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8  M.  1. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Brandt.  1884 

SEP.  18, 
STRINIVASA  (Second  Defendant),  Appellant  v.  NARAYANASAMI  .      ~ 

(Plaintiff),  Bespondent*      [18th  September,  1884.] 

LATli 
Rent  Recovery  Act,  Sections  7,  9  -Demand  of  patta. 


The  Rent  Recovery  Act  does  not  require  that  a  tenant  demanding  a   patta 
shall  apply  in  writing  to  the  landholder   specifying  the  lands  and  the  fasli  for       s  M    1. 
which  the  patta  is  required, 
[R.,  12  M.  253.] 

THE  plaintiff,  Narayanasami  Nayakan,  sued  the  defendant,  Strinivasa 
Nayakan,  under  the  Eent  Recovery  Act  to  compel  him  to  grant  a  patta 
for  certain  land. 

A  patta  had  been  applied  for,  but  refused. 

The  suit  was  dismissed  by  the  Deputy  Collector  of  Salem,  but  on 
appeal  the  District  Judge  of  Salem  (E.  N.  Overbury)  decreed  in  favour  of 
plaintiff. 

The  defendant  then  appealed  to  the  High  Court  on  the  ground,  inter 
alia,  that  the  plaintiff  was  not  entitled  to  sue,  because  the  demand  for  a 
patta  was  not  made  in  writing  and  accompanied  by  a  draft  muchalka. 

Bamaaami  Mudaliar,  for  appellant. 

Hon.  Rama  Bau  and  Varada  Bau,  for  respondent. 

The  Court  (HUTCHINS  and  BRANDT,  JJ.)  delivered  the  following 

JUDGMENT. 

We  consider  that  there  is  nothing  in  the  Rent  Recovery  Act  which 
requires  that  a  tenant  demanding  a  patta  shall  [2]  make  an  application  in 
writing  accompanied  by  a  statement  showing  the  lands  for  which  he  requir- 
es a  patta  and  the  fasli  for  which  it  is  required.  The  case  quoted  —  Sayud 
Chaiida  Miah  Sahib  v.  Laksmana  Aiyangar  (1)  —  is  no  authority  for  the 

*  Second  Appeal  576  of  1884. 
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contention  of  the  appellant's  pleader.  The  learned  Judges  who  decided 
that  case  seem  to  have  admitted  that  Section  7  did  not  govern  Section  9, 
and  the  decision  really  amounts  to  no  more  than  this  :  that  a  demand 
made  by  a  landlord  for  the  exchange  of  patta  and  muchalka  must  be 
accompanied  by  a  copy  of  the  patta,  or  of  something  showing  definitely 
all  the  terms  offered  or  required.  In  the  present  case  the  landlord  must 
have  known  very  well  for  what  lands  a  patta  was  demanded  and  that  the 
respondent  only  required  that  it  should  embody  the  same  terms  as  that 
formerly  granted  to  his  vendor.  Saction  7  has  no  bearing  on  the  case 
whatever.  The  Judge  has  found  as  a  fact  that  the  demand  for  a  oatta 
was  duly  made  at  the  time  when  the  sale  under  the  Act  took  place  ;  the 
tenant  for  whose  arrears  the  land  had  baen  attached  had  no  saleable  inter- 
est in  the  land,  he  having  conveyed  the  same  to  the  respondent ;  and  the 
appellant  had  notice  of  that  transfer  before  ha  proceeded  to  sell  the  sup- 
posed interest  of  the  former  tenant. 

The  only  question  for  decision  in  this  case  was  whether  the  respon- 
dent was  entitled  to  the  patta  claimed  by  him  for  fasli  1291,  and  we  think 
the  District  Judge  was  right  in  holding  that  he  was  entitled  to  such  patfea. 

The  appeal  is  dismissed  with  costs. 


8  M.  2. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


THE  COURT  OP  WARDS  (Plaintiff),  Petitioner  v.  DARMALINGA 

(Defendant),  Respondent*      [5th  September,  1884.] 
Bent  RecoveryeAct,  Section  7 — Tender  of  patta. 

When  a  Collector  in  a  suit  brought  under  the  provisions  of  the  Rent  Recovery 
Act  has  decided  that  a  tenant  is  to  accept  a  patta  on  certain  terms,  the  land- 
holder [3]  is  not  bound  to  tender  such  patta  for  acceptance  before  suing  to  enforce 
the  terms  thereof. 


[Diss.,  25  M.  613  (619)  ;  27  M.  4  = 
D.,  17  M.  225.] 


13  M.L.J.  469;  P.,  23  M.  616  ;  Cons.,  23  M.  623  ; 


THIS  was  a  suit  brought  by  the  Court  of  Wards  on  the  Small  Cause 
side  of  the  Subordinate  Judge's  Court  at  Tanjore  to  recover  rent  due  for 
fasli  1290  (1880-81)  from  the  defendant,  a  raiyat  of  the  Gandrakottai 
zamindari. 

The  defendant  having  refused  to  accept  a  patta  and  execute  a  much- 
alka for  fasli  1290,  proceedings  were  taken  against  him  in  the  Bavenue 
Court,  which  decided  that  he  should  accept  a  patta  as  settled  by  that 
Court. 

The  defendant  pleaded  that  no  patta  had  bean  tendered. 

The  Subordinate  Judge  (T.  Ganapati  Ayyar)  held  that,  .as  there  had 
been  no  actual  tender  of  a  patta,  the  plaintiff  could  not  recover. 

The  plaintiff  then  aoplied  to  the  High  Court  under  Saction  622  of  the 
Code  of  Civil  Procedure  to  set  aside  this  decree. 

Mr.  Shephard,  for  petitioner. 

Eespondent  was  not  represented. 

*  Civil  Revision  Petition  172  of  1884, 
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The  Court  (TURNER,  C.J.,  and  MUTTUS4MI  AYYAR,  J.)  delivered  the         1884 
following  SEPJ). 

JUDGMENT.  APPEL- 

The  judgment  of  the  Collector  amending  tha  patta  and  informing  tha         LATE 
defendant  of  the  terms  oa  which  he  is  to  execute  a    muchalka  constitutes       CIVIL, 
a  sufficient    tender  to  entitle    the   landlord  Go    enforce  the   terms    of  the 
patta.  8  M-  2l 

The  law  nowhere  imposes  on  the  landlord  the  obligation  to  make  a 
tender  after  judgment,  on  the  other  hand  it  does  declare  the  tenant  liable 
to  ouster  if  he  fails  to  execute  a  muchalka  within  ten  days  from  the  date 
of  the  Collector's  decision.  The  decree  is  set;  aside,  and  the  Subordinate 
Judge  is  directed  to  pass  a  fresh  decree, 

The  costs  of  this  application  will  abide  and  follow  the  result. 


8  M.  4. 

[4]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


VENKATRAMAYA  (Plaintiff),  Petitioner  v.  VIRAYA  (Defendant), 
Respondent*     [3rd  October,  1884.] 

Small  Cause  Court — Jurisdiction — Water-cess—  Payment   by   landholder — Implied  con- 
tract by  tenant  to  recoup. 

If  a  landholder  pays  to  Government  water-cess  which  his  tenant  is  legally  bound 
to  pay,  a  Small  Cause  Court  constituted  under  Act  XI  of  1865  has  jurisdiction 
to  decide  a  suit  brought  by  the  landholder  against  the  tenant  to  recover  the 
amount  so  paid  by  the  landholder. 

THIS  was  an  application  to  the  High  Court  under  Section  622  of  the 
Code  of  Civil  Procedure  to  set  aside  the  decree  of  N.  Raghavulu  Nayudu, 
District  Munsif  of  Bezvada,  in  Small  Cause  suit  No.  701  of  1883. 

The  plaintiff,  Raja  Venkatramaya  Apoa  Rau,  a  zamindar,  sued  his 
tenant,  Avatapalli  Viraya,  to  recover  Rs.  20-5-2,  alleging  that  the 
Collector  had  levied  water-tax  from  him  and  that  defendant  was  bound  to 
contribute  his  share  of  the  tax. 

The  Munsif  held  that  plaintiff  had  no  cause  of  action,  as  defendant 
had  not  cultivated  his  land  during  the  period  for  which  tax  was  paid. 

Sadagopacharyar,  for  petitioner. 

Respondent  was  not  represented. 

It  was  contended  for  the  plaintiff  that  there  was  an  implied  contract 
by  the  defendant  to  recoup  the  plaintiff  for  the  payment  of  tax  made  on 
his  behalf,  and  that  such  suit  was  cognizable  by  a  Small  Cause  Court. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,and  MUTTDSAMI  AYYAR,  J.) 
was  delivered  by 

TURNER,  C.J. — Where  water-ces^  is  due,  it  may  be  recovered  in  the 
same  manner  as  Government  revenue,  i.e.,  the  land  may  be  [5]  sold  and 
the  rights  of  all  parties  other  than  the  Government  destroyed.  The  land- 
owner is  therefore  entitled  to  pay  such  cesses  whether  a  personal  liability 

•  Civil  Revision  Petition  273  of  1884. 


8  Mad.  6 


INDIAN  DECISIONS,  NEW  SERIES 


[Yol, 


1884 
OCT.  3. 

APPEL- 
LATE 
CIVIL. 


for  them  has  been  contracted  by  his  tenants  or  by  himself,  and  if  his 
tenants  are  liable  to  pay  the  cess,  he  is  entitled  to  claim  from  them  reim- 
bursement in  virtue  of  what  is  known  as  an  implied  contract.  If  the  claim 
cannot  be  described  as  one  founded  on  contract,  it  can  be  described  as 
arising  out  of  a  right  to  compensation  ;  in  other  words,  it  would  be  a  claim 
for  damages. 

The  suit  is  cognizable  on  the  Small  Cause  Court  side  of  the  Munsif'a 
Court,  and  the  Munsif  should  have  determined  whether  or  not  the  tenant 
•was  legally  bound  to  pay  in  whole  or  in  part  the  amount  claimed  and 
have  passed  a  decree  in  accordance  with  his  finding.  The  decree  of  the 
Munsif  is  set  aside  and  a  new  trial  ordered.  The  costs  of  this  application 
will  abide  and  follow  the  result. 


8M.  5  =  1  Weir  330. 
APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  EAMAKKA.* 
[22nd  September   and  llth  October,  1884.] 

Penal  Code,  Section  309 — Attempt  to  commit  suicide — Intention — Locus  pjenitentise. 

R,  with  the  intention  of  committing  suicide   by  throwing  herself  into  a  well, 
ran  to  the  well,  where  she  was  arrested.     She  was  convicted    under  Section  309" 
of  the  Indian  Penal  Code  of  having  attempted  to  commit  suicide : 
Held,  that  the  conviction  was  illegal. 

[D.,  32  C.  292  (294)  =9  C.W.N.  547.] 

THIS  was  a  case  submitted  for  the  orders  of  the  High  Court  by 
W.  A.  Happell,  District  Magistrate  of  Kistna. 

The  facts  appear  from  the  judgment  of  the  High  Court  (MuTTUSAMI 
AYYAR,  J.). 

Counsel  were  not  instructed. 

JUDGMENT. 

The  accused  quarrelled  with  her  father  and  brother  and  ran  to  a  well 
saying  that  she  would  fall  into  it.  The  [6]  first  witness  for  the  pro- 
secution, who  was  at  the  well,  heard  the  alarm  raised  by  the  second  witness, 
caught  the  accused,  and  delivered  her  into  the  custody  of  the  Village 
Munsif.  Upon  these  facts,  the  Second-class  Magistrate  of  Palnad1 
(V.  Subramaniam)  convicted  her  of  an  attempt  to  commit  suicide  and  sen- 
tenced her  to  four  months'  simple  imprisonment.  There  is  no  doubt  that 
the  accused  intended  to  commit  suicide  and  that  she  prepared  to  carry 
out  that  intention  and  proceeded  to  the  well.  She  might  have,  however, 
still  changed  her  mind,  and  she  was  caught  before  she  did  anything 
which  might  be  regarded  as  the  commencement  of  the  offence  of  which 
she  is  convicted.  I  set  aside  the  conviction  and  direct  that  the  accused 
be  discharged  from  custody. 


Criminal  Revision  Case  539  of  1884. 
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HI.]  PALANI  v.  SIVALINGA  8  Mad.  7 

8  M.  6.  1884 

APPELLATE  CIVIL.  °^_9' 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice  Kernan.       APPEL- 

LATE 

PALANI  (Defendant),  Appellant  v.  SIVALINGA  (Plaintiff),  CIVIL. 

Respondent*      [9th  October,  1884.]  8  M.  6, 

Bent  Recovery  Act,  Section  33 — Sale — Adjournment  for  want  of  bidders  to  next  day, 
invalid — Duty  of  officer  conducting  sale. 

A  sale  of  land  for  arrears  of  teat  under  the  provisions  of  the  Bent  Recovery 
Act  having  been  advertised  fo-  a  certain  day.  was,  owing  to  the  absence  of 
bidders  on  that  day,  adjourned  and  held  on  the  day  following  by  the  officer 
empowered  to  sell. 

Held,  that  the  sale  was  invalid. 

THIS  was  an  appeal  from  the  decree  of  E.  N.  Ovorbury,  District; 
Judge  of  Salem,  reversing  the  decree  of  V.  Vaithi  Ayyar,  District  Munsif 
of  Namakal,  in  suit  212  of  1882. 

The  plaintiff,  Sivalinga  Goundan,  sued  the  defendant,  Pallikudathu 
Palani  Goundan,  to  recover  possession  of  certain  land  which  he  alleged 
he  had  purchased  at  an  auction  sale  held  under  the  provisions  of  the  Rent 
Recovery«Act  (Madras  Act  VIII  of  1865)  on  the  16th  November  1880. 

[7]  The  Munsif  dismissed  the  suit  on  the  ground  that  the  date  fixed 
for  the  sale  under  Section  33  of  the  Rent  Recovery  Act  was  the  15nh,  nob 
the  16th  of  November. 

On  appeal  the  District  Judge  found  that  the  property  was  advertised 
for  sale  on  the  15th.  but,  as  there  were  no  bidders  on  that  day,  the  sale 
was  held  on  the  16fch  November  ;  held  that  Section  33  of  the  Act  did  nob 
require  fresh  notice  to  be  issued  under  the  circumstances,  and  decreed  for 
plaintiff. 

Defendant  appealed. 

Bhashyam  Ayyangar,  for  appellant. 

Ramasami  Mudaliar,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  KERNAN,  J.)  delivered  the  following 

JUDGMENT. 

The  officer  deputed  to  hold  the  sale  reoorted  that  on  the  date  of  the 
eale  the  tom-tom  was  beaten,  but  that  no  persona  collected  to  enable  him 
to  put  up  the  property  for  sale.  He  therefore  adjourned  the  sale  to  the 
following  day. 

Although  the  officer  deputed  to  make  a  sale  under  the  C*ivil  Procedure 
Code  has  power  to  adjourn  a  sale,  there  is  no  oower  to  do  so  given  to  the 
officer  making  a  sale  under  the  Rant  Act.  We  need  not  now  consider 
whether,  if  a  sale  of  several  lots  was  commune  ad  on  the  appointed  day  and 
for  want  of  time  could  not  be  concluded  on  that  day,  the  officer  might  nob 
be  competent  to  continue  the  sale  on  the  following  dav.  Bat,  whereas  in 
this  instance  no  persons  attended,  ib  was  the  duty  of  the  officer  to  reporb 
to  the  Court  the  failure  to  s41,  and  a  fresh  order  might  hive  been  issued 
with  a  new  proclamation.  The  sale  mush  be  set  aside  and  the  decree  of, 
the  Appellate  Court  reversed  and  that  of  the  Mansif  restored,  but,  as  bhe 
appellant  took  no  steps  to  set  aside  the  sale,  without  costs. 


*  Second  Appeal  No.  596  of  1884. 
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1884  8M<8> 

OCT.  16.  [8]  APPELLATE  CIVIL. 

APPEL  Before  Mr,  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 

LATE 

CIVIL.  KAHANARAMA  (Decree-holder),  Appellant  v.  EANGA 

g"3~~8  (Judgment-debtor),  Respondent*      [16th  October,  1884.] 

Act  XI  of  Ibt5,  Section  iO — Civil  Proieauie  Lode,  Section  223—  Small  cause  decree  of 
Subordinate  Juage — Execution  against  immoveable  property — Co-crdinate  jurisdic- 
tion oj  Subordinate  Juage  ana  Jjistrict  Munsif  —  Execution  by  District  Munsif. 

The  Court  of  a  Subordinate  Judge  and  that  of  a  District  Munsif  had  jurisdic- 
tion over  certain  )mmoveable  property. 

A  small  cause  dtcrte  of  the  foimer  Court  having  been  sent  by  the  Subordinate 
Judge  to  the  (Jouit  ot  the  District  Munsil  for  execution  against  the  said  property 
under  the  provisions  of  Section  20  ot  Act  XI  of  1865,  the  application  for  execution 
•was  rejected  by  the  Munsil  on  the  ground  ibat  this  procedure  was  illegal. 

Held,  that  Section  M  of  Act  XI  of  1865  was  not  modified  by  Section  223  of  the 
Code  of  Civil  Procedure,  and  that  the  Mutisif's  Court  was,  therefore,  bound  to- 
execute  the  decree. 

[R.,  11  M.  130.] 

THIS  was  a  case  stated  under  Section  617  of  the  Code  of  Civil 
Proceduie  by  M.  Cross,  Subordinate  Judge  of  Kumbakonam. 

On  the  application  of  Kahanarama  Bhagavathar,  decree-holder  in 
Small  Cause  suit  53  of  1882  in  the  Subordinate  Court,  tbe  decree  was 
sent  under  Section  20  of  Act  XI  of  1865  to  tbe  District  Munsif's  Court  at 
Valangiman,for  execution  against  theimmoveable  property  of  the  judgment- 
debtor,  Ranga  Soiagan. 

The  District  Munsif  rejected  the  application  for  execution  on  the 
ground  that,  the  Subordinate  Court  itseii  having  jurisdiction  over  the 
immoveable  property  against  which  tbe  decree  was  to  be  executed,  the 
decree  could  not  be  transferred  to  the  Mucsii's  Court  for  execution. 

The  question  whether  tbe  procedure  of  the  Subordinate  Court,  which 
had  been  lollowed  since  1862,  was  correct,  was  submitted  to  the  High 
Court  for  cecision. 

Counsel  were  not  instructed. 

JUDGMENT. 

[9]  The  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT, 
JJ.)  was  delivered  by 

MUTTUSAMI  AYYAR,  J. — Under  Section  20  of  Act  XI  of  1865,  any 
Court  having  general  jurisdiction  in  tbe  place  in  which  tbe  immoveable 
property  is  situated  is  bound  to  execute  the  decree.  Although  tbe  Small 
Cause  Judge  has  in  this  case  been  invested  with  tbe  general  jurisdiction 
of  a  Subordinate  Judge,  Section  20  has  not  been  repealed,  and  the  power 
conferred  by  it  upon  the  District  Munsil  having  general  jurisdiction  has 
not  been  taken  away.  In  Gopal  v.  Nanku  (l)  it  was  only  held  that  the 
Subordinate  Judge  having  general  jurisdiction  was  entitled  to  execute  bis 
own  decree  as  a  Small  Cause  Judge  under  Section  20.  As  Act  XI  of  1865 
is  a  special  enactment,  we  are  not  prepaied  to  hold  that  it  is  modified  by 
Section  223  ot  the  Civil  Procedure  Code. 

'  Referred  Case  12  of  1884. 
(1)  1  A.  624. 
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The  language  of  Section  20  does  not  restrict  it  to  cases  in  which  the       1884 

Small  Cause  Judge  has  no  general  jurisdiction.     There  may  be  cases  in  OCT.  16. 
which  the  decree-holder  may  find  it  more  convenient  to  execute  the  decree 

against  immoveable  property  in  a  Munsif's  Court  than  in  the  Subordinate  APPEL- 
Court.     We  are  of  opinion  that  the  District  Munsif  is   bound  to  proceed       LATE 

with   the  execution  of  the  decree  as  directed  by    Section  20  of  Act  XI  of  CIVIL 

1865. 

8  M.  8. 

8M.  9. 

APPELLATE  CIVIL. 
Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice  Kernan. 


SUBBA  (Plaintiff),  Appellant  v.  VENKATA  (Defendant),  Respondent* 

[9th  October,  1884.] 
Bent  Recovery  Act,\Sections  1,  2 — Landholder — Distraint. 

V  leased  certain  fields  to  S  at  a  single  rant.  Of  these  fields,  some  ware  held  by 
V  under  a  raiyatwari  patta,  but  the  patta  for  the  rest  stood  in  the  names  of  V's 
vendors.  V  distrained  for  arrears  of  rent  under  the  provisions  of  the  Bent 
Recovery  Act : 

[10]  Held,  that  V  was  not  a  landholder  within  the  definition  in  the  said  Act 
in  respect  of  the  latter  fields,  and,  therefore,  that  the  distraint  was  illegal. 

THE  plaintiff,  Subbayyar,  sued  the  defendant,  Yellari  Venkatarayar,  for 
Es.  1,027-2-8,  damages  caused  by  an  alleged  illegal  distraint;  under  the 
EentKecovery  Act  (Madras  Act  VIII  of  1865). 

The  Subordinate  Judge  of  Cuddalore  (Adiappa  Chettiar),  to  whose 
Court  the  case  had  been  transferred  from  that  of  the  District  Munsif  of 
Chidambaram,  held  that  the  distraint  was  illegal  and  gave  the  plaintiff  a 
decree  for  Es.  261-1-0. 

On  appeal,  the  District  Judge  of  South  Arcot  (J.  Hope)  reversed  this 
decree  and  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Bilaji  Rau,  for  appellant. 

Gopalacharyar,  for  respondent. 

JUDGMENT. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (TURNER,  C.J,  and  KERNAN,  J.)  wh^ch  was 
delivered  by 

TURNER,  C.  J. — This  suit  was  brought  to  recover  damages  for  a  dis- 
traint for  arrears  of  rent,  which  the  plaintiff  asserts  was  illegal.  It  appears 
that  he  held  65  kanis  of  land  under  the  defendant  at  a  single  rent  of  850 
kalams  of  paddy  and  300  bundles  of  straw,  and  that  he  had  executed  a 
muchalka.  The  defendant  held  57  kanis  out  of  the  land  leased  under  a 
raiyatwari  patta,  as  to  the  residue  of  the  land  the  patta  stood  in  the  name 
of  the  defendant's  vendors  ;  but  the  defendant  had  paid  revenue  due  in 
respect  of  one  plot  of  this  land  from  1873  and  that  due  in  respect  of  an- 
other plot  from  1876. 

On  the  part  ot  the  plaintiff,  it  is  contended  that,  in  respect  of  the 
land  in  excess  of  57  kanis,  the  defendant  was  not  a  landholder  within  the 
definition  of  that  term  in  the  Eent  Act,  and  that  inasmuch  as  the  whole 

•  Second  Appeal  805  of  1883. 
/ 

7 


8  Mad.  11 


INDIAN  DECISIONS,   NEW  SERIES 


[Yol. 


1884 
OCT.  9. 

APPEL- 
LATE 
CIVIL. 

8M.  9. 


65  kanis  were  held  on  a  single  rent,  the  defendant  was  not;  afc  liberty   to 
distrain.     We  are  obliged  to  hold  that  the  objection  is  well  founded. 

When  the  rent  is  payable  in  one  sum  in  respect  of  l&nd  of  which  the 
landlord  is  the  registered  owner,  or  otherwise  subject  to  the  payment  of 
revenue  direct  to  Government,  as  well  as  of  land  in  respact  of  which  he 
has  no  such  direct  liability,  we  cannot  allocate  the  rent  and  say  that  the 
distraint  was  good  in  respect  of  so  much  of  the  balance  due  and  that  it  was 
illegal  and  [ll]  unauthorized  in  respect  of  the  residue.  The  decree  of  the 
Lower  Appellate  Court  must  be  seb  aside  and  that  of  the  Court  of  Mrst 
Instance  restored  with  costs  in  all  Courts. 


8M.  11  (P.B.)  =  1  Weir  902. 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins, 

and  Mr.  Justice  Brandt. 


REFERENCE  UNDER  STAMP  ACT,  SECTION  46.*     [t7th  October,  1884.] 

Stamp  Act,  Sections  61,  64 — Receipt — Acknowledgment  by  letter. 

Where  the  receipt,  of  money  exceeding  twenty  rupees,  in  satisfaction  of  a 
debt,  is  acknowledged  by  letter  without  a  receipt  stamp  being  affixed,  the 
writer  is  liable  to  punishment  under  Section  61  of  the  Indian  Stamp  Act,  1879. 

THIS  was  a  case  referred,  for  the  decision  of  the  High  Court,  by  the 
Board  of  Revenue  under  Section  46  of  the  Indian  Stamp  Act,  1879.  The 
circumstances  which  led  to  this  reference  were  as  follows  : — 

In  calendar  case  21  of  1884  on  the  file  of  the  Deputy  Magistrate  of 
Salem,  Viramuttu  Padiachi,  mittadar  of  Chekkadipatti,  was  tried  for  an 
offence  against  the  Stamp  Law  in  having  written  and  sent,  without  affix- 
ing thereto  a  receipt  stamp,  the  following  letter  : — 

"I  am  doing  well  through  your  wishes,  and  request  that  you  will 
kindly  communicate  about  your  welfare.  I  received  through  your  peon, 
Padsha,  son  of  Karutha  Routhen,  Rs.  100,  being  the  balance  left  after 
payment  of  Rs.  100  made  by  you  out  of  the  sale- value  of  my  pony  sold  to 
you  for  Rs.  200.  I  also  learnt  that  you  want  the  saddle  and  bridle,  &c. 
If  you  want  them,  come  over  immediately  and  take  them.  Their  value 
is  Rs.  50.  Please  write  to  me  for  any  other  thing  that  you  may  want  me 
to  do  for  you." 

The  Deputy  Magistrate  being  of  opinion  that  the  mention  of  a  receipt 
of  money  in  a  letter  could  not  make  the  letter  liable  to  stamp  duty,  dis- 
charged the  accused. 

On  the  12th  of  August  1884,  this  case  was  referred,  und^r  Section  438 
of  the  Code  of  Criminal  Procedure,  for  the  orders  of  the  [12]  High  Court 
by  C.  W.  W.  Martin,  Acting  District  Magistrate  of  Salem,  on  the  ground 
that  the  order  was  illegal. 

On  the  19th  of  August  the  case  was  disposed  of  by  HUTCHINS,  J., 
who  delivered  the  following 


*  Referred  Case  7  of  1884. 

t  Another  reading  is  "  October  1." 
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JUDGMENT.  1884 

OCT.  7. 

The  neglect  fco  give  a  stamped  receipt  is  dealt  with  by  a   special  sec- 
tion of  the  Stamp  Act,  viz.,  the  64bh.     Ifc  is  only  punishable    if  there  has       FULL 
been  a  demand  under  Section  58,  or  if  the  sum  is  fraudulently  understated.     BENCH. 
There  is  no  ground  for  this  Court  to  interfere. 

On  the  30th  August    the  Collector  of  Salem  (G.   McWatters).  being      8  M.  11 
of  opinion  that  this  judgment  conflicted  with   a  ruling   of  the    Board    of      <F.B.)=» 
Eevenue,  dated  13ch  November  1833,  brought  the  matter  to  the  notice  of  1  Weir  902, 
the  Board  of  Revenue. 

On  the  20th  September,  the  Board  of  Eevenue  passed  the  following 
Resolution  : — 

"  This  decision  of  the  Honorable  Mr.  Justice  Hutchins  is  opoosod  to 
the  opinion  of  the  Board  and  to  the  instructions  which  they  have  issued 
to  Collectors.  The  Board,  therefore,  under  Section  46  of  Act  I  of  1879, 
resolve  to  state  this  case  for  the  opinion  of  the  High  Court,  in  order  that 
it  may  be  decided  by  a  Full  Bench. 

"  Any  person  who  writes  a  receipt  for  a  sum  oxoeeding  Rg.  20,  with- 
out affixing  a  stamp,  commits  an  offence  under  Section  61  of  the  Stamp 
Act,  for  the  receipt  is  an  instrument  chargeable  with  duty  (vide  Section  3 
(17)  and  Schedule  1,  Art.  52),  and  until  a  one-anna  stamp  is  affixed  the 
instrument  is  not  duly  stamped. 

"  It  is  true  that  there  are  other  offences  connected  wrfch  receipts. 
Section  58  directs  that  a  person  receiving  more  than  Rs.  20  shall,  on 
demand,  give  a  duly  stamped  receipt,  and  Section  64  provides  a  penalty  for 
the  refusal  to  give  a  recein';  and  for  fraudulent  under-statement  of  the 
amount  ;  but  these  special  offences  created  by  Sections  58  and  64  in  no 
way  alter  the  fact  that  an  unstamped  receint  is  an  instrument  chargeable 
with  duty  and  not  dulv  stamped  within  the  meaning  of  Section  61. 

"  A  parallel  may  be  found  in  regard  to  insurances.  Sections  65  and  66 
create  special  offences  in  resnect  of  insurance  policies,  but  if  a  Collector 
ordered  a  prosecution  under  Section  61  in  the  case  of  an  insurance  policy 
not  duly  stamped,  it  would  be  no  defence  to  urge  that  the  offences  con- 
templated by  Sections  65  and  66  had  not  been  committed. 

[13]  "The  Board,  therefore,  are  of  oninion  that,  whether  or  not  a 
demand  was  made,  a  receipt  for  more  than  Rs.  20  is  a,n  instrument  charge- 
able with  duty  of  one  anna,  and,  if  such  receipt  is  not  duly  stamped,  the 
person  executing  it  is  liable  to  a  penalty  under  Section  61. 

Tne  acting  Third  Member  of  the  Board  is  not  a  party  to  these 
proceedings,  and  has  recorded  a  minute  of  dissent  to  the  effect  that^  a 
receipt  defined  in  Section  3  (17)  of  the  Act  becomes  such  for  the  penal 
purposes  of  the  Act,  only  when  it  is  given  in  answer  to  the  demand  made 
under  Section  58." 

The  Government  Pleader  (Mr.  Shephard)  appeared  on  behalf  of  the 
Board  of  Revenue. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,  KERNAN,  MUTTU- 
SAWMI  AYYAR.  HUTCHINS,  and  BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — Assuming  that  this  is  a  matter  in  which  a  reference 
may  be  made,  we  reply  that  the  accused  could  not  be  convicted  under  Sec- 
tion 64  of  the  Act,  for  no  one  of  the  offences  constituted  by  that  Section 
were  committed  by  him.  He  did  not  refuse  nor  neglect  to  give  a  receipt, 
nor  did  he  with  intent  to  defraud  the  revenue  give  a  receipt  for  less  than 
Rs.  20  when  he  had  received  more,  nor  did  he  with  the  like  intent  sepa- 
rate or  divide  the  money  or  property  paid  or  delivered. 
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1884  But   the   accused  was   liable  to  conviction  under  Section  61,  for  the 

OUT.  7.      letter  was  a  receipt  and   as  such  chargeable   with  duty,  and  the  accused 

signed  it  otherwise  than  as  a  witness  without  its  being  properly  stamped. 

FULL  HUTCHINS,  J. — I  only  wish  to  add   that,   although  I    have  now  no 

BENCH,     doubt  that  my  reason  for  declining  to  interfere  on  the  Criminal  Eeference 

7T~^.      was  wrong,  I  am  equally  sure  that  it  was  not  a  case  in  which  this  Court 

(P  B  )        ought  to  have  interfered  to  the  prejudice  of  the  accused  by  ordering  a  new 

1  W  '«•  902    ^rla^-    -^  I  had  been  overruling  any  judicial  order,  I  should  have  given  the 

point  now  referred  to  us  better  consideration,  but  being  satisfied  that  I 

ought  not  to  interfere  I  disposed  of  the  matter  somewhat  hastily. 


8  M.  14  (F.B  ). 

APPELLATE  CIVIL— FULL  BENCH. 
Before.  Sir  Charles  A.   Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 
Mr.  Justice  Brandt. 


IN   THE    MATTER  OF   THE   PETITION   OF  PARTHASARADL* 
[7th  October,  1884.] 

Stamp  Act,  Sch.  I,  Art.  !27 ;  Sch,  II,  Art.  11  (a) — Vakil— Entry  on  roll  of  advocates  — 
Exemption  from  duty. 

By  Article  11  (a)  of  Schedule  II  of  the  Inlian  Stamp  Act,  1879,  (which 
exempts  from  duty  the  entry  of  an  advocate,  vakil  or  attorney  on  the  roll  of  any 
High  Court  when  he  has  previously  been  enrolled  in  a  High  Court  established  by 
royal  charter),  a  vakil  on  the  roll  of  the  High  Court,  Maaras,  who  applies  to  be 
entered  on  the  roll  of  advocates,  is  exempted  from  the  duty  prescribed  by  Article 
•21  of  Schedule  1  of  the  said  Act. 

[R..  36  C.  645  =  9  C.L.J.  6'2l  (622).] 

ON  the  6oh  of  October,  Mr.  Grant  moved  before  the  Appellate  Court 
(TURNER,  C.  J.,  and  BRANDT,  J.)  that  M.  O.  Parthasaradi  Ayyangar  be 
entered  on  the  roll  of  advocates  of  the  High  Court. 

The  petitioner  claimed  exemption  from  stamp  duty,  leviable  under 
Article  27,  Schedule  I,  of  the  Indian  Stamp  Act,  1879,  by  virtue  of  Article 
11  (a),  Schedule  II,  inasmuch  as  he  had  already,  in  April,  1880,  been 
enrolled  as  a  vakil  of  the  High  Court  and  his  name  was  still  upon  the  roll 
of  vakils. 

The  question — Whether  the  petitioner  was  liable  to  duty  on  enrol- 
ment as  an  advocate — was  referred  to  a  Full  Bench. 

Mr.  Grant  for  petitioner. — The  stamp  fee  under  the  Stamp  Act,  1879, 
for  entry  on  the  rolls,  whether  as  advocate,  vakil  or  attorney,  is  Es.  500. 
(The  attorney  pays  Es.  250  on  his  articles  of  clerkship  and  Es.  250  on 
enrolment.)  When  once  the  name  of  a  person  appears  on  the  roll,  he 
cannot  be  required  to  pay  a  fee  for  entry  either  in  the  High  Courfc 
in  which  he  is  enrolled  or  in  any  other  Court,  whether  he  desires  to  be 
enrolled  in  the  same  or  any  other  character  than  that  in  which  be  has  been 
enrolled.  A  second  entry  fee  could  be  claimed  only  if  the  words  "  as  such" 
had  been  introduced  after  the  word  "  enrolled"  in  the  exemption  clause 
(article  [t5]  11  (a),  schedule  II,  of  the  Stamp  Act).  The  petitioner  has 
fully  satisfied  the  language  of  the  clause,  as  it  stands,  to  entitle  him  to 
the  exemption. 

*  C.M.P.,  509  of  1881. 
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JUDGMENT.  1884 

The    judgment    of    the    Full     Bench    (TURNER,     C.J.,     KBRNAN,     OC|^J- 
MUTTUSAMI  AYYAR,  HUTCHINS  and  BRANDT,  JJ J  -was  delivered  by  FULL 

TURNER,  C.J. — In  our  judgment  the  petitioner  is  within  the  terms  of     BENCH 

the  exemption.     He  has  been  already    enrolled  in  a  High  Court  and  he 

has  paid  Es.  500  for  entry  on  the  roll.     The  tax  is   one  which  is  peculiar      8  M.  14 
to  the  profession  of  the  law,  and  it  may  be  that  the  legislature  considered       (F.B.). 
it  sufficient  to  demand  from  a    member  of  the  profession  the  payment  of  a 
single  fee,  whether  such  member  was  first  enrolled  as  an  attorney,  or  as  a 
vakil,  and  then  proceeded  to  qualify  as  an  advocate. 

However  this  may  be,  we  are  bound  to  give  effect  to  the  terms  of  the 
exemption,  unless  it  can  be  collected  from  the  context  that  they  are 
intended  to  bear  a  sense  other  than  their  ordinary  sense;  and  here  no 
such  inference  can  be  so  collected. 


8  M.  15  (F.B.) 
APPELLATE  CIVIL.— FULL  BENCH, 

Before  Sir  Charles  A.   Turner,  Kt.,  Chief  Justice,  Mr.   Justice   Kernan, 
and  Mr.  Justice  Brandt. 


EEFERENCE  UNDER  STMAP  ACT,  SECTION  46.*     [23rd  September,  1884.] 

Stamp  Act,  s.  4(o),   Sch.  I,  Art.  5—  Court  Fees  Act,  Sch.  II,  Art.  1  (b) — Petition  to 
withdraw  suit — Agreement— Bond. 

A  petition,  stamped  as  an  agreement,  havirg  been  presented  to  a  District 
Court  by  the  parties  to  a  suit,  informing  the  Court  that  they  had  entered  into 
an  agreement,  whereby,  inter  aha,  the  defendant  was  bound  to  deliver  to  the 
plaintiff  certain  wood,  and  requesting  that  the  suit  might  be  removed  from  the 
file,  the  District  Judge  impounded  it,  levied  a  sum  for  insufficient  stamp  duty 
and  a  penalty,  on  the  ground  that  it  was  a  bond,  and  forwarded  it  to  the 
Collector. 

Upon  a  reference  made  by  the  Board  of  Revenue  at  the  instance  of  the 
Collector. 

Btld,  that  tbp  duty  leviable  was  a  Court-fee  stamp  under  Article  1  (b)  of  Sch. 
II  of  the  Court  Fees  Act,  1870. 

THIS  was  a  case  stated  by  the  Board  of  Eevenue  under  Section  46  of 
the  Indian  Stamp  Act,  1879. 

[16]  The  facts  are  set  out  in  the  following  letter  from  the  Collector 
of  Chingleput  (J.  F.  Price)  to  the  Board  of  Eevenue,  dated  18th  April 
1884(:— 

'  I  have  the  honor  to  submit  a  translation  of  document,  a  copy  o*f 
which  was  sent  to  me,  under  Section  35  of  the  Stamp  Act,  by  the  District 
Judge,  as  I  consider  that  Stamp  duty  and  penalty  have  been  improperly 
levied  upon  it. 

"I  cannot  make  this  reference  under  Section  45  of  the  Stamp  Act:,  but 
Section  46  provides  that  the  Board  of  Eevenue  can  refer  any  case  coming 
to  its  notice  in  any  way  soever  to  the  High  Court.  This,  I  consider, 
warrants  my  bringing  this  one  forward.  The  document  is  clearly  a 
razinama,  or  deed  setting  forth  that  the  parties  have  compromised  and 
that  the  plaintiff  withdraws.  In  it,  it  is  stated,  that  the  defendant  having 
agreed  to  deliver  certain  wood  within  a  certain  time,  in  accordance  with 
an  agreement  made,  and  to  receive  Es.  60,  the  parties  have  settled  matters 
and  request  the  dismissal  of  the  suit. 

*  Referred  Case  4  of  1884. 
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1884  "  The  District  Judge  impounded  this  document,  which  bore  a   stamp 

SEP.  23.     of  As.    8,   and  levied  Rs.  1-8-0  as  deficient  Stamp  duty  and  Rs.  15   as 

penalty. 

FULL  "  On  my  asking  him  the  ground  for  this,  he   replied  that  the   docu- 

BENCH.     tnent  is  a    bond,   inasmuch   as  it  is  an  agreement  to  deliver  '  40  tons  of 

casuarina  wood,  being  agricultural  produce.'     But  this  does   not  seem   to 

8  M.  15      be  the  case,  for  there  was   evidently  another   prior    agreement  and  the 

(F.B.).       document  says,  that,  as  there  has  been  an  agreement  made  to  a   certain 

effect,   the   suit    should   be  dismissed  ;   and  the  paper  is  signed   by   both 

parties.    Further,  if  the  document  was  one  binding  the  defendant  to  deliver 

40  tons  of  casuarina  wood,  I  do  not  think  that  this  would  be  '  agricultural 

produce  '  within  the  meaning  of  the   Stamp  Act.     One  would  hardly  call 

teak  logs  from  the  Nilambur  plantations    'agricultural  produce,'    and  if 

one  wo«ld  not,  why  should  casuarina  logs  be  included  under  that  head? 

"  It  appears  to  me  that  the  instrument  under  reference  is  merely 
an  agreement  and  nothing  more.  There  are  hundreds  of  these  filed 
every  year  in  Civil  Courts,  and  they  all,  as  far  as  I  know,  bear  an  eight- 
anna  stamp.  If  the  learned  Judge's  view  is  correct,  the  majority  of  these, 
where  they  contain  any  mention  of  the  agreement  upon  which  a  com- 
promise is  based,  are  incorrectly  stamped.  It  seems  to  me,  therefore, 
desirable,  both  in  the  interests  [17]  of  the  oublic  and  those  of  the  stamp 
revenue,  that  an  authoritative  decision  should  be  obtained  as  to  what  they 
should  be  considered." 

The  resolution  of  the  Board  of  Revenue,  dated  10th  May  1884,  waa 
as  follows : — 

"The  Board  do  not  consider  that  timber  is  agricultural  produce  within 
the  meaning  of  Section  3,  Clause  4  (c),  Act  1  of  1879.  The  District 
Judge  of  Chingleput  appears  to  have  held  that  the  fire-wood  mentioned  in 
the  document  was  agricultural  produce  because  it  was  the  produce  of 
casuarina  plantations,  but  there  is  nothing  in  the  document  about 
casuarina  wood,  and  the  terms  of  the  documeut  would  be  satisfied  if  defend- 
ant delivered  junglewood. 

"Moreover,  the  Board  consider  that  the  document  is  an  agreement 
and  not  a  bond  obliging  the  defendant  to  deliver  the  wood.  As  the 
District  Judge,  however,  has  taken  a  different  view,  and  as  the  question 
is  one  of  general  imoortance,  it;  will  be  referred  to  the  High  Court." 

Counsel  were  not  instructed. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,  KERNAN  and 
BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — The  document  is  a  petition  to  the  Court,  informing 
the  Court  of  an  agreement  into  which  the  parties  have  entered  for  the 
compromise  of  the  suit,  and  praying  for  the  removal  of  the  suit  from  the 
file.  As  such,  it  is  a  petition  to  the  Court  chargeable  with  a  stamp  under 
the  Court  Fees  Act,  Schedule  II,  Article  1  (b). 

The  sums  improperly  levied  by  the  Judge  should  be  returned. 
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8  M.  18  (F.B.)  =  9  Ind.  Jur.  73  =  2  Weir.  540.  1884 

[18]  APPELLATE  CRIMINAL— FULL  BENCH.  OCT.  18. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  FULL 

Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and   Mr.  Justice  Brandt.  BENCH. 


8H.  18 

IN  THE  MATTER  OP  THE  PETITION  OF  PADMANABHA.  (F.B.).= 

[3rd  and  18th  October,  1884.]  9  Ind.  Jar. 

Criminal  Procedure  Code,  Ss.  17,  435,  437 — District  Magistrate— Power  to  revise  proceed.    73  =  2  Weir 
ings  of  Sub- Divisional  Magistrate  of  Hie  first  class — "Inferior,""    Subordinate"         540. 
Magistrates — Reason  of  distinction. 

Under  section  435  of  the  Code  of  Criminal  Procedure,  a  District  Magistrate  has 
power  to  call  for,  and  examine,  the  record  of  aproceeding  before  a  Sub- Divisional 
Magistrate  of  the  first  class. 

Nobin  Kristo  Mookerjee  v.  Bussick  Lall  Laha  (I.L.R.  10  Gal.  268)  dissented 
from. 

[R.,  12  C.  473  (475);  9  Cr.L.J.  104  (105).  =25  P.R.  1908,  Or.] 

AN  application  under  Section  435  of  the  Code  of  Criminal  Procedure 
having  been  made  to  District  Magistrate  of  Nellore  (J.  GROSE,)  by  one 
Nidamanuri  Padmanabha  Setti  to  call  for,  and  examine,  the  record  of  a 
case  in  which  a  complaint  of  cheating  had  been  dismissed  by  the  Naidupet 
Sub-Divisional  Magistrate  of  the  first  class,  the  District  Magistrate 
rejected  it  on  the  ground  that  he  had  no  jurisdiction,  following  the 
decision  of  the  High  Court  at  Calcutta  in  Nobin  Kristo  Mookerjee  v. 
Russick  Lall  Laha  (1). 

The  records  of  the  case  were  called  for  by  the  High  Court,  and  the 
case  was  referred  to  a  Full  Bench  by  TURNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.,  on  the  3rd  of  October. 

Counsel  were  not  instructed. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,  MUTTUSAMI  AYYAR, 
HUTCHINS  and  BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — An  application  was  made  to  the  Magistrate  of  the 
District  to  call  for,  and  examine,  the  record  of  a  case  in  which  a  complaint 
of  the  offence  of  cheating,  punishable  under  Section  417  of  the  Indian 
Penal  Code,  had  been  dismissed  by  a  First-class  Magistrate  under 
Section  203  of  the  Code  of  Criminal  Procedure.  The  Magistrate  of  the 
District  entertaining  some  doubt  as  to  his  power  in  consequence  of  the 
decision  of  the  High  Court,  Calcutta,  in  Nobin  Kristo  Mokerjee  v.  Bussick 
Lall  Laha  (l),  applied  to  this  Court  for  instructions.  As  the  Court  does^ 
not  give  extra-judicial  opinions  on  questions  so  submitted,  he  was  directed 
to  pass  orders  [19]  and  submit  his  proceedings  for  revision,  that  the 
point  might  be  auly  determined. 

We  have  considered  the  decision  to  which  our  attention  has  been 
called,  and,  with  the  highest  respect  for  the  learned  Judges  by  whom  it 
was  passed,  we  feel  constrained  to  a  conclusion  different  from  that  at 
which  they  have  arrived. 

It  appears  to  us  that  the  group  of  Sections  435  to  439  of  the  Code  of 
Criminal  Procedure  must  be  read  together.  Section  435  empowers  the 

*  Criminal  Revision  Case  574  of  1884. 
(1)  10  C.  268. 
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Courts  therein  named  to  call  for  the  proceedings  of  any  inferior  Criminal 
Court  within  the  local  limits  of  their  jurisdiction,  ani  goes  on    to  declare 
what  course  is  to  be  pursued  by  one  of  the  Courts  to  whom  the   power  is 
given,  the  Court  of  the  Sub  Divisional  Magistrate,    when   the  Court;  con- 
ceives that  further  action  is  necessary.     The  following  sections   indicate 
what  course  is  to  be  taken   bv  the   Courts  suoarior  to   that;  of  the   Sub- 
8  M.  18      Divisional  Magistrate  : — Undor  Section  437  the  District  Magistrate  may 
(F.B.).       direct   any    Subordinate  Magistrate   to  make  further   inquiry    into   any 
9  lad.  Jur.   complaint  which  has  been  dismissed  under  Section  203,  £a.    This    power, 
73  =  2  Weir.  j(.  js  obvious  from  the  first  words  of   the  section,   the    Magistrate   of    the 
5*0-         District  may  use  on  examining  any  recori  under  Section  435.     Hence  we 
saethat  the  term  "  subordinate  "  is  comprised  in  the  term  "  inferior  "  used 
in  Section  435.     The  reason  for  the  employment   of  the   latter  term  in 
Sections  435  and  436  was  that  in  both  those  sections  the  Court  of  Session 
and  the  District  Magistrate  ars  combined,  and  the  Magistrates  (other  than 
the  District  Magistrate)  though   subordinate  to  the   District   Magistrate 
are  not  so  generally  to  the  Court  of  Session.     ]>-  was  necessary,  therefore, 
in  Sections  435  and  436  to  employ  a  term  applicable  to  the  relations  of 
the   magistracy    both    to  the    supervising   authority    and    the    appellate 
tribunal. 

When  we  come  to  Section  437,  in  which  the  District  Magistrate  is 
dealt  with  separately  from  the  Court  of  Session,  the  use  of  the  term 
'"inferior"  is  no  longer  necessary  and  accordingly  we  find  the  term  used 
is  ''subordinate."  Reading  Sections  435  and  437  with  Section  17,  we 
hold  that  the  District  Magistrate  had  jurisdiction  to  entertain  the  apoli- 
cation,  and,  setting  aside  his  order,  we  direst  him  to  restore  the  applica- 
tion to  the  file  and  dispose  of  it  on  the  merits. 


8  M.  20. 

[20]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr,  Justice  Hutchins. 


KRISHNASAMI  (Plaintiff),  Petitioner  v.  G.  A.  ENGEL  (Defendant), 
Respondent*      [7th  November,  1884.] 

Civil  Procedure  Code,  Sections.  483,  484,  648—  Attachment  before  judgment— Property 
not  in  jurisdiction. 

Under  the  provisions  of  Sactions  483  and  484  of  the  Code  of  Civil  Procedure 
1882,  property  of  the  defendant,  which  is  not  within  the  jurisdiction  of  the 
Court,  cannot  be  attached  before  judgment. 

[P.,  5  Bom.  L.R.  570  (573,  574)  :  14  Bur.  L.R.  138  =  U.B.R.  (1907)  II  Qc.  C.P.C.  648  ; 
L.B.R.  (1893—1900)  56  (57)  ;  3  L.B.R.  255  (256)  ;  R.,  39  C.  104  (118)  =  14  C.L-J. 
228  =  16  C.W.N.  402  =  11  Ind.  Cas.  417  (422);  24  M.L.J.  70=13  M.L.T.  207== 
18  Ind.  Gas.  498  =  (1913)  M.W.N.  136  (137)  ;  1  L.B  R.  310  (311).] 

THIS  was  a  petition  to  the  High  Court,  under  Section  622  of  the  Code 
of  Civil  Procedure,  to  set  aside  an  order  of  J.  W.  Handley,  Chief  Judge  of 
the  Presidency  Small  Cause  Court,  rejecting  an  application  made  by  the 
plaintiffs,  Krishnasami  Chetti  and  others,  in  suit  19216  of  1884,  to  attach 
before  judgment  a  sum  of  money  belonging  to  the  defendant  in  the  said 
suit  in  the  hands  of  the  Chief  Engineer  of  the  Madras  Railway  at  Bellary. 

*  Civil  Revision  Petition  385  of  1884. 
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The  Chief  Judge  in  rejecting  the  application  stated  that  it  had  been    ruled  1884 

by  the   Fall   Court  that  the  Court  had  no   jurisdiction   to  attach   before  Nov.  7. 

judgment,  under  Sections  483,  484,  and  648,  property  out  of  the  jurisdic-  " 

tion  of  the  Court.  API 

Laing,  for  petitioner.  LATE 

Respondent  was  not  represented.  CIVIL. 

JUDGMENT.  8  M-  20- 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  was 
delivered  by 

TURNER,  C.J.  —  We  agree  with  the  learned  Judges  of  the  Presidency 
Small  Cause  Court  that  Sections  483  and  484  warrant  the  attachment 
before  judgment  only  of  property  within  the  jurisdiction  of  the  Court. 
The  plaintiff,  it  is  provided,  may  apply  to  the  Court  to  direct  that  any 
portion  of  the  property  of  the  defendant  within  the  jurisdiction  of  the 
Court  shall  be  attached.  This  limitation  of  the  application  governs  the 
proceedings  which  follow  it  and  regulates  the  power  of  the  Court.  The 
words  "  within  the  jurisdiction  [21]  of  the  Court"  were  introduced  into 
the  Code  for  the  first  time  by  the  Act  of  1879  and  appear  to  embody  the 
result  of  rulings  which  had  been  passed  before  Section  648  was  a  part  of 
the  Code. 

The  Section  648  does  not  authorize  the  Court  to  attach  any  property 
which  it  is  not  authorized  to  attach  by  any  other  sections  of  the  Code, 
though  it  permits  it  to  transmit  its  order  where  such  an  order  may  be 
made  for  execution  beyond  the  local  limits  of  its  jurisdiction.  The  words 
are  '  where  any  Court  desires.. .that  any  property  shall  be  attached  under 
any  provision  of  this  Code." 

There  are  sections  of  the  Code  other  than  Sections  483  and  484, 
which  authorize  the  attachment  of  property  without  qualification  as  to  -its 
location,  and  when  it  has  made  orders  under  these  sections,  the  Court 
can  avail  itself  of  the  powers  given  by  Section  648,  namely,  as  has  been 
pointed  out  by  the  learned  Second  Judge,  Section  168  of  the  Code  in  the 
case  of  all  Courts,  and  in  the  case  of  Courts  other  than  Small  Cause 
Courts,  Section  493. 

We  affirm  the  order  of  the  Small  Cause  Court  and  reject  the  peti- 
tion. 


8  M.  21. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


SUBBA  (Judgment-creditor),  Appellant  v.  VENKATA  (Judgment- 
debtor),  Respondent*      [16th  October,  1884.] 

Civil   Procedure   Code,  Section  341 — Decree  —Execu  tion — Arrest — Non-payment  of  Sub- 
sistence money —Discharge — Re-arrest- 

The  discharge  of  a  judgment-debtor  before  imprisonment  on  account  of  the 
non-payment  of  the  sub-siatence-money  for  the  debtor  ia  no  bar  to  the  debtor 
being  re-arrested. 

£F.,  26  A.  317  =  A.W.N.  (1904)  22  ;  23  0.  128.) 

*  Appeal  against  appallite  order,  No.  29  ol  1884. 
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LATE 
CIVIL. 

SM.  21. 


THIS  was  an  appeal  against  an  order  of  E.  N.  Overbury,  District  Judge 
of  Salem,  confirming  an  order  of  P.  A.  Lakshmana  Chetti,  District  Munsif 
of  Hosur,  dismissing  an  application  made  by  Kotha  Subba  Cbetti, 
judgment-creditor,  for  execution  of  the  decree  in  suit  No.  18  of  1875  by 
arrest  of  the  person  of  the  debtor,  Namala  Venkataramana  Ayyan. 

[22]  The  application  was  opposed  on  the  ground,  inter  alia,  that  it 
•was  barred,  inasmuch  as  the  debtor  had  been  arrested  on  a  former 
occasion  and  discharged  from  custody  because  the  creditor  had  not 
deposited  subsistence-money. 

The  District  Judge  held  that  the  creditor  had,  by  his  conduct,  waived 
his  remedy  against  the  person  of  the  debtor. 

JRamasami  Mudaliar,  for  appellant. 

Eespondeut  was  not  represented. 

JUDGMENT. 

The  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.) 
was  delivered  by 

MUTTDSAMI  AYYAR,  J. — The  respondent  was  discharged  after  arrest 
on  the  ground  tbat  no  subsistence- money  was  deposited  by  the  appellant. 
It  does  not  appear  that  be  was  discharged  from  jail.  It  is  only  when  he 
has  been  imprisoned  in,  and  discharged  from,  jail  that  he  cannot  be 
re-arrested  under  the  decree,  in  execution  of  which  he  was  once  imprisoned. 

We  set  aside  the  order  of  the  Lower  Courts.  We  shall  make  no 
order  as  to  costs. 


8  M.  22. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


KAMARAJA  (Appellant)  v.  THE  SECRETARY  OP  STATE  FOR  INDIA 
(Respondent).'''      [16th  October  and  6th  November,  1884.] 

Madras  Forest  Act,  Section  \Q-Appeal  to  the  District  Court — Court  Fees  Act,  Sch.  II, 
Art.  11  (a),  Art.  17,  cl.  VI. 

An  appeal  to  the  District  Court  from  the  rejection  of  a  claim  by  a  Forest 
Settlement  officer  under  01.  II  of  Section  10  of  the  Madras  Forest  Act,  1882,  falls 
under  Art  17,  01.  VI,  and  not  under  Art.  11  (a),  of  Sch.  II  of  the  Court  Fees  Act, 
1870. 

THIS  was  a  case  referred,  for  the  decision  of  the  High  Court,  under 
Section  617  of  the  Code  of  Civil  Procedure  by  the  District  Judge  of 
Madura  (E.  Turner). 

The  case  was  stated  as  follows  : — 

"  Mr.  Pole,  counsel  on  behalf  of  the  appellant,  presents  this  appeal 
against  the  decision  of  F.  E.  Eobinson,  Forest  Settlement  [23]  officer, 
under  Act  V  of  1882,  and  pays  Court-fee  of  As.  8  for  the  appeal,  urging 
that  no  provision  has  been  made  about  Court  fees  either  in  the  Court  Fees 
Act  VII  of  1870,  or  Madras  Forest  Act  V  of  1882. 

"  This  is  an  appeal  preferred  to  this  Court  in  respect  of  a  rejected 
claim  under.Cl.  II,  Section  10  of  Madras  Forest  Act  V  of  1882.  No  provision 
was  made  in  the  Court  Fees  Act,  1870,  about  Court  fees  payable  on  such 
appeals,  as  the  Forest  Act  came  into  force  long  after  it.  The  appeal 

*  Referred  case  10  of  1884. 
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involves  a  claim  to  an  intended  reserve  under  the  Forest  Act  and  it  is  not       1884 
possible  to  estimate  the  subject-matter  at  a  money-value.     I  $eq,  therefore,      Nov.  6. 
of  opinion  that  the  Court  fee  payable  ou  this  appeal  is  Es.  10  as  provided 
for  in  art.  17  (VI)  of  sen.  II,  Court  Fees  Act,  1870.  APPEL- 

"  Under  these  circumstances,  the  question  I  propose  to  submit  for  LATE 
the  opinion  of  their  Lordships  is — Whether  Court  fee  payable  on  this  CIVIL, 
appeal  is  Rs.  10  or  As.  8  ? 

"  The  question  is  an  important  one,  because  similar   questions    may      8  M.  22. 
arise.     The  appellant's    counsel   also   wished   that   I    should   refer   the 
question,  " 

Mr.  Grant,  for  appellant. 

Respondent  was  not  represented. 

The  judgment  of  the  Court  (MuTTUSAMI  AYYAR  and  BRANDT,  JJ.) 
was  delivered  by  — 

JUDGMENT. 

BRANDT,  J.--  A  notification  having  been  published  by  Government 
under  Section  4  of  the  Forest  Act  (Madras  Act  V  of  1882),  declaring  that 
it  is  proposed  to  constibube  certain  land  a  reserved  forest,  the  zamindar  of 
Bodinayakanur  put  in  a  claim  before  the  Forest  Settlement  officer  to  the 
Thambiran  forest,  included  in  or  constituting  such  proposed  reserved 
forest. 

The  claim  was  wholly  rejected,  and  tha  zamindar  preferred  an  appeal 
to  the  District  Court  in  respect  of  the  rejection  of  his  claim. 

The  appeal  was  presented  with  an  eight-anna  Court  fee  stamp  affixed 
thereto. 

The  District  Judge  refers  to  this  Court  the  question — What  is  the 
Court  fee  stamp  leviable  on  such  an  appeal  ?  expressing  an  opinion  that 
the  Court  fee  payable  is  Rs.  10,  as  provided  in  sch.  II,  art.  17,  cl.  VI,  as 
on  an  appeal  in  a  suit  where  it  is  not  possible  to  estimate  at  a  money- 
value  the  subject-matter  of  the  suit,  and  not  otherwise  provided  for  in 
the  Act. 

[24]  It  is  contended  before  us  that  the  memorandum  of  appeal  is 
correctly  stamped,  having  regard  to  art.  11,  sch.  II,  of  the  Court  Fees 
Act ;  this  being  an  appeal  not  from  an  order  rejecting  a  plaint  or  from  a 
decree  or  from  an  order  having  the  force  of  a  decree. 

We  think  that  the  decision  of  the  Forest  Settlement  officer  upon  the 
claim  must  be  regarded  as  a  decision  in  proceedings  in  the  nature  of  a  „ 
suit.  The  jurisdiction  of  the  civil  Courts  is  entirely  excluded  between  the 
dates  of  the  publication  of  the  notification  under  Section  4  and  of  the  notifi- 
cation declaring  the  forest  to  be  reserved,  except  as  specially  provided,  and 
the  decision  of  the  District  Court  in  appeal  under  Section  10  of  the  Act  in 
the  case  of  a  claim  to  a  right  in  or  over  any  land,  other  than  rights  of  the 
kind  specified  in  clauses  (a),  (b),  (c)  and  (d)  of  Section  10,  is  no  doubt  final 
in  so  far  as  proceedings  under  the  Act  are  concerned — and  the  procedure 
prescribed  in  Sections  8  and  9  of  the  Act  appears  to  indicate  that  the 
inquiry  is  to  be  conducted  in  the  manner  prescribed  in  the  case  of  a  suit 
in  an  appealable  case. 

We  are  of  opinion  then  that  the  stamp  duty  payable  in  respect  of  the 
appeal  to  the  District  Court  is  Rs.  10  under  art.  17,  cl.  VI.  sch.  II,  of  the 
Court  Fees  Act. 


17 
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FULL 
BENCH. 

8  M.  24 

(P.B.). 


8H.  24  (F.B.). 
FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  and  Mr.  Justice  Eutchins. 


IN   THE   MATTER  OP   THE    PETITION    OF  JOHN   WALLACE. 

[21st  July,  1884.] 

Jurisdiction — Complaint  against  Governor  and  Council  of  Madras — 21    Geo.  Ill,   c.  70, 
Section  5 ;  39  and  40  Geo.  Ill,  c  ?y,  Section  3  ;  4  Geo.  IV,  c.  71,  Section  17. 

Section  3  of  39  and  40  Geo.  Ill,  c.  70,  which  provides  that  the  Governor  and  Coun- 
cil at  Madras  shall  enjoy  the  sime  exemption  and  no  other  from  the  authority  of 
the  Supreme  Court  at  Madras  as  is  enjoved  by  the  Governor-General  and  Council 
irorn  the  jurisdiction  of  the  Supreme  Court  at  Calcutta,  did  not  confer  on  the 
Supreme  Court  at  Madras  a  jurisdiction  over  the  Governor  aud  Council  of  Madras 
similar  to  that  conferred  by  21  Geo.  Ill,  c.  21,  Section  5,  on  the  Supreme  Court 
at  Calcutta  over  the  Governor-General  and  Council. 

THIS  was  an  application  to  the  High  Court  under  Statute  21  Geo. 
Ill,  c.  70,  Section  5. 

[25]  The  petitioner  appeared  in  person. 

THE  facts  and  argument  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgments  of  the  Full  Bench  (TURNER,  C.J.,  KERNAN 
and  HUTCHINS,  JJ.). 

JUDGMENTS. 

TURNER,  C.J. — Mr.  Wallace  has  made  a  complaint  to  this  Court  of 
certain  acts  of  the  Governor  and  of  a  past  and  the  present  Members  of 
Council  of  this  Presidency,  which  he  alleges  to  be  oppressive  and  injuri- 
ous ;  and  has  applied  to  this  Court  to  take  evidence,  to  be  hereafter  used 
by  him  in  the  prosecution  of  his  complaint  in  a  competent  Court  in 
Great  Britain.  The  question  arises  whether  we  have  power  to  entertain 
the  application. 

Mr.  Wallace  founds  it  on  the  fifth  section  of  Statute  21  Geo.  Ill, 
c.  70,  which  enacted  that,  in  order  to  prevent  all  abuse  of  the  powers  given 

to  the  Governor-General  and  Council,  in  case  any  person should 

make  a  complaint  to  the  Supreme  Court  in  the  manner  prescribed  by  the 
Statute  of  any  oppression  or  injury  charging  the  same  to  have  been  com- 
mitted by  the  Governor- General  or  any  Member  or  Members  of  the 

Council and  should  comply  with  the  conditions  required 

the  party  complaining  should  be  enabled  to  compel,  by  order 

of  the  Court,  the  production  in  the  Supreme  Court  of  a  true  copy  or 
copies  of  the  order  or  orders  of  Council  complained  of.  and  to  have  the 
same  authenticated  by  the  Court,  and  to  examine  witnesses  on  the 
matter  of  the  said  complaint  and  also  on  the  part  of  the  person  or 
persons  complained  of. 

At  the  time  this  Statute  was  passed  the  Government  of  the  Presidency 
of  Madras  was  administered  by  a  President  and  Council  subject  to  the 
control  of  the  Governor-General. 

By  Statute  33  Geo.  Ill,  c.  52,  the  civil  and  military  government  of 
the  Presidency  was  vested  in  a  Governor  and  three  Members  of  Council. 

By  Statute  39  and  40  Geo.  Ill,  c.  79,  the  Crown  was  authorized  to 
erect  a  Supreme  Court  at  Madras,  and  it  was  provided  (Section  3)  that  the 
Governor  and  Council  of  Madras  and  the  Governor-General  of  Fort  Wil- 
liam should  enjoy  the  same  exemption  and  no  other  from  the  jurisdiction 
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of  the  Supreme  Court  to  be  erected  at  Madras  as  was  enjoyed  by  the 
Governor-General  and  Council  at  Fort  William  from  the  jurisdiction  of 
the  Supreme  Court  there  already  by  law  established. 

[26]  Mr.  Wallace  contends  that,  inasmuch  as  the  Governor  and 
Council  of  this  Presidency  were  to  enjoy  "  the  same  exemption  and  no 
other  "  from  the  authority  of  this  Court  as  were  enjoyed  by  fche  Governor- 
General  and  Council  of  Fort  William,  tha  power  conferred  on  the  Supreme 
Court  of  Fort  William  by  the  fifth  section  of  21  Geo.  Ill,  c.  70,  was  con- 
ferred on  this  Court,  and  the  Governor  and  Council  of  this  Presidency  are 
subjected  to  the  provisions  of  the  same  section. 

These  contentions  are,  in  my  judgment,  unsound. 

The  provisions  of  Statute  21  Geo.  Ill,  c.  70,  Section  5,  did  not  create 
any  exemption  in  favour  of  the  Governor-General  and  the  Members  of  his 
Council,  nor  did  they  confer  on  the  Court  a  general  power  to  be  exercised 
in  all  cases  and  in  respect  of  all  persons.  They  subjected  the  Governor- 
General  and  the  Members  of  his  Council  to  an  extraordinary  liability,  and 
conferred  on  the  Supreme  Court  of  Fort  William  an  extraordinary  power  to 
be  exercised  on  a  complaint  made  against  the  Governor- General  or  any 
Member  of  his  Council.  A  provision  of  a  Statute  declaring  that  certain 
persons  shall  enjoy  the  same  exemptions  from  jurisdiction  and  no  others 
as  are  enjoyed  by  a  certain  other  person,  cannot  be  construed  as  exposing 
the  persons  exempted  to  the  exercise  of  an  extraordinary  jurisdiction  to 
which  such  other  person  may  be  subjected. 

Again,  the  terms  of  Section  3  are  intended  to  declare  what  exemptions 
certain  persons  are  to  enjoy,  not  what  powers  the  Court  is  to  possess. 
In  terms  they  certainly  do  not  confer  any  powers  on  the  Court,  and  they 
cannot  be  construed  as  necessarily  conferring  on  the  Court  by  implica- 
tion any  extraordinary  power. 

A  study  of  the  Acts  and  Letters  Patent  regulating  the  Government  of 
India  and  the  jurisdiction  of  the  Courts  may,  I  chink,  explain  the  reasons 
for  the  creation  of  the  special  power  and  for  tne  restriction  of  its  exercise  ; 
and  will  show  that  this  Court  is  not  authorized  to  exercise  the  power  on 
a  complaint  made  against  the  Governor  or  any  Member  of  the  Council  of 
this  Presidency. 

Statute  10  Geo.  Ill,  c.  47,  declared  that,  if  any  persons  whatsoever 
employed  in  the  service  of  the  United  Company  in  any  civil  or  military 
station,  officer  or  capacity,  or  deriving  or  claiming  any  power,  authority  or 
jurisdiction  from  the  United  Company,  were  guilty  of  oppressing  any  of 
His  Majesty's  subjects  beyond  the  seas  within  their  respective  jurisdictions 

such  oppressions  [27]  might  be  inquired  of,  heard  and  determined 

in  the  Court  of  King's  Bench  in  England,  and  punishment  inflicted  on 
such  offenders.  -* 

Statute  13  Geo.  Ill,  c.  63,  known  as  the  Regulating  Act,  in  the  thirty- 
ninth  section  enacted  that  if  any  Governor-General,  President  or  Gover- 
nor in  Council  of  any  of  the  Company's  principal  or  other  settlements  in 
India  should  commit  any  offence  against  that  Act  or  had  been  or  should 
be  guilty  of  any  crime,  misdemeanour  or  offence  committed  against  any 
of  His  Majesty's  subjects  or  any  inhabitants  of  India  (un  addition,  it  will 
bo  seen,  to  the  terms  of  the  preceding  Statute)  within  their  respective 
jurisdictions,  such  crimes,  misdemeanours  or  offences  might  be  inquired 
into  and  determined  by  the  Court  of  King's  Bench,  and  the  punishments 
prescribed  by  the  Act  inflicted  if  the  offender  had  not  been  before  tried 
for  the  offences  in  India. 
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This  Statute  empowered  the  Crown  to  establish  a  Supreme  Court  at 
Fort  William,  but  it  exempted  the  Governor- General  and  Council  from 
the  criminal  jurisdiction  of  the  Court  in  respect  of  any  offence  other  than 
treason  or  felony  ;  and  it  exempted  the  persons  of  the  Governor-General 
and  of  the  Members  of  Council  from  liability  to  arrest  or  imprisonment  in 
any  action,  suit  or  proceeding. 

The  thirty-fourth  paragraph  of  the  Charter  of  26th  March  1774,  which 
established  the  Supreme  Court  of  Fort  William,  was  intended  to  declare 
and  give  effect  to  these  exemptions. 

It  is  well  known  that  contentions  arose  between  the  Governor- 
General  and  Council  and  the  Judges  of  the  Supreme  Court  touching  the 
jurisdiction  of  the  Court,  and  led  to  the  passing  of  Statute  21  Geo.  Ill, 
c.  70. 

The  first  section  of  that  Act  exempted  the  Governor- General  and 
Council  of  Bengal  from  the  jurisdiction  of  the  Supreme  Courb  in  respect 
of  any  act,  order,  matter  or  thing  committed,  ordered  or  done  by  them  in 
their  public  capacity  and  acting  as  Governor- General  and  Council.  The 
second  section  practically  enabled  the  Governor- General  and  Council  to 
exercise  powers  uncontrolled  by  the  Supreme  Court  in  respect  of  all 
persons  other  than  British  subjects;  for  it  enacted  that  if  any  person 
were  impleaded  in  any  action  or  process,  Civil  or  Criminal,  for  any  act 
done  by  the  order  of  the  Governor-General  and  Council  in  writing,  he 
might  plead  the  general  issue  and  give  the  order  in  evidence. 

[28]  The  third  section  excepted  orders  affecting  British  subjects  ; 
the  fourth  declared  the  Governor-General  and  Council  nevertheless  answer- 
able to  competent  Courts  in  England  ;  and  then  followed  the  fifth  section, 
on  which  the  present  application  is  based,  conferring  on  the  Supreme 
Court  the  extraordinary  power  of  holding  an  inquiry  before  the  institution 
of  proceedings  where  a  complaint  was  made  of  oppression  committed  by 
the  Governor- General  or  by  any  Member  of  his  Council,  and  an  under- 
taking given  to  prosecute  it  in  England. 

It  will  be  noticed  that  although  the  provisions  of  13  Geo.  Ill,  c.  63, 
Section  39,  authorized  the  indictment  not  only  of  the  Governor-General 
and  Council  but  of  the  Presidents  or  Governors  of  any  of  the  Company's 
settlements  in  the  Court  of  King's  Bench,  in  21  Geo.  Ill,  c.  70,  no  provi- 
sion is  made  for  the  taking  of  evidence  in  anticipation  of  the  institution  of 
proceedings  in  the  case  of  any  person  other  than  the  Governor-General 
and  Council  of  Fort  William. 

There  may  be  three  explanations  of  this.  The  first  is  that  the 
extraordinary  power  is  the  sequel  of  the  removal  by  Sections  1  and  2  of 
the  control  that  would  have  been  exercised  by  the  Court  if  those  sections 
had  not  been  enacted.  The  second  explanation  is  that  the  Governor- 
General  and  Council  at  Fort  William  had  been  constituted  the  supreme 
authority  in  India.  By  the  ninth  section  of  the  Regulating  Act  the 
Governor-General  and  Council  at  Fort  William  were  authorized  to 
superintend  and  control  the  government  and  management  of  the  Presi- 
dencies of  Madras,  Bombay  and  Bencoolen,  ''  except  in  such  cases  where 
the  Presidents  and  Councils  should  have  received  special  orders  "  from  the 
Company,  and  the  Presidents  and  Councils  were  bound  to  obey  the  orders 
of  the  Governor-General  and  Council  of  Fort  William.  If,  therefore,  a 
Governor,  President,  or  Member  of  Council  at  Madras.  Bombay  or 
Bencoolen,  were  guilty  of  oppression,  the  party  affected  might  seek  the 
intervention  of  the  Governor-General  and  Council  at  Calcutta. 
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A  third  explanation  may  be  that  a  Supreme  Court  had  been 
established  at  Fort  William  and  not  elsewhere  ;  and  that,  although  the 
Legislature  empowered  the  Mayor's  Courts  of  Bombay  and  Madras  to 
execute  commissions  and  take  evidence  in  proceedings  in  Parliament  or 
in  the  King's  Bench  respecting  offences  committed  [29]  in  India  after 
the  institution  of  proceedings  (13  Geo.  Ill,  c.  63,  Sections  40  and  42  ;  24 
Geo.  Ill,  c.  25,  Section  78  ;  26  Geo.  Ill,  c.  57,  Section  28),  it  thought 
it  inexpedient  to  confer  on  those  Courts  the  extraordinary  power  of  taking 
evidence  before  the  institution  of  proceedings. 

The  Statute  33  Geo.  Ill,  c.  52,  established  further  regulations  for  the 
government  of  the  territories  of  the  Bast  India  Company,  and  provided 
for  the  appointment  of  Governors  and  Counsellors  at  Fort  Saint  George 
and  Bombay  ;  but  it  invested  the  Governor-General  in  Council  at  Fort 
William  with  full  power  to  superintend,  control  and  direct  the  Govern- 
ments and  Presidencies  of  Fort  Saint  George  and  Bombay,  &c.,  (inter  alia) 
on  all  points  relating  to  the  civil  and  military  government  of  the  said 
Presidencies  (Section  40)  and  declared  the  Presidencies  and  Governments 
bound  to  obey  the  orders  and  directions  of  the  Governor-General  in 
Council  except  only  where  they  should  have  received  positive  instructions 
from  the  Court  of  Directors  or  from  the  Secret  Committee  which  were 
not  known  to  the  Governor- General  and  Council  at  the  time  of  despatching 
their  orders  (Section  41).  Failure  to  obey  the  orders  of  the  Governor- 
General  in  Council  exposed  the  Governors  and  Counsellors  of  the  other 
Presidencies  to  liability  to  be  suspended  and  dismissed  by  the  Governor- 
General,  and  to  be  sent  to  England,  and  subjected  them  to  penalties 
(Section  43). 

The  Statute  37  Geo.  Ill,  c.  142,  empowered  the  Crown  to  erect 
Courts  of  judicature  at  Madras  and  Bombay  and  to  appoint  to  them 
Eecorders  (Section  9).  It  was  declared  that  the  new  Charter  which  the 
Crown  was  empowered  to  grant  and  the  jurisdiction  to  be  established 
should  extend  to  all  British  subjects  residing  within  the  factories  depend- 
ent on  the  Governments  of  Madras  or  Bombay  respectively,  and  that  the 
Courts  according  to  their  respective  jurisdictions  should  have  power  to  try 
all  and  all  manner  of  complaints  against  any  of  the  subjects  of  the  Crown 
for  any  crimes,  misdemeanours  and  oppressions  committed  in  the  terri- 
tories, &c.,  and  to  try  all  suits  and  actions  against  subjects  of  the  Crown. 
But  the  Statute  expressly  provided  that  the  Jpourts  should  not  be  competent 
to  try  any  indictment  against  the  Governor  or  any  of  the  Council  not 
being  treason  or  felony  (Section  10),  that  nothing  in  the  Act  should  extend 
to  subject  the  persons  of  the  Governor  or  any  of  the  Council  to  be  arrested  or 
imprisoned  in  any  suit  or  proceeding,  and  that  it  should  not  be  competent 
for  the  Courts  to  [30]  hear  or  determine  or  to  entertain  and  exercise 
jurisdiction  in  any  suit  or  action  against  the  Governor  or  any  of  the 
Council  for  or  on  account  of  any  act  or  order  or  any  other  act,  matter  or 
thing  whatsoever  committed,  ordered  or  done  by  them  in  their  public 
capacity  or  acting  as  Governor  and  Council  (Section  11). 

We  next  come  to  the  important  Statute  39  and  40  Geo.  Ill,  c.  79.  After 
reciting  the  Charter  of  George  II  which  constituted  civil  and  criminal 
Courts  in  the  Company's  territories  and  that  the  Charter  had  been  altered 
in  so  far  as  it  respected  the  administration  of  justice  in  Madras  by 
Statute  37  Geo.  Ill,  c.  42,  and  in  so  far  as  it  respected  the  administra- 
tion of  justice  in  Bengal  by  Statute  13  Geo.  Ill,  o.  63  (it  will  be  noticed 
that  no  reference  is  made  in  the  recital  to  Statute  21  Geo.  Ill,  c.  70),  it 
authorized  the  Crown  by  Letters  Patent  to  erect  a  Supreme  Court  at 
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Madras  and  to  empower  the  Court  to  exercise  such jurisdictions, 

to  be  invested  with  such  power  and  authorities  and  suhject  to  the  same 
limitations,  restrictions,  and  control  within  Fort  Saint  George  and  the 
Town  of  Madras  and  the  factories  subordinate  thereto,  and  the  territories 
then  or  thereafter  dependent  upon  the  Government  of  Madras,  as  the 
Supreme  Court  at  Fort  William  was  invested  with  or  subject  to  by  virtue 
of  any  law  then  in  force  and  unreneiled,  or  by  that  Act  should  be  invested 
with  and  subject  to  within  Fort  William  or  the  kingdoms  and  provinces 
of  Bengal,  Behar  and  Orissa  (Section  2).  Then  follows  the  proviso  on 
which  Mr.  Wallace  relies,  "  provided  always  that  the  Governor  and 
Council  at  Madras  and  the  Governor-General  of  Fort  William  shall  enjoy 
the  same  exemption  and  no  other  from  the  authority  of  the  Supreme  Court 
of  Judicature  to  be  there  erected  as  is  enjoyed  by  the  said  Governor- 
General  and  Council  at  Fort  William  aforesaid  from  the  jurisdiction  of 
the  Supreme  Court  of  Judicature  there  already  by  law  established." 

The  Act,  it  will  be  observed,  did  not  itself  create  the  Supreme  Court, 
hut  authorized  the  Crown  to  create  it  and  to  invest  it  with  powers. 
Whether  it  was  competent  to  the  Crown  to  erect  a  Court  with  less 
powers  than  those  possessed  by  the  Supreme  Court  at  Bengal,  we  need 
not  consider.  The  Courb  derived  its  powers  from  the  combined  effect  of 
the  Act  and  the  Charter,  and  if  in  the  Charter  less  oowers  were  given  to  it 
than  were  enjoyed  by  the  Supreme  Court,  the  Charter  might  have  been 
in  that  respect  an  [31]  incomplete  or  defective  exercise  by  the  Crown 
of  the  authority  declared  by  the  Statute,  but  I  apprehend  the  Courb  would 
not  have  enjoyed  the  omitted  powers. 

If  I  am  in  error  in  so  holding  and,  immediately  on  the  exercise  by 
the  Crown  of  the  authority  conferred  on  it  to  erect  a  Court,  there  attached 
to  the  Court  in  virbue  of  the  Act  all  the  powers  of  the  Court  at  Fort 
William,  the  extraordinary  power  enjoyed  by  the  Court  at  Fort  William 
was  exercisable  only  in  the  case  of  the  Governor-General  or  of  his 
Council. 

The  Letters  Patpnt  issued  by  the  Crown  in  pursuance  of  the  Act 
were  dated  26th  December  1800.  They  constituted  a  Supreme  Court  for 
this  Presidency,  and,  in  express  terms,  declared  the  jurisdiction  and 
powers  to  be  exercised  and  enjoyed  by  it,  and  they  also  declared  expressly 
the  restrictions  to  which  its  jurisdiction  and  powers  are  suhject,  and  the 
exemptions  which  are  to  be  enjoyed  by  the  Governor  and  Council.  They 
made  no  reference  to  the  extraordinary  power  conferred  by  the  Statute  21 
Geo.  Ill,  c.  70,  on  the  Supreme  Court  at  Fort  William  ;  on  the  other  hand, 
they  expressly  declared  exemptions  from  the  jurisdiction  of  the  Court  to 
be  enjoyed  bv  the  Governor-General  of  Fort  William  and  the  Governor  and 
Council  of  Madras.  Thus  clause  23  exempted  from  arrest  and  imprison- 
ment the  persons  of  those  officers  and  pronounced  the  Court  incompetent 
to  bear  or  determine  or  entertain  or  exercise  jurisdiction  in  any  suit  or 
action  against  the  Governor-General  or  the  Governor  or  any  of  the 
Council  of  Madras  for  or  on  account  of  any  act  or  order  or  any  other  act, 
matber  or  thing  whatsoever  committed,  ordered,  or  done  by  bhem  in  their 
public  capacity.  It  declared  also  that  the  Court  should  not  have  or  exercise 
any  jurisdiction  in  any  matter  concerning  the  revenue or  concern- 
ing any  act  done  according  to  the  usage  and  practice  of  the  country  or 
the  regulations  of  the  Governor  and  Council.  Although  21  Geo.  Ill, 
c.  70,  was  nob  referred  to  in  the  preamble  to  Section  2,  39  and  40  Geo.  Ill, 
c.  79,  it  was,  of  course,  competent  to  the  Crown  to  have  regard  to  it  in 
the  exercise  of  its  authority  to  confer  on  the  Supreme  Court  at  Madras 

22 


III.J 


In  re  JOHN  WALLACE 


8  Mad.  33 


the  same  powers  as  were  enjoyed  by  the  Supreme  Court  at  Fort  William, 
and  in  drafting  clause  23  of  the  charter,  it  is  clear  that  the  provisions 
of  21  Geo.  Ill,  c.  70,  were  considered.  The  prohibition  to  take  cognizance 
of  matters  affecting  the  revenue  is  in  part  taken  [32]  verbatim  from  the 
Statute.  The  provisions  of  the  clause  respecting  landholder  and  farmers 
and  persons  employed  by  the  Oomnany  nearly  follow  the  terms  of  Sec- 
tions 9  and  10  of  the  Statute.  The  provisions  respecting  suit  against 
judicial  officers  are  analogous  to  and  expressly  incorporate  the  provisions 
of  Sections  24 — 26  of  the  Statute.  Here,  then,  we  might  expect  to  have 
found  reference  made  to  the  extraordinary  power  of  the  Supreme  Court  of 
Fort  William  to  take  evidence  against  the  Governor-General  of  Fort 
William,  and  here  we  should  have  found  the  extraordinary  power  confer- 
red on  the  Supreme  Court  of  Madras  to  take  evidence  in  anticipation  of 
proceedings  against  the  Governor  and  Council  of  Madras,  if  it  had  been 
thought  the  Statute  warranted  the  conference  of  such  power  on  the  Court, 
and  there  had  been  an  intention  to  confer  it. 

Clause  35  of  the  Letters  Patent  declared  the  Court  incompetent  to 
hear,  try  or  determine  any  indictment  or  information  agiinst  the  Gover- 
nor-General of  Fort  William  or  the  Governor  or  any  of  Council  of  Fort 
Saint  George  except  for  treason  or  felony. 

Those  exemptions  from  the  civil  and  criminal  jurisdiction  of  the 
Court  were,  in  my  judgment,  intended  to  express  the  proviso  enacted  in 
39  and  40  Geo.  Ill,  c.  79,  and  fully  satisfy  its  terms. 

In  conferring  on  the  Governor  and  his  Council  the  same  exemptions 
as  were  enjoyed  by  the  Governor-General  and  his  Council,  the  Legislature 
did  not  subject  them  to  the  same  liability  to  inquiry. 

The  Statute  4  Geo.  IV,  c.  71,  which  sanctioned  the  establishment  of 
the  Supreme  Courb  at  Bombay,  expressly  authorized  and  required  the 
Supreme  Court;  to  be  there  established  and  the  Supreme  Court  at  Madras 
within  their  local  jurisdictions  "  to  execute,  perform  and  fulfil  all  such 
acts,  authorities,  duties,  matters  and  things  whatsoever,"  as  the  Supreme 
Court  at  Fort  William  was  or  might  be  lawfully  authorized  or  empowered 
or  directed  to  do,  execute  and  perform  within  its  local  jurisdiction 
(Section  17). 

The  extraordinary  power  conferred  on  the  Supreme  Court  at  Forfe 
William  by  21  Geo.  Ill,  c.  70,  Section  5,  was  exercisable  only  in  the  case 
of  a  complaint  made  against  the  Governor-General  and  his  Council  ;  and 
in  conferring  on  the  Supreme  Courts  of  Madras  and  Bombay  "  such  " 
powers  as  were  conferred  on  the  Supreme  [33]  Courb  at  Fort  William, 
the  Ssatute  4  Geo.  IV,  c.  71,  authorized  ana  required  this  Courb  to  exercise 
the  extraordinary  power  created  by  21  Geo.  Ill,  c.  71,  Section  5,  only 
when  a  complaint  was  made  against  the  persons  named  in  that  Act. 

The  administration  of  the  territories  of  the  Crown  in  India  was  again 
dealt  with  by  3  and  4  Wm.  IV,  c.  85,  which  authorized  the  division  of 
the  Presidency  of  Fort  William  and  the  appointment  of  Governors  and 
Councils  to  Presidencies  of  Fort  William  and  Agra. 

This  Statute  declared  that  the  Governors  and  Members  of  Council 
appointed  under  the  Act  shouH  severally  have  all  the  rights,  powers  and 
immunities  which  the  Governors  and  Members  of  Council  of  Fort  Saint 
George  and  Bombay  then  had  in  their  respective  Presidencies. 

Although  the  Directors  were  authorized  by  subsequent  Statutes  to 
suspend  the  execution  of  the  contemplated  division  of  the  Presidency  of 
Fort  William,  the  provisions  enabling  the  creation  of  the  Presidency  of 
Agra  remained  in  force  for  some  years  ;  but  I  do  not  find  that  any 
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provision  was  made  for  subjecting  the  Governors  and  Council  of  Fort 
William  and  Agra  (if  one  should  he  appointed)  to  liability  to  the  extra- 
ordinary power  conferred  on  the  Supreme  Court  by  21  Geo.  Ill,  c.  71, 
Section  5. 

The  Act  again  recognized  the  supreme  authority  of  the  Governor- 
General  in  Council,  investing  him  with  full  power  to  control  the  Governors 
and  Governors  in  Council  of  Fort  William,  Fort  Saint  George,  Bombay 
and  Agra  in  all  points  relating  to  the  civil  or  military  administration  of 
the  Presidencies  respectively,  and  declared  the  Governors  and  Governors  in 
Council  bound  to  obey  the  orders  and  instructions  of  the  Governor- General 
in  Council  in  all  cases  whatsoever  (Section  65). 

No  instance  is  cited  in  which  the  Supreme  Court  or  this  Court  has 
taken  evidence  in  anticipation  of  the  institution  of  proceedings  on  a  com- 
plaint made  against  the  Governor  or  any  Member  of  the  Council  of  the 
Presidency. 

The  conclusion  then  at  which  I  have  arrived  is  that  the  Legislature 
has  not  conferred  on  the  Courb  power  to  entertain  such  an  application  as 
Mr.  Wallace  has  made. 

It  is  hardly,  I  think,  to  be  desired  that  the  state  of  the  law  were 
other  than  I  take  it  to  be.  The  extraordinary  power  created  [34]  by  21 
Geo.  Ill,  c.  70,  is  obviously  attended  with  this  inconvenience,  that  it  must 
be  exercised  before  there  can  be  any  certain  knowledge  what  issues  will 
require  determination,  and  therefore  what  evidence  is  material.  Moreover, 
the  probable  reason  for  the  creation  of  the  power,  the  risk  of  the  loss  of 
testimony  owing  to  the  delay  entailed  by  an  application  to  the  Court  in 
England  is  now  greatly  modified,  and  the  provision  has  practically  become 
obsolete.  In  the  present  case  Mr.  Wallace,  had  he  been  so  advised,  might 
have  commenced  proceedings  in  England  some  months  ago.  A  late  Mem- 
ber of  Council,  whose  conduct  and  motives  he  principally  impugns,  has 
now  left  India,  and  Mr.  Wallace,  although  he  has  included  this  gentleman 
in  the  application,  admits  it  could  not  proceed  against  him  until  he  had 
been  served  with  notice.  It  would  be  inconvenient  that  such  evidence  as 
might  be  admissible  should  be  taken  twice  over. 

As  I  hold  the  Court  is  not  competent  to  entertain  the  application,  it 
is  unnecessary  that  I  should  advert  to  its  substance  or  terms. 

KEENAN,  J. — Section  5  of  the  Act  21  Geo.  Ill,  c.  70,  applies  in  terms 
to  the  Governor-General  in  Council  and  to  the  Supreme  Court  at  Fort 
William  (Calcutta)  only. 

That  Section  5  has  not  been  in  terms  extended  to  any  President  or 
Governor  and  Council  in  Madras  or  to  any  of  the  Courts  established  in 
Madras.  WThen  the  Act  21  Geo.  Ill,  c.  70,  was  passed,  the  Mayor's  Court 
existed  in  Madras  and  there  was  then  a  President  and  Council  who 
governed  Madras  subject  to  the  Governor-General.  At  that  time  also  the 
Governor-General  and  Council  and  the  President  and  Council  of  Madras 
were  liable  to  indictment,  information  or  action  in  the  King's  Bench  in 
England  for  any  acts  of  oppression  done  in  India,  10  Geo.  Ill,  c.  47, 
Section  14,  and  13  Geo.  Ill,  c.  63,  Section  39.  As  the  power  contained 
in  Section  5  did  not  apply  to  Madras,  there  would  appear  to  have  been 
some  special  reason  why  it  was  confined  to  Calcutta,  and  probably  the 
reason  is  to  be  found  in  the  recital  in  that  Act  of  the  dissensions  between 
the  Governor-General  and  Council  and  the  Supreme  Court  at  Calcutta. 
No  doubt  the  power  given  by  Section  5  might  be  used  in  aid  of  any 
proceeding  in  England  against  the  Governor-General  and  Council  and 
Governor  and  Council  of  Madras  such  as  above  referred  to.  But  as  it 
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was  not  given  in  terras  fco  any  Court  [35]  in  Madras,  this  Courfc  has  no 
jurisdiction  to  apply  it  here  unless  the  jurisdiction  has  been  conferred  on 
the  Court  by  necessary  implication  arising  from  some  Act  or  Charter. 

The  power  is  an  extraordinary  one  and  not  one  which  in  its  ordinary 
jurisdiction  the  Court  would  possess. 

It  is  contended  that  this  power  is,  by  necessary  implication  arising 
from  the  provisions  of  39  &  40  Geo.  Ill,  c.  79,  Sections  2  and  3,  given  to  the 
Supreme  Court,  Madras,  and  therefore  to  this  Court.  The  Chief  Justice 
has  already  shown  that  the  Act  39  &  40,  Section  2,  did  not  extend  all  the 
powers  of  the  Calcutta  Supreme  Court,  to  the  Madras  Supreme  Court, 
and  that  the  Charters  granted  to  the  Madras  Supreme  Court  did  not,  nor 
did  the  Act  of  24  &  25  Viet.,  c.  25,  or  the  Charters  granted  under  it, 
extend  all  the  powers  of  the  Calcutta  Supreme  Court  to  the  Madras 
Supreme  Court  or  to  the  High  Court.  Therefore  Section  2  of  39  &  40 
Geo.  Ill  does  not  create  the  implication  contended  for. 

Section  3  of  39  &  40  Geo.  Ill,  c.  79,  is  mainly  relied  on  by 
Mr.  Wallace.  That  section  provides  that  the  Governor-General  and  Council 
and  the  Governor  and  Council  of  Madras  shall  enjoy  the  same  exemption 
and  no  other  from  the  authority  of  the  Supreme  Court  of  Madras  as  is 
enjoyed  by  the  Governor-General  and  Council  from  the  jurisdiction  of  the 
Supreme  Court  at  Calcutta. 

The  question  then  is,  what  was  the  exemption  from  the  jurisdiction 
of  the  Supreme  Court  at  Calcutta  enjoyed  by  the  Governor-General  and 
Council.  Certain  exemptions  are  stated  in  Sections  15  and  17  in  the 
Act  13  Geo.  Ill,  c.  63,  and  in  21  Geo.  Ill,  c.  70. 

The  Act  13  Geo.  Ill,  c.  63,  Seqtion  15,  provides  that  the  said  Court 
(Supreme  Court,  Calcutta)  shall  not  be  com  Detent  to  hear,  try  or  determine 
any  indictment  or  information  against  the  Governor-General  or  any  of  the 
Council  for  the  lime  being  for  any  offence,  not  being  treason  or  felony, 
which  the  Governor-General  or  any  of  the  Council  may  be  charged  with 
having  committed  in  Bengal,  Behar  or  Orissa. 

Section  17  of  the  same  Act  provides  that  nothing  in  the  Act  shall 
extend  to  subject  the  Governor-General  or  any  of  the  Council,  Chief 
Justice  and  Judges  to  be  arrested  or  imprisoned  upon  any  action  or  suit 
or  proceeding  in  the  said  Court. 

The  Act  21  Geo.  Ill,  c.  70,  by  Section  1  provides  that  the 
Governor  and  Council  of  Bengal  shall  not  be  subject  to  the  jurisdic-[36] 
tion  of  the  Supreme  Court  in  Bengal  for  or  by  reason  of  any  act  or  order, 
or  any  matter  or  thing  whatsoever  committed,  ordered  or  done  by  them 
in  their  public  capacity  only  and  acting  as  Governor- General  and  Council. 
This  last  Act,  it  is  remarkable, uses  the  same  words  "jurisdiction  of 
the  Supreme  Court  "  as  Section  3  of  the  39  &  40  Geo.  III.  The  exemptions 
given  by  these  Acts  appear  to  me  to  be  "  the  exemption  "  from  the  juris- 
diction of  the  Supreme  Court  that  is  referred  to  in  the  39  &  40  Geo.  Ill, 
Section  3. 

But  it  is  argued  that  under  Section  5,  21  Geo.  III.c.  70,  the  Governor- 
General  and  Council  were  not  exempt  from  the  jurisdiction  of  the  Supreme 
Court  of  Bengal  as  regards  a  complaint,  and  the  power  given  thereby  to  the 
Supreme  Court,  and  that  therefore  the  Governor  of  Madras  is  not  exempt 
from  the  jurisdiction  of  this  Court. 

Recollecting  the  positive  provision  in  Section  1  of  21  Geo.  Ill,  c  70, 
it  cannot  be  contended,  I  think,  that  Section  5  creates  general  jurisdiction 
in  the  Supreme  Court  over  the  Governor-General  and  Council  in  respect 
of  any  of  those  acts  done  by  them  in  their  public  capacity. 
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The  provision  in  Section  5  merely  gave  the  Supreme  Court;  a  power 
to  a  complainant  to  compel  production  of  copies  of  orders  and  to  take 
evidence.  If  the  orders  were  in  possession  of  the  Governor-General  and 
Council  no  doubt  the  Court  could  compel  the  production  of  copies,  and  so 
far  the  Governor  should  be  subject  to  that  special  jurisdiction.  But  this 
power  in  Section  5  did  not  subject  the  Governor  and  Council  to  the  general 
jurisdiction  of  the  Supreme  Court,  which  is  the  jurisdiction  that  Section  3 
of  39  &  40  Geo.  Ill  seems  to  me  to  contemplate.  The  Act  21  Geo.  Ill, 
c.  70,  is  not  specially  referred  to  in  the  Act  39  &  40  Geo.  Ill,  though  the 
Acts  13  Geo.  Ill,  c.  63,  and  37  Geo.  Ill,  c.  142,  constituting  Governors 
in  Madras  and  Bombay  are  thereby  referred  to. 

But  even  if  the  Governor-General  was  not  exempt  from  the  jurisdic- 
tion of  the  Supreme  Court  under  Section  5,  does  it  follow  by  necessary 
implication  that  under  the  Act  of  39  and  40  Geo.  Ill,  the  Supreme  Court 
of  Madras  and  this  Court  became  invested  with  the  special  power  given 
by  Section  5  ? 

In  my  judgment  it  does  not  so  follow.  No  doubt  acts  in  pari 
materia  must  be  read  and  construed  together,  but  without  express 
words  in  an  Act,  or  an  implication  much  stronger  than  exists  in 
this  case  conferring  the  special  power  of  Section  5  on  the  Supreme 
[37]  Court  of  Madras,  I  do  not  think  that  Court  or  this  Court  could  or 
can  exercise  such  powers.  I  agree  that  the  powers  given  by  4  Geo.  IV, 
c.  71,  would  not  authorize  this  Court  to  entertain  a  complaint  against  the 
Governor  of  Madras  under  21  Geo.  Ill,  c.  70,  though  thev  would  authorize 
the  exercise rof  them  as  regards  the  Governor-General  and  Council. 

I  think  the  complaint  of  Mr.  Wallace  cannot  be  entertained  by  this 
Court  for  want  of  jurisdiction. 

HUTCHINS,  J. — I  am  of  the  same  opinion,  and  as  my  reasons  are  in 
the  main  those  which  have  been  given  by  my  learned  colleagues,  I  shall 
not  recapitulate  them  at  length. 

The  power  which  we  are  asked  to  exercise  is  not  one  incidental  to 
our  own  jurisdiction,  but  one  which,  if  it  exists  at  all  ,  would  be  merely 
ancillary  to  the  jurisdiction  of  the  Court  of  Queen's  Bench.  It  was  not 
vested  even  in  the  Supreme  Court  of  Bengal  as  against  local  Governments, 
and  I  think  the  reason  must  have  been  that  they  were  subject  to  the  con- 
trol of  the  Governor-General.  There  was  never  the  same  danger  of  their 
acting  in  an  arbitrary  manner  and  refusing  copies  of  their  orders,  and 
therefore  not  the  same  necessitv  for  compelling  them  to  furnish  the 
aggrieved  party  with  the  means  of  satisfying  the  Court  of  King's  Bench 
as  to  his  having  an  apparent  cause  of  action.  It  may  perhaps  be  open  to 
argument  that  under  the  Statute  13  Geo.III,  c.  63,  Section  9,  the  Governor- 
General's  control  was  only  to  be  exercised  in  matters  of  peace  and  war, 
but  the  latter  part  of  the  section  required  the  local  Government  to  keep 
the  Governor-General  acquainted  with  all  transactions  and  matters 
whatsoever,  and  would  at  all  events  have  authorized  the  Governor-General 
to  call  for  copies  of  all  the  proceedings  in  case  of  a  complaint  to  him  by 
any  person  oppressed  by  the  local  Government.  And  long  before  a  Sup- 
reme Court  had  been  erected  at  Madras,  33  Geo.  Ill,  c.  52,  had  declared 
the  local  Governments  bound  at  their  peril  to  obey  all  orders  passed  by 
the  Governor-General  in  Council.  There  was  then  no  occasion  to  confer 
on  the  new  Supreme  Court  the  extraordinary  power  given  by  21  Geo.  Ill, 
c.  70,  Section  5,  and  I  am  satisfied  that  it  was  not  given  by  39  and  40 
Geo.  Ill,  c.  79,  Section  3  while  the  Letters  Patent  most  certainly  did  not 
confer  it. 
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If  I  had  thought  that  this  Court  ever  possessed  the  nower,  I  should 
have  wished  to  consider  whether  we  are  still  bound  to  exer-[38]  cise  it.  As 
the  Chief  Justice  has  pointed  out,  it  has  practically  become  obsolete.  It 
is  in  no  way  necessary  to  enable  Mr.  Wallace  to  obtain  complete  justice, 
for  copies  of  all  the  pacer*  are  already  in  his  possession  and  he  has  all  the 
materials  necessary  for  his  commencing  proceedings,  if  so  advised,  in 
England. 


8  H.  38. 
'      OEIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


J.  C.  SHAW  AND  OTHERS  (Plaintiffs)  v.  H.  BILL  AND 
OTHEES  (Defendants)*      [16th  October,  1884.] 

Contract —Executory  sale— Delivery  order — Appropriation  of  godds  to  contract — Sub- 
stitution  of  liability  -  Condition  precedent — Delivery  in  certain  months  —Payment 
in  advance — Refusal  to  deliver — Damages. 

In  January  1883,  W.  &  Co.  of  Madras  contracted  to  deliver  to  P.  &  Co.  of  Madras 
certain  goods  of  a  certain  quality,  subject  to  survey  before  shipment,  at  a  certain 
price  "  f.o.b.  Cocanada,  delivery  in  April  and  M*y  ;  terms,  full  advance  and  local 
exchange  f  per  cent  payable  at  Madras." 

This  contract  was  contained  in  bought  and  sold  note*.  It  was  further  agreed 
that  the  goods  were  to  be  delivered  on  board  any  ship  P.  &  Co.  might  direct  at 
the  port  of  Cocanada. 

P.  &  Co.  paid  the  full  amount  of  the  purchase  money  in  January. 

On  the  31st  March  P.  &  Co.  wrote  to  W.  &  Co"  requesting  that  the  goods  might 
be  marked  in  a  certain  way. 

On  the  18th  May  W.  &  Co.  wrote  to  P.  &  Co.  enclosing  a  letter  from  W.  &  Co. 
to  S.N.  &  Co.  of  Cocanada  requesting  S.N.  &  Co.  to  hold  the  goods  (which  were 
said  to  have  been  purchased  by  W.  &  Co.  fromS.  N.  &  Co.  and  to  be  in  godown) 
at  the  disposal  of  P.  &  Co.  In  the  letter  to  P.  &  Co.  from  W.  &  Co.  the  goods 
were  also  s«id  to  be  in  godown  at  that  date.  On  the  s«ne  day  P.  &  Co.  wrote  to 
S.N.  &  Co.  enclosing  a  delivery  order  for  the  goods  (which  P.  &  Co.  stated  they 
believed  to  be  in  godown),  requesting  that  they  might  be  marked  in  a  particular 
way. 

On  the  25th  May,  S.N.  &  Co.  wrote  to  P.  &  Co.  informing  them  that  they  held 
the  goods  at  P.  &  Co.'s  disposal. 

On  the  28th  May,  P.  &  Co.  received  this  letter.  On  the  31st  May,  P.  &  Co. 
chartered  a  ship  to  taka  on  board  the  s*id  goods  and  other  goods  bought  by  P.  & 
Co.  from  S.N.  &  Co.  and  others,  and  wrote  to  S.N  &  Co.  informing  them  that 
the  ship  would  arrive  about  the  12th  June. 

On  the  5th  June  P.  &  Co.  wrote  to  S.N.  &  Co.  acknowledging  receipt  of  a  letter 
which  stated  that  only  a  portion  of  the  goods  to  be  shipped  was  ready.  On  the  9th 
[39]  June  P.  &  Co.  received  a  letter  from  S.  N.  &  Co.,  stating  that  all  the 
Roods  were  ready.  On  the  17th  June  the  ship  arrived  at  Cocanada.  On  the 
21st  June  8.  N,  &  Co.  stopped  payment  and  ceased  to  carry  on  business.  No 
goods  were  delivered  according  to  the  contract.  S.  N.  &  Co.  never  had  the  goods 
to  deliver  between  18th  May  and  17th  June. 

In  a  suit  by  P.  &  Co.  to  recover  from  W.  &  Co.  the  price  paid  and  damages 
for  breach  of  contract  to  deliver  the  goods,  it  was  contended  for  W.  &  Co. — 

I. — That  the  transfer  of  the  delivery  order  of  the  18th  May  amounted  to  a 

delivery  of  the  goods. 
Held,    that   as   S.  N.  &  Co.  had  neither  had  possession   of  the  goods  to  be 

delivered  nor  had  appropriated  any  goods  to  the  contract,  the  delivery 

order  was  inoperative. 
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1884  II. — That  the  acceptance  of  the  delivery  order  by  P.  &  Go.   amounted  to  an 

OrT   ,fi  agreement  that  8.  N-  &  Go.   should  deliver  to  P.  &  Co.  the  goods  when 

ready,  and    that  the  liability  of  S.  N.  &  Co.  was   substituted  for  that 
n  of  W.  &  Co. 

Held,  that  such  an  agreement  could  not  be  inferred. 

III. — That  as  S.  N.  &  Go.  by  accepting  the  delivery  order  were   estopped  from 
Q  M   38  denying  that  they  had  possession  of  the  goods  as   against  P.  &   Co., 

S.  N.  Co.  were  discharged  as  against  W.  &  Co.,  and  therefore   P.  &  Go. 
had  no  remedy  against  W.  &  Co. 

Held,  (1)  that  8.  N.  &  Co.  were  not  discharged  as  against  W.  &  Co.,  as 
S.  N.  &  Go's  representations  were  false  ;  (2)  that  even  if  8.  N.  &  Go. 
were  discharged,  this  could  not  affect  P.  &  Co. 

IV. — That  as  P.  &  Co.  had  not   supplied   a  ship  in  May,  they  had  failed   to 

perform  their  part  of  the  contract  and  could  not  recover. 
Held  distinguishing  Bowes  v.   Shand  (L.  R.,  2  App.  Ca.  455)  and  Renter   v, 
Sala  (L.R.,  4  C.P.D.,  239),  that  the  presence  of  the  ship  in   May  was 
not  a  condition  precedent  to  P.  &  Co.  recovering, 

V. — That  W.  &  Co.  had  rescinded  the  contract  on  the  29th  June  by  refusing 
to  deliver,  and  therefore  P.  &  Go.  were  only  entitled  to  recover  the 
price  paid. 

Held,  that  W.  &  Co.  were  not  entitled  to  rescind  the  contract. 

Held,  also  that  P  &  Co.,  having  paid  in  advance,  were  entitled  to  a  reasonable 
time  after  the  29th  June  to  prepare  to  purchase  other  goods,  and  were 
entitled  to  the  difference  between  the  contract  price  and  the  market 
price  on  the  1st  of  July  as  damages  for  the  breach  to  deliver. 

THE  facts  and  arguments  in  this  case  appear  sufficiently  for  the  pur- 
pose of  this  report  from  the  judgment  of  the  Court. 

The  Advocate-General  (Hon.  P.  0.  Sullivan),  and  Mr.  Tarrant,  for 
plaintiffs. 

Mr.  Shephard  and  Mr.  Grant,  for  defendants. 

JUDGMENT. 

KERNAN,  J. — The  plaintiffs,  Messrs.  Parry  &  Co.,  merchants  at 
Madras,  sue  Messrs.  Wilson  &  Co.,  also  merchants  of  Madras,  for  repayment 
of  the  purchase  money,  Bs.  30,295-5-5,  paid  to  the  [40]  defendants  for 
500  tons  of  palmyra  jaggery  which  the  defendants  failed  to  deliver,  with 
interest  thereon  at  9  per  cent,  per  annum  from  the  date  of  sale,  and  also 
payment  of  damages  sustained  by  the  plaintiffs  by  reason  of  the  defendants' 
breach  of  contract  to  deliver  the  500  tons,  amounting  in  all,  as  detailed  in 
the  schedule  to  the  plaint,  to  Rs.  48,236-9-1.  There  is  no  dispute  as  to 
the  facts  of  the  sale  and  purchase,  or  of  the  terms  of  the  same.  The  sales 
and  purchases  were  made  between  the  parties  through  the  medium  of  a 
broker,  who  signed  for  both  parties  bought  and  sold  notes,  Ex.  E. 

The  first  sale  and  purchase  was  made  on  the  llth  of  January  1883, 
by  the  said  bought  and  sold  notes,  in  the  following  form : — "200  tons 
palmyra  jaggery,  fair  average  of  the  season,  subject  to  survey  before 
shipment,  at  17-6  per  candy  f.o.b.  Cocanada,  delivery  in  April  and  May. 
Terms  :  full  advance  and  local  exchange  f  per  cent,  payable  at  Madras." 
The  second  sale  and  purchase  was  made  on  the  16th  of  January  1883,  of  ]  00 
tons  palmyra  jaggery,  in  exactly  the  same  form  as  the  former.  The  third 
sale  and  purchase  was  made  on  the  19bh  of  January  1883,  for  200  tons, 
also  in  the  same  form.  The  bought  and  sold  notes  do  not  state  which 
party  should  provide  shipping  on  which  the  goods  were  to  be  delivered 
f.o.b.,  but  the  plaint  in  paragraph  2  states  that  the  contract  was  that  such 
goods  were  to  be  delivered  on  board  "any  ship  the  plaintiffs  might  direct 
at  the  port  of  Cocanada,"  and  defendants  admit  that  such  was  the  contract 
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On  the  12bh,    17th  and  28bh  of   January   1883,    the  plaintiffs    paid  the        1884 
defendants  the  full  amount  for  the  giods  in  advance  at  the  contract  price,     OCT.  16, 
and  local  exchange  at  f  amounting  in  all  to  Rs.  39,295-5-5. 

On  the  31st  March  1883,  plaintiffs  wrote  to  defendants  a  note  of  that  °RIGINAL 
date  requesting  the  jaggery  to  be  marked  --yy  °'  •    Except  that  letter,  there        ' 

was   no   communication    between  the    plaintiffs  and   defendants  on  the     8  "•  88> 
subject  of  the  contract  until  the  18th   of    May    1883,  on    which   date  the 
defendants  wrote  and  sent  to  the  plaintiffs  the  following  letter  : — 

"  PALMYRA  JAGGERY  CONTRACT. 

"Enclosed  you  will  find  letter  addressed  to  Messrs.  Stephenson, 
Nixon  &  Co.,  Cocanada,  requesting  them  to  hold  at  your  disposal  the 
500  tons  sold  to  you,  which  are  now  in  godown  at  Cocanada.  [41]  Please 
instruct  Messrs.  Stephenson,  Nixon  &  Co.  as  to  marks  and  shipment." 

The  letter  of  defendants  to  Stephenson,  Nixon  &  Co.  enclosed  is  as 
follows : — 

"  Please  hold  at  disposal  of  Messrs.  Parry  &  Co.  500  tons  palmyra 
jaggery  purchased  by  you  on  our  account,  which  we  learn  from  your 
telegram  of  to-day's  date  is  now  ready  in  godown.  Messrs.  Parry  &  Co. 
will  instruct  you  direct  regarding  shipment." 

The  plaintiffs  on  the  18th  of  May  wrote  to  Stephenson,  Nixon  &  Co. 
a  letter  of  that  date  as  follows  : — 

"  We  enclose  delivery  order  for  500  tons  jaggery  from  Messrs. 
Wilson  &  Co.,  which  we  understand  you  have  in  godown,  regarding  the 
shipment  of  which  we  will  address  you  again  shortly. 

"  P.S.— Please  mark  the  bags  P.  &  Co." 

The  delivery  order  of  the  18th  of  May,  addressed  to  Stephenson, 
Nixon  &  Co.,  was  enclosed  in  that  letter.  On  the  25th  of  May  1883, 
Stephenson,  Nixon  &  Co.  wrote  to  the  plaintiffs  a  letter  of  that  date  as 
follows : — 

"  We  are  in  receipt  of  your  letter  of  the  18th  instant,  enclosing 
delivery  order  from  Messrs.  Wilson  &  Co.,  for  500  tons  palmyra  jaggery, 
which,  as  requested,  we  hold  at  your  disposal." 

That  letter  was  received  by  the  plaintiffs  in  Madras  on  the  28th  of 
May. 

On  the  31st  of  May  1883,  the  plaintiffs  chartered  the  ship  Mofussilite 
to  take  on  board  the  500  tons  sold  by  the  defendants,  and  also  other 
jaggery  purchased  by  the  plaintiffs  from  Stephenson,  Nixon  &  Co.  and 
others.  On  the  31st  May  plaintiffs  wrote  to  Stephenson,  Nixon  &  Co.  a 
letter  of  that  date : — 

"  We  are  in  receipt  of  yours  of  25th,  the  contents  of  which  are 
noted.  We  have  chartered  the  Mofussilite  to  take  full  cargo  jaggery  to 
Cuddalore.  You  may  expect  her  on  the  9fch  to  12bh  ;  we  will  wire  depar-  • 
ture.  We  send  her  to  your  consignment.  The  Mofussilite  will  carry  1,300 
tons,  on  account  of  which  we  have  shipping  orders  for  600  tons.  Please 
see  this  is  pushed  off  sharp,  and  fill  up  balance  from  900  tons  you  hold  of 
ours." 

On  the  5th  June  plaintiffs  wrote  to  Stephenson,  Nixon  &  Co.  acknow- 
ledging a  letter  which  stated  only  500  tons  were  ready.  The  ship  sailed 
on  the  15bh  of  June,  and  arrived  off  Cocanada  in  ballast  on  or  about  the 
17th,  consigned  to  Messrs.  Stephenson,  [42]  Nixon  &  Co.  The  plaintiffs 
received  telegram  from  Sbephenson,  Nixon  &  Co.  dated  the  9tb  of  June, 
stating  that  all  the  palmyra  jaggery  was  ready  for  Mofussilite,  and  by 
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1884       letter  of  the  12th  of  June  plaintiffs  acknowledged  that  telegram.     Messrs. 
OCT.  16.     Stephenson,  Nixon  &  Co.   stopped  payment;  on  the  21st  of  June   1883,  and 

ceased    then  to   carry  on  trade,    aud  no    jaggery  had    been    then  or   was 

ORIGINAL,  afterwards  delivered  f.  o.  b.  the  Mofussilite  or  at  Cocanada  by  the  defend- 
CiyiL.  ants  in  fulfilment  of  their  contracts  of  January  1883,  and  they  were  not 
8  M  38  rea-dy  to  do  so.  On  the  21st  of  June  1883  the  defendants,  by  telegram  of 
that  date,  requested  Innes  &  Co.,  Cocanada,  to  act  for  them  and  bo  take 
possession  from  Stephenson,  Nixon  &  Co.  of  500  tons  of  palmyra  jaggery 
sold  to  plaintiffs,  if  not  already  shipped,  and  also  of  500  other  tons  of  pal- 
myra jaggery  of  theirs  and  other  goods.  lanes  &  Co.,  by  telegram  to  the 
defendants  dated  the  21st  of  June,  stated  "  produce  nearly  all  ready, 
but  in  hands  of  the  original  sellers,  who  had  been  paid  10  per  cent., 
but  nothing  was  shipped."  On  the  22nd  June,  by  telegram  of  that  date 
to  the  defendants,  Innes  &  Co.  stated  that  800  tons  jaggery  were  ready, 
and  defendants  would  have  to  pay  about  Es.  19-8  per  candy  for  delivery. 
On  the  22nd  June,  Stephenson,  Nixon  &  Co.  gave  a  delivery  order  on 
Mr.  Phillips  of  Cocanada  for  600  tons  to  Innes  &  Co.,  for  defendants,  and 
on  the  23rd  of  JUDO,  Stephenson,  Nixon  &  Co.  gave  a  delivery  order  to 
Simpson  &  Co.,  for  plaintiffs  for  400  tons.  Neither  lot  was  paid  for.  After 
the  failure  of  Stephenson,  Nixon  &  Co.  becoming  known  in  Madras, 
J.  C.  Shaw,  one  of  the  plaintiffs,  and  E.  S.  Turnbull,  one  of  the  defend- 
ants, had  two  interviews  on  the  subject  of  the  500  tons  sold  to  the 
plaintiffs.  At  one  interview  they  arranged  that  the  question  of  their 
rights  and  liabilities  should  be  referred  to  their  lawyers.  However,  as  the 
plaintiffs  required  500  tons  to  replace  the  amount  sold  by  the  defendants, 
and  as  the  defendants  had  not  jaggery  to  deliver,  and  as  the  question  of 
their  liability  to  deliver  was  unsettled,  it  was  agreed  between  the  said 
Shaw  and  Turnbull  that  the  plaintiffs  should  pay  to  the  original  sellers 
the  price  required,  viz.,  Es.  19-8  per  candy  for  other  500  tons  to  be 
delivered  f.  o.  b.,  the  Mofussilite.  The  plaintiffs  accordingly  paid 
Es.  45,  115-2-6  on  the  7th  of  July  1883  and  obtained  500  tons  of  palmyra 
jaggery  f.  o.  b.,  the  Mofussilite.  A  second  interview  took  place  between 
Messrs.  Shaw  and  Turnbuil  in  reference  to  [43]  the  500  tons  sold  to 
the  plaintiffs,  but  both  of  them  state  that  there  was  no  agreement  come  to. 

On  the  28th  of  June,  whilst  the  Mofussilite  was  off  Cocanada,  the 
plaintiffs  wrote  and  sent  to  the  defendants  a  letter  as  follows  : — 
"  Messrs.  WILSON  AND  Co.,  Madras. 

"  DEAR  SIRS, — The  Mofussilite,  now  at  Cocanada,  is  waiting  for 
the  500  tons  palmyra  jaggery  purchased  by  us  from  you,  and  the  ship 
\vill  shortly  be  on  demurrage.  As  Messrs.  Stephenson,  Nixon  &  Co.,  your 
agents,  have  failed  to  deliver  the  500  tons  as  per  your  order,  we  will  feel 
obliged  by  your  advising  us  what  arrangements  in  substitution  you  propose. 
Please  send  us  an  exact  copy  of  the  delivery  order  given  by  you  to  us  on 
Messrs.  Stepbenson,  Nixon  &  Co. 

"  Yours  faithfully, 
"  (Signed)        PARRY  &  Co." 

To  that  letter  the  defendants  on  the  29th  of  June  wrote  and  sent  to 
plaintiffs'  a  letter  as  follows  : — 

"  Messrs.  PARRY  &  Co.,  Madras. 

"  DEAR  Sins, — We  are  in  receipt  of  your  letter  of  yesterday.  We 
are  not  now  prepared  to  deliver  you  500  (five  hundred)  tons  of  jaggery  for 
the  Mofussilite.  On  the  18th  May  last  we  gave  you  a  delivery  order  on 
Messrs.  Stephenson,  Nixon  &  Co.,  for  the  500  tons  of  palmyra  jaggery 
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which  we  sold  to  you  for  May    delivery.     You   accepted  such  order    and        1884 
yourselves  arranged  with    Messrs.      Stephouson,    Nixon  &   Go.    to    take     OCT.  16. 
delivery,  and  we  must  therefore  refer    you  to  them  for  the   jaggery.     But 
if  you  have  not  already  taken  delivery  of  the  jaggery,  it  is  no  fault  of  ours.  ORIGINAL 
The  contract;  was,  as  already  mentioned,    for  delivery  in    May,  and  if  our      CIVIL. 
delivery  order  and  your  subsequent  arrangements  with    Messrs.  Stephen- 
son,  Ni"xon  &  Co.  did  not  amount  to  a  delivery  —which  we    contend  they      8  M<  ^8< 
did — then  you  have    committed    a  breach  of    contract  by    failing  to  take 
delivery  in  May,  and  we  are  not  bound  now  to  deliver.     As  requested,  we 
enclose  a  copy  of  our  delivery  order. 

"  We  are,  dear  Sirs, 

"  Yours  faithfully, 
"  MADRAS,  29th  June  1883.  (Signed)        WILSON  &  Co." 

[44]  "  DEAR  SIRS, — Please  hold  at  the  disposal  of  Messrs.  Parry 
&  Co.,  500  tons  of  the  palmyra  jaggery  purchased  by  you  on  our  account, 
which  we  learn  from  your  telegram  of  to-day's  date  is  now  ready  in 
godown. 

"  Messrs.  Parry  &  Co.  will  instruct  you  direct  regarding  shipment. 

"  We  are,  dear  Sirs, 
"  Yours  faithfully, 
"MADRAS,  18th  May  1883.  (Signed)  WILSON  &  Co." 

This  suit  was  filed  on  the  19fch  of  October  1883.  The  plaint  stated 
the  contracts  and  payment  by  the  plaintiffs,  and  the  letter  of  18th  of  May 
from  the  defendants,  and  the  delivery  order  and  acceptance  of  it,  and  the 
chartering  of  the  ship  and  the  letters  of  the  27th  and  28th  of  June,  and 
also  stated  on  belief  "  Stephenson,  Nixon  &  Co..  defendants'  agents,  had 
not  on  the  J8bh  of  May  1883,  or  at  any  time  subsequent  to  that  date, 
500  tons  of  palmyra  jaggery  in  tneir  godown  as  alleged  ready  for 
delivery." 

Defendants  filed  their  written  statement,  and  admitted  the  contract 
as  in  the  plaint  mentioned,  and  that  plaintiffs  paid  the  price  therefor. 
They  state  as  follows  :  Stephenson,  Nixon  &  Co.  were  not  the  agents  of 
the  defendants,  but  were  independent  merchants.  The  letter  of  the  18bh 
May,  forwarding  the  delivery  order  on  Stephensou,  Nixon  &  Co.,  consti- 
tuted a  delivery  of  the  500  tons  of  jaggery  by  the  defendants,  and  plaintiffs 
accepted  the  delivery  order  as  a  delivery  of  the  500  tons  and  as  fulfilment 
on  the  part  of  the  defendants  of  their  contract.  According  to  custom,  the 
delivery  order,  if  accepted  by  the  purchaser,  is  a  constructive  delivery  of 
the  goods  to  exonerate  the  defendants  and  substitute  Stephenson,  Nixon 
&  Co.,  in  their  place,  and  plaintiffs  acted  on  that  custom  and  accepted  the 
older  as  delivery.  Stephenson,  Nixon  &  Co.  were,  on  the  1st  of  May, 
able  and  in  a  position  to  deliver  the  500  tons,  and  they  attorned  to  the 
plaintiffs  and  ceased  to  be  responsible  to  the  defendants  for  the  500  tons, 
and  became  responsible  to  the  plaintiffs.  Plaintiffs  failed  to  take  delivery 
from  Sbephenson,  Nixon  &  Co.,  within  the  time,  and  if  the  letter  of  18th 
May  and  action  thereon  was  not  delivery,  then  in  consequence  of  plaintiffs 
not  taking  delivery  in  time  they  committed  breach  of  the  contract  and 
the  defendants  are  free  from  liability.  If  plaintiffs  [45]  had  arranged  to 
take  delivery  in  time,  then  the  contract  for  delivery  would  have  been  per- 
formed, and  it  is  therefore  plaintiffs'  own  fault  that  delivery  did  not  take 
place.  The  plaintiffs  were  guilty  of  laches  in  not  receiving  the  goods  in 
time,  and  retained  the  delivery  order  and  led  the  defendants  to  believe 
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1884       thai  the  contract   was  fulfilled,    and   prevented  defendants  from  taking 

OCT.  16.     measures   to  protect   their  interests   with    Stephenson,    Nixon  &  Co.,  in 

respect  of  the  500  tons  (for  which  defendants  had  paid  Stephenson,  Nixon 

ORIGINAL  &  Co.)  and   insure  delivery,  and  thereby  caused  a  loss  equal   in  amount 

CIVIL,      to  plaintiffs'  claim. 

The  issues  settled  were  as  follows : — 
8  M.  38.  j    Were  Stephenson,  Nixon  &  Co.,  the   agents  of  the  defendants  in 

regard  to  the  delivery  of  jaggery  ? 

ii.  Did  the  delivery  order  of  18th    May  1883  amount  to  a  delivery, 

and  was  it  accepted  by  plaintiffs  as  a  fulfilment  of  the  contract  ? 

iii.  Is  there  a    custom,  as    alleged  in  paragraph  4  of   the  written 

statement,  and  was  such  custom  acted  on  ? 
iv.  Did  the  plaintiffs  accept  Stephenson,  Nixon  &  Co.,  as  the  persons 

responsible  bo  them,  and  exonerate  defendants  ? 
v.  Were  Stephenson,  Nixon  &  Co.,  in    a    position   to  deliver  the 
jaggery,  and  had  they  the  jaggery   available  in  their   godowns 
at  any  time  between  the  18th  May  and  17th  June  1883  ? 
vi.  Are  the  defendants  exonerated  by  plaintiffs'  neglect  or  failure  to 

take  delivery  before  17th  June  1883  ? 

vii.  Have  the  plaintiffs,  by  their  laches  or  conduct,  caused  loss  to 
defendants,   and  are  defendants  entitled  to  set  off  such  loss  to 
any  and  what  extent  against  plaintiffs'  claim  ? 
viii.  To  what  amount  of  damages,  if  any,  are  plaintiffs  entitled  ? 
ix.  Are    they    entitled    to    recover    back   the    amount    paid    to 

defendants  ? 
x.  Did  ttie  eause  of  action  arise  on  the  7th  July  1883,  or  on  what 

date? 

The  first  issue  for  consideration  is  the  second  part  of  the  fifth 
issue,  whether  Stephenson,  Nixon  &  Co.  had  the  jaggery  available  [46] 
in  their  godowns  at  any  time  befcween  the  18th  of  May  and  the  17th  of 
June  1883.  It  is  quite  clear,  on  the  evidence  of  Nixon,  that  Stephenson, 
Nixon  &  Co.  never  had  the  jaggery  or  any  part  of  it,  or  any  jaggery  avail- 
able in  their  godowns  or  in  their  custody  or  possession  at  any  time  during 
1883.  Though  they  had  rented  a  godown,  they  did  not  use  it,  but  let  it 
out  to  Ramakrishnaya.  They  entered  into  contract  with  other  merchants 
to  buy  f.o.b.  In  June  1883  they  had  contracts  with  Mr.  Phillips  for  the 
supply  to  them  of  600  tons  of  jaggery  in  the  end  of  June,  and  a  contract 
with  Bamakrishnaya  for  the  supply  to  them  of  700  tons  of  jaggery  in 
June  1883,  and  a  contract  with  Messrs.  Gill,  Deane  &  Co.,  for  a  supply  of 
200  tons  to  them  in  June  1883.  But  in  all  these  cases  the  several  vendors 
retained  in  their  own  possession  and  custody  the  goods  agreed  to  be  sold, 
the  prices  therefor  not  having  been  paid  in  any  instance  by  Stephenson, 
Nixon  &  Co.,  although  in  fehe  case  of  Phillips,  10  per  cent,  had 
been  paid  by  them.  In  some  cases  the  vendors  to  Stephenson, 
Nixon  &  Co.,  had  not  themselves  possession  between  the  18th  of  May  and 
the  17th  of  June  of  all  the  goods  agreed  to  be  sold,  as  their  vendors  had  not 
delivered  to  them.  The  500  tons  of  jaggery  referred  to  in  the  delivery  order 
was  non-existent.  The  allegation  in  the  plaint  that  Stephenson,  Nixon 
&  Co.  had  not  possession  of  the  500  tons  was  not  denied  by  the  defendants 
in  their  written  statement.  The  defendants  early  in  1883  contracted  to 
buy  from  Stephenson,  Nixon  &  Co.,  1,000  tons  of  jaggery,  not  specific 
jaggery,  but  unspecified  ;  and  on  the  18th  of  May  Stephenson,  Nixon  &  Co. 
telegraphed  to  the  defendants  that  600  tons  were  ready,  and  deliveries 
recommencing  next  week.  The  defendants  inferred  from  that  telegram 
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that  Stephenson,  Nixon  &  Co.  had  the  possession  of  the  600  tons  jaggery        1884 
in  godowns,  but  the  fact  undoubtedly  was  not  so.     The  main  ground    out     OCT.  16. 
forward  as  defence  is  mentioned  in  the  first  part  of  the  second  issue,  which 
is  "  Did  the  delivery  order  of  the   18th  of  May  amount  to  a  delivery?"  ORIGINAL 
To  give  an  answer  to  this  question,  it  is  necessary  to   baar  in   mind  that      ClVIL. 
the  contracts  of  January  1883  by  the  defendants,   were  sales  of  500   tons        iTTa 
of    jaggery,    fair   average    of    the  vendors,    f.o.b.  at    Oocanada,  delivery 
in    April — May.      No  particular    goods    were    specified,  and  defendants 
were  at  liberty  to  supply  any  500  tons  corresponding    to  the    descrip- 
tion.    The  defendants'  contracts  were  executory.     The  defendants  were 
[47]  bound,  in  order  to  fulfil  their  contract,  to  give   the  plaintiffs  the  pro- 
perty in  and  possession,   actual  or  constructive,  of  500  tons  of  jaggery 
specified  and  identified. 

In  Benjamin  on  Sales,  Bk.  II,  ch.  V,  it  is  said:  "  After  an  executory 
contract  has  been  made,  it  may  be  converted  into  a  complete  bargain  arid 
sale  by  specifying  the  goods  to  which  the  contract  is  to  attach,  or,  in  legal 
phrase,  by  the  appropriation  of  specific  goods  to  the  contract.  The  sole 
element  deficient  in  a  perfect  sale  is  thus  supplied.  The  contract  has  been 
made  in  two  successive  stages  instead  of  being  completed  at  one  time."  In 
that  chapter  of  Benjamin  many  decisions  are  referred  to.  In  Campbell  v. 
Mersey  Docks  and  Harbour  Board  (1),  Erie,  C.J..  says  that  it  has  been 
established  by  a  long  series  of  cases  (some  referred  to)  that  the  purchaser 
of  an  unascertained  portion  of  a  larger  bulk  acquires  no  property  in  any 
part  until  there  has  been  a  separation  and  an  appropriation  assented  to  by 
vendor  and  vendee.  Sparks  v.  Marshall  (2)  was  a  case  where  Bamford 
sold  to  the  plaintiff  500  to  700  barrels  of  oats  to  be  shipped  by  Thos.  John 
and  Son,  Youghal,  to  be  delivered  at  Portsmouth.  Some  days  after,  Bam- 
ford informed  plaintiffs  that  Messrs.  John  and  Son  engaged  room  on  board 
the  Gibraltar  packet  "  to  take  600  barrels  of  oats  on  your  account."  Plaint- 
iff insured,  and  in  an  action  against  the  under-writers,  Tindal,  C.J.,  said 
that  Bamford's  letter  to  plaintiffs  was  an  appropriation  of  the  oats  on  board 
.the  Gibraltar  packet. 

In  Bryans  v.  Nix  (3)  plaintiffs  accepted  a  bill  against  two  cargoes  of 
oats,  represented  by  two  receipts  signed  by  the  masters  of  two  boats, 
Nos.  604  and  54,  whereby  the  masters  acknowledged  to  have  received  on 
board  their  respective  boats  a  number  of  barrels.  These  receipts,  dated  3 1st 
January,  were  received  by  the  plaintiffs  on  the  7th  of  February  in  a  letter 
from  the  owner  Temparty,  dated  the  2nd  of  February,  and  they  thereunon 
accented  tbe  bill.  The  owner  Tempany,  on  the  6th  of  February,  gave  orders 
to  his  agent  to  deliver  the  cargoes  of  both  boats  to  tbe  defendant,  who  after- 
wards obtained  possession  of  the  cargoes.  The  loading  of  boat  No.  604  was 
complete  on  the  31st  of  January,  but  the  loading  of  boat  No.  54  only  began 
on  r,he  1st  February.  A.S  to  the  cargo  of  No.  604  the  Court  held  that  the 
intention  [48]  of  the  consigner  was  to  vest  the  property  in  the  consignees, 
the  plaintiffs,  from  the  moment  of  delivery  of  the  goods  to  the  boat  master. 
Parke,  B.,  says  if  the  intention  of  the  parties  to  pass  the  property  in  cer- 
tain ascertained  chattels  is  established,  and  they  are  placed  in  the  hands 
of  a  depositary,  and  the  chattels  are  so  placed  on  account  of  the  person 
who  is  to  have  that  property,  and  the  depositary  assents,  that  is  enough, 
and  it  matters  not  by  what  document  this  is  effected.  As  to  boat  No.  54, 
Parke,  B.,  says  that  at  the  time  of  the  agreement,  proved  by  the  boat 
receipt  of  the  31st  of  January,  to  hold  the  500  barrels  for  plaintiffs,  there 

(1)  14  C.B.  N.S.  412.  (2)  2  Bing.  N.O.  761.  (3)  4  M.  &  W.  ,75. 
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1884  were  no  such  oats  on  board,  and  consequently  no  specific  chattels  were 
OCT.  1C.  held  for  them.  The  undertaking  of  the  boat  master  ha-)  nothing  to  operate 
on,  and  though  Tempany,  the  owner,  had  prepared  a  quantity  of  oats  to 
ORIGINAL  puton  board,  those  oats  were  still  bis  property  ;  he  might  have  altered 
GlVIL.  their  destination,  and  sold  them  to  any  one  else  ;  the  master's  receipts  no 
more  attached  to  them  than  to  any  other  quantity  of  oats  belonging  to 
Tempany.  But  before  the  530  barrels  were  shipped,  and  before  any 
appropriation  or  complete  delivery  of  the  oats  to  the  plaintiff  had  taken 
place,  Tempany  was  induced  to  enter  into  an  agreement  with  the  defend- 
ant. Until  the  oats  were  appropriated  by  some  new  act,  both  contracts 
(with  defendant  and  plaintiffs  by  Temnany)  were  executory.  On  the  9th 
of  February  the  appropriation  took  place  by  a  new  boat  receipt 
then  given  for  the  oats  then  on  board.  There  was  judgment  for  the 
plaintiffs  as  to  boat  No.  604,  and  for  the  defendant  as  to  boat  No.  54. 
In  the  course  of  the  case,  Parke,  B.,  says  :  "  In  order  to  pass  the  pro- 
perty, the  specific  chattels  must  be  ascertained  which  are  to  pass.  Now 
here  the  oats  loaded  in  boat  No.  54  at  the  time  when  the  receipts  were 
transmitted  were  still  in  Tempany's  premises,  and  he  might  have  per- 
formed the  contract  with  the  plaintiffs  by  supplying  any  other  oats  of  the 
same  quality  and  amount."  Alderson,  B.,  says,  "the  goods  he  (defendant) 
describes  in  his  letter  of  2nd  February  are  in  truth  non-existing." 

Like  this  case,  in  Rohdev.  Thioaites  (l)  plaintiff  bought  20  hogsheads 
of  sugar  out  of  a  lot  of  sugar  in  bulk.  Four  hogsheads  were  filled  and  taken 
away ;  sixteen  other  hogsheads  were  filled  by  the  vendor,  and  he  gave 
notice  to  the  purchaser  to  remove  them,  [49]  and  defendant  agreed  to 
do  so.  As  to  these  sixteen  it  was  held  there  was  appropriation,  and  the 
property  passed  to  the  defendant.  Bayley,  J.,  says  that  where  a  man  sells 
part  of  a  larger  parcel  of  goods,  and  it  is  at  his  option  to  select  part  for 
the  vendor,  as  soon  as  he  appropriates  part  for  the  benefit  of  the  vendor, 
the  property  in  the  article  sold  passes  to  the  vendor,  though  the  vendor 
is  not  bound  to  part  with  it  until  he  is  paid  his.  Applying  these  principles 
to  this  case,  the  defendants,  in  order  to  pass  the  property  in  500  tons  of 
jaggery  under  the  contract,  should  have  appropriatad  specific  existing  500 
tons  to  the  plaintiffs'  contract,  and  until  that  wa=i  done,  no  property  in 
any  500  tons  passed  to  the  plaintiffs.  Stephenson,  Nixon  &  Co.  had  not 
possession  of  even  the  600  tons,  or  any  part  of  it,  and  therefore  there 
was  no  jaggery  on  which  their  letter  of  the  25th  of  May  could  operate.  A 
delivery  order  does  not  pass  the  property  mentioned  in  it  as  a  bill  of 
lading  would  do. 

If  Stephenson,  Nixon  &  Co.  had  had  500  tons  belonging  to  the 
defendants  in  their  possession  as  agents,  or  depositaries,  or  appropriated 
to  them,  then  the  delivery  order  would  be  evidence  ot  appropriation  by 
the  defendants  of  the  500  tons,  and  the  receipt  by  the  plaintiffs  would  ba 
evidence  of  appropriation  by  defendants  and  of  plaintiffs'  consent,  and 
the  property  would  have  passed,  and  auy  one  taking  that  property  out  of 
Nixon's  possession  without  the  consent  of  the  plaintiffs  would  get  no  title 
to  or  property  in  the  goods.  Theu  the  plaintiffs,  independent  of  the  uon- 
sent  of  Stephenson,  Nixon  &  Co.,  if  they  had  not  a  lien  on  it.,  would  be 
entitled  to  possession  of  the  goods.  Admittedly  plaintiffs  never  got 
actual  possession,  nor  did  Stephenson,  Nixon  &  Co. ;  as  the  latter  never 
had  actual  possession,  plaintiffs  could  not  have  had  constructive  posses- 
sion through  Stephenson,  Nixon  &  Co.  Constructive  possession  takes 
place  only  when  the  owner  entitled  to  possession  of  property  is  not 

(1)  6B.  &  0.688. 
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himself  in  actual  possession,  but  the  property  is  in   the  possession  of  an        1884 
agent  or  depositary  for  and  on  behalf  of  the  owner  or  person   entitled  to     OCT.  16. 
the  possession.     Apart  from  this,  if   Stephenson,  Nixon  &  Go.   had  600 
tons  in  their  possession,  the  500  tons  were  not  identified   or  ascertained,  ORIGINAL 
and    therefore    no  property  passed.     It    is  not    necessary    to    consider      CIVIL, 
the  further  question  arising  on  plaintiffs'  right  DO  see  that  the  goods  were         J7~^R 
average  quality   of  the  season,  or  the  right   of  survey.     A  very  singular 
[50]  feature  in  this  case  is  that  neither  defendants  or  Stephenson,  Nixon 
&  Co.   ever    had  the    property  in  or  possession  of  any   500  tons.     They 
merely  had  executory  contracts  for  the  sale  and  delivery    of  500  tons  not 
completed,  and  neither  of  them  could  give  property  or  possession  which  they 
had  not.     The  contract  with  the  plaintiffs  never  was  completed  or  perform- 
ed by  the  defendants  by  giving  che  property  in  or   the   possession,    actual 
or  constructive,  to  the  plaintiffs,  if  the  above  views  are  correct ;  and  on  this 
ground  plaintiffs  are  entitled   to  a  decree.     But  the  defendants  contend 
that  by  giving  to  the  plaintiffs  the  delivery  order,  who  accepted  it,  and  by 
the  acknowledgment  of  Stephenson,  Nixon  &   Co.     to  the  plaintiffs,  the 
defendants  passed  to  the  plaintiffs  the  property  in  the  500  tons,  and  also 
constructive   possession,  and   that  the  plaintiffs  are  thereby   discharged 
from  further  performance    of  this  contracc.     The  terms   of   the  delivery 
order  are  :  "  Please  hold  at  the  disposal  of  Messrs.     Parry    &  Co.    500 
tons  of  palmyra  jaggery   purchased  by  you  on  our   account,   which  we 
learn  from  your  telegram   of  to-day's  date    are   now  ready   in  godown. 
Messrs.  Parry  &  Co.  will  instruct  you  direct  regarding  shipment."     Now 
the  express  terms  of  the   delivery   order  state  that  the  defendants  learn 
that  the  goods  are  in  godown.     Plainly   the  defendants  and  the    plaint- 
iffs   then  believed  that   the  goods  were  then  in  the  possession  of  Stephen- 
son,  Nixon  &     Co.      The     delivery    order    directs    Stephenson,     Nixon 
&  Co.   to  hold   the  goods  at  the  disposal  of    the    plaintiffs.     How  could 
Stephenson,    Nixon    &   Co.    do  so  unless  they    had    possession  ?      This 
delivery   order  is  nothing  more  than  the  very   usual  order  given  by  an 
owner  of   property  to   his  agents,  who   has   possession  of  it,   to  deliver 
it  to   or   hold    at   the    disposal  of    a   third  party.      The  owner  has   not 
the    actual  possession,    but    another  p3rson   has  for    him,    and    for  con- 
venience sake  the  party    with   whom  the  owner  deals   accepts  the  deli- 
very order  on  the  agent,  who  is  to  give  possession  instead  of   requiring  the 
owner  himself  to  do  so.     As  the  owner  is  not  in  actual    possession,  nor  is 
his  agent's  possession  actual  or  constructive,  it  cannot  be  delivered  at  alL 
The  deliverv  order  therefore  is  inoperative.     The  agent   or   depositary  to 
whom  the  delivery  order  is  given,  cannot  give  what  he    has  not    got.     If 
the  possession  by  Stephenson,  Nixon  &  Co.  was  immaterial  or  unnecessary, 
as  contended  by  defendants'  counsel,  why  were  the  defendants   so  careful 
to  state  in  [51]  the  order  that  they  learn  "from  to-day's  telegram  the  goods 
were  ready  in  godown,"  clearly  meaning,  in  possession  of  Stephenson,  Nixon 
&  Co.?     No  witness  examined  stated  that  he  ever  knew  a    delivery   order 
given  when  the  goods  were  not  in  possession  of  the  party   on    whom    the 
order  was  given.     If    plaintiffs   and    defendants  knew  the   real    fact  that 
Stephenson,  Nixon  &  Co.  had  not  possession  of  the  goods,    is   it    probable 
the  delivery  order  would  ever  have  been  offered  or  accepted  ?     It  is    of  the 
essence  of  a  delivery  order  that  the  person  on  whom  it    is  passed   should 
be  in  actual  possession  of  the  goods  mentioned  in  the  order  ;  what    is    its 
value  as  an  authority  to  deliver  if  there  is  nothing  in  possession  to  deliver  ? 
It  cannot  be  acted  on.     In  McEwan  v.  Smith  (l)  the  subject   of   delivery 

1)  2  H.L.  309. 
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1884°      order  was  discussed,  and  it  was  held  that  an  order  for  delivery  of  goods  by 
OCT.  16      an  owner  to  his  agent,  who  was  not  in  the  actual  possession  of  the   goods, 
though  the  latter  accepted  the  delivery  order,  did  not  complete  an  executory 
N       sale  by  delivery  of  constructive  possession,  or  take  the  goods  out  of  the  pos- 
ClVIL.      session  of  the  unpaid  vendor,  in  whose  name  they  were  warehoused.     There 
8  M.  38      Smith  was  the  owner  of  sugar  warehoused  in  Little  &  Co.'s  warehouse  in 
the  name  of  J.  and  A.  Smith  as  received  from  James  Alexander.    Alexander 
was  an  agent  for  Smith,  who  afterwards  sold  the  sugar  to  Bowie  &  Co.,  to 
whom  a  delivery  order  was  given  addressed  to  Alexander  :  "Please  deliver  to 
the  order  of  Messrs.  James  Bowie  &  Co.,  the  undernoted  42  hogsheads  of 
sugar  ex  St.  Mary  from  Jamaica  in  bond."     Bowie  did   not  present  the 
delivery  order,  and  Alexander  informed  Smith  of  the  fact.     On   the  25th 
September  McEwan  &  Co.,  to  whom  Bowie  sold  the  sugar,   presented  at 
Alexander's  office  the  original  delivery  order  transferred  by  Bowie,    and 
an  entry  was  made  in  Alexander's  book,  "  Delivered   to  the  order  of  Mc- 
Ewan and  Sons  this  date   42   hogsheads  of  sugar  ex   St.    Mary.   James 
Alexander  per  J.    Adams."    Afterwards,  on  the    same   oth    September, 
Alexander,  under  order  of  Smith,  who  heard  a  rumour  of  Bowie's  failure, 
caused  the  goods  to  be  removed  to  Kerr's   warehouse  ;  on  the  27th  of 
Sentember  the  removal  was  complete. 

The  plaintiff  brought  suit  against  Smith  to  recover,  and  the  case  was 
beard  on  appeal  by   the  House  of  Lords.     It  was  con- [52] tended  that  a 
delivery  order  acknowledged  by  a  warehouseman  is   a  complete  transfer 
of   the   property.     It  was  ruled   that    the   transfer   order  did    not  pass 
property,  like  a    bill  of    lading    endorsed.     It    was    further    contended 
that    the    delivery    on    the    25th    September    of    the    delivery    order 
to  Alexander  operated  to  take  the   goods  out  of   the  possession  of  the 
defendants.     It   was    held,    however,    that  Alexander  was  only    agent 
for  Smith,  and  the  goods  were  in  the  warehouse  of  Little,   with  whom 
they  remained  on  the  25th  of  September.     It  was  argued  that  the  posses- 
sion of  the  goods  was  changed  by  what  took  place  with  Alexander  on   the 
25th  of  September.     But  the  Lord  Chancellor   (Lord  Cottenham)  said  : 
1  It  is  clear  to  my   mind  that  Alexander  was  not  in   actual  possession  of 
the  goods,  and  what  he  did  at  that  time  could  not  change  the  possession. 
He  was  only  agent  of  the  vendors,    and  was   so  named  in  the  books  of 
Little  &  Co."     Lord  Brougham  said  :     "Alexander  was   not  in  custody  of 
the  goods  ;  he  was  not  authorized  to  deal  with  them  in  any  way."     Lord 
Campbell  said :  "Alexander  was  not  on  the  25th  of  September  in  custody 
of  the  sugar ;  he  was  the  mere  agent  of  the  owners ;  he  was  not  the  ware- 
housekeeper  of  the  owners,  and  the  goods  were  not  in  his  possession,  but 
in  the  custody  of  the  warehousekeeper,  who   alone  could  actually  change 
the  possession,  and  therefore  the  very  foundation  for  the  argument  as  to 
change  of  possession  fails." 

In  Bryans  v.  Nix  (l)  it  will  be  recollected  Parke,  B.,  referring  to  the 
boat  receipt  (No.  54),  said  it  had  nothing  to  operate  on.  None  of  the  goods 
were  on  board.  So  the  acknowledgment  of  Stephenson,  Nixon  &  Co.  bad 
nothing  to  operate  on  as  they  had  not  the  500  tons  in  their  possession. 
Therefore  the  delivery  order  acknowledged  by  Stephenson,  Nixon  &  Co. 
was  inoperative  to  pass  either  property  in,  or  constructive  possession  of, 
the  500  tons  to  the  plaintiffs,  and  in  this  view  the  defendants  had  not  per- 
formed their  contract  with  the  plaintiffs.  There  was  no  objection  in  point 
of  law  to  parties — say,  the  plaintiffs  and  defendants  here — making  an 

(1)  4  M.  &  W.  775. 
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agreement  if  they  so  thought  fib,  cm  the  footing  that  Stephenson,  Nixon  &        1884 
Co.  had  not  the  possession  of  the  goods,  but  expected  to  have  possession,  and     OCT.  16. 
that  when  they  obtained  possession  plaintiffs  were  then  to  obtain  from  them 
possession.    But  [53]  this  is  not  the  agreement  plaintiffs  and  defendants  ORIGINAL 
made.  The  agreement  stated  that  the  goods  were  then  in  godown,  ready  and      CIVIL 

held  by  defendants.     Again,  there  would  be  no  objection  in  point   of   law        

if  the  plaintiffs  and  defendants,  with  the  assent  of  Stephenson,    Nixon    &  • 

Co,  agreed  that  the  defendants'  contract  and  liability  should  be  assigned 
by  them  to  and  accepted  by  Stephenson,  Nixon  &  Co.,  thus  substituting  the 
latter  for  the  defendants.  But  this  was  not  done.  This  is  in  effect  what  I 
am  asked  (by  counsel)  to  believe  was  done  There  is  no  evidence  whatever 
of  such  agreement  in  fact.  But  I  am  asked  to  construe  the  delivery  order  and 
the  acceptance  of  it,  and  the  acts  of  the  plaintiffs  thereunder,  as  amount- 
ing to  such  an  agreement.  It  is  impossible  for  me  to  do  so.  The  proposal 
of  the  defendants  by  the  delivery  order  and  the  accompanying  letter  is 
merely  in  reference  to  the  delivery  by  Stephenson,  Nixon  &  Co.  of  the  goods, 
and  that  they  should  attend  to  plaintiffs'  order  as  to  shipping.  The  order 
and  letter  treat  Stephenson,  Nixon  &  Co.  as  then  being  defendants' 
agent  having  possession,  and  not  as  a  person  to -whom  the  contract  and 
liability  of  the  defendants  was  to  be  assigned  ;  not  a  word  is  said  referring 
to  an  assignment  of  defendants'  contract  and  liability  to  Stephenson, 
Nixon  &  Co.,  or  to  substituting  them  for  the  defendants  or  discharging 
them  from  liability,  and  no  such  proposal  was  assented  to  by  Stephenson, 
Nixon  &  Co.  There  was  no  reason  why  the  plaintiffs  should  be  asked 
to  depart  from  the  original  contract,  or  why  they  should  do  so :  they 
got  no  consideration  or  benefit  by  so  doing.  The  defendants  were  bound 
and  willing  to  fulfil  their  contract.  The  quality  of  the  goods  had  to 
be  verified  with  the  description  in  the  contract,  and  if  they  turned  out 
not  of  the  quality,  plaintiffs  might  reject  them  or  claim  reduction. 
Then  the  defendants  were  bound  to  pay  the  cost  f.  o.  b.,  thatia,  of  putting 
the  goods  on  board  (between  2,000  and  2,500  rupees  according  to  Nixon's 
evidence).  The  agreement  suggested  by  defendants  does  not  provide  for 
atiy  of  these  circumstances.  But  it  is  argued  that  Stephenson,  Nixon  & 
Co.  were,  by  their  contract  with  defendants,  bound  to  deliver  f.  o.  b.,  and 
they  would  have  to  pay  the  charge,  f.o.b.,  as  between  them  and  defendants. 
But  the  defendants  did  not  inform  the  plaintiffs  that  Stephenson,  Nixon  & 
Co.  were  so  bound  to  the  defendants.  Nothing  was  written  or  said  on  the 
subject  between  plaintiffs  and  defendants,  and  plain- [54] tiffs  were  not 
aware  that  Stephenson,  Nixon  &  Co.  sold  the  goods  to  the  defendants. 
One  would  expect  an  agreement  to  transfer  the  defendants'  contract  would 
have  referred  to  all  these  matters.  Then  it  is  said  that  all  goods  sold  on 
the  East  Coast  for  export  are  sold  f.  o.  b.,  and  that  plaintiffs,  who  traded 
in  that  market,  should  be  held  to  trade  subject  to  that  custom.  But 
the  evidence  does  not  exclude  the  making  of  a  contract,  even  on 
the  East  Coast,  except  f.  o.  b.  Moreover,  the  delivery  order  treats 
the  500  tons  in  terms  as  purchased  for  or  on  account  of  defendants,  i.e., 
for  them.  I  may  mention  here  that  Mr.  McLintock  and  other  witnesses 
were  asked,  on  reading  the  delivery  order,  to  say  who,  according  to  any 
mercantile  custom,  should  pay  the  charge  of  putting  on  board.  He  said 
that  if  Stephenson,  Nixon  &  Co.  were  treated  as  the  sellers  to  the 
defendants,  then  Stephenson,  Nixon  &  Co.  should  pay  the  charges ;  but 
if  Stephenson,  Nixon  &  Co.  are  not  treated  as  such  sellers  to  defendants, 
the  defendants  should  pay. 

Now  here  the  plaintiffs  knew  nothing  of  Stephenson,  Nixon  &  Co. 
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1884       having  been  defendants'  vendors,  and  therefore  that   fact  does  not  enter 
OCT.  16.     into   the  consideration  as  between    plaintiffs    and    defendants.     On   the 

question  of  who,  according  to  custom,  was  bound  to  pay  the  charges,  I  may 

ORIGINAL  mention  here  that  Mr.  Arbuthnot  and  other  witnesses  were  asked. — Was 

CIVIL,      there  a  custom  on  the  coast  and  in  Madras  to  deliver  possession   of  goods 

by  delivery  orders?     To  which  their  answer  was    Yes.     (I  think  it  is  a 

8  M.  38.      universal  usage  of  trade.)     But  no  witness  said  it  was  the  custom   to  do 

so  when  the  goods   were  not  in  possession  of  the  vendor.     No  reliable 

evidence  was  given  of  any  custom  such  as  alleged  in  the  fourth  paragraph 

of  the  plaint,  viz.,  that  when  a  delivery  order  is  given  and   accented,   the 

giver  is  discharged  from  all  liability,  and  the  person   on   whom  the  order 

is  given  is  substituted  for  the  giver  in  such  a  contract  as  this. 

It  is  argued  that  as  Stephenson.  Nixon  &  Co.  accepted  the  delivery 
order,  they  were  estopped  from  denying,  as  against  the  plaintiffs,  that 
they  had  the  possession  of  the  goods,  and  the  case  of  Knights  v.  Wiffen  (1) 
was  cited  on  this  point.  There  is  no  doubt  that  this  is  so  in  the  case 
of  a  holder  of  goods  or  other  persons  in  possession  of  them,  who  attorn  to 
a  third  party  under  a  [55]  delivery  order  from  the  owner  of  the  goods,  &nd 
Stephenson,  Nixon  &  Co.  may  be  treated  as  estopped  as  regards  the  plaint- 
iffs. From  this  it  is  argued  that  Stepbenson,  Nixon  &  Co.  were  discharged  as 
against  the  defendants,  who  could  not  maintain  an  action  for  non-delivery 
to  them.  I  am  unable  to  agree  to  this  latter  proposition,  recollecting  that  it 
was  the  wilfully  untrue  and  therefore  fraudulent  misrepresentation  of  Ste- 
phenson, Nixon  &  Co.  of  possession  by  them  to  the  defendants  that  induced 
the  defendants  to  make  the  incorrect  representation  to  the  plaintiffs 
that  Stephenson,  Nixon  &  Co.  had  such  possession.  But  even  if  the 
defendants  lost  their  remedy  against  Stephenson,  Nixon  &  Co.  by  reason 
of  the  estoppel  binding  them  as  regards  plaintiffs,  I  am  unable  to  see 
bow  the  plaintiffs  can  be  affected  by  such  circumstances.  The  defendants 
chose  to  trust  to  the  representations  of  Stephenson,  Nixon  &  Co.,  whether 
the  latter  were  their  agents  or  not ;  and  on  their  own  responsibility,  both 
in  the  delivery  order  and  in  the  letter  of  the  same  date  accompanying, 
represented  to  the  plaintiffs,  as  the  basis  of  the  delivery  order,  that 
Stephenson,  Nixon  &  Co.  had  then  possession  of  the  goods  in  godown. 
On  this  representation  the  plaintiffs  acted  ;  how  then  can  the  defendants 
set  up  an  incorrect  representation  of  their  own  (take  advantage  of  their 
own  wrong),  or  the  consequence  of  that  representation,  to  the  prejudice  of 
the  plaintiffs  ?  In  my  judgment  they  cannot ;  for  two  reasons  Che  delivery 
order  cannot  be  set  up  against  plaintiffs — first,  that  the  representation  was 
the  basis  of  the  contract  in  the  delivery  order,  though  made  under  a 
mistake  by  defendants,  Behn  v.  Burness  (2) ;  second,  there  was  a  mutual 
mistake,  and  the  contract  was  voidable  (Benjamin,  p.  323  ;  Contract  Act, 
s.  18). 

Again  it  is  said  that  after  the  acceptance  of  the  delivery  order  some 
time  in  June,  the  defendants  paid  Stephenson,  Nixon  &  Co.  Us.  1,000, 
the  balance  due  to  them  on  a  purchase  of  1,000  tons  of  jaggerv  including 
the  500  sold  to  plaintiffs,  and  also  advanced  to  Stephenson,  Nixon  &  Co. 
Rs.  25,000  on  other  accounts,  which  they  would  not  have  done  if  they 
were  informed  by  the  plaintiffs  that  Stephenson,  Nixon  &  Co.  had  not 
possession  of  the  500  tons  of  jaggery.  The  answer  appears  to  me  to  be  this, 
that  [56]  the  loss,  if  any,  sustained  by  the  defendants,  is  not  caused  by  the 
omission  by  plaintiffs  to  do  any  act  they  were  in  duty  bound  to  towards 
the  defendants.  Plaintiffs  relied  on  defendants'  delivery  order  and  letter; 

(1)  L.R.  5  Q.B.  660.  (1)  3  B.  &  S.  751. 
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plaintiffs  did  not'owe  any  duty  to  the  defendants  to  discover  whether  1884 
•the  representation  of  either  Stephenson,  Nixon  &  Co.  or  the  defend-  OCT.  16. 
ants  was  true  or  not.  Ic  was  the  duty  of  the  defendants  to  see  that 
their  own  representation  was  correct,  and  that  the  representation  of 
Stephenson,  Nixon  &  Go.  was  correct.  The  loss  to  the  defendants  is  the 
result  of  their  own  confidence  in  Stephenson,  Nixon  &  Co.  and  want  of  ~ 
care  of  their  own  interest.  The  plaintiffs,  who  also  placed  confidence  in 
StephensoQ,  Nixon  &  Co.  are  so  far  in  the  same  position,  and  I  do  not 
•see  why  defendants  should  be  excused  for  placing  confidence  in  Stephenson, 
Nixon  &  Co.  and  the  plaintiffs  not  so  excused.  Stephenson,  Nixon  &  Co. 
were  under  contract,  no  doubt,  with  plaintiffs  for  400  other  tons  of  jaggery 
to  be  delivered,  but  they  (Stephenson,  Nixon  &  Co.)  were  under  contract 
to  deliver  the  500  tons  for  plaintiffs,  and  500  tons  besides  to  defendants. 
Moreover,  the  defendants  had  other  large  contracts  with  Stephenson, 
Nixon  &  Co.  in  respect  of  which — so  great;  was  defendants'  confidence — 
they  paid  SDeohenson,  Nixon  &  Co.,  according  to  Mr.  TurnbuU's 
evidence,  Es.  25,000  in  June.  It  is  said  plaintiffs  did  not  enquire 
after  the  6th  of  May  whether  Stephenson,  Nixon  &  Co.  had  the 
jaggery  ready  ;  why  should  they  ?  Already  they  were  informed  so. 
But  plaintiffs  were  in  constant  conversation  witn  Stephenson,  Nixon 
.&  Co.  by  telegram  and  by  letter ;  see  ex.  L.  M.  Nos.  1  and  13,  if 
that  is  of  any  importance.  Ic  is  also  argued  that  the  loss  to  the 
defendants,  as  above  mentioned,  was  caused  by  the  neglect  of  the 
plaintiffs  to  supply  a  ship  by  the  31st  of  May  to  take  the  500  tons  on. 
board.  The  argument  is  that  if  the  ship  arrived  in  due  time,  then  it 
would  have  been  discovered  that  Stephenson,  Nixon  &  Co.  had  nob  the 
goods  to  deliver,  aud  defendants  could  then  have  compelled  Stephenson, 
Nixon  &  Co.  to  deliver,  and  would  not  have  paid  them  the  large  sum  which 
they  did.  Tnis  argument  as  regards  compelling  delivery  is  inconsistent 
with  the  prior  one  for  defendants,  in  which  it  is  maintained  that  the 
defendants  were  discharged  from  liability,  and  Stephenson,  Nixon  &  Co. 
substituted  by  virtue  of  the  delivery  order  and  of  its  acceptance ;  and 
as  regards  the  payment  of  the  sums  of  Es.  7,000  and  Es.  25,000,  such 
[57]  loans  cannot  be  in  any  way  held  to  be  connected  with  defendants 
not  supplying  the  ship  by  the  31st  of  May,  however  remotely  ;  but  even 
if  remotely,  such  loss  should  be  held  to  be  too  remote,  and  I  need  not 
notice  this  part  of  the  alleged  loss  further.  Assuming,  for  argument, 
for  the  present  that  the  plaintiffs  were  bound  to  have  had  the  ship  ready  by 
the  31st  of  May,  and  that  plaintiffs  are  open  to  the  allegation  of  laches  ia 
that  respect,  it  is  necessary  to  see  whether  Stephenson,  Nixon  &  Co.  were, 
after  the  31st  of  May,  ia  a  position  to  supply  500  tons  of  jaggery,  recollect- 
ing their  obligation  to  deliver  other  jaggery,  viz.,  400  tons  to  the  plaintiffs 
and  500  tons  to  the  defendants,  in  all  1,400  tons.  Upon  the  evidence  it 
appears  that  Stephenson,  Nixon  &  Co.  had  contracted  with  Phillips  for 
the  purchase  of  600  tons  (paying  10  per  cent,  on  account),  to  be  delivered 
in  the  end  of  June.  Phillips  had  not  possession  of  the  jaggery  if  he  had 
bought  it  from  Gopalan,  who  again,  as  unpaid  vendor,  had  mortgaged  it 
to  Messrs.  Binny  &  Co.  and  Innes  &  Co.  Gopalan  says  he  could  have  got 
that  or  other  jaggery  and  given  possession  to  Phillips  or  to  Stephenson, 
Nixon  &  Co.  on  payment.  The  amount  does  not  appear  clearly,  but  it 
was  at  all  events  Es.  30,000  to  40,000.  Further,  Stephenson,  Nixon  &  Co, 
had  contracted  to  buy  700  tons  from  Eamakrishnaya  for  delivery  in  the 
-end  of  June,  and  he  had  only  possession  of  300  tons  ready  by  the 
•middle  of  June,  and  this  was  not  paid  for  and  would  amount  to  about 
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1884  Ks.  20,000.  Further,  Stephenson,  Nixon  &  Co.  bad  contracted  to  pur- 
OCT.  16.  chase  200  tons  from  Gill,  Deane  &  Co.,  for  delivery  at  the  end  of  June, 
which  probably  might  have  been  got  on  payment  of  Bs.  15,000  or  so. 
ORIGINAL  The  probability  is  that  if  Stephenson,  Nixon  &  Co.  were  pressed  to 
CrviL.  deliver  the  500  tons  sold  to  plaintiffs  by  defendants,  they  would  have  been 
also  pressed  to  deliver  the  400  tons  to  plaintiffs  and  500  to  the  defendants. 
Mt  M'  If  so,  Stephenson,  Nixon  &  Co.  could  not,  I  am  inclined  to  believe  from  the 
evidence,  have  supplied  1,400  tons,  and  paid  therefore  a  sum  of  probably 
Rs.  60,000  to  70,000  to  obtain  the  goods,  in  their  circumstances.  No  doubt, 
they  had  large  credit  in  June  with  the  Madras  Bank,  and  drew  in  January 
Rs.  60,000  or  70,000  within  a  few  days,  but  on  the  14th  of  June  their  credit 
was  temporarily  stopped  by  the  Madras  Bank  until  Ramakrishnaya  guaran- 
teed a  large  debt  for  them.  Their  account  with  the  Chartered  Mercantile 
Bank,  it  appears  in  the  proceedings  in  insol-[58]vency  filed  in  this  matter, 
was  then  overdrawn.  Though  these  receipts  were  large,  their  payments 
were  up  to  the  same  amount;  their  debts  remain.'  The  conclusion  I  arrive 
at  is,  that  if  Stephenson,  Nixon  &  Co.  had  been  pressed  at  any  time  after 
the  18th  of  May  to  deliver  the  500  tons  sold  to  plaintiffs — taking  into 
consideration  the  necessary  consequence  that  plaintiffs  and  defendants 
would  also  press  for  their  other  goods — Stephenson,  Nixon  &  Go.  could 
not  deliver  the  500  tons  or  pay  the  market  value,  but  would  have  sub- 
mitted to  insolvency.  When  Stephenson,  Nixon  &  Co.  failed,  only  800 
tons  of  jaggery  could  be  found  ready  to  be  delivered  to  Stephenson,  Nixon 
&  Co.  in  the  fulfilment  of  contracts  made  with  them,  and  except  10  per  cent, 
paid  to  Phillips,  the  whole  800  were  unpaid  for  and  in  the  hands  of  the 
sellers  to  Stepbenson,  Nixon  &  Co.,  who  never  had  possession,  actual  or 
constructive,  of  any  part  of  it. 

On  the  seventh  issue,  the  question  was  raised  by  the  defendants  at 
the  hearing,  whether  the  plaintiffs  were  entitled  to  maintain  this  suit  while 
their  own  side  of  the  contract  was  not  performed,  inasmuch  as  they  did 
not  supply  a  ship  by  the  31st  of  May.  The  defendants'  counsel  contends 
that  it  was  a  condition  precedent  or  concurrent  to  the  delivery  of  jaggery 
f.o.b.  in  the  contract  between  the  defendants  and  plaintiffs  that  the  latter 
should  have  a  ship  ready  to  receive  the  jaggery  on  the  31st  of  May.  Bowes 
v.  Shand  (1)  was  cited.  The  facts  of  that  case  were  quite  different  from 
those  of  this  case.  The  point  decided  then  was  not  decided  for  the  first 
time,  but  the  question  was  the  application  of  well-known  principles  to  the 
facts.  These  principles  are  that  the  construction  of  a  contract,  unless 
affected  by  a  custom  of  trade,  is  for  the  Court,  and  that  the  words  must 
be  construed  according  to  their  plain  ordinary  sense. 

There  the  agreement  was  to  ship  rice  at  Madras  in  March  or 
April.  Some  of  the  goods  were  shipped  before  March,  and  it  was  held 
that  the  contract  meant  the  whole  of  the  goods  were  to  be  shipped  in 
March  and  April,  and  therefore  the  purchaser  was  not  bound  to  accept 
delivery.  Renter  v.  Sala  (2)  was  also  cited.  In  that  case,  the  con- 
tract for  October  and  November  for  pepper  bound  the  plaintiffs  to 
declare  within  sixty  days  from  bill  of  lading  the  [59]  name  of  the  ship 
and  marks.  Five  tons  were  shipped  in  December,  therefore  not  accord- 
ing to  contract.  It  was  held  that  time  was  of  the  essence  of  the 
contract,  and  defendants  might  repudiate  it.  The  universal  rule  in  con- 
sidering contracts,  if  in  writing,  is  according  to  the  language  used, 
and  the  intention  of  the  parties  as  expressed  by  them.  Where  the- 

(1)  L.  R.  2  App.  Ca.  455.  (2)  L.E.  4  C.P.D.  239. 
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whole  of  a  contract  is  not  in  writing,  then  the  intention  and  agreement  1884 
of  the  parties  is  to  be  made  out  partly  by^the  writing  and  partly  by  evi-  OCT.  16. 
dence,  so  far  as  evidence  is  not  in  conflict  with  the  writing.  See  what 
the  contracts  were.  Defendants  sold  and  plaintiffs  bought  500  tons 
jaggery,  fair  average  of  the  season,  f.o.b.  at  Cocanada  ;  delivery,  say  May  ;  CIVIL. 
terms,  full  advances,  exchange  f .  That  is  all  the  writing.  It  is  agreed  R  juTTo 
that  the  defendants  were  to  supply  the  ship. 

If  the  delivery  was  by  the  terms  of  the  contract  to  be  made  on  board 
a  ship  before  the  end  of  the  31st  of  May,  then,  as  the  plaintiffs  were  to 
provide  a  ship,  the  presence  of  the  ship  at  Cocanada  before  the  end  of  the 
31st  day  of  May,  would  be  a  condition  precedent  to  the  shipping  on  the 
31st  of  May  ;  otherwise  the  defendants  could  not  deliver  and  the  plaintiffs 
would  have  broken  their  contract.  This  would  appear  to  come  within  s.  54 
of  the  Contract  Act  and  the  second  rule  stated  in  the  notes  to  Pordage  v. 
Cole  (l),  and  which  are  also  referred  to  in  2  Smith's  L.  C.  in  the  notes  to 
Cutter  v.  Pcnvell,  p.  12.  But  rule  3  provides  that  when  the  promise  goes 
only  to  pare  of  the  consideration,  and  a  breach  thereof  may  be  paid  for  as 
damages,  ic  is  an  independent  covenant  or  promise.  See  Franklin  v. 
Miller  (2),  Boone  v.  Eyre  (3),  referred  to  in  Franklin  v.  Miller.  Lord 
Mansfield  says :  "  The  distinction  is  very  clear,  when  mutual  promises 
go  to  the  whole  consideration  on  both  sides.  They  are  mutual  conditions 
one  precedent  to  the  other.  If  they  only  go  to  part  of  the  consideration 
when  the  breach  may  be  paid  for  in  damages,  the  defendant  has  his  re- 
medy on  the  covenant  or  promise,  and  shall  not  plead  it  was  a  condition 
precedent."  (See  this  principle  fully  discussed  in  Behn  v.  Burnest  r4), 
Benjamin  on  Sales,  Bk.  IV,  Part  I.) 

Now  here  the  promise  of  the  plaintiffs  to  have  the  ship  ready 
to  take  the  goods  by  the  31st  of  January,  did  not  go  to  the  whole  [60j 
consideration,  for  the  rest  of  the  consideration  was  the  payment  of  the 
price  in  advance.  Therefore  the  promise  in  the  case  was  an  independent 
contract,  and  the  plaintiff  may  maintain  his  suit  against  the  defendants 
for  their  breach  of  contract,  and  the  defendants  may  have  a  remedy  by 
action  against  the  plaintiff  for  that  breach  of  the  contract.  But  if 
plaintiffs'  contract  came  within  s.  55  of  the  Contract  Act  and  is  a  contract 
to  supply  a  ship  by  the  31st  May,  still,  on  looking  to  the  whole 
contract,  I  do  not  think  that  time,  as  regards  the  supply  of  the  ship, 
was  of  the  essence  of  the  contract  (for  reason  see  afterwards  in  referring 
to  the  evidence  of  witnesses)  ;  therefore  the  contract  was  not  voidable. 
But  there  is  another  well  known  rule  of  law,  that  where  the  performance 
of  the  promise  of  one  party  is  a  condition  precedent,  to  the  promise  of 
another,  if  the  latter  has  received  substantial  portion  of  the  consideration, 
or  part  performance  of  the  promise,  he  cannot  set  up  the  condition 
precedent  as  a  defence  (Benjamin,  Bk.  IV,  Part  I;  Chitty.  671-2;  and 
Behn  v.  Bumess,  supra).  Here  defendants  received  the  full  purchase 
money,  therefore,  the  objection  that  this  suit  cannot  be  sustained  when 
the  promise  of  the  plaintiffs  to  supply  a  ship  at  a  particular  time  has  not 
been  performed,  is  not  good.  I  do  not  find  that  this  point  is  ex- 
pressly included  in  the  Contract  Act,  but  it  is  not,  I  think,  exclud- 
ed. Section  51  of  the  Contract  Act  applies  to  this  case,  as  the  defend- 
ants were  not  ready  to  perform  the  promise  to  deliver  on  31st  of  May, 
assuming  the  purchases  were  to  be  performed  simultaneously.  Indepen- 
dent of  the  above  views,  there  ;8  distinct  evidence  of  merchants  that  in 

(1)  1  Wm.  Baund.  548.       (2)  1  H.  B    473.        (3;  1  H.  Bl.  273  n.        (4)  3  B.  &  S.  751. 
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1884       respect  of  such  a  contract  as  in  this  case,  time  for  supplying  the  ship  is 
OCT.  16.     not,  according  to  mercantile  custom,  of   the  essence   of   the  contract,  as 

the  seller  has   been  paid  in  full,  and,   after  the  expiration  of  the  time 

ORIGINAL  limited  for  performance  of  the  contract,  the  goods,  if  ready,  will  remain  at 
CIVIL,  the  risk  of  the  vendee,  who  has  the  option  either  to  take  delivery  on  shore, 
receiving  refund  of  the  ordinary  charges  to  put  f.o.b.,  or  he  may  require 
the  goods  to  be  put  on  board,  he  paying  all  warehouse  rent  and  all 
charges  caused  by  his  being  late  with  the  ship.  But  the  goods  should  be 
ready  at  the  time  limited.  Mr.  Turnbull,  one  of  the  defendants,  said  that 
the  absence  of  the  ship  for  some  reasonable  time  after  the  limited  time 
would  not  cause  any  difficulty  according  to  his  experience,  bnh  the  goods 
should  be  ready  for  delivery  at  the  time.  The  result  is  [61]  that  tha 
time  for  the  supply  by  the  plaintiffs  of  the  ship  is  estimated  to  be  a 
reasonable  time  after  the  limited  time.  Instances  were  given  by  one 
witness  where  the  ship  did  not  arrive  until  after  six  weeks,  and  that 
such  delay  was  not  unreasonable.  The  substance  of  the  reason  is  sound, 
viz.,  it  is  immaterial  to  the  seller,  as  his  goods  were  ready  in  time  and  he 
has  been  paid  ;  he  runs  no  risk,  as  the  risk  is  on  the  vendee  after  the 
limited  time.  In  this  case,  therefore,  when  the  ship  arrived  on  the  17th 
or  18th  of  June,  I  hold  that  the  plaintiffs  supplied  within  reasonable 
time,  and  that  the  objection  to  the  plaintiff's  suit  on  the  ground  of  delay 
is  not  good. 

As  to  damages,  the  ordinary  rule  where  a  vendor  has  failed  to  supply 
goods  and  the  vendee  has  not  paid  beforehand,  is  to  give  the  vendor  the 
difference  between  his  contract  price  and  the  market  price  on  the  day  of 
breach,  as  he  is  supposed  to  have  his  money  to  be  able  to  purchase  in  the 
market.  But  when  a  vendee  has  paid  in  advance,  as  his  money  is  already 
paid,  he  is  entitled  to  a  reasonable  time  after  the  breach  to  prepare  to 
purchase  other  goods. 

I  do  not  see  that  plaintiffs  should  be  allowed  commission  to  their 
agents,  Messrs.  Simpson  &  Co.,  as  against  the  defendants  as  part  of  the 
damages.  It  was  contended  by  counsel  for  the  defendants  that,  by  their 
letter  of  the  29th  of  June,  they  had  rescinded  the  contracb.  If  they  were 
entitled  to  do  so,  they  should  abide  the  consequences,  which  under  Section 
64  of  the  Contract  Act  would  be  to  repay  to  the  plaintiffs  the  amount  of 
the  advance.  This  is  the  lowest  right  the  plaintiffs  could  claim,  but,  as  I 
have  above  stated,  the  defendants  are  not  entitled  to  avoid  the  contract. 

Being  of  opinion  that  the  contract  of  the  parties  did  not  make  time, 
the  essence  of  the  contract  for  the  plaintiffs  to  supply  the  ship  (and  the 
evidence  as  to  custom  supporting  this  view),  I  do  not  see  that  any  loss 
was  caused  to  defendants  bv  the  absence  of  the  ship  from  the  31st  of  May. 
The  damages  that  defendants  may  have  to  pay  in  this  action  are  not  loss 
by  reason  of  the  delay  of  plaintiffs  in  providing  the  ship,  and  no  other  loss. 
is  suggested.  Upon  the  whole,  I  think  : 

1.  No  property  in  the  goods  ever  passed,  as  no  goods  were  appro- 

priated to  the  contract. 

2.  The  delivery  order  was  inoperative  as  Stephenson,  Nixon  and  Co. 

hp.d  not  possession  of  the  goods  ;  plaintiffs  never  received  either 
actual  or  constructive  possession  of  them. 

[62]  3.  The  defendants  were  not  ready  to  deliver  the  500  tons  of 
jaggery  on  the  31st  of  May  or  any  time  after  that,  and  defend- 
ants refused  by  their  letter  of  29th  June  to  do  so. 
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4.  There   was  no   discharge   by  the   plaintiffs  of  the  defendants'        1884 

liability  to  perform  the  contract,  nor  were  Stephenson,  Nixon     OCT.  16. 
and  Co.,  substituted  in  the  contract  for  the  defendants. 

5.  The  plaintiffs  are  not  prevented  from  bringing  this  action  by  ORIGINAL 

reason  that    they    did    not   supply  the   ship   by  the   31st  of      CIVIL. 
May. 

6.  Plaintiffs  paid    Es.  43,684-10-10   contract   price  given   to  the     8  M' 38- 

defendants,  and  they  are  entitled  to  the  price  of  the  market  on 
500  tons  within  a  reasonable  time  after  the  29th  of  June,  that 
is,  the  price  on  the  1st  of  July,  which  it  may  be  assumed  was 
the  same  as  it  was  on  the  22nd  of  June,  Es.  19-8  per  candy, 
and  local  exchange. 

Decree  for  Es.  44,023-0-8  and  costs,  and  interest  on  debt  and  costs 
at  6  per  cent. 

Solicitor  for  plaintiffs  :  Wilson. 

Solicitors  for  defendants  :  Barclay  &  Morgan. 


8  M.  62. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


KANDU  (Plaintiff),  Appellant,  v.  KONDA  AND  OTHERS  (Defendants), 
Respondents*      [14th  October,  1884.] 

•Civil  Procedure  Code,  Section  57 — Suit  filed  in  turong  Court — Return  of  plaint. 

In  a  suit  filed  in  a  District  Munsif'a  Court  to  recover  certain  land,  the  defendants 
alleged  that  the  value  of  the  land  was  understated  by  the  plaintiffs  and  exceeded 
by  far  the  pecuniary  limit  of  the  Court's  jurisdiction. 

Upon  enquiry  the  Munsif  found  this  allegation  to  be  true  and  directed  the 
plaint  to  be  returned  to  the  plaintiff  for  presentation  iu  a  superior  Court. 

[63]  The  plaiut  havmg  been  presented  in  the  Subordinate  Court,  the  Subor- 
dinate Judge,  on  the  authority  of  Jagjivan  Javerdhas  S&th  v.  Magdum  Ali 
(I.L.B.,  7  Bom.  487)  dismissed  the  suit. 

Held,  that  the  procedure  adopted  by  the  Munsif  was  correct. 

THIS  was  an  appeal  from  the  decree  of  E.  K.  Krishnan,  Subordinate 
Judge  at  Calicut,  dismissing  a  suic  brought  by  Kandu  Panikar,  Karnavan 
of  the  Maunathur  tarwad,  against  Konda  Pauiker  and  two  other  members 
of  the  tarwad. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.) 

Sankaran  Nayar,  for  appellant. 

Sankara  Menon,  for  respondents. 

JUDGMENT. 

The  plaintiff  claimed  a  declaration  of  his  right,  as  karnavan  of  a 
tarwad,  to  the  exclusive  management  of  its  properties,  and  for  an  injunction 
restraining  the  defendants,  who.  he  alleged,  were  anandravans,  from 
interfering  with  the  management,  and  for  an  order  directing  the  delivery 
to  him  of  certain  property  appertaining  to  the  tarwad  which  he  alleges  is 
in  their  possession.  The  plaintiff  valued  the  suit  at  Bs.  1,746-15-5  and  filed 

*  Appeal  33  of  1884. 
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his  plaint  in  the  Munsif's    Court.     Exception  was  taken  to  the  jurisdic- 
tion on  the  ground  that  the  value  was  under-estimated. 

A  commissioner  was  appointed  to  make  a  valuation  of  the  property 
in  the  possession  of  the  anandravans  ;  he  reported  that  the  value  was 
Rs.  6,400. 

The  Munsif  accepted  the  commissioner's  valuation,  and,  holding  that 
the  value  of  the  subject-matter  was  in  excess  of  the  pecuniary  limits  of 
his  jurisdiction,  returned  the  plaint  for  presentation  in  a  superior  Court. 
The  Subordinate  Judge,  considering  that  the  deficiency  in  valuation  was  so 
great  as  to  disclose  fraud  on  the  part  of  the  plaintiff,  and  that  the  in- 
sufficiency of  the  value  asserted  had  only  been  detected  after  investigation, 
held  that  the  Munsif  should  have  dismissed  the  suit,  and  in  support  of 
his  ruling  he  referred  to  Jagjivan  Javerdhas  Seth  v.  Maqdum  Ali  (1).  That 
decision  has  subsequently  been  overruled  by  a  Bench  of  three  Judges  at 
the  same  Court — Prabhakarbhat  v.  Vishwambhar  Pandit  (2),  who  have 
decided  the  point  in  accordance  with  the  decision  in  this  [64]  Court — 
Jivaraju  v.  Purushotam  (3).  The  decree  of  the  Subordinate  Judge  is  set- 
aside,  and  he  is  directed  to  try  the  suit  on  the  merits. 

The  costs  will  abide  and  follow  the  result. 

NOTE. — See  In  re  Bdi  Amrit,  I.L.E.  8  Bom.  380. 


8H.  64  =  9  Ind.  Jar.  71. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Brandt. 


HANUMAYYA  (Plaintiff),  Appellant  v.  N.  A.  ROUPELL,  PRESIDENT 

OF  MUNICIPAL  COMMISSION,  ANANTAPDR  (Defendant),  Respondent* 

[15th  and  21sfc  October,  1884.] 

Towns  Improvement  Act,  J871,  Sections  138,   139— Street— Encroachment—  Possession — 
Private  property — OQUS  probandi. 

H  owned  a  house  in  the  towa  of  A,  to  which  the  Towns'  Improvement  Act,. 
1871,  was  extended  in  1879. 

In  1832,  the  Municipal  Commissioners,  professing  to  act  under  Sections  139  of 
the  said  Act,  removed  a  pia,l  which  projected  beyond  the  main  walls  of  H's  house 
and  abuttel  oa  a  lane  which  was  used  by  the  public. 

H  proved  that  the  pial  had  existed  for  fifty  years  : 

Held,  that  the  action  of  the  Municipal  Commissioners  was  illegal. 
[R.,  11  P.R.  1904 =fi6  P.L.R.  1904.] 

THIS  was  an  appeal  against  the  decree  of  V.  Gopal  Rau,  Subordinate 
Judge  of  Bellary,  confirming  the  decree  of  T.  Ramachandra  Rau,  District- 
Munsif  of  Gooty,  in  Suit  121  of  1883. 

The  facts  and  arguments  in  this  case  are  set  out  in  the  judgments  of 
the  Court  (HUTCHINS  and  BRANDT,  JJ.) 

Hon.  Rama  Rau,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 


(1)  7  B.  487. 


*  Second  appeal  538  of  1884. 
(2)  8  B.  313. 


(3)  M.  171. 
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JUDGMENT. 

HUTCHINS,  J. — The  plaintiff  owned  a  house  in  a  small  lane  in  the 
town  of  Anantapur  to  which  the  Towns'  Improvement  Act,  1871,  was 
extended  in  1879.  In  front  of  this  house  were  three  pials  and  under  one 
of  them  a  cess-pool.  The  Municipal  Commissioners  resolved  that  these 
pials  were  "  an  obstruction  or  encroachment  in  a  public  street  "  within 
the  meaning  of  Section  139,  and,  after  giving  the  notice  required  by  that 
Section,  they  caused  the  pials  to  be  removed  and  the  cess-pool  filled  up  on 
the  25th  October,  1882. 

[65]  The  plaintiff  at  once  gave  notice  of  suit  to  the  defendant,  the 
President  of  the  Municipality,  and  in  March,  1883,  he  filed  this  suit  to 
recover  tbe  ground  occupied  by  his  pials  and  cess-pool  with  Ks.  35 
damages. 

The  encroachment,  assuming  it  to  be  one,  was  in  existence  before 
the  Act  was  extended  to  Anantapur,  and  under  Section  139  tbe  plaintiff 
was  entitled  to  reasonable  compensation.  It  was  not,  however,  till  the 
end  of  May,  1883,  that  this  compensation  was  fixed  and  Es.  15  tendered 
to  the  plaintiff. 

The  District  Munsif  found  that  the  pials  had  been  in  existence  for 
at  least  forty  or  fifty  years,  but  that  the  ground  below  them  was  not 
proved  to  be  private  property,  and  that  the  contrary  ought  to  be  inferred 
from  their  projecting  into  the  lane.  It  does  not  appear  whether  he  meant 
that  they  merely  projected  beyond  the  main  wall  of  the  plaintiff's  house  or 
beyond  other  adjacent  houses.  It  is,  however,  stated  that  there  are  no 
pials  projecting  from  the  other  houses  in  the  lane,  but  that,  nevertheless, 
the  width  of  the  lane  was  greater  opposite  the  plaintiff's  pials  than  in 
some  other  places.  Finally,  the  Munsif  held  that  Section  139  covered  the 
action  of  the  Municipality,  and  that  the  Es.  15  was  reasonable  compen- 
sation, though  it  might  cost  Es.  20  or  21  to  replace  the  pials ;  and  he 
gave  plaintiff  a  decree  for  Es.  15  only,  but  directed  the  defendant  to  pay 
his  costs  on  account  of  the  delay  made  in  settling  the  amount  of  compen- 
sation 

On  appeal  by  the  plaintiff, the  Subordinate  Judge  held  that  the  burden 
of  proof  had  been  wrongly  thrown  on  the  plaintiff,  that  it  was  not  incum- 
bent on  him  to  prove  how  the  land  was  acquired  by  his  ancestors  ;  that, 
in  the  absence  of  any  evidence  that  the  ground  belonged  to  the  public,  and 
in  view  of  the  plaintiff's  long  enjoyment,  it  was  "  beyond  all  doubt  the 
private  property  of  the  plaintiff."  He,  nevertheless,  held  that  the  Munici- 
pality were  empowered  by  Section  139  to  remove  the  pials  as  obstructions 
to  the  public,  and  he  dismissed  tbe  appeal  with  costs,  disallowing  also  tbe 
defendant's  objections  as  to  damages  and  costs. 

The  plaintiff  has  now  appealed  to  this  Court,  and  it  is  conceded  by 
the  respondent  that,  if  the  Subordinate  Judge  was  right  in  finding  that  the 
ground  was  the  private  property  of  the  appellant,  he  was  wrong  in  hold- 
ing Section  139  applicable.  That  section  and  the  one  preceding  it  deal  with 
obstructions  or  encroachments  in  a  [66]  public  street;  the  wall  must  be 
built,  or  the  fence  erected,  or  the  other  obstruction  or  encroachment  made 
to  exist,  in  the  street.  The  interpretation  clause  defines  "  a  street  "  and 
the  definition  makes  it  to  comprise  (l)  a  roadway  over  which  the  public 
have  a  right  of  way,  together  with  (2)  such  land  (not  being  private  pro- 
perty), whether  covered  or  not  by  a  pavement,  pial  or  other  structure,  as 
may  be  between  the  roadway  and  the  main  wall  of  any  house  adjacent 
thereto.  The  very  terms  of  the  definition  exclude  ground  which  is  private 
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property.  If,  therefore,  the  Subordinate  Judge  was  right  in  finding  that 
the  soil  under  the  pials  was  vested  in  the  plaintiff  as  private  property,, 
there  was  no  obstruction  erected  in  the  street,  and  Section  139  did  not 
empower  the  Commissioners  to  interfere.  Their  proper  course,  if  they 
wished  to  widen  or  straighten  up  the  lane  at  that  particular  spot,  was 
that  indicated  by  Sections  18  and  19  of  the  Ace — to  take  up  the  ground 
under  the  Land  Acquisition  Act, 

The  respondent,  however,  seeks  to  support  the  Subordinate  Judge's 
decree  by  showing  that  he  was  wrong  in  holding  the  ground  GO  have  been 
the  appellant's  private  property.  The  argument  is  that  under  the  defini- 
tion, "  a  street"  must  be  presumed  to  comprise  all  the  ground  between  the 
main  walls  of  the  houses  abutting  on  the  roadway,  and  that  these  pials, 
projecting  beyond  the  main  wall  of  the  appellant's  house,  must  be  pre- 
sumed to  be  part  of  the  street  unless  they  are  proved  to  have  been  built  on 
private  land.  In  other  words,  it  is  contended  that  the  onus  of  giving 
complete  proof  must  always  lie  on  the  person  claiming  to  retain  such 
projections. 

It  seems  to  me  that  this  proposition  cannot  be  supported.  The  rights  of 
the  Commissioners  over  the  streets  of  the  town  are  given  them  by  Section  13 
of  the  Act,  which  says  that "  ail  public  streets  (not  being  private  property) 

existing    at  the  time  this  Act  comes  into  operation shall  vest  in  and 

belong  to  the  Commissioners  and  their  successors."  It  lies  on  the  Com- 
missioners, who  have  assumed  the  right  to  interfere  with  pials  which  were 
prima  facie  in  the  plaintiff's  possession  as  his  private  property,  to 
justify  their  action  by  showing  that  they  were  not  really  private 
property.  If  they  had  proved  that  the  lane  in  question  was  used 
as  a  lane  before  the  pials  were  built,  it  is  possible  that  this  might 
have  been  sufficient  to  shift  the  burden  of  proof  on  to  the  appellant, 
and  the  question  would  then  have  arisen,  since  appellant  admits  he 
[67]  cannot  prove  a  title  otherwise,  whether  he  had  made  out  a  title  by 
prescription.  But  the  Commissioners  have  not  established  anything  be- 
yond the  bare  fact  thai;  the  public  use  the  lane.  The  appellant's  house 
may  have  been  the  first  built  in  that  locality,  and  the  lane  may  have  been 
formed  by  others  building  opposite  it.  In  my  judgment  it  was  not  incum- 
bent on  the-  appellant  to  make  out  more  than  a  prima  facie  case,  and  I  am 
of  opinion  that  he  has  done  so.  He  has  proved  that  the  pials  were  in 
existence  beyond  living  memory,  for  forty  or  fifty  years  at  least,  and  I  agree 
with  the  Subordinate  Judge  that  this  is  quite  enough,  in  the  absence  of 
any  kind  of  evidence  on  the  other  side.  The  District  Munsif  inferred  that 
the  appellant  had  encroached  on  the  lane  because  the  pials  were  projec- 
tions, but  I  have  already  mentioned  that  there  are  no  other  pials  in  the 
lane,  and  that,  nevertheless,  it  was  narrower  in  some  other  parts  than 
opposite  the  appellant's  house.  In  my  judgment,  therefore,  there  is  no 
foundation  for  any  such  inference. 

The  decrees  of  the  lower  Courts  must  be  reversed  with  costs  through- 
out. It  is  probable,  however,  that  the  Commissioners  may  elect  to 
take  action  under  Sections  18  and  19,  and  it  will  be  convenient  that  time 
should  be  reserved  for  this  purpose  before  the  land  is  restored  or  steps 
taken  to  rebuild  the  pials.  The  decree  will  be  that,  after  the  expiration  of 
six  months  from  this  date,  the  defendant  do  restore  to  the  plaintiff  the 
land  sued  for  and  pay  him  Us.  21  as  damages,  unless  the  acquisition  of 
the  land  by  the  Municipality  and  the  payment  of  compensation  to  the 
plaintiff  shall  have  been  otherwise  arranged,  and  that  in  any  case  the 
defendant  do  pay  to  the  plaintiff  his  costs  throughout. 
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BRANDT,  J. — Municipal  Commissioners  are  empowered  under  Section       1884 
138  of  Madras  Act  III  of  1871  to  remove  "  any   obstruction  or  encroach-     OCT.  21. 
rnent  in  any  public  street "  within  municipal  limits,  without  payment  of 
compensation  in  the  case    of  obstructions  or  encroachments   made    or     APPEL- 
created  after  the  Act  has  come   into  operation  in   any  town  ;  and  under       LATE 
Section  139  to  remove  such  obstructions  or  encroachments  erected  before      CIVIL. 
the  introduction  of  the  Act,  upon  payment  of  reasonable  compensation. 

There  is  a  concurrent  finding  by  both  the   lower  Gourds,    and   indeed    &  "•  6*  = 
it  does  not  seem  to  have  been  denied  by  the  respondent,   that  the   ground  9  *nd-  ^u 
on  which  the  pials,   removed   under  the  respondent's  orders,   stood,   and          71- 
the  pials  thereon,  had  been  in  existence  and  in    [68]    the   possession  and 
enjoyment  of  the  appellant  for  at  least  forty  or  fifty  years  before  they  were 
so  removed. 

The  District  Munsif  decided  the  case  against  the  appellant  en  the 
ground  it  was  not  proved  by  him  that  the  ground  on  which  the  pials  stood 
was  his  private  property,  and  that  as  these  structures  "  projected  "  into 
the  lane  (some  four  feet  in  width  or  less  in  the  widest  part)  along  which 
it  was  not  denied  that  there  was  a  public  right  of  way  for  foot  passengers 
and  cattle,  it  must  be  inferred  or  presumed  that  the  appellant  had 
encroached  upon  the  lane. 

The  Subordinate  Judge  held,  on  the  contrary,  that  proved  or  admitted 
long  possession  and  enjoyment  by  the  apoellant  threw  upon  the  respondent 
the  burden  of  proving  that  the  space  occupied  by  the  pials  was  not  the 
"private  property  "  of  the  appellant,  and  .that  the  respondent  failed  to  prove 
this,  but  that  the  action  of  the  President  and  Commissioners  was  justified, 
«s  the  existence  of  tha  pials  was  beyond  question  "  an  obsfirucnion  to  the 
public." 

Against  this  decision  appeal  is  preferred,  and  it  is  conceded  on  behalf 
of  the  respondent  thab,  if  the  Subordinate  Judge  was  right  in  law  in 
holding  that  long  possession  and  enjoyment  throws  upon  the  respondent 
the  burden  of  proving  that  the  space  occupied  by  the  pials  was  not  private 
property,  then  the  action  of  the  President  and  Commissioners  cannot  he 
supported;  but  it  was  contended  tha^,  having  regard  to  the  definition  of 
"street  "  in  Section  2  of  the  Act,  the  burden  of  proving  that  any  land  or 
space  outside  the  main  wall  of  any  building  fronting  a  street  and  interven- 
ing between  the  roal  way  proper  and  suoh  main  wall  is  private  prooertv, 
rests  upon  the  owner  or  occupant  of  such  house  or  other  parson  claiming 
the  same. 

The  word  "street  "  is,  for  the  purposes  of  the  Act,  thus  defined  in 
Madras  Act  III  of  1871:— 

"  The  word  'street'  shall  mean  any  road,  street alley   or  passage, 

whether  a  thoroughfare  or  not,  over  which  the  public  have  a  right  of  way, 
together  with  such  Ian  1  (not  b^ing  private  prooerty),  whether  covered  or 
not  by  any  pavement,  pial,  verandah  or  other  erection  or  structure,  as  may 
be  between  the  roadway  and  the  main  wall  of  any  house  or  house.3  adjacent 
thereto  " 

With  raferonce  to  the  abstract  proposition  on  which  the  ingenious 
argument  for  the  respondent  is  based,  it  appears  to  me  sufficient  to  [69]  say 
that  the  Act  must  be  reasonably  construed,  and  that  this  it  cannot  be  un- 
less regard  be  had  to  the  following  considerations.  It  cannot  be  doubted, 
I  think,  that  in  framing  the  definition  above  quoted,  the  Legislature  bad 
in  view  the  case  of  there  being  some  ground  or  space  between  the  road- 
way proper  and  the  main  buildings  on  either  or  on  one  side  of  the  roadway; 
but  that  there  are  or  may  be  roads,  streets  and  lanes  between  buildings 
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1884  on  either  side,  in  which  there  are  no  such  spaces  intervening  between  the 
OCT.  21.  roadway  and  the  buildings,  could  hardly  be  denied  :  again,  it  is  quite  possi- 
ble to  conceive  cases  in  which  a  right  of  way  may  have  been  acquired 
APPEL-  between,  or  passing  by  the  side  of,  buildings,  subsequent  to  the  construc- 

LATE       tion  of  such  buildings,  and  it  is  not  shown  that  the  present    is    not    such 

CIVIL.     a  case- 
No  evidence  was  adduced  in  this  case  on  the  side  of  the  respondent 
8  M.  61=     f,o  show  the  width  or  limits  of  that  which  is  supposed  to   constitute  the 
9  Ind.  Jar.   "  street."     And  it  would  be  altogether  unreasonable  to  hold  that  Municipal 
71-          Commissioners    are   at   liberty  to  demolish   a    verandah,   pial,   or  other 
structure  forming  a  constituent  part  of  a  building  past  which  there  may 
be  a  right  of  way.  on  the  simple  ground  that  such  pial  or  other  structure 
is  beyond  the  main  wall  of  the  house.     There  is  no  evidence,    and,  in   my 
opinion,  there  is  no  presumption,  that  the  pials  were  thrown  out  beyond 
the  main  building,  upon  what,  at  the  time  of  the  building  of  the  house, 
was  a  public  lane,  or  that  they  are  not  as  much  a  constituent  part  of  the 
house  as  the  wall  which  they  adjoin. 

Having  regard  to  all  the  facts  of  the  case  before  us,  I  am  of  opinion 
that  the  finding  of  the  Subordinate  Judge  was  right  in  part,  hut  that  he 
ought  to  have  held,  and  that  we  must  hold,  that  it  lay  upon  the  respondent 
to  prove  that  the  space  on  which  the  pials  stood  was  land  which,  not 
being  private  property,  was  a  space,  not  being  part  of  the  roadway  proper, 
from  which  the  Commissioners  were,  under  Section  139  of  the  Act, 
empowered  to  remove  the  pials  erected  thereon  :  and  that  the  respondent 
failed  to  prove  this.  I  am  of  opinion  then  that  the  decrees  of  the  lower 
•Courts  should  be  reversed  and  decree  made  in  favour  of  the  appellant  in 
the  terms  proposed  by  my  learned  colleague. 

NOTE. — See  Wedderburn  v.  Coopoosami  Sastriar,  Appeal  59  of  1876, 
reported  in  1  Ind.  Jur.  120. 


8M.  70  =  2  Weir  639. 
[70]  APPELLATE  CEIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


BlYACHA  v.  MoiDIN  KCTTL*    [29th  August  and  18th  September,  1884.] 

•Criminal  Procedure  Code,  Section  488 — Maintenance — Imprisonment  for  default  of  pay- 
ment— Subsequent  offer  to  pay — Sentence  absolute. 

A  sentence  of  imprisonment  awarded  under  Section  488  of  the  Code  of  Criminal 
Procedure  for  wilful  neglect  to  comply  with  an  order  to  pay  maintenance  is 
absolute  and  the  defaulter  is  not  entitled  to  release  upon  payment  of  the  arrears 
due. 

CDiss.,  22  C.  291  (295)  ;  F.,  L.B.R.  (1893-1900)  316  (317)  ;  R.,  20  M.  3  (5)  =  2  Weir 
638;  U.B.R.  (1892—1896),  70  Cr.] 

IN  1881,  one  Moidin  Kutti  was  ordered  by  the  Head  Assistant 
Magistrate  of  Malabar  to  pay  Rs.  8  a  month  to  his  wife,  Biyacba,  as 
maintenance.  In  July,  1884,  Biyacha  having  complained  to  the  Deputy 
Magistrate  (C.  Kunhi  Kannan)  that  maintenance  had  not  been  paid  for 
nine  months  past,  the  Magistrate,  under  Section  488  of  the  Code  of 
Criminal  Procedure,  sentenced  Moidin  Kutti  to  suffer  rigorous  imprison- 
ment for  four  and  a  half  months  for  wilful  neglect  to  comply  with  the  order. 

*  Criminal  Revision  Case  494  of  1884. 
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On  the  26th   July,  Moidin  Kutti's    brother  presented  a   petition  to    the        1884 
Deputy  Magistrate  offering  to  pay  the  arrears  of  maintenance  and  praying     SEP. 
that  Moidin  Kutti  might  be  released. 

The  Magistrate  being  in  doubt  whether  he  could  release  Moidin  Kutti,     APPEL- 
a  reference  was  made  to  the  High  Court  by  the  Acting  District  Magistrate       LATE 
of  Malabar  (C.  A.  Galton)  as  follows : —  CRIMINAL. 

"  The  question  is  whether  a  person,  committed  to  jail  for  non-payment 
of  the  maintenance  ordered  by  a  competent  Magistrate,  may  be  released  8  M.  70 
when  the  arrears  are  paid,  even  though  he  has  not  served  out  the  time  of 
imprisonment  awarded  him.  The  imprisonment  in  such  cases  is,  it  appears 
to  me,  inflicted  more  as  a  punishment  for  contempt  of  the  order  passed, 
than  for  non-payment  of  the  allowance.  Nevertheless  it  was  not,  I  think, 
intended  by  the  Legislature  that  a  man  who  disobeys  an  order  of  mainte- 
nance [71]  should  be  treated  more  severely  than  one  imprisoned  for  default 
of  payment  of  fine,  as  in  the  latter  case  the  delinquent  is  discharged  as  soon 
as  the  tine  is  paid.  As,  however,  the  question  is  not  wholly  free  from 
doubt,  I  have  thought  fit  to  refer  it  for  the  orders  of  the  High  Court." 

Counsel  were  not  instructed. 

The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 

JUDGMENTS. 

HUTCHINS,  J. — The  question  is  a  difficult  one,  but  we  are  bound  to 
go  by  what  the  Legislature  has  said,  and  I  am  constrained  to  hold  that, 
although  ttie  Magistrate  is  not  bound  to  order  the  full  term  of  imprison- 
ment for  which  the  defaulter  is  liable  under  Section  488  of  the  Code  of 
Criminal  Procedure,  yet  whatever  time  is  ordered  must  be  served.  The 
language  of  that  section,  and  of  the  corresponding  form  in  Schedule  V  is 
very  different  from  that  employed  in  cases  where  the  imprisonment  is  to 
cease  on  payment. 

Generally,  imprisonment  awarded  in  terms  as  "  in  default  of  payment 
of  a  fine  "  terminates  on  payment  or  levy  by  process  of  law  (Section  68, 
Indian  Penal  Code).  That  is  not  the  case  here.  Under  Section  250  of 
the  Procedure  Code,  when  compensation  has  been  awarded  to  a  complain- 
ant and  "  it  cannot  be  realized,  "  imprisonment  may  be  awarded  up  to  one 
month.  The  form  of  warrant  in  Schedule  V  (XXX)  adds  the  words 
"  unless  sooner  paid,  "  which  seem  to  be  implied  in  the  words  "  it  cannot 
be  realized." 

Under  Sections  123  and  124,  a  person  required  to  give  security  for  a 
period  may  be  "  committed  to  prison  until  such  period  expires,  or  until 
within  such  period  he  furnishes  the  security  ;"  it  is  expressly  added  that 
the  Magistrate  may  order  his  discharge  if  he  thinks  this  can  be  done 
without  hazard  (cf  form  XIII). 

In  default  of  a  fine  for  contempt,  imprisonment  may  be  ordered  for  a 
month,  unless  such  fine  be  sooner  paid  (Section  480) ;  but  this  comes  under 
the  general  provisions  first  noticed.  Section  485  provides  for  imprisonment 
where  a  man  refuses  to  answer  questions,  &c. ;  he  may  be  imprisoned  for 
a  week  unless  he  consents  in  the  meantime. 

Section  514  provides  that,  if  a  penalty  under  a  forfeited  bond  be 
not  paid  "  and  cannot  be  recovered  by  attachment  and  sale,"  the 
obligor  may  he  imprisoned  in  the  Civil  jail  for  six  months.  [72]  From 
the  Civil  jail  being  selected,  and  from  the  words  "  cannot  be  recover- 
ed," I  should  be  inclined  to  hold  in  such  a  case  that  the  imprisonment 
was  intended  to  cease  upon  payment.  The  corresponding  form  is  XLVIII, 
and  contains  the  words  "  whereas  cause  has  not  been  shown  why  payment 
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should  not  be  enforced  against  him"  :  the  declared  object,  therefore,  i  s  to 
enforce  payment. 

But  according  to  the  wording  of  Section  488  there  need  only  be  (l)  a 
wilful  neglect,  (2)  an  unsuccessful  attempt  to    levy    by    warrant.     "  After 
the  execution  of  the  warrant  "    the   Magistrate   may  "  sentence  "    to    im- 
3RIMINAL.  prisonment  tor  a  month  for   each  month's    allowance   remaining  unpaid. 
The  form  of  warrant  (XL)  mentions  only  the  wilful  disregard,  and  not  the 
8  M.  70=     fact  that  the  money  cannot  be  recovered,  as  though  the  contempt  were  the 
t  Weir  639.  cnjef  thing  in  view  ;  and  the  imprisonment  is  to  "  be    carried    into    execu- 
tion "  absolutely. 

TUENER,  C.J. — It  is  difficult  to  see  what  object  the  Legislature  can 
have  had  beyond  the  enforcement  of  the  payment  unless  it  be  to  punish 
the  husband  for  contempt  of  the  order;  but  I  am  unable  to  say  that  the 
language  of  the  Code  warrants  any  other  construction  than  that  which  has 
been  adopted  by  my  learned  colleague. 


8  M.  72  =  8  Ind.  Jar.  670. 
APPELLATE  CIVIL. 

Before  Sir  diaries  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Hutchins. 


LAKSHMI  (Plaintiff),  Appellant,  v.  CHENDRI  AND  OTHERS 
(Defendants),  Respondents. *     [29fch  October,  1884.] 

Service  tenure  —  Resumption — Notice. 

Where  land  held  on  service  tenure  is   resumable  at  the  will  of  the  grantor,  the 

holder  cannot  be  ejected  before   a  reasonable  notice  to  surrender  the  land  has 

been  given. 
[R.,  8  C.W.N.  904  (905).] 

THE  plaintiff,  Maharaja  Sri  Eaja  Lakshmi  Chellayamma  Bahadur 
Garu,  Eani  of  Bobbili,  sued  to  recover  certain  land  from  the  defendants, 
Padala  Chendri  Nayudu  and  others. 

[73]  This  land  was  the  emolument  of  the  office  of  revenue  nayudu 
in  plaintiff's  estate,  and  was  held  by  defendant  No.  1. 

The  plaintiff  alleged  that  defendant  No.  1  failed  to  perform  the  duty 
to  her  satisfaction,  and  that  she  gave  him  notice  to  quit. 

The  other  defendants  were  made  parties  to  the  suit  as  being  in  pos- 
session with  defendant  No.  1. 

The  defendants  pleaded  that  the  claim  was  res  judicata,  inasmuch  as 
a  suit  in  1881  for  the  recovery  of  the  land,  brought  by  plaintiff  against 
defendant  No.  1,  had  been  dismissed,  and  denied  that  there  bad  been  any 
default  by  defendant  No.  1  in  his  duties. 

The  District  Munsif  of  Chicacole  (C.  Venkataratnam)  dismissed  the 
suit  on  the  ground  that  plaintiff  had  not  given  a  reasonable  notice  to 
defendant  No.  1  to  surrender  the  land. 

On  appeal,  the  District  Judge  of  Ganjam  (J.  E.  Daniel)  was  of  opinion 
that  notice  was  unnecessary,  but  confirmed  the  decree  on  the  ground  that 
the  land  was  held  on  hereditary  tenure  of  service  and  could  not  be  resumed 
arbitrarily. 

The  plaintiff  appealed  to  the  High  Court. 

Anandacharlu,  for  appellant. 

Srirangacharyar,  for  respondents. 

*  Second  Appeal  611  of  1884. 
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The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 
JUDGMENT. 

In  the  former  suit  brought  by  the  plaintiff  to  recover  possession  of 
the  same  lands  from  the  first  defendant,  plaintiff  alleged  that  she  had  not 
consented  to  his  appointment  ;  that  the  appointment  was  illegal,  and  she 
was  entitled  to  recover  the  lands.  It  was  found  that  although  the  appoint- 
ment by  the  Collector  was  ultra  vires,  yet  the  plaintiff  had  accepted  first 
defendant's  services  and  was  estopped  from  contesting  the  validity  of  the 
appointment.  It  was  consequently  held  that  she  had  no  right  to  resume 
the  lands.  The  Munsif  stated  that  it  was  neither  alleged  nor  proved  that 
the  plaintiff  could  resume  at  pleasure. 

The  plaintiff  now,  admitting  that  the  defendant  has  been  appointed, 
claims  that  she  has  a  right  to  dispense  with  his  services  and  resume  the 
lands  at  pleasure.  We  hold  that  she  is  not  prevented  by  the  rule  of  res 
judicata  from  asserting  this  claim.  The  cause  of  action  in  the  two  suits 
is  not  the  same.  The  right  now  asserted  was  not  asserted  in  the  former 
suit. 

The     Courts     were   then  bound  to     dispose   of    the   case     on  the 

merits.  It  is  admitted  that  the  grant  was  made  subsequently  to 
the  permanent  settlement,  and  the  Judge  considers  that  be  is  entitled  to 
presume,  from  the  fact  that  members  of  the  same  family  have  been 
allowed  to  succeed  to  the  tenure  and  to  the  office,  that  the  grant  was  here- 
ditary and  is  not  resumable.  A  grant  may  be  hereditary  but,  nevertheless, 
resumable  if  the  grantor  is  at  liberty  to  dispense  with  the  services  of  which 
the  performance  is  the  condition  of  the  tenure.  It  does  not  clearly  appear 
from  the  facts  stated  by  the  Judge  that  the  grant  was  hereditary.  The 
proprietor  appointed  a  revenue  nayudu  and  set  apart  these  lands  for  his 
remuneration.  The  subsequent  appointments  were  made  by  the  revenue 
officers  who,  following  the  custom  obtaining  in  respect  to  village  offices, 
selected  persons  from  the  family  of  the  original  grantee.  It  was  asserted 
in  the  former  suit  that  the  lands  had  been  divided  and  held  separately 
by  the  members  of  the  family,  which  favours  the  view  that  the  grant 
was  hereditary.  Nevertheless  it  may  be  resumable,  and  at  present  nothing 
has  been  found  to  warrant  the  conclusion  that  it  is  not. 

Assuming,  however,  that  the  grant  was  not  hereditary  and  was  re- 
sumable, the  plaintiff  would  not  be  entitled  to  dismiss  the  tenure-holder 
and  resume  the  lands  without  reasonable  notice — Unide  Rajaha  Bom- 
maraz  Bahadur  v.  Pemmasawmy  Venkatadry  Nayudu  (1),  and  we  agree 
with  the  Munsif  that  reasonable  notice  was  not  given  in  this  case.  The 
respondent  was  at  first  required  to  surrender  the  lands  immediately  and 
next  to  vacate  possession  within  five  days,  and  this  at  a  time  when,  ac- 
cording to  the  Munsif's  finding,  he  had  expended  money  on  their  culti- 
vation. 

On  these  grounds  we  dismiss  this  second  appeal  with  costs. 


(1)  7  M.I.A.  128  (146). 
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8  H.  73. 
[75]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr  Justice 
Muttusami  Ayyar. 


SUBRAMANYA   (Plaintiff),   Appellant   V.    SADASIVA  AND   OTHERS 
(Defendants),  Respondents*      [27th  October,  1884.] 

Civil  Procedure  Code,  Section  45 — Hindu  Law — Suit  for  partition — Alienees  made  parties 
to  suit— Onus  probandi. 

Where  a  suit  was  brought  by  a  Hindu  for  partition  of  family  property  against 
his  father,  brothers,  and  fifteen  others  to  whom,  it  was  alleged,  the  father  had 
improperly  alienated  numerous  parcels  of  the  said  property  at  different  times  : 

Held,  that  the  better  course  was  for  the  Court  to  have  ordered,  under  Section 
45  of  the  Code  of  Civil  Procedure,  separate  trials  to  be  held  in  respect  of  each 
alienation. 

In  a  suit  brought  by  a  Hindu  to  contest  an  alienation  of  family  property  made 
by  his  father,  the  onus  of  proving  that  the  alienation  is  binding  on  the  son  Jies 
upon  those  who  claim  the  benefit  of  the  alienation. 

[R.,  16  B.  608  (612) ;  4  Bom.  L.R.  587  (599) ;  Disappr.,  13  A.  216  (219).] 

THIS  was  a  suit  brought  by  Subramanya  Ayyan,  in  forma  pauperis, 
against  his  father,  Sadasiva  Ayyan,  and  twenty  other  defendants  (l)  to 
obtain  by  partition  a  one-sixth  share  in  seventy-eight  parcels  of  land 
alienated  by  defendant  No.  1,  from  the  defendants  in  possession  thereof; 
(2)  to  set  aside  the  right  exercised  by  defendant  No.  1  of  superintending 
certain  other  land  dedicated  to  charity  by  plaintiff's  family  and  to  esta- 
blish plaintiff's  claim  to  one-fifth  share  of  such  right  and  to  recover  pos- 
session of  the  said  land  from  the  defendants  in  possession  thereof. 

Defendant  No.  1  virtually  admitted  the  claim.  Defendants  Nos.  3, 
20,  and  21,  sons  of  defendant  No.  1,  and  defendant  No.  2,  son  of  a  de- 
ceased son  of  defendant  No.  1,  did  not  contest  plaintiff's  claim. 

The  principal  issue  framed  by  the  Subordinate  Judge  of  Madura 
(East)  (T.  Ganapathi  Ayyar)  was  "  whether  any  and  which  of  the  debts 
for  which  the  properties  were  alienated  were  [76]  incurred  for  immoral 
and  illegal  purposes  and  whether  any  and  which  of  the  alienations  are 
not  binding  upon  the  plaintiff." 

In  disposing  of  this  issue,  the  Judge  held  that  it  was  only  by  showing 
that  the  debts  were  contracted  for  immoral  or  illegal  purposes  that  the 
plaintiff  could  claim  exemption  from  the  binding  nature  of  the  sales,  and 
as  plaintiff  failed  to  adduce  such  proof,  the  issue  was  decided  against  him. 
The  plaintiff's  suit  was  dismissed,  except  as  to  item  No.  16,  a  house  site, 
as  to  which  it  was  decreed  that  defendant  No.  1  should  deliver  to  plaintiff 
a  one  -sixth  share  thereof. 

Plaintiff  appealed  to  the  High  Court  on  the  ground,  inter  alia,  that 
the  onus  probandi  was  wrongly  cast  upon  him  by  the  Subordinate  Judge. 

Gopalacharyar,  for  appellant. 

Bashyam  Ayyangar,  for  respondents. 

The  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered 
the  following 

JUDGMENT. 

In  order  to  ascertain  whether  the  several  alienations  challenged  by 
the  appellant  in  this  suit  were  binding  on  the  sons  of  the  first  defendant 

"  Appeal  145  of  1884. 
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who  were  not  parties  to  them,  it  would  have  been  better  if  the  Subordinate 
Judge  had,  under  the  provisions  of  Section  45,  directed  separate  trials  to 
be  held  in  respect  of  the  alienations  made  to  each  of  the  contesting  defend- 
ants or  the  parties  under  whom  they  claimed. 

The  circumstances  of  each  alienation  might  then  have  been  more 
fully  considered. 

The  Subordinate  Judge  has  not,  in  our  judgment, altogether  apprehend - 
•d  the  law  respecting  the  burden  of  proof  in  such  cases.  Prima  facie  a 
Hindu  father  is  incompetent  to  make  alienations  of  ancestral  immoveable 
property  and  his  sons  have  a  right  to  question  those  alienations  when  they 
are  not  made  with  their  consent.  Persons  then,  who  claim  the  benefit  of 
alienations,  must  show  that  the  alienations  were  made  for  a  purpose 
justifiable  under  Hindu  law,  or  that  they,  in  good  faith,  believed  that 
they  were  made  for  such  a  purpose.  Until  a  person  claiming  the  benefit 
of  an  alienation  has  given  some  proof  that  the  alienation  is  made  for  a 
justifiable  purpose,  or  that  he  believed  it  to  have  been  so,  it  is  not 
incumbent  on  the  Hindu  son  to  prove  that  the  purpose  was  not  justifi- 
able. If,  on  the  other  hand,  a  person  claiming  the  benefit  of  an  aliena- 
[77]tion  shows  that  it  was  made  for  a  purpose  ostensibly  justifiable, 
the  Hindu  son  must  show  that  the  purpose  was  in  fact  not  justifiable 
and  that  the  person  to  whom  the  alienation  is  made  was  aware  that 
it  was  not  so  justifiable.  The  alienations  impugned  are  said  to  have 
been  made  to  pay  antecedent  debts.  If  those  debts  were  not  incurred 
for  immoral  purposes,  or  if  the  person  to  whom  the  alienations  were 
made  had  no  reason  to  believe  they  were  made  for  immoral  purposes, 
then  the  alienations  would  be  binding  on  the  son  under  the  Privy  Council 
decision  in  Girdharee  Lall's  case  (1).  If,  on  the  other  hand,  the  persons 
to  whom  the  alienations  were  made  were  themselves  the  creditors,  and 
it  be  shown  that  the  debts  were  contracted  for  immoral  purposes,  then 
the  alienations  will  not  bind  the  sons.  The  issues  which  the  Subordinate 
Judge  framed  appear  insufficient  to  determine  the  rights  of  the  parties, 
and,  unless  separate  issues  are  drawn  in  respect  of  each  alienation,  it  is 
impossible  to  avoid  considerable  confusion  in  their  decision. 

In  respect  of  the  properties  as  against  the  defendants  Nos.  4  to  19 
and  the  representative  of  the  fifth  defendant,  who  has  died,  we  set  aside 
the  decree  and  direct  a  new  trial. 

The  costs  of  this  appeal  to  abide  and  follow  the  result. 


8  H.  77. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


AVALA  (Fifth  Defendant),  Appellant,  v.  KUPPU  AND  OTHERS 
(Plaintiffs),  Respondents*    [10th  July    30th  and  October,  1884.] 
Res  judicata, 

It  is  by  the  decree  and  not  by  the    judgment  that  a  question  of  res  judicata 
must  be  decided. 

In  1881,  A  sued  K  and  others   claiming  a   declaration   of  his    title   to  certain 
land  and  an  injunction  against  interference  with  his  possession. 

*  Second  Appeal  311  of  1884. 
(1)  1I.A.  821-11B.L.R.  187. 
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K  claimed  part  of  the  land  by  purchase  from  Mt 

[78]  The  Munsif  decreed  for  A  and  this  decree  was  confirmed  on  appeal  by  the 
District  Jndge,  but  in  his  judgment  the  District  Judge  recorded  that  K's  claim 
was  not  adjudicated  upon  and  that  he  should  bring  a  fresh  suit  if  he  had  any 
claim. 

In  1883  K  sued  A  to  recover  the  land,  which  he  claimed  by  purchase  from  M. 

A  pleaded  that  the  claim  was  res  judicata  by  virtue  of  the  decree  in  the  former 
suit.  The  District  Munsif  and,  on  appeal,  the  District  Judge  held  that  the 
claim  was  not  res  judicata  and  decreed  for  K. 

Held,  on  appeal  to  the  High  Court,  that  as  no  reservation  was  made  in  the 
decree  of  K's  right  to  bring  another  suit,  the  plea  of  res  judicata  was  good,  but 
that,  under  the  circumstances,  an  opportunity  should  be  given  to  K  to  apply  to 
the  District  Court  to  have  the  decree  in  the  former  suit  brought  into  conformity 
with  the  judgment. 

This  having  been  done,  the  decree  of  the  Lower  Courts  was  confirmed. 
[R.,  12  M.  500.] 

THE  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (TURNER,  C.  J.,  and  HUTCHINS, 
J.). 

Dunhill,  for  appellants. 

Ramanujacharyar,  for  respondents. 

JUDGMENT. 

TURNER,  C.J. —  The  plaintiffs,  Kuppu  Nayakan  and  three  others, 
claim  a  one-eighth  share  in  the  lands  in  question  under  a  conveyance  of 
October  1880  from  fourth  defendant,  Marappan.  Avala  Nayakan,  the 
fifth  defendant,  appellant,  claims  to  have  previously  purchased  the  same 
one-eighth  share  and  another,  or  one-fourth  in  all,  from  Peria  Muttu  Goun- 
dan  and  two  others,  defendants  1  to  3.  In  1881,  this  fifth  defendant  sued 
the  defendants  1  to  3,  as  well  as  the  plaintiffs,  to  have  it  declared  that  the 
whole  one-fourth  had  passed  to  himself,  and  that  defendants  1  to  3  and 
plaintiffs  might  be  enjoined  against  interference  with  his  possession.  A 
decree  to  this  effect  was  passed  by  the  Munsif  and  this  decree  was  affirmed 
on  appeal. 

The  plaintiffs,  however,  seek  to  avoid  the  plea  of  res  judicata  by  a 
reference  to  the  appeal  judgment,  and  this  contention  has  been  allowed  in 
both  the  lower  Courts.  It  is  stated  in  that  judgment  that  "  if  Marappan 
has  any  right,  he  must  bring  a  separate  suit ;  all  that  is  now  decided  is 
that  plaintiff  purchased  the  plaint  land  from  defendants  1  to  3  and 
obtained  possession,  and  two  years  later  was  obstructed  in  his  enjoyment 
by  defendants  4  to  7." 

It  is  by  the  decree  and  not  by  the  judgment  that  a  question  of  res 
judicata  must  be  decided.  The  decree  is  the  formal  expression  of  the 
adjudication  upon  the  right  claimed ;  the  judgment  [79]  simply  con- 
tains the  grounds  of  such  adjudication.  In  the  former  case  this  appellent 
claimed  this  identical  one-eighth  share  as  against  the  present  plaintiffs, 
and  they  were  bound  to  set  up  every  defence  on  which  they  relied.  The 
decree  adjudicated  that  the  share  had  passed  to  the  appellant  as  against 
these  plaintiffs  and  that  decree  was  simply  affirmed  on  appeal.  The  fact 
that  Marappan  was  not  a  party  can  make  no  difference,  because,  upon 
plaintiffs'  own  case,  his  interest  had  been  assigned  to  them  before  the 
former  suit. 

As  the  case  stands  at  present,  therefore,  the  plea  of  res  judicata, 
must  necessarily  prevail,  but  under  the  circumstances,  we  think  it  right 
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to  allow  the  plaintiffs  an  opportunity  of  applying  to  the  District  Judge 
to  amend  his  former  decree,  so  as  to  bring  it  into  harmony  with  his 
judgment.  We  io  not  understand  how  the  Judge  could  reasonably  have 
refused  to  adjudicate  between  the  titles  to  Marappan's  one-eighth  share 
set  up  respectively  by  the  contending  parties  before  him  ;  but,  if  he  did 
so,  he  should  have  reserved  the  point  in  his  decree. 

The  case  will  now  stand  over  for  six  weeks. 

On  the  30th  October  the  Court  delivered  the    following  judgment  : —      8  M. 
The  decree  having  now  been   amended,    the    plaintiffs'    claim   is  not  res 
judicata.     The  claim  has  been  rightly  decreed,  but  we    think   each   party 
should  bear  their  own  costs  throughout  and  the  decrees    will   be  modified 
accordingly. 


8  M.  79. 
APPELLATE  CIVIL. 

Before  Sir  Oharles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


THE  OFFICIAL   ASSIGNEE  (Petitioner),  Appellant  v.  EAMALINGA 

AND  OTHERS  (Creditors  of  the  Insolvent  Amba  Sankar  Davai), 

Respondents*      [27th  October  atid  llth  November,  1884.] 

Insolvent  Act,  11  and  12  Viet.,  c.  21,  Section   19 — Rule  14  of  Insolvent  Court — Official 
Assignee — Commission. 

The  right  of  the  Official  Assignee  to  commission  under  11  and  12  Viet.,  c.  21, 
Section  19,  does  not  arise  until  there  are  in  his  hands  funds  realized  and  available 
tor  distribution  among  the  creditors.  If  at  such  time  the  adjudication  is 
annulled  the  right  to  commission  subsists. 

[R.,  7  M.L.T.  290  (291)  =  5  Ind.  Gas.  727  =  (1910)  M-W.N.  1.] 

[80]  THIS  was  an  appeal  from  the  order  of  Kernan,  J.,  made  in  the 
Court  for  the  Relief  of  Insolvent  Debtors  on  the  18th  August  1884. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (TURNER,  C.  J.,  and  MUTTUSAMI  AYYAR,  J.). 

Mr.  Shephard,  for  appellant. 

Mr.  Grant,  for  respondents. 

JUDGMENT. 

The  judgment  of  theiCourt  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.) 
was  delivered  by 

TURNER,  C.J. — One  Amba  Sankar  Davai  was  adjudicated  an  insol- 
vent on  the  8th  May  1884  and  a  vesting  order  made.  A  meeting  of 
creditors  was  held  on  the  15th  May  1884,  and  eventually  on  29th  May 
1884  it  was  resolved  that  an  application  should  be  made  to  the  Court  to 
annul  the  insolvency  in  order  that  the  insolvent  might  assign  the  assets 
to  trustees  to  administer  and  distribuoe  the  estate  for  the  benefit  of  credi- 
tors. There  was  some  little  delay  in  securing  the  assent  of  all  the  credi- 
tors and  it  was  not  until  August  1884,  that  the  order  for  the  annulment 
of  the  adjudication  and  vesting  order  was  actually  made.  Meanwhile, 
the  Official  Assignee  had  set  himself  to  secure  and  realize  the  assets.  He 
had  collected  some  moveable  property  and  had  taken  steps  to  sell  the 
immoveable  property.  At  the  time  the  adjudication  was  annulled,  he  held 

*  Appeal  15  of  1884. 
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in  his  hands  a  sum  of  money  which,  however,  would  nob  have  been  avail- 
able for  dividends,  as  it  would  have  been  exhausted  in  defraying  the 
expenses  incurred. 

In  his  order  annulling  the  adjudication,  theAarned  Commissioner 
directed  the  allowance  of,  or  payment  to,  the  Assignee  of  all  costs  and 
expenses  incurred  by  him  in  collecting  and  realizing  the  estate  in  excess 
of  the  cash  in  hand,  but  he  refused  an  application  by  the  Assignee  to  be 
allowed  a  commission  at  the  rate  of  5  per  cent.,  ov  some  other  rate  on  the 
value  of  the  estate  that  had  vested  in  him. 

The  learned  Commissioner  held  that  the  Official  Assignee  was  entitled 
to  his  commission  only  when  the  proceeds  of  the  estate  were  about  to  be 
distributed  by  the  Assignee  to  creditors. 

The  19th  Section  of  11  and  12  Viet.,  c.  21,  declares  that  the  Official 
Assignee  shall  receive  no  other  remuneration  in  the  shape  of  commission 
or  otherwise  than  "  a  fair  remuneration  out  of  the  sum  to  be  distributed 
as  dividends."  By  rule  14  of  the  Insolvent  Court,  the  remuneration  of 
the  Official  Assignee  was  [81]  settled  at  a  commission  of  5  per  cent,  on 
the  principal  sum  forming  the  proceeds  of  each  estate  distributable  as 
dividends  (1). 

It  appears  clear  that  the  Official  Assignee  is  not  entitled  under  any 
circumstances  to  a  commission  on  the  value  of  the  estate  vested  in  him,  nor 
can  we  hold  he  is  entitled  to  a  commission  on  the  value  of  the  estate 
collected  by  him.  It  was  possibly  the  object  of  the  Legislature  to  incite 
the  Official  Assignee  to  activity  and  economy  in  expenditure  or  collections 
by  indicating  as  the  fund  from  which  he  was  to  be  remunerated  only 
the  sum,  which,  after  realization  and  the  satisfaction  of  the  expenses  of 
collections  and  the  debts  of  secured  and  other  preferred  creditors,  might 
remain  in  his  hands  available  for  distribution  among  the  general  body  of 
creditors.  Neither  the  Act  nor  the  rule  appear  to  have  made  any  special 
provision  for  the  remuneration  of  the  Official  Assignee  in  the  event  of  the 
annulment  of  the  adjudication.  But  it  appears  to  us  that  the  right  of  the 
Official  Assignee  to  his  commission  arises  when  there  are  in  his  hands  any 
funds  realized  and  available  for  distribution  among  the  creditors — when 
he  is  in  fact  in  a  position  to  declare  a  dividend,  and  that,  if  there  had 
been  such  funds  in  his  hands  at  the  time  an  adjudication  is  annulled,  he 
could  not  thereby  be  deprived  of  the  commission  he  has  earned,  and  that 
a  deduction  should  be  made  of  the  commission  as  well  as  of  the  costs 
and  expenses  of  realizing  the  estate.  In  this  view  effect  is  given  to 
the  language  of  the  Act  and  of  the  rule,  neither  of  which  make  the  actual 
declaration  of  a  dividend  condition  precedent  to  the  accrual  to  the  Official 
Assignee  of  a  right  to  remuneration. 

But,  inasmuch  as  it  is  admitted  in  this  case  that  the  cash  in  the  hands 
of  the  Official  Assignee  will  not  do  more  than  cover  the  expenses  of  re- 
alization, we  see  no  reason  to  interfere  with  the  order  of  the  learned 
Commissioner  and  must  dismiss  the  appeal,  but,  under  the  circumstances, 
without  costs. 

Solicitors  for  appellant :  Barclay  and  Morgan. 

Solicitor  for  respondents  :   Wilson. 


(1)  Ordo  Curise,  22nd  December  3848.— xiv.- The  Official  Assignee  shall  be 
entitled  to  5  per  cent,  commission  on  the  principal  sum  forming  the  proceeds  of  each 
estate  distributable  as  dividends 
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[82]  APPELLATE  CIVIL.  JULY  30i 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Hutchins.  LATE 

CIVIL. 
AYYASAMI  (Plaintiff),  Appellant  v.  SAMIYA  (Defendant),  8  IT~72 

Respondent*      [30th  July,  1884.] 
Civil  Procedure  Code,  Section  33-2.— Limitation  Act,  Sch.  II,  Arts.  11,  13. 

Where  an  application  was  made  under  Section  332  of  the  Code  of  Civil  Procedure 
for  possession  of  property  and  rejected,  and  the  applicant  brought  a  suit  to  recover 
the  property  more  than  one  year  subsequent  to  the  order  rejecting  the  application. 

Held,  that  the  suit  was  not  barred  either  by  Art.  11  or  Art.  13  of  Sch.  II  of  the 
Indian  Limitation  Act,  1877. 

[N.F.,  24  A.  467  (470);  U  B.R.  (1904),  IVth  Qr.,  Lim.,  Sch.  II,  13  ;  P.,  12  M.  294;  10 
Bom.  L.R.  749  (751)  ;  Appr.,  16  C.W.N.  971  (972)  =  14  Ind.  Gas.  92;  R.,  15  B. 
438;  14  A.W.N.  (1894)  78  ;  19  Ind.  Gas.  968  (969) ;  3  O.C.  84  (86).] 

THE  plaintiff,  Ayyasami  Ayyar,  on  the  6th  March  1883,  sued  for 
possession  of  certain  land,  of  which  he  had  been  dispossessed  in 
November  1880,  in  execution  of  a  decree  obtained  by  the  defendant, 
Samiya  Pillai,  in  suit  No.  1  of  1880  in  the  Subordinate  Court  of 
Kumbakonam. 

In  December  1880,  plaintiff  applied  under  Section  332  of  the  Code  of 
Civil  Procedure  to  recover  possession,  but  was  referred  by  the  Subordi- 
nate Court  to  a  regular  suit  by  an  order  dated  14th  February  1882. 

The  District  Munsif  of  Mannargudi  (V.  Mulhari  Eau)  held  that  the 
suit  was  barred  by  Art.  13  of  Sch.  II  of  the  Indian  Limitation  Act,  1877, 
and  dismissed  the  suit. 

On  appeal,  the  Acting  District  Judge  of  South  Tanjore  (C.  W.  W. 
Martin)  confirmed  this  decree.  The  plaintiff  appealed  to  the  High 
Court  on  the  following  grounds  :— 

(1)  Plaintiff's  claim  is  not  barred  by  limitation. 

(2)  Setting  aside  the  order  of  the  14th  February  1882  is   incidental 

and  ancillary  to  the  relief  claimed  by  the  plaintiff  and  is  not 
the  sole  or  final  object  of  the  suit. 

(3)  The  articles  of  the  Limitation  Act  relied  on  by  the  lower  Courts 
have  no  application  to  the  case. 

[83]   Gopalacharyar,  for  appellant. 

Ramachandia  Rau  Saheb,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  HUTCHINS,  JJ  delivered  the  following 

JUDGMENT. 

The  provisions  of  Art.  11  in  the  second  schedule  to  the  Limitation 
Act  do  not  apply  in  terms  to  a  suit  brought  to  test  an  order  made  under 
Section  332  of  the  Civil  Procedure  Code,  and  we  are  not  warranted  in 
applying  that  article  to  any  suits  other  than  those  to  which  express 
reference  is  made  in  the  article.  It  is  possible  and  was  probable  that 
mention  of  Section  332  of  the  Code  of  Civil  Procedure  was  omitted  by 
oversight  from  this  clause. 

Nor,  in  our  judgment,  is  this  suit  governed  by  the  provisions  of  Article 
13,  for  that  applies  to  decisions  or  orders  passed  in  a  proceeding  other 

*  Second  Appeal  118  of  1884. 
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than  a  suit,  whereas  an  order  in  an  execution  proceeding  is  an  order  in  a 
suit.  It  may  also  be  questioned  whether  this  suit  can  be  properly  described 
as  a  suit  to  set  aside  an  order,  for  it  is  a  suit  to  establish  the  right  of  the 
plaintiff.  The  order  under  Section  332  simply  decided  the  question  of 
possession,  and  is  by  the  terms  of  that  section  made  dependent  on  the 
result  of  the  suit  to  establish  the  right.  It  is,  therefore,  unnecessary  for 
the  plaintiff  to  sue  to  have  it  cancelled 

We,  therefore,  set  aside  the  decrees  of  the  Courts  below  and  remit 
this  suit  to  the  Court  of  First  Instance  for  trial  on  the  merits.  The  costs 
of  the  appeals  will  abide  and  follow  the  result. 


8  M.  83. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


PATHUMA.  (First  Defendant),  Appellant  v.  SALIMAMMA  (Plaintiff), 
Respondent.*      [20th  October,  1884.] 

Civil  Procedure  Cole,  Section  13  —Decree  of  Competent  Court— Res  Judicata. 

In  1875,  P  sued  in  a  Munsif*  Court  to  eject  a  tenant  from  a  house  and  to 
recover  arrears  of  rent.  S  intervened  and  claimed  the  house  under  a  deed  of 
gift.  The  value  of  the  property  comprised  in  the  deed  of  gift  exceeded  the  limit 
of  the  [81]  pecuniary  jurisdicoion  of  the  Munsif's  Court.  The  suit  was  dis- 
missed. But  on  appeal  the  claim  of  S  under  the  deed  of  gift  was  adjudicated 
upon  and  rejected,  and  P  obtained  a  decree  for  the  land. 

In  1882,  S  sued  P  to  recover  all  the  property  comprised  in  the  deed  of  gift  : 
Held,  that  S  was  estopped  by  the  decree  in  the  former  suit  from  claiming  the 
house. 

It  wig  contended  by  P  that  the  deed  of  gift  was  invalid  : 
Reid,  that,  as  to  validity  of  the  deed  of  gift,  the  decree  of  the  Munsif's  Court 
was  not  the  decree  of  a  cotnpateac  Court  within  the  meaning  of  Section  13  of  the 
Code  of  Civil  Procedure,  1832,  and,  therefore,  that  S  was  not  estopped  from 
showing  that  the  deed  was  valid,  and  claiming  the  rest  of  the  property  comprised 
therein. 

£Appr..  23  C.  415  ;  R.,  25  C.  571  (576)  ;  35  0.    353    (360)  =  7   C.L.J.    470  =  12   C.W.N. 
353;  D.,  29  M.  65  (67)]. 

THE  plaintiff,  Salimamma,  sued  her  mother,  Pathuma,  and  two  others, 
to  recover,  inter  alia,  a  shop  and  a  warehouse  (idem  6  in  schedule  D  of 
the  plaint)  under  a  deed  of  gift,  executed  by  Pathuma  and  two  other  heirs 
of  the  deaeasel  husband  of  Pathuma  in  1863,  to  plaintiff  and  her  deceased 
sisber.  The  defendants  pleided  (l)  that  this  gift  was  intended  for  the 
benefit  of  Pathuma,  and  was  made  in  the  names  of  plaintiff  and  her 
sister  on  behalf  of  their  mother,  and  (2j  that  the  plaintiff's  claim  to  this 
property  was  res  judicata,  by  virtue  of  the  decree  in  suit  422  of  1875,  in 
the  Court  of  the  District  Munsif  of  Mangalore. 

That  suit  was  brought  by  Pathuma  against  a  tenant  to  recover  the 
shop  and  warehouse  and  arrears  of  rent.  The  tenant  denied  the  title  of 
Pathuma.  Salimamma  intervened  and  was  made  a  defendant  and 
claimed  the  property  under  the  deed  of  gift  of  1863. 

The  suit  was  decree  i  in  favour  of  Pathuma  upon  appeal. 


*  Appeal  12  of  1884. 
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Upon  this  question  the  judgment  of  the  Subordinate  Judge  (K.  R.        1884 
Krishna  Menon)  was  as  follows  : —  OCT.  20, 

"  Whether  the  plaintiff's  claim  in  respect  of  the  properties  described  . 
in  Schedule  D  is  or  is  not  barred  by  Section  13  of  the  Civil  Procedure 
Code,  is  the  fourth  issue  for  determination.  In  1875,  the  present  first  LATE 
defendant  instituted  a  suit  before  the  District  Munsif  of  Mangalore  to  CIVIL, 
recover  one  warehouse  and  a  shop  (comprised  in  the  gift)  from  a  tenant  to  M~~O« 
whom  they  had  been  verbally  let  by  the  present  first  defendant  (the  mother 
of  the  present  plaintiff).  The  Munsif  disbelieved  the  letting  and  dismissed 
the  suit.  On  appeal  I  believed  the  letting  and,  therefore,  gave  judgment  for 
plaintiff  reversing  the  original  decree.  For  the  purpose  of  determiaing 
the  probabilities  of  the  letting,  I  incidentally  considered  the  question  of 
title  also  and  decided  it  in  favour  of  the  present  first  defendant,  [85]  and 
my  decision  was  confirmed  by  the  High  Court  on  Second  Appeal.  This 
decision  is  now  relied  upon  by  the  defendants  as  a  bar  to  the  present  suit 
and  a  case  decided  by  our  High  Court,  Mohidin  v.  Muhammad  Ibrahim  (1) 
and  two  cases  decided  by  the  Calcutta  High  Court,  Toponidhee  Dhirj 
Gir  Gosain  v.  Sreeputty  Sahanee  (2),  and  Bun  Bahadoor  Singh  v.  Lucho 
Kooer  (3),  are  cited  as  authorities  in  support  of  their  contention.  What- 
ever might  have  been  the  difficulty  in  finding  out  the  true  interpretation 
of  the  expression  'competent  Court  '  used  in  former  Code  of  1877, 
that  difficulty  has  been  now  removed  by  the  unequivocal  language 
used  in  Section  13  of  the  present  Code  (Act  XIV  of  1882).  The  Court 
whose  decision  is  pleaded  as  a  bar  should  be  one  competent  to  try 
the  subsequent  suit,  and  it  has  been  held  to  be  so  even  under  the  old  Code 
by  the  Judicial  Committee  of  the  Privy  Council  in  Misir  Baghobardial 
v.  Sheo  Baksh  Singh  (4).  The  first  of  the  Calcutta  cases  cited  by  the 
defendants'  Vakil  is  the  identical  one,  the  mischievous  effects  of  which  the 
Legislature  removed  by  amending  the  language  of  the  res  judicata  section 
of  the  Civil  Procedure  Code  as  the  speeches  of  the  Hon.  Messrs.  Evans 
Stokes  delivered  at  the  passing  of  the  present  Code  indicate.  The 
decisions  quoted  are  thus  overruled  not  only  by  a  subsequent  decision  of 
the  highest  authority  but  also  by  a  Legislative  enactment,  and  they  are, 
therefore,  of  no  weight.  The  present  suit  is  beyond  the  pecuniary  limit 
of  the  jurisdiction  of  the  Court  in  which  the  former  suit  was  entitled,  and 
it  has  been  decided  by  the  first  of  the  Calcutta  cases  cited  by  defend- 
ants that,  in  considering  the  competency  of  a  Court  for  the  purpose  of 
deciding  upon  a  question  of  res  judicata,  the  powers  of  the  Court  in  which 
the  suit  was  instituted  and  not  those  of  the  Court  in  which  the  suit  was 
decided  on  appeal  must  be  looked  to.  The  plaintiff's  claim  has  not,  there- 
fore, become  res  judicata.  Further,  the  causes  of  action  in  both  the  cases 
were  different,  and  the  determination  of  the  question  of  title  was  not 
absolutely  necessary  in  the  former  suit,  and  a  finding  upon  the  question  of 
letting  was  sufficient  to  sustain  the  decision  then  arrived  at,  and  upon  this 
ground  also  the  plea  of  res  judicata  cannot  be  sustained.  I  therefore  find 
this  issue  against  the  defendants." 

The  plaintiff  obtained  a  decrea  inter  alia  for  the  shop  and  ware- [86] 
house  and  the  rest  of  the  proparty  comprised  in  tha  deed  of  gift.  Pathuma 
appealed. 

Mr.  Shephard  and  Eamachandra  Rau  Sahib,  for  appellant. 
Mr.  Powell,  for  respondent. 

(1)  1  M.H.C.R.  245.  (2)  5  C.  832.  (3)  6  C.  406.  (4)  9  C.  439. 
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1884  The  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 

OCT.  20.     following 

-  JUDGMENT. 


LATE  r"-'3e  ^rs^  defendant  brought    a  suit  in  the  Munsifs  Court  against  a 

p  tenant   of    the    shop   and    warehouse  (item  6  in  Schedule   D)    claiming 

_  '       ejectment  and  three  years'  arrears  of  rent. 

8  M.  83.  The  plaintiff  interfered  and  set  up  a  title  to  the  property  under  the 

gift  on  which  she  now  relies.  She  was  made  a  party  to  the  suit.  The 
value  of  the  shop  and  warehouse  was  within  the  pecuniary  limit  of  the 
Munsifs  jurisdiction. 

An  issue  as  to  the  title  derived  under  the  gift  was  framed  and  tried 
and  decided  by  the  Appellate  Court  in  favour  of  the  first  defendant.  The 
value  of  the  whole  property  comprised  in  the  gift  was  Es.  2,577  ;  the 
question  as  to  validity  of  the  gift  involved  the  whole  value  of  the  property 
comprised  in  it  ;  that  question  being  whether  the  ostensible  donees,  the 
plaintiff  and  her  sister,  had  received  the  gift  for  their  own  benefit  or  as 
name-lenders  for  their  mother. 

We  hold  that  the  decision  of  the  Munsif  as  to  the  title  to  the  item 
of  property  then  in  dispute  was  the  decision  of  a  competent  Court  in  a 
matter  then  directly  in  issue,  and  that  it  is  binding  on  the  plaintiff  in  this 
suit,  but  that  it  was  not  the  decision  of  a  competent  Court  as  to  the  effect 
of  the  gift.  In  the  result,  we  find  the  plaintiff  is  estopped  from  claiming 
the  shop  and  godown  and  the  mesne  profits  claimed  in  respect  of  that 
property. 

We  mus0  also  allow  in  part  the  objection  that  the  properties  2  and  3, 
originally  in  Schedule  A,  and  now  in  Schedule  D,  which,  it  is  found,  were 
purchased  with  the  proceeds  of  the  decree  obtained  by  the  first  defendant 
in  the  suit  brought  by  her  against  the  tenant,  cannot  be  recovered,  the 
decree  in  the  former  suit  operating  to  estop  the  present  plaintiff  from 
asserting  her  right  to  those  proceeds. 

It  appears  that  these  properties  formed  part  of  the  estate  of  the 
father,  but  were  conditionally  sold.  The  repurchase,  the  plaintiff  con- 
tends, was  in  effect  a  redemption.  She  is  entitled  to  redeem  7/40tbs,  but 
her  share  can  only  be  recovered  on  payment  of  [87]  7/40ths  of  Es.  800, 
which  the  plaintiff's  counsel  states  she  is  willing  to  pay.  The  payment 
will  be  made  in  six  months  from  the  date  of  this  decree  ;  otherwise  her 
right  to  redeem  will  be  declared  foreclosed. 

As  to  the  properties  in  D.  the  plaintiff  is  only  entitled  to  one  moiety. 
It  is  not  proved  she  is  entitled  to  more. 

With  these  exceptions,  we  consider  no  sufficient  ground  has  been 
shown  for  disturbing  the  decree  of  the  Subordinate  Judge.  It  will  be 
modified  accordingly,  and  the  parties  will  pay  and  receive  proportionate 
costs  in  all  Courts. 
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8  M.  87  (F.B.).  18M 

APPELLATE  CIVIL— FULL  BENCH.  Nov.  25. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan,  "fiVri/r 
Mr.  Justice  Muttusami  Ayyar.  Mr.  Justice  Hutchins.  and 

Mr.  Justice  Brandt.  BENCH. 


8H.87 

REFERENCE  UNDER  SECTION  46  OF  THE  STAMP  ACT.*  (F.B.). 

[25bh  November,  1884.] 

Stamp  Act,  Schedule  1,   Article  11— Promissory  note  —  Bond—  Impressed  label— Impressed 
sJieet  —Rule  9  (a)  of  the  Rules  of  Government  of  India  of  %6th  February  1881. 

By  a  document  dated  8th  March  1832,  which  purported  to  be  a  promissory 
note  attested  by  thrwe  witnesses  and  written  on  an  impressed  label  of  two  annas, 
A  promised  to  pay  B  before  a  certain  date  Rs.  135  : 

Held,  that  the  document  was  a  bond  and  must  be  treated  as  unstamped  for 
the  purposes  of  Section  34  of  the  Indian  Stamp  Act,  1879. 

By  a  document,  dated  23rd  June  1380,  stamped  with  an  adhesive  stimp  of  one 
anna,  purporting  to  be  a  promissory  note  attested  by  two  witnesses,  A  promised 
to  pay  Rs.  56  to  B  or  order,  on  demand  : 

Held,  that  the  document  was  not  a  bond  but  a  promissory  note. 
IP.,  15  M.  259  (F.B.).] 

THIS  was  a  reference  to  the  High  Court  by  the  Board  of  Revenue 
under  Section  46  of  the  Indian  Stamp  Act,  1879. 

The  Resolution  of  the  Board  of  Revenue,  dated  8th  July  1884,  was 
as  follows  : — 

"  A  promissory  note  for  Rs.  135  was  written  on  hundi  paper  with  an 
impressed  label  of  two  annas  affixed  under  Rula  9  (a)  of  the  rales,  dated 
26th  February  1881.  As  it  was  attested,  the  District  Munsif  of  Barkur 
treated  it  as  a  bond,  which  ought  to  [88]  be  written  on  an  impressed 
sheet  with  a  stamp  of  value  one  rupee,  and  levied  fourteen  annas  as  the 
deficiency,  with  ten  rupees  as  a  penalty. 

"  The  Head  Assistant  Collector  moved  the  District  Court  under 
Section  50  of  Act  I  of  1879,  representing  that  the  Munsif  ought  to 
have  treated  the  document  as  unstamped  and  to  have  collected  one  rupee 
besides  the  penalty.  The  District  Judge  remarked  that  the  document  as  a 
promissory  note  would  have  been  correctly  stamped,  and  that  the  Munsif 
was  right  in  collecting  only  fourteen  annas  deficiency  and  ought  to  have 
levied  ten  times  that  amount,  and  not  ten  rupees,  as  the  penalty. 

"  The  same  point  arose  wish  regard  to  a  witnessed  promissory  note 
for  Rs.  56,  which  bore  an  adhesive  stamp  of  one  anna.  The  District 
Munsif  of  Mulki  treated  it  as  a  bond  and  levied  seven  annas  as  deficiency 
with  a  penalty  of  five  rupees.  The  Collector  moved  the  District  Judge,  who 
adhered  to  the  view  he  had  takan  in  the  previous  case. 

"  As  these  documents  by  being  attested  came  within  the  definition  of 
bonds,  the  rules  required  them  to  be  written  on  impressed  sheets,  and  the 
adhesive  stamp  and  affixed  label  cannot,  in  the  opinion  of  the  Board,  be 
tiken  into  consideration.  The  documents  wen  legallv  unstamped,  and 
the  Board  consider  that  the  Courts  were  mistaken  in  dealing  with  them 
as  merely  insufficiently  stamped. 

"  As  regards  the  first  case,  the  Collector  submits  that  a  promissory 
note,  which  under  Article  11  of  the  Schedule  requires  a  stamp  of  more  than 
one  anna,  cannot  be  written  on  hundi  paper  with  an  affixed  impressed 


Referred  Case  5  of  1884. 
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label,  and  that  the  District  Judge  was  in  error  in   holding  that  the  docu- 
ffov.  25.      tnent,  if  a  promissory  note,  was  correctly  stamped. 

-n,  "  The  Board  observe  that  the  word  'hundi'  is  not  defined  in  the 

Stamp  Act  or  in  the  Negotiable  Instruments  Act,  although   it  is  used  in 
BENCH.     ^Q  ruies  un(Jer  the  Stamp  Act  issued  by  the  Government  of  India.     It  is 
8  M  87      usually  understood  to  mean  a  bill  of  exchange,  but  as  the    District  Judge 
(F.B.).      °f  South  Canara  holds  that  it  includes  a  promissory  note,  and  as  the  Col- 
lector refers  to  this  point  in  his  annual  reporb  upon  the  stamp  revenue,  the 
Board  resolve  to  refer  this  question  also  fco  the  High  Court." 

The  promissory  note  for  Ra.  135  referred  to  in  the  Resolution  [89] 
of  the  Board  of  Revenue  was  dated  8th  March  1882,  and  the  date  of  the 
promissory  note  for  Rs.  56  was  23rd  June  1880. 

The  Government  Pleader  (Mr.  Shephard)  appeared  on  behalf  of  the 
Board  of  Revenue. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,  KERNAN,  MUTTDSAMI 
AYYAR,  HUTCHINS  and  BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — We  reply  to  this  reference  that  the  document  of  the 
8bh  March  1882  being  attested  and  not  payable  to  bearer  or  order,  is  a 
bond  as  defined  in  the  Stamp  Act,  that  the  stamp  it  bore  was  not  a  stamp 
which  was  proper  for  such  an  instrument,  and  that  the  instrument  should 
have  been  treated  as  unstamped. 

The  instrument  of  23rd  June  1880  is  a  promissory  note  payable  to 
order  and  therefore,  although  attested,  it  is  not  a  bond  and  it  bears  a 
proper  stamp  as  a  promissory  note. 


8  M.  89  =  9  Ind.  Jnr.  21. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt..  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


MlNAKSHl  (Defendant  No.  1),  Appellant  v.  VlRAPPA  AND  ANOTHER 

(Plaintiff  and  Defendant  No.  11),  Respondents." 

[13th  March  and  15th  October,  1884.] 

Hindu  law —  Unborn  son-  Right  to  ancestral  property  not  defeated  by  will  of  father. 

According  to  the  Hindu  law  which  obtains  in  the  Madras  Presidency  the 
right  of  a  son  in  the  womb  to  ancestral  property  cannon  be  defeated  by  a  will  or 
gift. 

Qucere :  Whether  this  rule  would  govern  the  case  of  an  alienation  for  value. 
[Appr.,  16  M.  76.] 

THIS  was  an  appeal  from  the  decree  of  E.  Turner,  Acting  District 
Judge  of  Madura,  dated  28i;h  September  1883,  modifying  the  decree  of 
T.  Ganapathi  Ayyar,  Subordinate  Judge  of  Madura  (East),  in  suit  53  of 
1882. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (TURNER,  C.  J.  and  MUTTUSAMI 
AYYAR,  J). 

The  Advocate-General  (Hon.  P.  0' Sullivan]  and  Gopalacharyar,  for 
appellant. 

Bhashyam  Ayyangar,  for  respondents. 

*  Second  Appeal  1063  of  1383. 
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JUDGMENT.  1884 

[90]   In  this  case  one  Anaiyappa  Filial  died  on  the  4th  of  February 
1874,    leaving  two  widows,    Minakshi,    defendant    No.    1,    and    Avadai,     APPEL- 
defendant  No.  11.     Avadai  was  delivered  of  a  son  Malaiayya  on  the    day 
following  his  father's  death.     This  son  died  in   1878  and  Avadai  claimed 
to  succeed  to  ancestral  property   left  by  Anaiyappa  Pillai   as  the  mother      CIVIL, 
and  heiress  of  her  son.     In  that  character  she  has  granted    a  lease  to  the    o  M~ag  = 
plaintiff  Virappa   Nayakan.     Her   right   to   make  this  lease  is   contested  g  jn^  jur 
by  Minakshi,    who  relies  upon  an   alleged  will  executed    by    Anaiyappa         21 
Pillai  on  the    day  preceding   his  death    and    registered  on  the  day  of  his 
death. 

It  has  been  found  that  Anaiyappa  Pillai,  at  the  time  of  the  execu- 
tion of  the  will,  understood  its  purport  and  effect,  and  that  he  did  not 
execute  it  under  undue  influence,  but  freely  and  voluntarily.  The  ques- 
tion arises  whether  the  will  can  take  effect  so  as  to  defeat  the  right  of 
this  unborn  son. 

On  the  question  as  to  the  time  at  which  the  right  of  a  son  accrues  to 
share  in  ancestral  property  a  wide  difference  of  opinion  prevailed  among 
Hindu  lawyers.  The  author  of  the  Dayabhaga  held  that  the  right  accrued 
only  on  partition,  and  the  author  of  the  Mitakshara  that  it  accrued  on 
birth.  By  the  latter,  for  certain  purposes,  conception  was  regarded  as 
equivalent  to  birth  ;  for  instance,  if  a  partition  was  made  among  brothers, 
and  it  was  known  that  their  mother  was  pregnant,  a  share  was  to  be 
reserved,  and  if  after  a  partition  the  mother  bore  a  son  who  must  have  been 
conceived  before  partition,  the  partition  was  to  be  re-opened  and  the  rights 
of  the  child  in  the  womb  recognized.  A  passage  has  been  cited  by 
Mr.  Bhashyam  Ayyangar  from  the  Smriti  Chandrika,  cb.  I,  paragraph  27, 
in  which  the  author,  reciting  the  aloka  "  The  venerable  teachers  direct 
that  ownership  to  wealth  is  acquired  by  birth  alone,"  explains  the  terms 
"  by  birth  alone"  as  meaning  "  by  the  very  formation  of  the  foetus  in  the 
mother's  womb.  " 

The  testamentary  power  of  a  Hindu  has  been  held  not  to  be  more 
extensive  than  his  power  of  gift,  and  it  has  been  held  by  this  Court  in 
Muthia  Chetti  v.  Zamindar  of  Ramnad  (l)  that  a  father  cannot  make  a 
gift  of  ancestral  property  so  as  to  defeat  the  rights  of  a  son  begotten,  but 
as  yet  unborn. 

When  a  question  arises  as  to  the  effect  of  a  gift  or  testamentary 
[91]  disposition  to  defeat  the  rights  of  an  unborn  son,  we  conceive  we  are 
following  what  was  understood  to  be  the  Hindu  law  of  this  Presidency  in 
supporting  the  ruling  cited. 

It  was  observed  by  Mr.  Justice  Willes  in  the  Tagore  Case  (2),  when 
commenting  on  limitations  of  property  to  certain  persons,  that  ''  by  a  rule 
now  generally  adopted  in  jurisprudence,  this  class  would  include  children 
in  embryo  who  afterwards  came  into  separate  existence,"  and  if  the  note 
which  has  been  given  us  of  a  decision  of  this  Court  in  Eegular  Appeals  43 
and  46  of  1874  (3)  is  correct,  Mr.  Justice  Holloway  declared  that  the  rule 
of  Hindu  law  was  on  this  point  analogous  to  the  rule  referred  to  by  Mr. 
Justice  Willes. 

We  hold,  then,  that  the  rights  of  a  son  in  the  womb  to  ancestral 
property  cannot  be  defeated  by  a  will  or  a  gift. 

(1)  2  Ind.  Jur.  205.  (2)  9  B.L.R.  877  (397). 

(3)  Not  reported  ;  see  Revenue  Register,  vol.  ix.  p.  38,  and  2  Ind.  Jur.  208. 
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Whether  there  may  not  be  grounds  for  holding  otherwise  in  the  case 
of  an  alienation  for  value  is  a  question  which  we  need  not  now  consider. 

There  are  obvious  reasons  of  convenience  for  holding  that  a  purchaser 
for  value  is  not  bound  to  enquire  whether  the  wife  of  the  seller  is  enceinte, 
nor  indeed  has  science  yet  arrived  at;  such  a  point  that  where  there  has 
been  frequent  opportunity  of  access  between  the  parents  a  conclusive 
opinion  can  be  formed  as  to  the  exact  moment  of  conception. 

Whether  an  alienation  to  a  bona  fide  purchaser  for  value,  which  would 
be  valid  if  made  with  the  consent  of  sons,  and  valid  if  there  were  no  sons 
in  existence  to  consent  to  it,  would  be  voidable  because  of  the  existence 
of  a  child  in  the  womb,  which  might  or  might  not  be  a  son,  we  should 
prefer  to  determine  after  hearing  the  full  arguments. 

In  the  present  case,  we  must  hold  that  the  estate  of  Anaiyappa  Pillai 
vested  in  his  son  on  his  birth,  and,  on  the  son's  death,  in  Avadai. 

We  do  not  overlook  the  right  of  Minakshi  to  maintenance,  but  that 
is  not  a  question  which  can  be  determined  in  this  suit. 

The  appeal  consequently  fails  and  is  dismissed  with  costs.  The 
memorandum  of  objections  not  being  pressed  is  dismissed. 


[92] 


8  M  92. 
APPELLATE  CIVIL. 


Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


SUB  RAM  ANY  A  (First  Defendant),  Appellant,  v.  PONNUSAMI 
AND  ANOTHER  (Plaintiffs),   Respondents.'''      [23rd  October,  1884.] 

Hitidu  Law — Sale  by  widow  in  excess  of  power — Suit  by  reversioners  for  share  of  land 
sold  on  payment  of  proportionate  amount  of  sum  properly  lent — Decree  for 
redemption. 

The  widow  of  a  Hindu  sild  to  the  defendants  a  portnn  of  her  husband's 
estate  for  less  than  its  market  value  and  for  a  sum  in  excess  of  what  she  was 
justified  in  raising  by  sale.  Tha  oUintifis,  two  of  three  reversioners  entitled  to 
the  estate,  sued,  on  the  death  of  the  widow,  to  recover  from  the  purchasers  two- 
thirds  of  the  land  sold  upon  payment  of  two-thirds  of  the  sum  which  the  widow 
was  justified  in  raising  : 

Held,  that  the  plaintiffs  ware  entitled  to  the  relief  claimed, 
[Appl.,  6  C.L.J.  490  (522)  ;  R.,  3  G.L.J.  260  (269).] 

THIS  was  a  suit  by  two  Hindu  reversioners  to  recover  a  two-thirds 
share  in  thirty  parcels  of  land,  which  had  been  sold  by  the  widow  of 
their  cousin,  with  mesne  profits  from  the  date  of  the  widow's  death  in 
1881. 

The  defendants,  Nos.  1  and  2,  were  the  purchasers.  Defendant  No.  3 
was  a  reversioner  alleged  to  be  entitled  to  one-third  share. 

The  pleas  were  (l)  that  the  first  plaintiff,  Ponnusami  Udayan,  having 
embraced  Christianity,  had  no  right  to  the  land  ;  (2)  that  the  sales  had 
been  made  for  legal  necessity. 

The  District  Munsif  of  Tiruvalur  (T.  Kanakasabai  Mudali)  held  that 
the  sales  had  been  made  for  proper  purposes  and  dismissed  the  suit. 

On  appeal  the  District  Judge  of  North  Tanjore  (W.  F.  Grahame^held 
that  by  virtue  of  Act  XXI  of  1850,  plaintiff  No.  1  had  not  lost  his  rights 

*  Second  Appeal  1096  of  1883. 
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and  found  that  the  widow,  to  discharge  a  debt  of  Bs.   349-1-3,  sold  with-  1884 

out  pressure,  for  Bs.  500,  property  worth  Be.  1,500.  Ocs.  28. 

The  District  Judge  decreed  (citing  Mayne's   Hindu   Law,  Sections 

545,    560)   that   plaintiffs    should   recover  two- thirds    of  the  [93]   land  APPEI,- 

sued  for  and  meane  profits  from  the  data  of  decree  on    condition  of  paying  LATE 

two-thirds  of  Rs.    349-1-3  with   interest  at  6  per  cent,  per   annum  since  ClVIL. 

death  of  the  widow.  

Defendant  No.  1,  Subranaanya  Udayan,  appealed  to  the  High  Court,  8M.  92. 
inter  alia,  on  the  following  grounds  : — 

(1)  The  District  Judge  was  wrong  in  treating  the  sale  by  the  widow 

as  a  mortgage. 

(2)  Plaintiff  No.  1  having  become  a  Christian    before  Act  XXI  of 

1850  came  into   operation  and  before   any  right  in   the  land 
vested  in  him,  had  no  right  to  a  share. 

(3)  The   District   Judge   was    wrong   in   charging  interest  on  the 

amount  advanced  by  defendants   only  from  the  date  of  the 
widow's  death. 

(4)  Plaintiffs  were  not  entitled  to  any  mesne  profits. 
Hon.  Rama  Rau,  for  appellant. 

Mr.  Shaw  (with  him  Mr.  Norton],  for  respondents. 

The  Court  (TuRNEE,  C.J.,  and  HuTCHiNS,  J.)  delivered  the  following 

JUDGMENT. 

The  Appellate  Court  has  disposed  of  this  appeal  according  to  the 
ordinary  rule  in  such  cases.  Where  it  is  found  that  an  alienation  has 
been  made  by  a  widow  to  a  person  cognizant  of  the  circumstance  to  an 
extent  considerably  in  excess  of  what  the  justifying  purpose  requires,  the 
Court,  at  the  instance  of  the  reversioner,  may  declare  the  alienation  valid 
only  as  a  mortgage  for  the  amount  which  should  properly  have  been 
raised. 

The  Appellate  Court  has  therefore  rightly  held  plaintiffs  entitled  to 
redeem. 

But,  in  ascertaining  the  amount  which  it  is  incumbent  on  them  to 
pay,  the  Judge  should,  in  our  judgment,  have  allowed,  in  addition  to  the 
amount  awarded  by  him,  the  sum  of  Bs.  22-8-0  which  was  paid  to  the 
conditional  mortgagee  and  interest  to  the  extent  of  Bs.  52-13-1  on  the  debts 
which  were  discharged  by  the  alienee. 

Although  the  instruments  by  which  those  debts  were  secured  provid- 
ed only  for  the  payment  of  interest  at  the  rate  of  12  per  cent,  up  to  cer- 
tain dates,  specified  in  them  respectively,  when  payments  were  not  made 
at  the  appointed  times,  interest  would  be  fairly  chargeable  at  the  rate  agreed 
until  satisfaction  of  the  claim. 

[94]  The  decree  of  the  Appellate  Court  is  varied  by  declaring  that 
the  plaintiffs  are  enticled  to  recover  possession  on  payment  of  two-thirds 
of  Bs.  75-5-9  in  addition  to  the  amount  mentioned  in  that  decree. 

The  parties  will  respectively  pay  and  receive  proportionate  costs  in 
this  appeal. 
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Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Muttusami  Ayyar. 


VlJAYA  (Plaintiff),  Appellant  v.  SRIPATHI  (Defendant),  Respondent.*' 
[llth  November,  1884.] 

Hindu  Law— Maintenance — Suit  to  reduce  rate  awarded  by  decree. 

S,  a  Hindu,  obtained  a  decree  for  maintenance  at  a  certain  rate  against  R,  her 
father-in-law.  After  the  death  of  R,  V,  who  was  adopted  by  R,  subsequent  to 
the  decree,  sued  S  to  have  the  rate  reduced  on  the  ground  that  the  estate  of  R, 
which  came  to  his  hands,  was  considerably  diminished  in  value: 

Held,  that,  as  the  estate  had  been  diminished  by  the  voluntary  acts  of  R  and 
V,  the  claim  could  not  be  allowed. 

[F.,  24  B.  386  (390)  ;  26  B.  707  (709).] 

THIS  was  an  appeal  from  the  decree  of  M.  Cross,  Subordinate  Judge 
at  Kumbakonam. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.). 

Gopalacharyar,  for  appellant,  referred  to  Buka  Bai  v.  Ganda  Bai  (I) ; 
1  West  and  Buhler,  p.  262  ;  Mayne's  Hindu  Law.  Section  383  ;  Sreeram 
Buttacharjee  v.  Puddomookee  Debia  (2) ;  Ram  Kullee  Koer  v.  The  Court  of 
Wards  (3). 

Hon.  Rama  Rau,  for  respondent. 

JUDGMENT. 

The  defendant  Sripathi  Ammal  obtained  a  decree  against  her  father- 
in-law,  Ramudu  Chetti,  declaring  her  entitled  to  receive  annually  for  her 
maintenance  50  kalama  of  paddy  now  estimated  at  Rupees  50,  Rupees 
480  in  cash  and  Rupees  60  in  lieu  of  a  residence. 

[95]  The  plaintiff,  Samudra  Vijaya  Chetci,  the  brother-in-law  of 
Ramudu  Chetti,  who  was  adopted  by  him  subsequently  to  the  decree,  has 
come  into  Court  claiming  that  the  maintenance  should  bo  reduced,  in- 
asmuch as  the  estate  which  came  to  his  hands  and  is  now  enjoyed  by 
him  .is  considerably  less  in  value  and  extent  than  the  estate  in  the  hands 
of  Ramudu  Ghetti  at  the  time  the  decree  was  passed  in  the  defendant's 
favour. 

The  circumstances  which  the  plaintiff  alleges  as  having  reduced  the 
extent  and  value  of  the  estate  are  the  assignment  of  22^  velis  to  the  widow 
and  3  velis  to  the  grand-daughter  of  the  deceased  Ramudu  Chetti  in 
pursuance  of  his  will,  the  sale  by  the  plaintiff  of  about  36  velis  in  part 
to  satisfy  heavy  debts  incurred  by  him  in  establishing  his  right  of  succes- 
sion and  in  part  to  discharge  sums  which  he  was  directed  to  pay  by 
the  will  of  Ramudu  Cbetti. 

The  plaintiff  alleges  that  the  lands  remaining  in.  his  hands  are  only 
46  velis  for  his  own  use,  and  6  velis  dedicated  to  a  charity,  and  he  asserts 
that  the  46  velis  yield  a  net  income  of  only  a  little  over  Rupees  1,000. 


(1)  1  A.  594. 


*  Appeal  60  of  1884. 
(2)  9  W.  R.  152. 
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He  also  asserts  that  he  has  still  to  pay  debts    amounting  to  Rupees        1884 
18,000.  Nov  11. 

It  is  contended  on  behalf  of  the  defendant  that  a  suit   will  not  lie  to        

alter  the   rate   of    maintenance  which    has  already  been   determined   by     APPEL- 
judicial   decree  ;  next,  that  the  plaintiff  has  not  truly  stated  the   amount       LATE 
which  he  received  from  his  adoptive  father  ;  thirdly,  that  the  amount  so      CIVIL, 
received  and  the  income  which   he  has  enjoyed  was  amply    sufficient  to 
discharge  all  proper  expenditure  ;  fourthly,    that  if,    notwithstanding  the 
decree  obtained  by  the  defendant,  the  question  as  to  the   propriety  of  the 
rate  of  maintenance  can  be  re-opened,  it,  can  only  be  re-opened  when  the 
change  of  circumstances    has  been  brought  about  independently  of   the 
voluntary  action  of  the  person    chargeable  with  the  maintenance,  and  of 
those  claiming  under  him  ;  and,  fifthly,  that  if  there  had  not  been  deducted 
from  the  estate  asifc  stood  in  the  time  of  Ramudu  Chetti  what  has  passed 
out;  of  the  hands  of  the    plaintiff  by  the    voluntary  act  of  his    adoptive 
father,  or  by  his  own  act,  the  estate  would  have  produced  an    income,  in 
proportion  to  which  the  maintenance  decreed  to  the  defendant  would  still 
be  reasonable. 

It  is  unnecessary  for  us  to  determine  in  this  suit  whether  a  decree 
for  maintenance  once  passed  can  or  cannot  be  varied  by  [96]  sub- 
sequent proceedings.  Possibly  this  Court  would  hold,  as  has  been  held 
elsewhere,  that  a  reduction  of  the  family  wealth  would,  under  certain  cir- 
cumstances, justify  a  reduction  in  the  allowance  assigned  for  maintenance 
even  as  the  result  of  judicial  decision. 

But  we  are  not  aware  of  any  case  in  which  it  has  been  held  that 
where  the  family  property  has  been  diminished  by  the  voluntary  act  of 
those  who  are  liable  for  the  maintenance  of  the  family,  such  reduction 
justifies  a  diminution  of  the  rate  agreed  or  allowed  by  Court. 

To  hold  otherwise  would  be  to  put  it  in  the  power  of  any  person  liable 
to  such  a  charge  to  defeat  the  charge,  and  where  there  has  been  a  decree  to 
defeat  the  decree. 

To  apply  these  principles  to  the  present  case,  the  Judge  doubts,  and 
it  appears  to  us  not  without  reason,  whether  the  plaintiff  has  correctly 
stated  the  amount  of  property  which  he  received  on  the  death  of  Ramudu 
Chetti.  His  adoptive  father  had  not  only  possessed  an  estate  in  land  yield- 
ing an  income  of  upwards  of  15,000  rupees  annually,  according  to  plaint- 
iff's own  estimate,  but  he  had  engaged  in  money  dealings,  and  it  is  im- 
probable that  he  left  no  more  than  the  outstandings  admitted  by  the  plaint- 
iff. Assuming,  however,  that  the  sum  due  to  him  at  his  decease  was  no 
more  than  the  30,000  rupees  admitted  by  the  plaintiff,  and  of  which  he  has 
collected  17,000  rupees  ;  this  sum  with  the  annual  income  of  the  estate 
ought  to  have  sufficed  to  meet  all  the  necessary  charges  of  litigation.  Of 
these  charges  the  plaintiff  produces  no  account.  They  could  hardly  have 
exceeded  15,000  rupees  unless  the  remuneration  for  professional  assistance 
was  much  larger  than  the  law  required,  or  is  customary  in  practice.  The 
other  causes  which  have  produced  a  diminution  of  the  family  estate,  are 
either  the  will  of  Ramudu  Chetti  or  the  voluntary  acts  of  the  plaintiff. 

In  the  view  which  we  take  of  the  law,  although  no  doubt  Ramudu 
Chetti  would  have  been  justified  in  providing  maintenance  for  his  widow 
and  also  in  making  provision  for  the  marriage  of  his  grand-daughters, 
the  plaintifi  would  not  have  been  bound  to  give  effect  to  those  directions 
in  such  a  manner  as  to  disable  him  from  meeting  the  reasonable  sum  for 
maintenance  which  had  been  awarded  by  the  decree  to  the  defendant ;  still 
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less  was  the  plaintiff  justified  in  surrendering  to  another  daughtar- 
in-law  a  capital  sum  [97]  which  would  produce  an  income  largely 
in  excess  of  that  enjoyed  by  the  defendant,  or  in  making  payment  of  a 
considerable  sum  to  construct  a  mantapam,  even  though  Ramudu  Chetti 
may  have  expressed  his  intention  of  so  doing.  Neither  the  alienations  by 
Eamudu  Chetti  nor  the  alienation  by  the  plaintiff  can,  under  the  circum- 
stances, be  set  up  to  defeat  the  decree  obtained  by  the  defendant. 

We  consider  then  that  the  Judge  was  fully  justified  in  dismissing  the 
present  suit.  To  hold  otherwise  would  be  to  sanction  the  doctrine  that 
the  rights  of  third  parties  can  be  subordinated  to  the  arbitrary  pleasure  of 
persons  whose  obligation  to  respect  them  has  been  established  by  judicial 
decision. 

The  appeal  is  dismissed  with  costs. 


8  M.  97. 
APPELLATE  CIVIL. 

Before  Sir  Charless  A.  Turner,  Kt,,  Chief  Justice,  aiid 
Mr.  Justice  Muttusami  Ayyar. 


ROBERT  BELL  NIXON  (Insolvent),  Appellant,  v.  THE  CHARTERED 

MERCANTILE  BANK  OF  INDIA,  LONDON  AND  CHINA 
(Opposing  Creditor),  Respondent*      [14th  October,  1884.] 

Insolvent  Act,  11  and  12  Viet.,  c.  21,  Sections.  47,51. 

By  an  order  made  under  the  provisions  of  11  and  12  Viet.,  c.  21,  it  was  directed 
that  an  insolvent-debtor  was  entitled  to  his  discharge  as  to  all  the  debts  men- 
tioned  in  his  schedule,  save  and  except  the  debt  due  to  a  certain  creditor,  and  as 
to  such  debt  that  the  insolvent  should  be  entitled  to  be  discharged  as  soon  as  he 
had  been  in  custody  at  the  suit  of  the  creditor  for  six  months,  and  it  was  further 
ordered  that  the  insolvent  be  committed  to  custody  in  respect  of  this  debt  for  six 
months  : 

Held,  that  the  order  of  committal  was  within  the  power  given  to  the  Court  by 
Sections  47  and  51  of  11  and  12  Viet.,  c.  21. 

[Overruled,  13  M.  150.] 

THIS  was  an  appeal  from  an  order  of  Kernan,  J.,  dated  25th  August 
1884,  made  in  the  Insolvent  Court  in  the  matter  of  the  petition  of  Robert 
Bell  Nixon,  an  insolvent  debtor. 

The  material  portion  of  the  judgment  of  Kernan,  J.,  for  the  purpose 
of  this  report,  was  as  follows : — 

[98]  "  I  think  the  debts  of  the  insolvent  so  far  exceeded  his  means  of 
paying  as  to  show  gross  misconduct  in  contracting  his  debts.  He  was 
utterly  insolvent',  and  was  so  for  at  least  twelve  months  before  the  year 
1883. 

"  As  regards  tbe  debt  of  the  Chartered  Mercantile  Bank  to  the  extent 
of  Rs.  80,000,  I  order  that  the  insolvent  Robert  Bell  Nixon  be  discharged, 
when  he  shall  be  in  custody  at  the  suit  of  the  Bank  for  six  months,  and  I 
order  the  insolvent  to  be  committed  to  custody  in  respect  of  the  debt,  to 
the  extent  of  Rs.  80,000,  during  the  said  period  of  six  months,  and  that 
the  Official  Assignee  do  pay  to  the  insolvent,  while  in  custody,  Rs.  5  per 
week. 

*  Appeal  16  of  1884. 
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"As  regards  the  general  creditors,  who  have  not  made  any  special 
case,  I  will  merely  discharge  the  insolvent  under  Section  47.  He  has  been 
before  this  Court,  now,  since  5th  July  1883,  and  his  future  property  will 
be  liable  to  his  debts,  unless  he  may  hereafter  obtain  an  order  under 
Section  66." 

Upon  the  application  of  the  insolvent,  it  was  ordered  that  his  solici- 
tors should  be  paid  Es.  250  in  addition  to  the  costs  of  schedule,  to  enable 
tb«  in-solvent  to  appeal,  if  so  advised,  and  that  the  order  for  arrest  should 
not  issue  for  one  month. 

The  insolvent  appealed  on  the  ground,  inter  alia,  "  that  the 
learned  Commissioner  having  passed  a  final  order  discharging  the  insolvent 
as  to  all  his  debts  except  the  debt  due  to  the  Chartered  Mercantile  Bank 
of  India,  London  and  China,  and  as  to  that  debt  discharging  the  insolvent, 
as  soon  as  he  should  have  been  in  custody  at  the  suit  of  the  said  Bank  for 
a  period  of  six  months,  had  no  power  to  order  the  commitment  of  the 
insolvent  to  custody." 

Mr.  Shaw,  for  appellant. 

Mr.  Branson,  for  the  Bank. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.),  after  discussing  the  evidence,  proceeded  as  follows  : — 

When  we  look  to  the  general  conduct  of  the  insolvent  as  a  merchant, 
there  is  unfortunately  nothing  that  would  justify  us  in  interfering  with  the 
Commissioner's  order.  The  insolvent  knew  that  his  capital  had  been 
lost :  he  must  have  known  at  the  latest  in  February  and  March  1883  that 
his  liabilities  had  increased  so  largely  that  he  had  been  for  some  time 
speculating  with  the  money  of  his  creditors :  he  nevertheless  continued 
business  which  his  experience  had  shown  him,  involved  considerable  risk, 
and  [99]  allowed  the  monies  he  received  from  Madras  merchants  and  the 
Bank  to  go  to  his  general  account  and  satisfy  prior  engagements.  He  was 
thus  unable  to  obtain  the  goods,  which,  in  the  case  of  the  merchants,  he 
had  received  their  monies  to  buy,  and,  in  the  case  of  the  Bank,  he  had 
represented  himself  as  having  acquired  and  could  hold  as  security. 

The  order  of  the  learned  Commissioner  appears  to  us  to  be  within 
his  powers  under  Sections  47  and  51  of  the  Act.  The  47th  Section  gives 
the  Commissioner  power  to  commit  an  insolvent  to  custody  for  any  debt 
or  demand  if  he  is  not  already  in  custody,  and  the  51st  Section  gives  him 
power  in  the  cases  mentioned  in  that  section  to  adjudge  that  the  insolvent 
shall'be  discharged  when  he  shall  have  been  in  custody  for  a  time  specified 
not  exceeding  two  years.  Instead  of  committing  the  insolvent,  the  learned 
Judge  might  have  refused  protection  and  left  the  opposing  creditor  to 
a  suit  to  secure  the  imprisonment  of  his  judgment-debtor,  but  this  would 
have  occasioned  useless  expense. 

We  dismiss  the  appeal  and  allow  the  costs  of  the  opposing  creditor  in 
this  Court  out  of  the  estate.  The  order  of  the  learned  Commissioner  will 
issue  forthwith. 

Solicitors  for  Nixon  :  Grant  and  Laing. 

Solicitors  for  the  Bank  :  Branson  and  Branson. 
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1884  8  M.  99. 

Nov._20.  APPELLATE  CIVIL. 

APPEL-  Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

LATE  Hutchins. 

CIVIL. 

8M~~99  SIVABAMA  (Auction-purchaser) ,  Petitioner  v.  RAMA  AND  OTHERS 

(Judgment-debtors),  Respondent*     [20th  November,  1884.] 

Civil  Procedure  Code,  Section  313,   315 — Refund  of  purchase-money — Limitation  Act, 
sch.  II,  Art.  174. 

Under  Section  313  of  the  Code  of  Civil  Procedure  a  purchaser  at  a  sale  in 
execution  of  a  decree  may  resist  the  confirmation  of  the  sale  and  prevent  its  con- 
clusion, while  under  Section  315  he  may  apply,  after  the  confirmation  of  the 
sale,  for  refund  of  the  purchase-money  on  the  ground  that  nothing  passed  by 
the  sale. 

[100]  To  entitle  a  purchaser  under  para.  2  of  Section  315  of  the  Code  of  Civil 
Procedure,  to  a  refund  of  purchase- money,  it  is  not  necessary  that  a  Court 
should  h*ve  decided  in  other  proceedings  that  the  judgment-debtor  had  no  saleable 
interest)  in  the  property  which  purported  to  be  sold,  or  that  the  purchaser  should 
have  obtained  actual  possession  and  have  been  deprived  thereof. 

[F.,9  M.  437.] 

THIS  was  an  application  to  the  High  Court  under  Section  622  of  the 
Code  of  Civil  Procedure  to  set  aside  an  order  of  C.  Gopalan  Nayar,  District 
Munsif  of  Shernad,  rejecting  an  application,  made  on  the  2nd  April  1884, 
under  Section  315  of  the  Code  of  Civil  Procedure,  by  Sivarama  Krishna 
Bhatta,  plaintiff  in  suit  170  of  1882,  and  purchaser  of  certain  land  sold  in 
execution  of  the  decree  in  the  said  suit  on  the  28th  November  1882,  for  a 
refund  of  purchase-money  paid  by  him  for  the  said  land,  on  the  ground 
that  the  judgment-debtors  had  no  saleable  property  therein  (their  interest 
having  been  already  sold  in  execution  of  another  decree)  by  cancelling  a 
receipt  acknowledging  satisfaction  of  the  decree  to  the  extent  of  the  pur- 
chase-money. The  petitioner  also  prayed  for  an  order  that  he  should  be 
at  liberty  to  recover  the  said  sum  uader  the  decree. 

The  District  Munsif  delivered  the  following 

JUDGMENT. — "  If  debtors  had  no  saleable  interest,  petitioner  should 
have  asked  under  Section  313  to  set  aside  the  sale,  and  he  is  now 
barred  from  doing  so  under  Art.  172  of  Sch.  II  of  the  Limitation  Act.  In 
my  opinion  Section  315  is  inapplicable  to  the  case,  inasmuch  as  the 
sale  has  not  been  set  aside  under  Section  312  or  Section  313,  nor  has  it 
been  found  (by  a  judicial  tribunal)  that  petitioner  has  been  deprived  of  the 
property  by  reason  of  want  of  interest  in  the  debtors  nor  has  money  been 
paid  to  any  person  as  provided  therein.  I  reject  the  petition." 

Gopalan  Nayar,  for  petitioner. 

Respondents  were  not  represented. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  was 
delivered  by 

TURNER,  C. J. — It  would  be  idle  to  refer  the  purchaser  to  a  suit  (in 
which  he  must  be  defeated)  to  entitle  him  to  claim  a  refund  under  Section 
315,  para.  2,  and  there  is  no  reason  why  the  term  "  it  is  found"  should  not 
apply  to  the  Court  executing  the  decree  as  well  as  to  any  Court  in  which 

*  Civil  Revision  Petition  255  of  1884 . 
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the  right  to  insist  on  the  purchase  is  decided  in  a  separate  suit.  It  ie 
more  difficult  to  determine  why  a  purchaser  who  is  allowed  only  sixty 
[101]  days  for  an  application  under  Section  313  should,  if  that  period 
has  elapsed  without  an  application,  be  permitted  to  make  another  appli- 
cation under  Section  315,  but  ifc  is  clear  that  if  we  construe  the  terms  "  is 
deprived  of  it  "  as  meaning  a  deprivation  of  possession,  we  are  putting  on 
those  terms  a  meaning  which  they  do  not  necessarily  bear,  and  we  are 
excluding  from  the  operation  of  the  section  many  cases  which,  it  may 
reasonably  be  inferred,  it  was  intended  to  include ;  for  instance,  where  a 
purchaser  after  obtaining  a  certificate  applies  for  possession  and  is  resisted 
and  is  referred  to  a  suit  in  which  he  fails.  This  is  the  case  of  most 
common  occurrence.  We  might  also  exclude  cases  which  are  frequent 
where  the  interest  is  one  which  does  not  admit  of  certain  possession.  On 
the  whole,  the  distinction  we  think  between  the  two  applications  under 
the  two  sections  is  this.  Under  Section  313  the  purchaser  may  resist 
the  confirmation  and  so  prevent  the  conclusion  of  the  sale,  while  under 
Section  315  he  may  apply  after  the  confirmation  of  the  sale  for  the  refund 
of  the  purchase  money,  on  the  ground  that  nothing  has  passed  by  the  sale. 
We  set  aside  the  order  of  the  Munsif  and  direct  him  to  pass  a  fresh 
order.  We  make  no  order  as  to  costs. 


8  H.  101. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


KUNHI  MOIDIN  (Auction-purchase^},  Petitioner  v.  TARAYIL 

MOIDIN  (Decree-holder),  Respondent,*      [22nd  September  and  20bh 

November,  1884.] 

Civil  Procedure  Code,  Section  315 — Refund  of  purchase  money. 

Upon  an  application  for  refund  of  purchase  money  under  Section  315  of  the 
Code  of  Civil  Procedure,  the  Munsif,  being  of  opinion  that  the  purchaser  had  in 
collusion  with  the  judgment-debtor  run  up  the  price  of  the  land  at  auction  far 
beyond  its  value  with  a  view  to  prevent  other  property  attached  from  being  sold 
to  satisfy  the  decree,  rejected  the  application,  except  as  to  a  sum  of  Rs.  50,  which 
represented  the  alleged  value  of  ths  judgment-debtor's  interest  in  the  land 
brought  to  sale  by  the  decree-holder  : 

Held,  that,  as  the  judgment-debtor  was  found  to  have  no  interest  in  the  land, 
the  purchaser  was  entitled  to  a  refund  of  the  money  paid  to  the  decree-holder. 

IK.,  13  A.  383  (386).] 

[102]  THIS  was  an  application  under  Section  622  of  the  Code  of  Civil 
Procedure  to  set  aside  an  order  of  P.  Govinda  Menon,  District  Munsif  of 
Ernad,  dated  20th  December  1883,  made  on  a  petition  under  Section  315 
of  the  Code  of  Civil  Procedure. 

The  petitioner,  Pukkoden  Kunhi  Moidin,  applied  for  a  refund  of 
Es.  475  paid  by  him  on  12th  June  1878,  as  purchaser  of  certain  land  at 
an  auction  sale  in  execution  of  the  decree  in  suit  226  of  1876. 

Possession  was  not  obtained,  the  land  being  in  the  possession  of  a 
stranger,  and,  in  suit  450  of  1882,  brought  by  the  petitioner  against  the 
•decree- holder  and  others  to  establish  his  claim  to  the  land,  it  was 
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1885        decreed  that  the  judgment-debtor  in  suit  226  of  1876  had  no  interest  in 
Nov.  20.     the  land. 

The  decree-holder  in  suit  226  of  1876,  Tarayil  Moidin,  opposed  the 

APPBL-     petition  for  refund  on  the  ground  that  the  petitioner  had  conspired  with 

LATE      the  judgment-debtor  to  defraud  him.     He  alleged  that  he  had  only  brought 

CIVIL       *°  sa^e  D*s  judgment-debtor's  panayam  (mortgage)  right  in  the  land  worth 

Rs.  50,  and  that  the  purahaser  who  was  a  relative  of  tha  judgment-debtor 

8M.  101,    bad  bid   at  wuotion  for   the  land  till   the  price  exceeded   the   amount  of 
the  decree  and  far  exceeded  the  value  of  the  interest,  which,  he  asserted, 
was  possessed  by  the   judgment-debtor    in  the  land,    with    a    view    to 
prevent  other  property  attached  from  being  sold. 
The  judgment  of  the  Munsif  was  as  follows: — 

"On  looking  into  the  nature  of  the  case  and  the  state  of  the  paramba, 
I  have  no  doubt  whatever  that  the  auction-purchaser  and  judgment-debtor 
have  colluded  and  that  this  mere  uyuparamba  has  been  purchased  for 
more  than  its  real  value  and  that  the  other  properties  have  been  caused  to 
be  released  from  attachment.  No  man  of  sense  would  purchase  this 
paramba  for  Es.  475.  The  very  fact  of  purchasing  at  that  price  by  the 
auction-purchaser  is  itself  the  strongest  evidence  of  fraud.  It  is  difficult 
to  obtain  clear  evidence  of  fraud.  It  is  only  possible  to  guess  from  fact. 
A  Court  of  Justice  will  not  execute  a  claim  based  on  fraud.  There  shall, 
therefore,  be  no  order  under  Section  315  to  return  the  full  amount  to 
the  auction-purchaser.  I  have  no  doubt  that  the  decree-holder  in  this 
case  mentioned  without  information  in  the  schedule  that  the  debtor  has  a 
panayam  claim  of  Rs.  50  on  the  paramba  in  dispute.  I  think  that,  as 
the  decree-holder  did  not  make  sufficient  inquiry  when  that  claim  was 
mentioned,  he  is  to  [103]  return  to  the  auction-purchaser  the  amount  of 
the  claim  alleged  to  have  belonged  to  the  debtor.  On  these  grounds,  it  is 
ordered  that  the  decree-holder  shall  return  Rs.  50  to  the  auction-purchaser 
and  both  parties  shall  bear  the  costs." 
Gopalan  Nayar,  for  petitioner. 
Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.  J.,  and  HuTCHINS,  J.)  was 
delivered  by 

TURNER,  C.  J. — In  this  case  a  person  who  purchased  property  at 
auction  in  execution  of  a  decree  applied  for  possession  ;  this  claim  was 
resisted.  He  brought  a  suit  to  vindicate  his  title,  and  it  was  held  on  the 
14th  October  1882  that  the  judgment-debtor  had  no  saleable  interest  in  the 
property.  He  then  applied  for  a  refund  of  his  purchase  money.  The 
Munsif  had  reason  to  think  that  the  purchaser  had,  in  order  to  defeat  the 
right  of  the  decree-bolder,  run  up  the  price,  and  eventually  had  been 
declared  to  be  the  purchaser  on  a  bid  greatly  in  excess  of  the  value  ;  and 
on  this  ground  he  refused  a  refund  of  more  than  what  he  supposed  to  be 
the  actual  value. 

If  it  had  been  found  that  the  judgment-debtor  had  any  saleable 
interest,  the  sale  would  have  been  sustained  notwithstanding  the  price 

might  have  been  excessive. 

The  decree-holder  was  himself  to  blame  for  causing  an  alleged  right 
to  be  brought  to  sale  when  his  judgment-debtor  possessed  none. 

It  was  obviously  the  intention  of  the  Legislature  that,  when  there  is 
no  saleable  interest,  the  sale  shall  be  held  null  and  void,  as  it  would  be  if 
it  had  been  made  otherwise  than  in  execution  of  a  decree  of  Court.  The 

72 


III.]  EEFERENCE   UNDER  STAMP  ACT,   S.   46  8  Mad.  105 

purchaser  having  been  deprived  of  the  supposed  interest  offered  for  sale, 
is  entitled  to  a  refund  of  all  that  he  paid,  though  the  decree-holder  can 
only  be  responsible  for  what  he  has  actually  received. 

The  Munsif  may  properly  refuse  interest  if  it  is  proved  the  purchaser 
has  largely  contributed  to  the  loss  he  has  sustained  in  this  respect. 

The  order  of  the  Munsif  is  set  aside  and  he  is  directed  to  pass  a  fresh 
order.  Each  party  will  bear  his  own  costs  of  this  application. 

8  H.  104  (F.B.). 
[104]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 

Mr.  Justice  Brandt. 


EEFERENCE  UNDER  SECTION  46  OF  THE  INDIAN  STAMP  ACT.* 
[25th  and  26th  November,  1884.] 

Stamp  Act,  Schedule  I,  Article  44  (&)— Section  3  (13),  Schedule  Jf,  Article  29  ;  Article  5  (c) 
— Mortgage — Assignment  of  growing  coffee. 

By  an  agreement  made  the  first  day  of  September  1884,  A,  in  consideration  of 
Rs.  1,000  to  be  advanced  to  him  by  B,  assigned  to  B  the  whole  crop  of  coffee  then 
growing  upon  a  certain  estate,  upon  trust,  inter  alia,  to  secure  the  repayment  of 
the  sum  advanced. 

It  was  stipulated  that  A  should  cultivate  the  crop  till  maturity  and  deliver  it 
toB  : 

Held,  that  this  document  was  a  mortgage  liable  to  duty  under  Article  44  (6)  of 
Schedule  I  of  the  Indian  Stampt  Act,  1879. 

THIS  was  a  case  referred  to  the  High  Court,  under  Section  46  of  the 
Indian  Stamp  Act,  1879,  by  the  Board  of  Eevenue. 

The  case  was  stated  by  the  Secretary  to  the  Board  of  Eevenue  as 
follows : — 

"  I  am  directed  to  forward,  under  Section  46  of  the  Stamp  Act,  for  the 
decision  of  the  High  Court,  the  enclosed  document,  by  which  a  coffee- 
planter  binds  himself  to  deliver  his  crop  in  return  for  advances  of  money 
from  the  Bank. 

"  A  similar  document  was  forwarded  in  referred  case  No.  1  of  1871, 
and  the  Court,  on  15th  January  1872,  decided  that  it  was  a  mortgage  under 
Section  3,  clause  18,  of  Act  XVIII  of  1869.  Since  then  Act  I  of  1879  has 
come  into  force  and  Article  29  of  Schedule  I  is  new ;  but  the  Board  have 
ruled  that,  following  the  definitions  in  the  General  Clauses  Act,  a  coffee  crop 
on  the  bushes  is  immoveable  property,  and  that,  therefore,  such  documents 
do  not  fall  under  Article  29,  but  must  be  treated  as  mortgages  under 
Article  44  of  Schedule  I,  Act  I  of  1879. 

[105]  "Messrs.  Barclay  &  Morgan  in  forwarding  this  document  for 
adjudication,  urge  the  following  points  : — 

"  (a)  The  document  is  not  a  mortgage  within  the  definition  given 
in  Section  3  (13).  It  transfers  or  creates  in  favour  of  the 
Bank  no  right  over  specified  property.  The  coffee  growing 
on  the  estate  has  not  arrived,  and  possibly  may  never  arrive, 
at  that  stage  when  it  can  be  called  a  crop — (See  the  decision 
of  Sir  Eichard  Garth  at  II,  Calcutta  series,  87—-'  The  ques- 
tion of  stamp  must  depend  on  the  state  of  things  existing 
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1884  at  the  time  when  the  mortgage  was  made')-     The  document 

Nov.  26.  does    not   contemplate  the   existence   of   the   crop.     On  the 

contrary,  the  advances  of  money  are  made  for  the   purpose 

^kk  of  calling  the  crop  into  existence.     The  document,  therefore, 

BENCH.  does  not  come  within  the  definition   of  a  mortgage,  and  is  an 

a  M  ioa  agreement  not  otherwise    provided  for,  chargeable  with  duty 

.„  '  ,  under  Article  5  (c)  of  the  Schedule. 

(b)  If  this  decision  of  the    Calcutta    High  Court  is  not  followed, 

the  document  may  be  held  to  fall  under  Article  29  of  the 
Schedule.  Act  III  of  1877  defines  moveable  property  so  as  to 
include  fruit  upon  trees,  and  the  Allahabad  High  Court  follow- 
ed this  definition  in  construing  Act  XI  of  1865 — (see  III, 
Allahabad  series,  168). 

(c)  If   it  is   held  that  the  document  does  not  fall  under  Article  29, 

it  must  fall  under  Article  44  (b}  and  not  under  Article  44  (a) 
— (see  the  decision  reported  at  VIII,  Bombay  series,  310). 

"  The  Board,  as  at  present  constituted,  are  of  opinion  that,  because 
the  crop  is  to  be  delivered  only  after  it  is  picked,  the  property  to  be  deli- 
vered is  moveable  property  the  General  Clauses  Act  notwithstanding,  and 
further  that  the  property  pledged  being  non-existent  and  only  potential  at 
the  time  of  the  execution  of  the  deed,  is,  therefore,  not  sufficiently  specific 
to  bring  the  document  within  the  definition  of  a  mortgage  deed  and  that 
it  is  assessable  to  stamp  duty  either  under  Articles  29  (a)  or  5(c)." 

The  material  portions  of  the  said  document,  dated  18th  September 
1884,  and  called  an  agreement  made  between  Henry  [106]  Wilkinson,  a 
coffee-planter  and  the  Agra  Bank  are  set  out  in  the  judgment  of  the  Eull 
Bench. 

The  Government  Pleader  (Mr.  Shephard],  for  the  Board  of  Eevenue. 

Mr.  Tarrant,  for  the  Agra  Bank. 

The  Government  Pleader. — The  document  is  a  mortgage  within  the 
meaning  of  Article  44  (b)  of  Schedule  I  of  the  Stamp  Act.  Articles  14, 
15,  55  are  not  applicable.  The  only  question  which  can  arise  is  whether 
it  falls  within  Article  29. 

[HuTCHiNS.  J. — That  would  apply  to  the  covenant  as  to  future 
crops.] 

Growing  crops  can  be  mortgaged — Fetch  v.  Tutin.  (l)  A  mortgage 
is  defined  (if  it  can  be  called  a  definition)  in  Section  3  (13)  of  the  Act. 
The  chief  difficulty  is  as  to  whether  there  is  existing  property. 

In  Moran  v.  Mittu  Bibee  (2)  there  was  an  agreement  for  a  mortgage. 
No  crop  was  assigned,  but  indigo  was  to  be  manufactured.  Article  44 
speaks  of  mortgages  generally  :  the  nature  of  the  property  is  immaterial. 

Mr.  Tarrant. — There  can  be  no  crop  till  it  is  mature.  It  is  estimated 
to  weigh  two  tons.  Money  is  advanced  to  raise  it,  the  planter  has  to 
cultivate  it  till  maturity  and  then  deliver  to  the  Bank.  The  General 
Stamp  Act  of  1879,  under  which  the  decision  of  Sir  W.  Morgan,  C.  J., 
and  Innes,  J.,  in  referred  case  1  of  1871  was  passed,  differs  from  the 
present.  By  Clause  18  of  Section  3  of  that;  Act  every  pledge  of  property  is 
included  in  a  mortgage.  Nor  is  it  specified  property  within  the  meaning 
of  Section  3  (13)  of  the  present  Act. 

[KERNAN,  J. — The  Bank  obtains  an  actual  interest  which  will  pre- 
vent creditors  attaching  it] . 

(1)  15  M.  &  W.  110.  (2)  2.  C.  58. 
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As  to  Article  29,  the  crop  is  moveable  property — NasirKhan  v.Karamat 
Khan  (1).  Fruit  on  trees  is  moveable  property  according  to  the  General 
Clauses  Act  and  Eegistration  Act. 

The  Government  Pleader  in  reply. — All  that  the  instrument  under 
Article  29  has  to  do  is  to  evidence  an  agreement  to  secure. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER.  C.J.,  KERNAN,  MUTTU- 
SAMI  AYYAR,  HDTCHINS  and  BRANDT,  JJ.),  was  delivered  by 

[107]  TURNER,  C.  J. — The  owner  of  a  coffee  estate,  in  consideration  of 
advances  made  or  to  be  made  up  to  Rs.  1,000  by  the  Agra  Bank,  assigned 
to  the  Bank  the  whole  of  the  crop  of  coffee  then  growing  on  the  estate,  upon 
trust  to  sell  the  same  and  apply  the  proceeds  to  the  satisfaction  of  the  sums 
advanced  and  interest. 

It  was  agreed  that  the  crop  should  be  allowed  to  remain  in  possession 
of  the  planter,  who  was  to  cultivate,  gather  and  prepare  the  crop,  and  deli- 
ver it  to  the  Bank.  It  was  further  stipulated  that,  if  the  proceeds  of  the 
growing  crop  were  insufficient  to  meet  the  advances,  the  planter  should  re- 
pay the  difference  within  one  year,  and  should,  if  required  to  do  so,  execute 
a  charge  on  tbe  crop  to  be  produced  in  the  year  1884-85. 

Assuming  that  this  instrument  created  an  interest  only  in  moveable 
property,  as  to  which  we  pronounce  no  opinion,  it  created  not  a  mere 
hypothecation  or  pledge  of  the  property  but  an  assignment  of  the  property 
by  way  of  mortgage,  and,  consequently,  was  liable  to  stamp  duty  under 
Article  44  (b)  of  Schedule  I  of  the  Indian  Stamp  Act,  1879. 


8  M.  107  (F.B.) 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Hutchins. 


MARI  (Plaintiff),  Appellant    v.  CHINNAMMAL  AND  OTHERS 
(Defendants),  Respondents*      [7th  October,  1884] . 

Hindu  law — Inheritance — Step-mother — Paternal  uncle. 

Under  the  Hindu  law  which  obtains  in  the  Presidency  of  Madras,  a  step-mother 
does  not  succeed  to  the  estate  of  her  step- son  in  preference  to  a  paternal  uncle. 

Kumaravelu  v.  Virana  Goundan  (I.L.R.,  5  Mad.,  '29)  and  Muttammal  v. 
Vengalakshmi  Ammal  (I.L.R.,  5  Mad.,  32)  approved. 

[Appl..  15  M.  300  ;  R.,  16  C.  367  (3S1)  ;  13  M.  10  (14i  ;  16  M.  384  (394)  ;  21  M.  263 
(266)  =  8M.L.J.  130;  36  M.  116  (119)  =  12  Ind.  Gas.  128  (130)  =  21  M.L.J.  850  = 
(1911)  2  M.W.N.  168;  20  P.B.  1906  =  69  P.L.R.  1906;  100  P-R.  1901.] 

THIS  was  an  appeal  from  the  decree  of  J.  H.  Nelson,  District  Judge  of 
South  Arcot,  dated  21st  May  1881,  confirming  the  decree  of  Adiappa 
Chetti,  Subordinate  Judge  at  Cuddalore,  in  Suit  88  of  1880. 

[108]  The  facts  appear  from  the  judgment  of  the  District  Court, 
which  was  as  follows:  — 

"  The  plaintiff  appeals  against  the  decree  of  the  Lower  Court  dismis- 
sing his  suit  for  the  recovery  of  the  possession  of  certain  immoveables 
recently  possessed  and  enjoyed  by  his  divided  nephew  Gopal  Padayaobi, 

'  Second  Appeal  697  of  1881. 
(1)  3  A.  168. 
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1884        and,  after  the  death  of  that  individual,   possessed   and  enjoyed  by  Gopal 
OCT.  7.      Padayachi's  step-mother,  the  present  defendant  No.  1. 

"  I    see   no  reason  to  question  the  propriety  of  the  Lower  Courts' 
FULL      decision,  and  accordingly  affirm  its  decree  and  dismiss   this  appeal   with 
BENCH,    costs. 

JuJ~Jn7  "  No  doubt  'mother  '  includes  'step-mother,'  and  if  the  estate  in  dispute 

_,  '  be  regarded  as  that  of  the  deceased  Gopal  Padayaohi,  the  defendant  should 

take  it  in  preference  to  the  plaintiff. 

"  But  in  truth  the  estate  should  not  be  so  regarded.  Rightly  and 
properly  looked  at,  this  is  a  joint  family  estate,  the  management  of  which 
has  devolved  successively  upon  Arunachala  Padayachi.  his  son  Gopal 
Padayachi,  and  lastly  upon  the  defendant. 

"  In  Indian  families  ordinarily  the  most  capable  individual  is  made 
or  becomes  the  managing  member,  and  it  chances  not  infrequently  that 
the  most  capable  member  is  a  female.  In  the  present  case,  upon  the 
death  of  Gopal  Padayachi,  the  management  naturally  devolved  upon  his 
mother-in-law,  and  it  is  her  duty  as  managing  member  to  preserve  the 
estate,  provide  herself  with  maintenance,  suitably  settle  her  daughter,, 
and  do  various  other  acts. 

"  The  plaintiff ,  having  many  years  ago  separated  himself  from  this 
family,  can  have  no  concern  now  in  its  management  and  no  right  over  the 
corpus  so  long  as  one  of  its  members  remains. 

"  The  question  of  unchastity  was  not  raised  upon  the  pleadings,  and 
the  Lower  Court  did  right  in  disregarding  it." 

On  the  10th  August  1882,  the  case    was  argued    by  Rama  Ban  for 

appellant  and  Anandacharlu  for  respondents,  and  judgment  was  reserved; 

and  on  the  2nd  of  February  1883  the  Courb  (KERNAN   and   MUTTUSAMI 

AYYER,  JJ.)  remitted  the  following  issues  to  the  District  Court  for  trial : — 

"  i.  Whether  defendant  No.   1,   step-mother  of    Gopal   deceased, 

married  again  after  the  death  of  her  husband. 
"  ii.  Whether  in  Southern  India,  by  usage  prevailing  or  by 
the  usage  of  the  caste  of  the  parties,  a  step-mother  is 
[109]  entitled  at  all  to  succeed  to  the  inheritance  of  her  step- 
son, and,  if  so,  is  she  so  entitled  before  his  paternal  divided 
uncle." 

On  the  23rd  April  1883,  the  District  Judge  (J.  Hope)  returned  the 
following  findings  on  these  issues  : — 

"  It  is  admitted  on  both  sides  that;  defendant  No.  1  did  not  marry 
again  after  the  death  of  her  husband,  che  father  of  Gopal  Padayachi. 

"  The  Vakil  for  the  respondents  Nos.  1  and  3  states  that  he  has  no 
evidence  to  prove  that,  either  by  usage  prevailing  in  Southern  India  or 
by  the  usage  of  the  caste  of  the  parties,  a  step-mother  is  entitled  to 
succeed  to  the  inheritance  of  her  step-son  ;  nor  has  he  any  authorities  to 
cite  in  support  of  the  contention.  It  has  been  ruled  that  in  competition 
with  a  sapinda  of  the  deceased,  a  step-mother  cannot  succeed — Kumaravelu 
v.  Virana  Goundan  (1). 

"  Both  issues  referred  by  the  High  Court  are  therefore  found  in  the 
negative.  " 

On  the  8th  August  1883  the  following  judgments  were  delivered  :— 

JUDGMENTS. 

KERNAN,  J. — The  plaintiff  is  the  paternal  uncle  of  Gopal  Padayachi, 
who  died  without  issue  and  without  leaving  a  wife. 

(1)  5  M.  29. 
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The  father  of  Gopal,  Arunachalam,  was  brother  of  the  plaintiff,  and  1884 

these  brothers  and  their  families  were  divided.  OCT.  7. 

Arunachalam  was   married  twice.     Gopal   was  the  son  of    the  first 

wife  and  she  died  before  Gopal.  FULL 

Defendant  No.  1,  Chinnammal,  is  the  second  wife   of  Arunachalam  BENCH, 
and  stop-mother  of  Gopal,  and  she  had  not  any  child  by  her  husband. 

8  M.  10  T 

Defendant  No.  2,  Menakshi,  is  her  daughter,  but   not  a    daughter  of       (F.B.). 
Arunachalam.     On  the   death  of    Arunachalam,   his  son   Gopal  became 
possessed  of  the  property  allotted  to  his  father  on  partition.     Gopal  and 
his  father  were  not  divided. 

On  the  death  of  Gopal,  defendant  No.  1,  as  his  step-mother,  took 
possession  of  his  property. 

This  suit  has  been  brought  to  recover  this  property  from  defendant 
No.  1. 

[110]  The  Munsif  held  that  defendant  No.  1,  as  step-mother  of  Gopal, 
is  entitled  to  hold  the  property.  The  District  Judge  held  that  a  step- 
mother, as  a  mother  within  the  Hindu  law,  is  entitled,  as  such,  to  succeed 
to  property,  and  that,  if  the  property  belonged  to  Gopal,  she  should  be 
entitled  to  hold  it.  He  also  held  that  the  property  of  Gopal  was  joint 
family  property,  and  that  defendant  No.  1,  as  manager  of  the  joint  family, 
was  entitled  to  hold  the  property  and  maintain  herself  and  her  daughter, 
and  that,  as  the  plaintiff  was  separated  from  Arunachalam  and  his  family 
for  many  years,  be  has  no  claim  to  the  property. 

The  District  Judge  does  not  say  who  the  members  of  the  joint  family 
to  which  he  alludes  are,  either  by  general  or  individual  description.  We 
do  not  see  that  Gopal  was  at  his  death  the  member  of  any  joint  family. 

The  defendant  No.  2  is  not  a  member  of  his  family.  If  the  defendant 
No.  1  is  entitled  to  the  property,  there  is  no  one,  so  far  as  appears  on  the 
record,  who  is  a  member  of  any  joint  family  with  her.  We  entirely  dissent 
from  the  judgment  of  the  District  Judge  on  this  point.  Gopal  died  divided 
from  the  rest  of  his  kinsmen. 

The  next  question  is  whether  the  defendant  No.  1,  the  step-mother 
of  Gopal,  is  entitled  to  his  property. 

On  this  subject  there  is  a  decision  exacty  in  point,  which  must 
govern,  in  3,  Indian  Jurist,  p.  551 — Kumaravelu  v.  Virana  Goundan  (l). 

In  the  judgment  it  is  said  of  the  step-mother,  who  claimed  to  succeed 
to  her  son,  that  a  divided  childless  Hindu  is  not  a  "mother"  within  the 
meaning  of  Mifcakshara,  ch.  ii,  s.  iii,  and  that  the  word  "  mother  "  includes 
only  the  natural  mother.  It  is  also  said  that,  as  against  a  sapinda,  it  is 
clear  she  cannot  succeed  to  the  estate  of  her  step-son. 

We  agree  in  that  decision,  for  which  there  are  many  authorities. 
However,  the  Court  then  went  further,  and  it  is  then  said,  "she  does  not 
participate  in  the  offerings  of  the  step-son  to  his  father."  She  is  not  a 
sapinda,  therefore,  in  the  sense  of  being  connected  with  the  funeral  cake 
(Dayabhaga,  ch.  xi,  s.  vi,  sloka  3),  nor  is  she  sapinda  or  of  one  body  with 
her  step-son  in  the  Mitakshara  sense. 

[Ill]  We  have  been  pressed  by  Mr.  Anandacharlu  to  refer  the 
matter  to  a  Full  Bench  as  a  case  of  much  general  importance.  Very 
many  arguments  have  been  adduced  to  show  that  a  step-mother  is  a  sapinda 
of  her  deceased  step-son. 

(1)  5  M.  29. 
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188$  I  should  wish  to  see  this  question  decided  on  full   argument ;   but   I 

OCT.  7.      do  not  feel  sufficient  doubt  on  the  subject  to  say  that  it  ought  to  be   sub- 
mitted to  a  Full  Bench,  though,   if    Mr.  Justice  Muttusami  Ayyar  thinks 
FULL       well  of  it,  I  am  willing   to  do  so.     I  have  not  seen    S.   A.    624  of   1881, 
BENCH      referred  to  by  Mr.  Anandacharlu,   nor  S.  A.  163  of  1874,    referred  to  by 

Mr.  Rama  Rau  and  by  the  Court  in  3,  Indian  Jurist,  p.  554. 

8  M.  107  MUTTUSAMI  AYYAR,  J. — I  concur.     The  parties  to  this  appeal  are 

(F.B.).  Padayachis  by  caste.  The  plaintiff,  Mari  Padayachi,  had  a  brother 
named  Arunachala  Padayachi,  who  died  leaving  a  son,  Gopal  Padayachi, 
by  his  first  wife,  and  defendant  No.  1,  his  second  wife.  Arunachala  had 
divided  from  his  brother,  the  plaintiff,  and,  upon  his  death,  Gopal  succeed- 
ed to  his  property.  Gopal  died  unmarried,  and  plaintiff  claimed  his 
property  as  his  heir  under  the  Hindu  law. 

Defendant  No.  1  pleaded  an  oral  bequest  by  Gopal  in  her  favour  and 
that  of  her  maiden  daughter,  defendant  No.  2,  and  further  contended  that, 
under  the  Hindu  law,  she  was  entitled  to  take  her  step-son's  property  in 
preference  to  his  paternal  uncle,  the  plaintiff.  The  Subordinate  Judge 
refused  credit  to  the  evidence  produced  by  defendant  No.  1  to  establish 
the  nuncupative  will  set  up  by  her,  but  he  considered  that  the  word 
"  mother  "  in  the  Mitakshara  included  a  step-mother,  and  dismissed  the 
plaintiff's  suit.  At  the  final  hearing  in  the  Court  of  First  Instance,  the 
plaintiff  imputed  want  of  chastity  to  defendant  No.  1,  but  the  Subordinate 
Judge  declined  to  entertain  the  plea,  observing  that,  if  her  subsequent 
misconduct  deprived  her  of  her  right  of  succession,  the  suit  ought  to  have 
been  so  framed. 

On  appeal,  the  District  Judge  agreed  in  the  opinion  that  the  word 
"  mother  "  in  the  Mitakshara  included  the  step-mother,  but  considered  the 
estate  as  a  joint  family  estate,  of  which  r.he  management  devolved  succes- 
sively, first  on  Arunachala  Padayachi,  then  on  his  son  Gopal  Padayachi, 
and  lastly  upon  the  defendant  No.  1.  He  observed  also  that  the  question 
of  unchastity  was  not  raised  by  the  pleadings,  and  dismissed  the  appeal. 

[112]  As  Gopal  Padayachi  was  a  divided  nephew,  I  do  not  think 
that  we  could  regard  his  property  as  common  to  him  and  to  the  plaintiff, 
but  I  agree  with  the  Judge  that  the  question  of  want  of  chastity  was 
not  raised  by  the  pleadings.  The  substantial  question,  therefore,  for 
decision  is  whether  the  word  "mother"  in  the  Mitakshara  includes  the 
step-mother,  and,  if  not,  whether  she  is  a  gotraja  sapinda  entitled  to  succeed 
to  Gopal  in  preference  to  his  uncle  according  to  the  Mifcakshara  law.  It 
was  held  by  this  Court  in  second  Appeal  565  of  1878  (l)  that  a  step-mother 
was  not  a  sapinda  ;  that  the  word  "mother"  in  the  Mitakshara  did  not 
include  the  step-mother  ;  and  that  as  against  a  sapinda  she  could  not 
succeed  to  her  setp-son.  In  that  case  the  Court  observed  as  follows  :  "She 
does  not  participate  in  the  offerings  of  the  step-son,  and  she  is  not  a  sapinda 
therefore  in  the  sense  of  being  connected  by  the  funeral  cake  (Dayabhaga, 
ch.  xi,  s.  vi,  sloka  3),  nor  is  sbe  sapinda  or  of  one  body  with  her  step-son 
in  the  Mitakshara  sense"  (West  &  Buhler,  174).  The  very  reason  assigned 
in  the  Mitakshara,  ch.  ii,  s.  iii,  slokas3-5,  for  the  preference  of  the  mother 
over  the  father  as  immediate  successor  to  the  sou,  shows  that  the  natural 
mother  is  intended  in  that  passage.  A  Full  Bench  decision  of  the  Calcutta 
High  Court,  Lalla  Jotee  Lall  v.  Mussamat  Durance  Kooer  (2)  decides 
against  her  right  to  succeed.  Reference  was  also  made  to  S.A.  163  of  1874 
of  this  Court.  In  that  case,  the  appellant,  a  stepmother,  sued  to  eject  a 

(1)  5  M.  29.        (2)  Vyavasbha  Chandrika,  Vol.  i,  p.  653  =  B.  L.R.  sup.  vol.  67. 
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tenant  who  held  under  her  step-son,  but  the  tenant  pleaded  a  holding  under  1884 
a  sapinda  in  answer  to  the  claim,  and  her  suit  was  dismissed.  As  OCT.  7. 
there  is,  however,  no  judgment  on  record,  the  reasons  on  which  her  claim 
was  disallowed  cannot  now  be  ascertained  with  precision.  In  S.  A.  624  of  FULL 
1881  (1)  a  stepmother  claimed  to  succeed  to  her  step-son  in  preference  to  BENCH, 
his  paternal  grandmother.  Following  the  decision  in  S.  A.  565  of  1878,  the 
Court  dismissed  her  suit,  though  it  was  then  observed  fchat  she  might  be 
a  bandhu.  The  Full  Bench  decision  of  the  High  Court;  at  Calcutta  (*•*•)• 
proceeded  on  the  view  that  the  words  "  mother  "  and  "  grandmother  ".  as 
used  in  the  Mifcakshara  in  connection  with  inheritance,  did  not  include 
step-mother  and  step-grandmother.  Adverting  to  the  contention  that  the 
word  [113]  "  mother  "  in  the  Mitakshara,  ch.  i,  s.  vii,  sloka  2 — where  a 
share  is  allotted  to  her  on  the  occasion  of  partition  among  sons  after  the 
decease  of  their  father — includes  step-mother,  the  Court  observed  that 
though  the  word  '  mother  "  may  include  step-mother  in  some  cases,  it  does 
not  do  so  in  all  cases.  Tois  was  a  suit  in  the  Mithila  country,  and  it 
was  decided  under  the  Mitakshara  law  as  the  Vivada  Chintamani 
of  Vachespati  Misra,  which  is  a  work  of  special  authority  in  the 
Mithila  School,  contained  a  special  rule  on  the  subject.  In  Ldkshmi 
Bai  v.  Jayram  Hari  (2),  however,  it  was  held  that  wives  of  gotraja  sa- 
pindas  have  rights  of  inheritance  co-extensive  with  those  of  their  husbands, 
and  that  they  succeed  after  them.  In  that  case,  the  competition  was 
between  the  widow  of  the  great-grandson  of  the  deceased's  paternal  grand- 
father's grandfatber,  and  the  male  heirs  who  were  fifth  in  descent  from 
the  father  of  the  same  ancestor.  In  decreeing  the  widow's  claim, 
Mr. Justice  Melville  referred  first  to  Mitakshara,  ch.  ii,  s.  v.  sloka  5,  wherein 
the  paternal  great-grandmother  is  declared  to  be  an  heir,  and  then  to 
the  opinion  of  the  commentator,  Visvesvara  Bhatta,  the  author  of  the 
Subhodini,  viz.,  that  by  a  logical  interpretation  of  the  Mitakshara,  the 
wives  of  all  sapindas  and  samanodakas  have  rights  of  inheritance  co- 
extensive with  those  of  their  husbands. 

Sir  Thomas  Scrange  observes  that  step-mothers  are  no  heirs,  and 
refers  in  support  of  his  opinion  to  Manu,  ch.  ix,  s.  185,  and  to 
Dayabhaga,  ch.  xi,  s.  vi,  slokas  3  and  4. 

In  support  of  this  second  appeal  it  is  argued  that  the  word  "  mother  " 
in  ch.  i,  s.  vii,  includes  step-mother  ;  that  she  is  not  only  connected  with 
funeral  offerings,  but  that  she  is  also  a  sapinda  in  the  Mitakshara  sense 
of  the  term  ;  that  she  is,  at  all  events,  entitled  to  succeed  to  her  step-son 
as  a  gotraja  sapinda  in  preference  to  his  paternal  uncle  ;  and  that  we 
should  refer  this  case  to  a  Full  Bench,  as  the  question  is  one  of  general 
importance. 

There  can  be  no  doubt  that  the  word  '"mother  "  either  in  Mitakshara 
ch.  ii,  s.  hi,  slokas  1,  2  or  5,  does  not  include  the  stop-mother.  In  sloka  5 
the  ground  of  her  preference  to  the  father  is  said  to  consist  in  her  not 
being,  unlike  the  father,  a  common  parent  to  other  sons.  Prior  to  the  date 
of  the  Mitakshara  there  was  a  school  [114]  of  lawyers  represented  by 
Dharesvara,  who  contended  that  even  the  paternal  grandmother  excluded 
the  father  in  order  that  the  inheritance  might  not  pass  to  sons  dissimilar 
by  class  or  of  another  tribe.  Tnis  might  be  said  to  explain  why  the  natural 
mother  was  originally  preferred  co  the  father,  and  why  the  stepmother  was 
not  admitted  as  heir  along  with  her  (see  Mitakshara,  ch.  ii,  s.  iv,  sloka  2). 
Nor  can  the  contention  that  the  word  "mother"  in  sloka  1  includes 

(1)  5  M.  32.  (2)  6  B.  H.  C.  R.  152. 
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1884       step-mother  be  upheld.  The  word  "pitarau"  in  Yajnavalkya's  text,  which 
OCT.  7.      the  Mitakshara  resolves  into  mother  and  father,  is  an  irregular  compound. 
According  to  the  method  of  Sanscrit  grammarians,  a  compound  is  formed 
FULL       jn  a  regular  way  either  by  cumulation  with  the  conjunctive  particle  expres- 
BENCH.     sed  after  each  noun,  as  in  "  matacha  pitacha,"  or  by  reciprocation  with  the 
~~~~        conjunctive  particle  implied,  as  in    the  compound  word    "  mata  pitarau." 
'  It  is  formed  in  an  irregular  way  by  the  retention  of  the  second  noun   and 

the  ooaissica  of  the  first  noun,  the  conjunctive  imoort  being  denoted  by  the 
plural  termination  as  in  the  word  "  pibarau."  According  to  the  emenda- 
tory  rule  of  Katyayana  as  to  the  formation  of  compounds,  the  more  revered 
object  is  to  be  placed  first.  Interpreting  then,  the  word  "pifcarau  "  in 
Yajnavalkya's  text  with  reference  to  chese  rules  of  Panini  and  Katyayana, 
the  mode  in  which  the  Mitakshara  resolves  the  compound  word  is  in 
accordance  with  the  Sanscrit  grammar.  That  it  is  so  is  also  evident 
from  the  word  "  mother  "  being  placed  before  the  word  "  father  "  in 
Patangili  Mahabashika,  the  greatest  work  in  existence  on  Sanscrit 
grammar  (see  Stokes,  H.L.B.,  442).  Whatever  doubt  there  might  be 
as  to  whether  Yajnavalkya  used  the  irregular  compound  "  pitirau  " 
with  reference  to  the  exigencies  of  the  verse,  as  hinted  by  Dr.  Burnell 
in  his  introduction  to  Vyavahara  Nirnaya,  or  with  reference  to  the 
superior  claims  of  the  mother  to  reverence,  there  can  be  no  room  to 
doubt  that  the  author  of  the  Mitakshara  took  it  in  the  latter  sense,  since 
he  interprets  it  according  to  the  method  of  grammarians.  This  may  not, 
however,  be  conclusive,  for  all  the  leading  commentaries  in  Southern 
India  dispute  the  mother's  priority  of  claim.  In  Smriti  Ghandrika,  ch.  xi, 
s.  iii,  sloka  9,  the  father  is  preferred  to  the  mother,  and  in  Madha- 
viya,  s.  38,  the  conflicting  smritis  on  the  subject  are  mentioned, 
and  the  commentator  remarks  that  what  is  prooer  should  be  admitted. 
The  only  legal  mode  of  determining  what  is  proper,  where  the  [115] 
smritis  conflict  with  one  another,  is  a  reference  to  approved  usage.  In  ch.iv, 
s.  viii,  para.  14,  Nilakanta,  the  author  of  the  Vyavahara  Mayu- 
kha,  places  the  father  before  the  mother  and  questions  the  rule  of  priority 
prescribed  by  the  Mitakshara.  In  the  Vyavahara  Nirnaya  of  Varadaraja. 
a  native  of  the  Ta  mil  country  who  lived  at  the  end  of  the  sixteenth  century, 
both  parents  are  said  to  inherit  on  the  authority  of  the  text  of  Manu  (see 
page  36). 

In  Smriti  Chandrika,  ch.  xi,  the  commentator  mentions  the  several 
arguments  in  connexion  with  the  prior  claim  of  the  mother  and  refutes 
them  all. 

I.  As  to  the  argument   that   the  mother  confers  greater  benefit  on 
her  son,  because  she  bears  him  in    the  womb,  nurtures   him    during    his 
infancy,  and  because  a  mother  is  said  to  surpass    a   thousand  fathers   in 
veneration,  he  observes  that  the  father  too  benefits  tha  son   and  impaits 
knowledge  to  him,  and  cites  a  text  which  says,  "  of  tha  two,  the  father   is 
pre-eminent  because  the  seed  is  considered  important." 

II.  He  next  adverts  to  the  argument  of  the   Mitakshara  that    the 
father  is  a  common  parent  to  the  sons  of  a  rival  wife,  while  the  mother  is 
nob   so,  and  characterizes  it   as  mere   prattle,  adding    that,  as  between   a 
mother  and  a  father,  there  can  be  no  distinction  in  respect  of  propinquity 
to  the  son.     As  to  the  argument  that  the    word  "  mother  "  stands  first 
when  the  irregular  compound  "pitarau  "  is  reduced  to  the  regular  compound 
"  mata  pitarau,"  he  declares  that  it  is  insipid,  and  relies  on  the  observation 
in  the  fifth  chapter  of  the  Mimamsa  in   connexion   with  the  irregular 
compound  Sarasavatau  (two  sacrifices)  thaj  there  is  no  rule  apparent  in 
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the  word  itself  as  to  the  order  in  which  the  two  sacrifices  are  to  take       1884 
place.     He  then  proceeds  to  notice  the  theory  of  Srikara   that  both  the      OCT.  7, 
father  and  mother  inherit  together  and  divide  the  heritage  between  them,        ~~~ 
and  rejects  it  on  the  ground  that  distinct  rights,  quite  independent  of  each       FULL 
other,  are  created  in  the  parents.     As  to  the  last  argument,  that  a  uterine    BENCH, 
brother  is  preferred  on  account  of  the  uterine  relation  consequent  on  the 
community  of  the  womb,  the  author  of  the  Smriti  Ghandrika  says  that  "it     8  ".  107 
is  an  argument  as   weak    as  the  support  of  a   Kusa  grass,"   and    that,       (F.B.). 
although  one  may  be  more  attached  to  his  uterine  than  to  his  half-brother, 
he  is  unable  to  conceive  how  a  mother  could  become  thereby  a  preferable 
[H6J  heir.     This  strong  condemnation   of  the  interpretation   placed   by 
the  Mitakshara  on  the  word  "pitarau,"  and  of  the  reasoning  in  its  support 
in  a  work  of  special  authority,  and  in  other  commentaries   prevalent  in 
the  South,  countenances  the  contention  for  the  appellant  that  it  is  unsafe 
to    adopt  the  interpretation   and   reasoning  in  the  Mitakshara   as    con- 
clusive on  the  subject  of  the  stepmother's  right  to  inherit. 

As  to  the  sense  in  which  Yajnavalkya  used  the  word  "  mother,"  all 
the  commentaries,  including  the  Mitakshara,  interpret  it  as  including 
stepmother  in  the  chapter  on  "  Allotments  to  be  made  to  women  on  the 
occasion  of  partition  among  sons  after  the  decease  of  their  father  "  (see 
Mitakshara,  ch.  i,  Section  vii,  sloka  1 ;  Smriti  Chandrika,  ch.  iv,  Section 
14  ;  Madhaviya,  Section  22  ;  Vyavahara  Nirnaya,  page  10).  There  are  also 
several  smritis  in  which  a  step-mother  is  said  to  be  equal  to  a  mother. 
Manu  says  in  ch.  ix,  183  :  "If  among  all  the  wives  of  the  same  husband, 
one  brings  forth  a  male  child,  all  are  mothers  of  male  issue."  Vyasa  says : 
"Childless  wives  of  the  father  are  declared  to  be  equal  sharers,  and  all 
grandmothers  are  declared  equal  to  the  mothers"  (Madhaviya,  Section  22). 
Vishnu  says :  "  Mothers  receive  allotments  according  to  the  shares  of  sons" 
(Smriti Chandrika,  ch.  iv,  Section  14).  Brahaspati  says  :  "Their  [sons] 
mothers  get  equal  shares  "  (Vyavahara  Nirnaya,  p.  10).  Though  all 
these  Smritis  refer  to  allotments  to  be  made  to  women  on  the  occasion  of 
partition  among  sons,  they  nevertheless  show  that  the  word  "  mother," 
as  used  in  smritis,  may  include  a  step-mother.  As  to  her  status  in  relation 
to  funeral  oblations,  it  is  no  doubt  stated  in  Dayabhaga,  chapter  XI,  section 
vi,  sloka  3,  that  stepmothers  do  not  participate  in  the  funeral  offerings,  and 
that  the  introduction  of  step-mothers  at  the  periodical  obsequies  is  express- 
ly forbidden.  A  text  is  also  cited  to  the  effect  "that  whosoever  die,  whether 
man  or  woman,  without  male  issue,  for  such  person  shall  be  performed 
funeral  rites  peculiar  to  the  individual,  bub  no  periodical  obsequies."  The 
practice,  however,  obtaining  in  Southern  India  is  at  variance  with  this 
text.  Stepsons  not  only  perform  their  stepmothers'  funeral  ceremonies  in 
default  of  natural  sons,  but  they  also  perform  their  annual  sradhaa.  If 
the  first  wife  dies  childless,  the  husband  performs  her  funeral  and 
sradha,  and  if  he  marries  after  several  years  a  second  wife  "and  gets  a  son 
by  her,  the  duty  of  performing  the  first  wife's  sradha  is  [117]  transferred 
from  him  to  the  stepson  directly  the  latter  is  invested  with  the  sacrificial 
thread  and  thereby  enabled  to  perform  religious  rites.  Furthermore,  if 
there  are  several  stepsons  and  the  one  performing  the  sradha  lor  their  step- 
mother dies,  the  duty  devolves  in  practice  on  the  surviving  senior  stepson. 
Again,  both  the  stepson  and  stepmother  are  under  pollution  on  each  other's 
death  for  a  period  of  ten  days,  as  is  the  case  with  sapindas  within  seven 
degrees.  According  to  ceremonial  law,  stepmothers  assist  their  hus- 
bands, in  default  of  natural  mothers,  in  performing  the  ceremonies 
prescribed  for  the  upanayanam  or  investiture  of  a  stepson,  or  for  the 
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1884        bestowal  in  marriage  of  a   stepdaughter.     This  practice  is  founded   upon 
OCT.  7.      Vythinatha  Dikshatiyam.  a  work  oi  authority  on  ceremonial  observances 
in  this  part  of  the  country,  and  he  obviously  carries  out  the  principle,  which 
is  still  binding  in  the  case  of  adoption,  that  the  son  ol  a  man  by  one  of  his 
several  wives  is  the  son  of  all  (Manu,   ch.  ix,  Section  183).    Her  son   is  a 

sapinda  as  half-brother,  and  her  husband  is  a  sapinda  as  father,  and  to  both 

these  she  is  a  sapinda. 

(*•**•'•  According  to  the  practice,  therefore,   in  Southern  India,    I  do  nob  see 

my  way  to  saying  that  a  stepmother  is  not  a  sapinda  or  a  female  sapinda 
having  no  connexion  with  funeral  oblations  and  annual  sradhas.  Nor  does 
she  appear  not  to  be  a  sapinda  in  the  Mitakshara  sense  of  the  term.  In 
this  sense,  brothers'  wives  are  said  by  the  author  of  the  Mitakshara  him- 
self to  be  sapindas,  because  by  union  wich  their  husbands,  they  produce 
sons  who  are  connected  with  one  body,  that  is  to  say,  the  body  of  their 
grandfather,  and  the  reasoning  would  apply  with  equal  force  to  stepmothers. 
As  in  the  case  of  women,  their  gotras  are  changed  by  marriage  from  the 
gotra  of  their  father  to  those  of  their  husbands  ;  a  stepmother  is  a  gotraja 
sapinda  and  she  cannot  be  said  to  be  sprung  of  a  different  family  within 
the  definition  of  a  bandhu  contained  in  the  Mitaksbara.  Ch.  ii,  Section  v, 
sloka  3,  for  by  marriage  she  is,  by  a  fiction  of  law,  born  again  in  the  family 
of  her  husband,  and  if,  therefore,  she  is  not  a  gotraja  sapinda,  she  is  not 
also  a  bandhu. 

Turning  next  to  the  general  principles  of  Hindu  law  as  to  the  succes- 
sion of  women  as  gotraja  sapindas,  the  first  that  deserves  attention  is  the 
Vedic  rale  of  exclusion  of  women  from  inheritance.  This  is  founded  upon 
a  passage  in  the  Taittiriyam  or  the  [l!8]  Black  Yajurveda  that  females 
and  persons  wanting  in  an  organ  oi  scmse  or  member  are  incompetent  to 
inherit  (Smriti  Chandrika,  Cb.  iv,  Section  6). 

With  reference  to  the  sutras  of  Baudayana  and  Apastamba,  the  reason 
of  this  rule  is  mentioned  in  Mitakshara,  Ch.  ii,  Section  i,  14,  to  be  that,  since 
the  wealth  of  a  regenerate  man  is  designed  for  religious  uses,  the  succes- 
sion of  women  to  such  property  is  unfit  because  they  are  not  competent  to 
the  performance  of  religious  rites.  An  explanatory  text  in  the  Black 
Yajurveda  declares  women  to  be  "  Nir  Indria"  (see  Vyavahara  Nirnaya, 
p.  41).  As  to  the  extent  in  which  this  Vedic  rule  influenced  the  inter- 
pretation of  Smritis  which  recognized  the  right  of  women,  the  Mitakshara 
refers  to  the  opinion  of  Dharesvara  and  others  who  lived  before  him  as 
referring  the  Smritis  to  appointed  daughters  and  appointed  wives  (Mitak- 
shara, Ch.  ii,  Section  i,  15). 

As  to  the  scope  of  the  rule  of  exclusion  as  part  of  the  law  now  in 
force,  the  Dayabhaga  School  differs  materially  from  the  Mitakshara 
School.  In  the  former,  the  rule  is  still  recognized  to  be  of  general  import, 
and  the  right  to  succeed  is  allowed  only  in  the  cases  of  those  women  who 
are  expressly  mentioned  in  Smritis.  In  Dayabhaga,  Ch.  xi,  Section  vi,  sloka 
11,  Jimuta  Vahana  cites  Baudayana  in  support  of  the  general  rule,  adds  that 
the  succession  of  the  daughter,  the  widow,  the  mother,  and  paternal 
grandmother  takes  effect  as  an  exception  under  express  texts,  and  excludes 
widows  of  their  great-grandfather  and  of  remoter  ascendants  from 
succession.  In  the  table  of  heirs  appended  to  the  Dayakrama  Sangraha, 
the  paternal  great-grandmother  is  also  included  ;  the  Vedic  rule  of  exclusion 
being,  however,  admitted  to  be  of  general  import.  But  in  the  Mitakshara 
and  in  all  the  commentaries  in  the  South  the  rule  is  not  admitted  to  be 
of  general  import,  but  is  limited  to  property  expressly  obtained  for  the 
purpose  of  sacrifices  (Mitakshara,  Ch.  ii,  Section  i,  sloka  26  ;  Suiriti 
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Chandrika,  Ch.  xi,  Section  i,  sloka  22;  Madbaviya,  Section  44  ;  Vyavahara        1884 
Nirnaya,  p.  41).  OCT.  7. 

Thus  the  Vedic  text  being  no  bar  to  the  succession  of  women  under 
the  Mitakshara  law  except  as  to  property  obtained   expressly  for  the   pur-       FULL 
pose  of  sacrifices,  the  general  principle  that  the  nearest    sapinda   succeeds     BENCH, 
applies  as  well  to  women  as  to  men.     The  only  question  then  is  whether, 
as  suggested  in  Subhodini  and  followed  by  the    Bombay    High    Court,     8  M.  107 
it    applies    to    the    wives    of   all    [119]    gotraja    sapindas,   or    whether      (F.B.). 
it  is  confined  to  the  widows  of  ancestors  in  the  line  of  ascent  as  mentioned 
in  the  Mitakshara,  Ch.  ii,  Section  v,  sloka  5.  If  the  difficulty  arising  from 
the  position  of  the  mother,  grandmother  and  great-grandmother  before  their 
husbands,  and  from  the  reasoning  in  support  of  the  mother's  claim  to 
preference  were  out   of  the  way,   it  would  be  reasonable  to  construe  the 
word  "  mother"  as  the  father's  wife,  and  to   hold  on  the   analogy  of  the 
natural  mother  taking  before  the  brother  that  the  stepmother  as  a  gotraja 
sapinda  would  inherit  to  her  stepson  before  her  own  son.     Judging  by  the 
other   commentaries  which  are    works  of   special  authority  in    Southern 
India,  there  is  no  evidence  of  consciousness  in  the  country  that  the  inter- 
pretation of   the  word  "  mother  "  in  the    Mitakshara  is  adopted  by  the 
people. 

It  may  be  going  too  far  to  follow  the  decision  of  the  Bombay  High 
Court,  as  the  author  of  the  Mitakshara  does  not  mention  any  women  in 
the  case  of  collateral  female  sapindas,  and,  as  in  practice,  brothers'  widows 
do  not  inherit.  In  Mitakshara,  ch.  ii,  Section  iv,  sloka  4,  the  sapinda  re- 
lationship is  said  not  to  be  restricted  to  kinsmen  allied  by  funeral 
oblations  or  connected  by  libations  of  water,  but  also  to  extend  to 
other  relatives  when  they  appear  to  have  a  claim  to  the  succession. 
Having  regard  to  Dr.  Mayer's  dissertation  on  the  mode  in  which  the  widow's 
right  of  succession  grew  up  historically  out  of  her  right  to  an  allotment 
for  maintenance  (Mayne  on  Hindu  Law,  Section  446),  and  to  the  fact  that 
daughters,  mothers,  stepmothers,  grand-mothers  were  alone  entitled  to 
allotments,  it  is  not  improbable  that  the  right  of  succession  is  limited  by 
analogy  to  widows,  daughters,  mothers,  and  step  and  grandmothers,  who, 
with  other  female  lineal  ancestors,  are  equal  to  mothers.  This  view  is 
confirmed  by  the  fact  that  although  women  are  entitled  to  inherit  as  sapin- 
das under  the  Mitakshara  law,  their  heritage  is  in  the  nature  of  allot- 
ments directed  to  be  made  to  women  on  partition.  As  pointed  ouS  in  my 
judgment  in  the  Shivaganga  case  (I)  the  text  of  Katyayana  and  Brahas- 
pati,  which  let  in  women  as  heirs,  reduced  their  heritage  to  a  provision  for 
life,  by  rendering  their  succession  a  case  of  interposition  among  male 
sapindas  and  depriving  them  of  the  power  of  alienation  except  under 
necessity.  It  should  here  be  observed  that  the  allot-  [120]  ments 
prescribed  for  women  consisted  originally  of  specific  shares  of  the  pro- 
perty under  division  and  not  of  a  bare  provision  for  maintenance 
or  expenses  of  marriage.  As  to  Dharesvara's  suggestion  that  the 
mother  and  grand-mother  were  preferred  to  shutout  from  succession 
sons  dissimilar  in  class,  it  is  expressly  repudiated  in  Mitakshara,  ch.  ii, 
Section  iv,  sloka  3,  and  the  practice  of  marrying  women  belonging  to  a 
different  class  has  ceased  to  prevail.  It  does  not,  therefore,  seem  to  me 
unsafe  to  recognize  the  right  of  succession  to  extend,  at  least,  to  those 
gotraja  female  sapindas  who  were  entitled  to  allotments  on  the  occasion 
of  partition  on  the  ground  that  there  are  indications  of  the  right  of 

(1)  3  M   290  (323). 
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1884       succession  in  the  case  of  women  being    assimilated  to  their  right  to  allot- 
OCT.  7.      ments    and  having  probably  grown  out  of  it. 

On  these  grounds  it  appears  to  me  that  the  contention  in  support  of 

FULL       this    appeal  that    a   stepmother  is   included  in  the  term    "  mother  "    in 

BENCH.     Yajnavalkya's  text,  and  that  the  Mitakshara  nowhere  expressly  excludes 

her,  and  that  she  is  entitled  in  principle  to  inherit,  seems  to  be   weighty. 

8  M.  107     I  would,  therefore,  refer  the   question  for  the   consideration  of  the   Full 

(F.B.).       Bench.     It  is,  at  all  events,  desirable  to  enquire,   before  overruling  the 

contention,  whether,  according  to  usage,  stepmothers  inherit  in    southern 

districts   either   generally   or  in   the  caste  to   which   the  parties    to  this 

suit  belong. 

The  case  was  accordingly  argued  before  a  Full  Bench  on  12th 
October  1883. 

Hon.  Rama  Ban,  for  appellant. 
Anandacharlu,  for  respondent. 

On  the  7th  October  1884  the  following  judgments  were  deli- 
vered : — 

JUDGMENTS. 

TURNER,  C.J.  (KERNAN,  and  HUTCHINS,  JJ.,  concurring) — Gopal 
Padayachi,  the  owner  of  the  property  in  suit,  died  leaving  a  stepmother,  a 
half  sister,  and  a  paternal  uncle.  The  paternal  uncle  has  claimed  the  succes- 
sion, and,  inasmuch  as  he  is  admittedly  entitled,  in  the  absence  of  nearer 
heirs,  it  lies  on  the  stepmother,  who  disputes  his  claim,  to  prove  that 
she  is  an  heir  and  entitled  in  priority  to  the  paternal  uncle. 

It  is  argued  on  behalf  of  the  stepmother  that  she  is  entitled  to  inherit 
as  a  mother,  and  that,  if  she  is  not  included  as  a  mother  in  the  line  of 
heirs,  she  succeeds  as  a  gotraja  sapindha. 

The  claim  of  the  stepmother  to  succession,  as  a  mother,  has 
[121]  been  asserted  on  the  following  grounds.  The  sloka  "If  among  all  the 
wives  of  the  same  husband  one  brings  forth  a  male  child,  all  become 
mothers  of  male  issue  by  means  of  that  son  "  (Manu,  ix,  183),  shows  that 
the  term  "  mata  "  is  not  a  merely  honorific  title  when  applied  to  a  step- 
mother ;  that  it  indicates  a  relationship  entailing  consequences  peculiar  to 
itself,  and  that,  in  a  system  of  law  which  in  matters  of  inheritance  recog- 
nizes artificial  relationships,  as  in  the  case  of  the  adopted  son,  their  is  no 
reason  for  refusing  to  the  stepmother  the  temporal  as  well  as  the  spiritual 
advantages  which  admittedly  accrue  to  her  from  the  birth  of  a  male  child 
to  a  follow  wife.  It  is  not  asserted  that  her  claim  would  obtain  in  com- 
petition with  that  of  the  natural  mother.  The  doctrine  of  remoteness, 
which  postpones  the  half-blood  to  the  fullblood,  would  secure  to  the  natu- 
ral mother  priority,  but  it  is  contended  that,  where  there  is  no  such  com- 
petition, the  claim  of  the  stepmother  to  succeed  as  a  mother  must  ba  con- 
ceded. 

To  support  this  argument,  reliance  is  placed  on  the  passage  in  the 
Mitakshara.  Ch.  i,  Section  vii,  slokas  1.  2,  which,  quoting  a  text  of  Yajna- 
valkya — "  Of  heirs  dividing  after  the  death  of  the  father,  let  the  mother 
also  take  an  equal  share  " — prescribes  that  a  share  is  to  be  allotted  to  the 
wives  of  the  father  on  a  partition  made  by  the  sons  after  the  father's 
decease.  It  is  argued  that  the  term  "  mata  "  in  this  text  includes  the 
stepmother  as  well  as  the  mother,  and  indicates  their  equal  claims,  of 
which  the  sole  ownership  has,  by  the  decease  of  the  father,  vested  in  the. 
sons. 
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Again,  it  is  argued  that  the  part  which  devolves  on  a  stepson  in  rela-        1884 
tion  to  his  stepmother  under  the  ceremonial  law,  indicates  that  bis  connec-      OCT.  7. 
tion  with  her  is  that  of  a   son.     On  him,  in  preference  to  the  husband, 
devolves  the  duty  of  performing  the  funeral  ceremonies  of  his  stepmother.       FULL 
Moreover,  a  stepmother  may  confer  spiritual  benefits  on   a  stepson  :    she    BENCH, 
may  become  the  mother  of  a  brother  who  will  offer  oblations  to  three  an- 
cestors in  which  the    stepson    would    participate    (Dayakrama    Sangraha,     ^  "•  *07 
Ch.  i,  Section  vi,  Sloka  2).    Hence  it  is  concluded  we  are  to  infer  that,  in  the       (F.B.). 
text  which  declares  that  the  mother  is  the  heir  of  a  man  who  dies  without 
issue,  the  stepmother  also  is  included.     If,    on  the  other  hand,  she  is  not 
entitled  to  succeed  as  a  mother,  it  is  contended  that  she  is  so  as  a  gotraja 
sapinda.     By  marriage  she  becomes    half  the  body  of  her   husband,   and 
because  she,  with  her  husband,  may  beget  and  bring  forth  a  sapinda  she  is 
sapinda  of   her  husband,  and,    through  [122]   him,  of    her  stepson,   and, 
having  by  her  marriage  been  born  again  in  the  gotra  of   the  husband,  she 
is  a  gotraja  sapinda  of  her  stepson  and  entitled  to  succeed  as  a  less  remote 
sapinda  than  the  paternal  uncle. 

It  will  be  seen  that  the  claim  of  the  stepmother  to  succeed  as  mother 
is  rested  on  the  argument  that  the  term  "mata''  is  used  by  commentators 
to  include  a  stepmother,  that  she  enjoys  equal  advantages  with  a  natural 
mother  on  a  partition  of  the  family  estate,  and  that,  in  spiritual  matters, 
she  derives  from,  and  may  confer  on,  her  stepson  spiritual  benefits. 

The  sloka  of  Yajnavalkya  which  declares  the  rule  of  succession  to  the 
separate  property,  whether  self-acquired  or  obtained  by  partition,  of  a  man 
who  leaves  no  issue,  gives  the  succession  after  the  widow  to  the  "  pitarau," 
a  word  originally  "mata  pitarau" — a  compound  of  the  terms  mother  and 
father,  which  is  interpreted  by  some  writers  "  both  parents,"  by  others 
"the  two  parents."  The  use  of  a  word  in  the  dual  number  would,  at  first 
sight,  appear  to  fix  the  meaning  of  the  term  mother  and  confine  it  to  the 
natural  mother.  It  is,  however,  not  impossible  that  the  term  mother  may 
be  used  collectively  and  imply  all  those  to  whom  it  can  be  applied  in  the 
sense  of  maternal  parent.  It  may  be  admitted  that  the  term  "mata"  is 
so  used  in  some  smritis.  Thus  in  the  sloka  of  Brahaspati  "  On  the  death 
of  the  father,  the  natural  mother,  janani,  has  a  claim  to  an  equal  share 
with  her  own  sons ;  mothers,  matarah,  take  the  same  share,  and  the 
daughters  each  a  fourth  share "  (Colebrooke's  Dig.,  Bk.  V,  Ch.  ii, 
Section  85).  Here  the  term  "  mata  "  clearly  means  stepmother  as  opposed 
to  natural  mother,  and  the  commentator  allows  that  the  use  of  the  term 
in  that  sense  is  not  singular.  But  the  instance  which  is  selected  from 
Mitakshara,  Ch.  I,  Section  vii,  slokas  1  and  2,  is  not  one  in  which 
it  can  be  said  the  construction  of  the  term  as  including  stepmother  is 
undisputed. 

It  was  asserted  at  the  hearing  that  Colebrooke's  translation  of  this 
passage  was  inaccurate,  and  the  passage  was  rendered  as  follows  from  an 
edition  produced  in  Court :  "  If  there  is  a  division  after  the  father's  death, 
wives  take  a  share  equal  to  that  of  their  own  sons,  "  and  this  appears  to 
be  the  sense  in  which  it  was  understood  by  those  commentators  whe  held 
that  it  recognized  the  right  to  a  share  on  a  partition  by  sons  only  in  the 
mothers  of  male  issue  and  that  childless  mothers  derived  a  right  to 
maintenance  from  the  sloka  of  Yajnavalkya  2,  143  :  "  Their  childless 
women  who  are  [123]  well  behaved  are  to  be  supported  "  (see  Mitakshara, 
Ch.  ii,  Section  i,  Sloka  13  ;  Viromitrodaya,  Ch.  ii,  pt.  I,  Section  19 ; 
Dayakrama  Sangraha,  Ch.  vii,  Sections  3-5).  Jimuta  Vahana  interpreted. 

85 


8  Mad.  124  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

1884  the  term  "  mother"  in  the  sloka  of  Yajnavalkya  as  applying  only  to  the 
OCT.  7.  natural  mother  (Dayabhaga,  Ch.  iii,  Section  ii,  §  30). 

Jaganatha,  on  the  other  hand,  held  that  stepmothers,  on  a  partition 
FULL  by  sons,  if  they  have  no  male  issue,  should  receive  the  same  shares  as  they 
BENCH,  would  have  received  if  they  had  had  sons. 

The  commentators  whose  works  are  of  authority  in  Southern    India 

^7     interpreted  the  sloka  as  including  stepmothers  (Smriti  Chandrika,  Ch.  iv, 

(F.B.).       Section  14  ;  Sarasvati  Vilasa,  Sections  108,  109  ;  Dayavihhaga,  Section  22) ; 

and  Varadaraja  quotes  the  sloka  of  Vyasa,  "  Childless  wives   are  declared 

to  be  equal  sharers  and  grandmothers ;  they  are  all  declared  to  be  equal  to 

mothers  " — Nirnaya  (Burnell)  p.  10. 

It  may  then  be  conceded  that  in  this  Presidency  the  sloka  on  which 
Mr.  Anandacbarlu  relies  may  be  cited  as  an  authority  for  the  proposition 
that  the  term  mother  may  include  stepmother.  It  must  not,  however,  be 
overlooked  that  the  right  of  a  mother  to  a  share  was  regarded  by  Nanda 
Pandita,  not  as  a  right  of  heritage,  but  a  right  to  a  provision.  Account 
was  to  be  taken  of  property  which  she  had  already  received,  and,  if  it  was 
insufficient  for  her  maintenance,  an  allotment  was  to  be  made  to  her  so  as 
to  provide  her  with  a  sufficiency  for  her  wants,  which  allotment  could 
never  be  in  excess  of  a  son's  share,  but  which  would  be  less  than  a  son's 
share  if  the  property  was  so  large  that  a  son's  share  would  more  than 
suffice  for  her  needs  (Smriti  Chandrika,  Ch.  iv,  Sections  9-17).  Although  the 
Madhaviya  disputes  the  correctness  of  the  opinion  that  mothers  are  not 
entitled  to  a  share,  but  only  to  so  much  as  may  be  necessary  for  their 
maintenance  (Dayavibhaga,  Section  22),  the  doctrine  of  Nanda  Pandita  is 
noticed  without  dissent  in  the  Sarasvati  Vilasa,  Section  114,  and  has 
become  established  law  in  this  Presidency  (Mayne,  Hindu  Law,  Sec- 
tion 402). 

The  limitation  "equal  to  that  of  sons"  has  reference,  in  all  probability, 
to  the  rule  obtaining  when  marriage  was  permitted  with  women  of  different 
castes.  Sons  making  a  partition  did  not,  unless  they  were  of  equal  caste, 
take  equal  shares.  Their  shares  were  regulated  by  the  dignity  of  the  caste 
to  which  they  belonged.  In  prescribing,  then,  that  wives  should  take 
shares  equal  to  that  of  their  own  sons,  it  was  probably  meant  that  the  share 
of  a  wife  should  not  be  greater  than  the  share  her  son  would  have  taken 
[124]  according  to  his  rank  among  sons.  A  similar  interpretation  has 
been  placed  on  the  text  of  Vishnu,  Ch.  xviii,  Sestion  34  :  "  Mothers  shall 
receive  shares  proportionate  to  their  sons'  shares"  (Dig.,  Bk.  V,  Ch.  ii, 
Section  86). 

It  would  be  unsafe,  then,  to  conclude  from  tho  provision  made  for 
wives  on  a  partition  effected  by  sons  that  there  is  recognized  in  them  any 
heritable  right  in  the  estate  of  their  stepsons.  While  the  principle  on 
which  participation  in  the  wealth  enjoyed  by  their  husbands  admits  step- 
mothers when  a  partition  is  made  by  sons,  the  principle  on  which  priority 
is  given  to  the  claims  of  the  mother  over  the  father  in  the  succession  to  a 
son  excludes  them.  Admitting  that  the  term  "mata"  has  been  occasion- 
ally used  to  include  stepmother,  and  assuming  that  the  term  "  pitarau" 
might;  be  similarly  construed,  the  sense  in  which  it  was  intended  the  terms 
should  be  understood  in  particular  passages  must  be  ascertained  from 
the  context;.  From  the  employment  of  the  compound  term  "  pitarau"  in 
the  sloka  which  provided  for  the  succession  of  parents,  a  difference  of 
opinion  arose  among  the  commentators  whether  the  mother  or  the  father 
was  entitled  to  priority  of  succession.  Vijnanesvara  and  Visvesvara  Bhatta 
supported  the  claims  of  the  mother  for  the  reason  (among  others)  that  the 
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father  might  be  a  common  parent  to  other  sons  (that  is  to  say,  to  sons  1884 
by  other  wives),  but  the  mother  not  so,  therefore  her  propinquity  was  OCT.  7. 
greater  than  that  of  the  father  (Mitaksbara,  Oh.  ii,  Section  iii). 

The  same  argument  is  adopted  by  the  author  of  the  Sarasvati  Vilasa, 
who  also  gave  priority  to  the  mother  (Sections  568-598).  It  is  obvious  that 
the  ground  on  which  these  commentators  preferred  the  mother  exclurtedt 
the  stepmother.  Nanda  Pandita  and  Nilakanta  Bhatta,  who  prefer  the  8  M<  10 
father  to  the  mother,  both  notice  and  contest  the  argument  on  the  ground  (F.B  ). 
of  propinquity,  but  do  not  meet  it  by  what  would  have  been  a  conclusive 
reply  if  a  stepmother,  in  their  opinion,  was  included  in  the  term  mother; 
while  Jimuta  Vahana,  who  also  gives  priority  to  the  father,  accords  supe- 
riority to  the  mother  over  brothers,  because  it  is  necessary  to  make  a 
grateful  return  to  her  for  the  benefits  which  she  has  personally  conferred 
by  bearing  the  child  in  her  womb  (Dayahhaga,  ch.  xi,  Section  iv,  sloka  2) ; 
and  both  in  this  treatise  and  in  the  Dayakrama  Sangraha  preference  of  the 
father  to  the  mother  is  supported  [among  other  arguments!  by  a  reference 
to  the  slokag  of  Manu  (ch.  ix,  33 — 37)  which  accord  superiority  to  the 
male  sex  by  the  [125]  illustration  that  the  seed  is  more  closely  allied  to 
the  plant  than  the  field. 

The  disinclination  of  Hindu  lawyers  to  the  descent  of  property  to 
sons  of  a  different  class  was  the  ground  on  which  Dharesvara  argued  that 
the  paternal  grandmother  was  entitled  to  succeed  in  preference  even  to 
the  father  (Mitakshara,  ch.  ii,  Section  iv.  sloka  2). 

The  sloka  of  Katyavana — "  On  failure  of  male  issue,  the  father  shall 
take  the  estate  acquired  by  the  son  after  partition,  or  the  brother  or  the 
natural  mother  or  the  paternal  grandmother  in  regular  order"  (Dig., 
Bk.  V,  ch.  viii,  Section  425) — excludes  the  step-mother,  and,  so  far  as  has 
been  brought  to  our  notice,  the  only  commentary  which  expressly  allows  the 
right  of  the  step-mother  is  that  of  Lakshmidevi,  who  wrote  under  the 
name  of  Balambhatta,  and  whose  work  Mr.  Justice  West  pronounces  to 
be  held  in  comparatively  slight  esteem  (1  West  and  Buhler,  17). 

The  position  which  a  step-mother  enjoys  in  the  family  is  explained 
by  her  relation  to  the  father,  and  the  argument  that  she  and  her  stepson 
mutually  confer  on  one  another  spiritual  advantages  would  not  be  con- 
clusive in  this  Presidency,  where  Hindu  inheritance  is  not  chiefly  regulated 
by  such  considerations.  The  spiritual  benefit  which  the  birth  of  a  son 
confers  on  a  father  may  be  shared  by  the  mother's  fellow-wife  without 
necessarily  involving  a  right  on  her  part  to  share  in  the  temporal  advan- 
tages arising  from  the  connection.  It  is  not  denied  that  the  obligations 
of  a  stepson  to  a  step-mother  in  matters  of  religious  ceremony  differ  widely 
from  those  of  a  son  to  his  natural  mother.  It  is  his  natural  mother  and 
her  ancestors  that  he  names  when  performing  the  sradhas  of  his  father. 
In  respect  of  pollution  consequent  on  death,  there  are  differences  between 
the  honor  paid  to  the  memory  of  a  mother  and  that  of  a  step-mother.  The 
right  to  perform  the  funeral  ceremony  does  not  involve  a  mutuality  of 
right  of  succession.  The  daughter-in-law  may  perform  the  funeral  of  her 
father-in-law,  vet  this  right  does  not  constitute  her  his  heir  in  this 
Presidency.  On  the  other  hand,  the  spiritual  benefits  which  a  stepmother 
may  confer  on  a  stepson  are  certainly  not  higher  than  are  conferred  by  a 
daughter-in-law  on  a  father-in-law,  yet  no  right  of  inheritance  is,  on  this 
ground,  accorded  to  the  daughter-in-law. 

Sir  Thomas  Strange,  who  must  have  been  acquainted  with  the  law 
administered  in  this  Presidency  from  the  commencement  of  the  century, 
declared  that  step-mothers,  where  they  existed,  were  [126]  excluded. 
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1884       Sir  W.  Macnaghten,  in    his  notes  on  the  earlier   decisions  of  the  Sadar 

.OCT.  7.      Dewani  Adalat,  which  recognized  the  right  of  the  step-mother,  express- 

ed   doubt  of  their  Correctness    (Select  Gases,  39,  42),  and  a   Fall  Bench 

FULL      of   the   Calcutta   High    Court,  in   a   case   governed   by   the    Mitakshara, 

.BENCH,     negatived  the  stepmother's  claim — Lala  Joti  Lai  v.  Durani  Koiver(l). 

In  this  Presidency  decisions  to  the  same  effect  were  pronounced  in 

8  M.  107     g.  A.  163  of  1874  by  the  late  Chief  Justice  and    Mr.  Justice  Holloway,  in 

(F.B.).      Kumaravelu  v.  Viran  GoundanCZ)  and  Muttammal  v.  Vengalakshmi  Ammal 

(3).     The  claim  of  the  step-mother  to  succession  has  been  allowed  only  in 

Bombay,  Kesserbai  v.  Valab  Baoji  (4),  and  in  the  judgment  in  that  case  it 

was  admitted  that  "she  is  not    included   by   the    Mitakshara  within  the 

term  mother,"  and  that  "she  cannot,  in   the  Presidency  of  Bombay,  be 

included  in  the  term  mother."     Her  right  was  allowed  because  she  was 

the  wife  of  a  gotraja  sapinda  and  therefore  a  gotraja  sapinda  herself. 

Whether  regard  be  had  to  the  writings  of  commentators  regarded  as 
authoritative  in  this  Presidency,  or  to  decided  cases,  no  support  can  be 
found  for  the  claim  of  the  stepmother  to  succeed  as  a  mother.  Although 
it  has  been  alleged  by  the  respondent's  pleader  that  he  has  ascertained 
that  in  practice  her  claim  has  been  admitted,  no  instance  was  produced 
when  the  learned  Judges  by  whom  this  case  was  referred  remitted  an 
issue  for  the  express  purpose  of  ascertaining  usage.  Possibly  had  the 
instances  to  which  the  learned  pleader  referred  been  examined,  it  would 
be  found  that  the  step-mother  owed  her  advantage  to  the  good  feeling  of 
the  heirs  rather  than  to  an  intelligent  recognition  of  her  right. 

It  remains  to  be  considered  whether  she  can  maintain  her  claim  as  a 
gotraja  sapinda.  It  must  be  admitted  that,  on  the  principle  of  sapinda- 
ship,  which  has  been  accepted  by  commentators  of  authority  in  this  Presi- 
dency, the  wife  is  a  sapinda  of  her  husband  [Mitakshara,  Acharakanda, 
f.  6,  p.  i,  1.  15  (a)]  and  of  her  stepson;  but  the  question  remains  whether 
she  is  a  gotraja  sapinda,  and,  if  she  be  a  gotraja  sapinda,  whether  female 
gotraja  sapindas  are  included  in  the  line  of  heirs. 

If  the  step-mother  is  entitled  to  succession  because  she  has  by  her 
marriage  entered  the  gotra  of  her  husband  and  has  become  a  [127] 
sapinda  of  her  husband,  then,  on  the  sama  grounds,  a  right  of  inheritance 
must  be  claimed  for  the  wives  of  all  gotraja  sapindas.  This  right  has 
been  recognized  in  the  Presidency  of  Bombay  in  a  series  of  decisions.  In 
a  recent  case  which  came  from  that  Presidency  before  the  Privy  Council, 
their  Lordships  had  occasion  to  examine  the  authorities  and  to  consider 
the  grounds  on  which  the  claim  could  be  supported,  and  their  conclusion 
is  thus  expressed:  "Perhaps  the  most  that  can  be  said  is  that  the  text  of 
the  Mitaksbara  is  not  inconsistent  with  the  claim  of  the  widow  and  allows 
of  an  interpretation  favourable  to  her  right  to  inherit.  The  important 
point  for  consideration  remains,  namely,  whether  such  an  interpretation 
of  the  Mitakshara  has  been  given  by  its  expounders  and  the  lawyers  of 
the  Bombay  School,  and  has  been  so  sanctioned  by  usage  and  decisions, 
as  to  have  the  force  of  law." 

Adverting  to  the  opinions  of  Visvesvara  and  Balambhatta  that  gotraja 
may  properly  be  taken  to  include  males  and  females  ;  to  a  passage  in  a 
note  of  Mr.  Colebrooke  that  Vijayantra,  a  commentator  on  Vishnu,  prefer- 
red a  son's  widow  to  a  daughter ;  to  the  course  of  the  decisions  of  the 
Bombay  Courts,  and  to  the  opinions  expressed  by  the  learned  Judges  of 

(1)  B.L.R.  Sup.  Vol.  67.  (2)  5  M.  29.  (3)  5  M.  32.  (4)  4  B.  208. 

(a)  1  West  &  Buhler  141. 
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that  High  Court  that  the  admission  of  females  to  the  order  of   succession        1884 
was  in  accordance  with   the   usage   prevailing   in  the   Presidency  ;  their      OCT.  7. 
Lordships  saw  no  satisfactory  grounds  for  dissenting  from  the  conclusion  of 
the    High  Court  that  the  doctrine  which  had   actually  prevailed  in  Bom-       FULL 
bay  was  in  favour  of  the  right  of  the  widow,  nor  any  sufficient  reason  for     BENCH. 

holding   that  the  doctrine  which  had  so  prevailed    should   nob   have    the        

force  of  law — Lallubhai  Bappubhai  v.  Cassibhai  (l).    It  will  be  seen  that     8  M.  107 
their  Lordships  were  of  opinion  that  no  certain  inference  was  to  be  derived      (F.B.). 
from  the  text  of  the   Mitakshara,    and   that   their   decision  rests  on    the 
interpretation    accepted  by  the  Bombay  School  and  mainly  on  the   usage 
prevailing  in  that  Presidency. 

Although  the  author  of  the  Mitakshara  did  not  yield  full  assent  to  the 
rule  of  the  Taittiriyam  that  females  are  incompetent  to  inherit — and  the 
rule  has  been  by  other  commentators  respected  in  this  Presidency,  restricted 
to  wealth  obtained  for  sacrificial  purposes — the  rule  is  never  altogether  lost 
sight  of.  Special  reasons  are  given  by  Vijnanesvara  for  the  succession  of 
the  wife,  the  daughter,  [128]  the  mother  and  the  grandmother,  and  the 
only  ground  on  which  it  can  be  claimed  that  he  recognized  generally  the 
competency  of  women  to  inherit,  is  the  express  mention  of  the  paternal 
great-grandmother  and  the  inferred  admission  of  the  wives  of  more  remote 
ancestors  in  the  direct  line.  On  the  other  hand,  although  the  persons 
mentioned  as  gotraja  and  bhinnagotra  sapindas  are  not  an  exhaustive 
enumeration  of  those  classes,  it  is  noticeable  that  no  mention  is  made 
of  the  wives  of  collaterals  nor  of  any  other  female  in  those  classes 
except  the  paternal  grandmother  and  great-grandmother.  It  is  obvious 
that  their  sapindaship  with  the  propositus  is  altogether  different  in 
kind  from  that  of  the  wives  of  collaterals. 

The  paternal  grandmother  is  introduced  in  virtue  of  the  sloka  of  Manu, 
and  a  place  is  assigned  to  her  by  Vijnanesvara  in  the  line  of  succession 
not  by  reason  of  her  sapinda  connection  as  wife  of  the  grandfather,  but 
in  virtue  of  the  sloka  ;  otherwise  she  would  be  postponed  to  the  paternal 
grandfather,  and  the  priority  enjoyed  by  the  great-grandmother  over  the 
great-grandfather,  and  of  the  other  female  ancestors  in  the  direct  paternal 
line  over  their  husbands,  can  be  explained  only  on  the  ground  that  they 
were  regarded  as  equal  to  mothers.  Of  the  commentatora  of  authority 
in  this  Presidency  to  whose  works  we  have  access,  while  Vijnanesvara 
uses  the  term  gotraja  as  belonging  to  the  family,  Nanda  Pandita  asserts 
that  it  refers  to  males  alone  and  means  only  those  who  are  by  natural 
birth  born  in  the  family.  He  consequently  denied  that  the  grandmother 
was  a  gotraja,  and,  differing  from  Vijnanesvara,  he  assigned  a  place  to 
her  in  the  line  of  succession  immediately  after  the  mother.  The  author 
of  Sarasvati  Vilasa,  though  he  notices  and  condemns  the  doctrine  of 
Nanda  Pandiba  as  to  the  place  due  to  the  grandmother,  does  not  advert 
to  the  interpretation  placed  by  Nanda  Pandita  on  the  term  gotraja.  He, 
however,  includes  the  grandmother  among  gotrajas  (Section  581),  as 
does  also  the  author  of  the  Madhaviya,  Section  41. 

It  is  also  to  be  noticed  that,  in  the  Sarasvati  Vilasa,  the  text  of  Manu 
quoted  in  Mitakshara,  Ch.  ii,  s.  v,  Sloka  6,  is  given  thus  :  "  Sapinda- 
ship ceases  with  the  seventh  male,"  and  similarly  the  author  of  the 
Madhaviya, "  In  default  of  sapindas,  samanodakaa  take  the  property, 
and  they  are  the  seven  males  beyond  the  sapindas,"  &c.  (Section  41). 
These  passages  lend  strength  to  the  opinion  hitherto  generally  held  in  this 


M  III— 12 


(1)  5  B.  110  (124). 
89 


8  Mad.  129  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1884       Presidency  that  females  were  not  [129]    admitted   as  heirs   of    males  in 
OCT.  7.      competition  with  gotrajas  excent  in  virtue  of  express  texts. 

It  was  in   advertence    to  the  passage  above  referred  to  in  the  Smriti 

FULL       Chandrika  of  NandaPandifea  that  inMuttammal  v.  VenyalakshmiAmmal  (l) 

BENCH.     I  expressed  the  opinion   that    a   stepmother   was  not    a  gotraja  sapinda, 

— •—         and  that  if  she  had  a  claim  to  inhprit,  it  must  he  as  a  bhinnagotra  sapinda. 

I  should    have  confined   myself    to  saying  that  I   find  no   authority  for 

(F.B.).       holding  that  she  is  entitled  to  succeed  as  a  gotraja  sapinda. 

No  decision  of  the  Sadr  Adalat,  the  Supreme  Court,  or  this  Court  has 
been  cited,  nor  has  any  usage  been  proved  by  which  a  right  of  succession 
has  been  recognized  as  appertaining  to  a  stepmother  or  to  any  of  the 
females  who,  by  marriage,  have  entered  the  gotra  and  acquired  sapindaship 
solely  through  their  husbands ;  for  these  reasons  the  claim  of  the  step- 
mother as  a  gotraja  sapinda  has  not  been  in  my  judgment  established, 
and  the  claim  of  the  paternal  uncle  must  be  allowed.  The  Court  of  First 
Instance  held  that  the  oral  bequest  pleaded  by  the  first  defendant  was 
not  proved.  The  claim  for  possession  must  be  decreed  ;  but,  under  the 
circumstances,  I  would  dismiss  the  claim  for  mesne  profits  and  direct  the 
parties  to  bear  severally  their  own  costs  in  all  three  Courts. 

MUTTUSAMI  ATTAR,  J. — In  the  absence  of  evidence  as  to  usage,  I 
also  see  reason  to  concur  in  the  oninion  of  the  majority  of  the  Court. 
The  course  of  decisions  is,  as  already  explained  in  my  first  judgment, 
against  the  stepmother.  As  to  the  contention  that  the  term  "  mother" 
in  the  Mitakshara  may  be  taken  to  include  stepmother,  I  am  clear  that  it 
cannot  at  all  be  supported.  Though  I  entertain  no  doubt  that  she  is  a 
gotraja  sapinda  in  the  Mitakshara  sense  of  saoinda  relationship,  I  do  not 
think  that  all  famale  sapindas  are  recognized  to  be  heirs  in  this  Presidency. 
For  instance,  brothers'  and  uncles'  widows  do  not  inherit.  Though  the 
author  of  the  Mitakshara  speaks  of  the  Vedic  rule  of  exclusion  of  women 
from  inheritance  as  limited  to  property  expressly  granted  for  sacrifices,  yet 
he  gives  no  place  in  his  compact  series  of  heirs  except  to  some  females 
only  whose  claim  is  warranted  either  by  special  texts  or  special  analogy. 
It  may  be  that  the  analogy  mentioned  in  Mitakshara,  Ch.  ii,  s.  v, 
Sloka  5,  was  not  intended  to  extend  as  well  to  female  ancestors  of  the  half- 
blood  as  to  widows  [130]  of  collateral  male  heirs.  I  see  therefore  no 
sufficient  warrant  for  saying  more  than  that  if  usage  were  in  favour  of  the 
stepmother's  claim,  the  Mitakshara  would  be  susceptible  of  the  interpreta- 
tion that  there  is  legal  origin  for  it.  As  to  the  ceremonial  law  or  Acharakan- 
da,  it  gives  the  stepmother  a  position  only  secondary  to  that  of  the  natural 
mother,  and  is  not  of  itself  so  decisive  as  to  justify  a  departure  from  the 
course  of  decisions.  I  felt  a  difficulty  in  making  up  my  mind  because  sisters 
have  already  been  recognized  to  be  entitled  to  succeed  as  bandhus.  As  a 
stepmother  is,  by  marriage,  of  the  same  gotra  with  that  of  her  husband,  she 
cannot  come  in  as  a  bandhu  if  she  is  not  a  sapinda,  and  thus  there  would 
arise  the  anomaly  of  a  stepsister  excluding  the  stepmother  from  succession. 
But  on  consideration,  I  come  to  the  conclusion  that  this  want  of  logical 
symmetry  cannot  be  accepted  as  a  sufficient  warrant,  in  the  absence  of 
evidence  of  usage,  for  departing  from  decided  cases. 


(1)  5  M.  32. 
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8  H.  130=  8  Ind.  Jar.  669.  1884 

APPELLATE  CIVIL.  OCT.  28. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins.  APPEL- 


LATE 

SECRETARY  OF  STATE  FOR  INDIA  (Third  Defendant),  Appellant          CIVIL 
v.  NARAYANAN  (Plaintiff),  Bespondent* 

SlTARAMA  (First  Defendant),  Appellant   v.  NARAYANAN  (Plaintiff), 
Respondent*     [22nd  and  28fch  October,  1884.] 

Revenue  Recovery  Act,  Sections  2,  25,  37— Sale  for  arrears  of  revenue— Liability  of  all 
fields  included  in  patta. 

By  accepting  a  raiyatwari  patta,  the  landholder  pledges  each  and  every  field 
included  therein  as  security  for  the  whole  assessment. 

Several  fields  separately  assessed  to  revenue  were  held  under  one  p^Ua  hy  K. 
Default,  having  been  made  by  K  in  payment  of  revenue,  one  of  such  fields,  of 
which  N  was  the  own°r,  was  attached  under  the  Revenue  Recovery  Act.  N  claim- 
ed to  [131]  have  it  released  from  attachment  on  payment  of  the  assessment  due 
upon  it.  The  claim  was  rejected  and  the  field  sold. 

Held  in  a  suit  by  N  to  set  aside  the  sale,  that  the  sale  was  valid  . 

[R.,  11 M.  452;  26   M.   521  (525);  34  M.   493  (494)  =  8   Ind.  Cai.    414  =  20  M.L.J. 
794  =  8M.L.T.  323.] 

THESE  were  appeals  against  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Malabar,  reversing  the  decree  of  O.  Chandu  Menon,  Dis- 
trict Munsif  of  Calicut,  in  suit  845  of  1881. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from 
the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.) 

The  Government  Pleader  (Mr.  Shephard),  for  the  appellant  in  S.  A. 
577. 

Gopalan  Nayar,  for  the  appellant  in  S.A.  645. 

Anantan  Nayar,  for  the  respondent  in  both  appeals. 

JUDGMENT. 

This  suit  was  brought  by  a  jenmi  to  set  aside  a  sale  of  bis  land  for 
arrears  of  revenue.  The  plaintiff  (Narayanan  Nambudri)  had  granted  a 
kanam  to  Kandappan,  defendant  No.  2,  and  allowed  the  land  to  be  entered 
in  bis  patta  In  January  1881  he  obtained  a  decree  against  Kandappan 
for  its  redemption.  Meanwhile  Kandappan  bad  fallen  into  arrears  to 
Government,  and  on  the  llth  February  1881  a  dnmand  had  been  served 
on  him  under  Section  25  of  Act  II  of  1864,  requiring  him  to  pay  the  arrears 
due  on  his  patta,  Es.  16-0-9,  within  a  fortnight.  On  the  28th  March 
the  land  was  attached  for  that  sum  under  Section  27.  On  the 
16th  Aoril  the  jenmi,  plaintiff,  was  put  into  possession  under  his  decree. 
On  the  30th  April  the  sale  of  the  land  for  the  arrears  was  proclaimed,  and 
on,  the  30th  May  the  auction  took  place  and  Sitarama  Bhatta,  defendant 
No.  1,  became  the  purchaser.  On  the  14th  May  the  plaintiff  had  put  in  a 
petition  stating  that  he  would  pay  what  was  due  on  this  particular  plot, 
but  the  Tahsildar  refused  to  release  the  attachment  unless  all  the  arrears 
due  on  the  patfca  were  paid  with  costs  and  interest.  On  the  day  of  the 
sale  the  plaintiff  actually  tendered  the  full  amount  due  on  the  land,  but  he 
was  then  too  late.  Section  37  of  the  Act  requires  that  the  amount  be  paid 
the  day  before  the  sale. 

The  District  Munsif  at  first  decreed  for  the  plaintiff,  holding  that  he 

*  Second  Appeals  557  and  645  of  1884. 
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1884  had  tendered  the  arrears  before  sale.  After  a  remand,  and  the  Govern- 
OCT.  28.  ment  having  been  made  a  party  to  the  suit,  he  found  that  the  tender 
had  been  only  of  the  arrears  due  on  this  particular  plot  and  that 
APPEL-  t;he  gaje  was  valid.  OQ  appeal  the  District  [132]  Judge,  after 
LATE  pointing  out  what  he  believed  to  be  certain  irregularities  in  the  afctach- 
ClVIL.  ment  and  sale  proceedings,  set  aside  the  sale  on  the  ground  that  only  10 
rupees  were  actually  due  on  this  particular  plot,  that  plaintiff  had  tender- 
ed this  sum  and  would  have  paid  the  bata,  interest,  and  costs  due  on  the 
plot  if  the  Tahsildar  had  informed  him  of  their  amount. 

It  does  not  appear  that  there  was  any  actual  tender  of  money  before 
the  day  of  sale,  which,  as  already  mentioned,  was  too  late:  the  plaintiff 
seems  merely  to  have  expressed  his  readiness  to  pay  whatever  was  due 
on  the  particular  plot.  The  judgment  of  the  District  Court  does  not  pro- 
ceed upon  the  ground  that  any  irregularity  had  been  committed,  nor  does 
it  appear  that  there  was  any  irregularity.  The  plaint  did  not  allege  any. 
The  Judge  was  mistaken  in  supposing  that  the  notice  of  attachment  was 
not  published  in  the  district  gazette  (see  Supplement  V,  23rd  April  1881, 
p.  6).  The  notices  of  demand  (G)  and  attachment  (Hj  both  specify  the 
arrears  for  which  the  land  had  been  attached,  as  Rs.  16-0-9,  and  the  ques- 
tion whether  the  plaintiff  could  not  have  obtained  the  release  of  the  land 
by  paying  that  amount,  instead  of  the  63  rupees  which  had  accrued 
due  at  the  time  of  the  sale,  does  not  arise,  for  it  is  admitted  that  he 
did  not  tender  that  sum.  The  Board's  Circular  109  is  merely  directory 
and  would  not  invalidate  a  sale  otherwise  legal  (Stokes  v.  Venkatachalam 
Chetti)  (1). 

But  the  main  question  is  whether  the  Government  can  sell  a  field  for 
the  arrears  due  on  the  entire  patta,  or  whether  a  person  claiming  an  inter- 
est in  that  particular  field  can  obtain  its  release  upon  payment  of  the  pro- 
portionate arrears  due  on  that  field,  or  at  all  events  its  full  assessment. 
Upon  this  point  the  decision  of  the  District  Court  cannot  be  supported. 

Section  2  of  the  Act  says  that  the  land shall  be  regarded  as  the 

security  of  the  public  revenue.  Clearly  something  has  to  be  supplied  here  ; 
the  land  is  the  security  for  the  revenue  due  on  land  only,  and  the 
question  is,  does  that  mean  the  particular  field  only  or  the  entire  hold- 
ing? The  answer  is  to  be  found  in  the  following  section:  "Every 
landholder  shall  pay  to  the  Collector  the  revenue  due  upon  his  land 
on  or  before  the  day  on  which  it  falls  due,  according  to  the 
[133]  kistbandi  or  other  engagement."  The  land  in  his  sanad  or  patta  is 
the  security  for  the  revenue  due  on  his  land,  and  the  kists  are  calculated 
on  the  whole  land  and  not  on  each  field.  By  accepting  his  sanad  or  patta 
he  in  fact  pledges  each  and  every  field  as  security  for  the  whole  assess- 
ment, and  he  cannot  split  the  security  any  more  than  an  ordinary  mort- 
gagor. Section  25  leads  to  the  same  conclusion.  Indeed  it  has  never  been 
denied  in  the  case  of  a  zamindari  that  each  and  every  part  of  it  is  liable  for 
the  whole  peshkash,  and  the  Act  makes  no  distinction  in  this  respect  be- 
tween a  zamindari  and  a  raiyatwari  estate.  The  judgment  of  this  Court'in 
S.A.  1040  of  1883  quoted  above  is  also  to  the  same  effect,  though  the 
point  was  not  fully  discussed. 

We  reverse  the  decree  of  the  District  Court  and  restore  that  of  the 
Munsif.  It  is  perhaps  a  hard  case,  but  the  plaintiff  should  not  have  alleged 
fraud  against  the  purchaser.  He  must  pay  the  costs  both  of  the  purchaser 
and  the'Government  in  this  Court  and  in  the  District  Court. 

(1)  S.A.  1040  of  1883,  not  reported. 
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8  M.  133  =  8  Ind,  Jur.   666.  1884 

APPELLATE  CIVIL.  QCT-  2?- 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice  APPBL- 

Muttusami  Ayyar,  LATE 

OlVIL. 

RAMASAMI  AND  ANOTHER  (Defendants),  Appellants  v.  NARASAMMA 
(Plaintiff),  Respondent*      [27th  October,  1884.] 

Hindu  Law— Inlieritance— Stepmother — Sagotra  Sapindas. 

According  to  Hindu  law  current  in  the  Madras  Presidency,  a  step-mother  does 
not  succeed  to  the  estate  of  her  stepson  in  preference  to  his  grandfather's 
brother's  grandson. 

THE  plaintiff,  widow  of  Sabaluri  Narasimha,  sued  to  recover  from  the 
defendants,  Eamasami  aad  his  father,  Prasannacharlu,  the  estate  of  Ven- 
katachariu,  son  of  Narasimha,  by  his  first  wife  deceased,  which  on  his 
death  passed  to  his  widow,  and  on  her  death  was  seized  by  the  defendants. 

The  defendants  pleaded  that  Ramasami,  the  minor  son  of  Prasan- 
nacharlu, had  been  adopted  by  the  widow  of  Venkatacharlu  [134]  under 
authority  given  by  Venkatacharlu  on  his  death-bed.  The  defendants  further 
pleaded  that  they  were  the  nearest  sapindas  of  Venkatacbarlu.  The 
District  Judge  of  Viz^gapatam  (A.  Lister)  found  that  Prasannacbarlu  was 
not  a  sapinda.  and  tbat  the  adoption  was  not  proved,  and  decreed  for  the 
plaintiff.  The  defendants  appealed  to  the  High  Court. 

The  Advocate- General  (Hon  P.  0' Sullivan),  for  appellants. 

Hon.  Rama  Rau,  for  respondents. 

The  Court  (TURNER,  C. J.,  and  MUTTUSAMI  AYYAR,  J.),  after  con- 
firming the  finding  of  the  District  Court  as  to  the  alleged  adoption,  found 
that  the  grandfather  of  Prasannacharlu  was  the  brother  of  the  grandfather 
of  Venkatacharlu,  and  delivered  judgment  as  follows  : — 

JUDGMENT. 

We  express  no  opinion  in  this  case  whether  a  stepmother  who  had 
not  obtained  possession  would  be  entitled  to  maintain  a  suit  to  oust  a 
stranger.  All  that  it  is  necessary  for  us  to  find  in  this  case  is  that  the  ap- 
pellants are  sagotra  sapindas,  and,  as  such,  are  entitled  to  inherit  in  priority 
to  stepmother.  The  appeal  is  therefore  allowed,  the  decree  of  the  District 
Court  reversed,  and  the  suit  dismissed. 

Inasmuch  as  the  appellants  set  up  a  false  case  of  adoption,  we  shall 
direct  that  each  party  do  bear  respectively  their  and  her  costs  in  this  suit 
in  both  Courts. 


*  Appeal  95  of  1883. 
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8  M,  134. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Hutchins. 


VENKATACHALA  (Plaintiff),  Appellant  v.  APPATHORAI  (First  Defendant), 
8  M.  134.  Respondent.*      [31st  July  and  llth  November,  1884.] 

Limitation— Order  passed  in  1877  under  Civil  Procedure  Code,  1859,  Section  269 — 
Suit  brought  after  one  year — Civil  Procedure  Code,  1877,  Section  335— Limitation 
Act,  1877,  sch.  II,  arts.  11—13. 

AQ  order  having  baen  passed  on  the  10th  August  1877  undar  Section  269  of  the 
Code  of  Civil  Procedure,  1859,  cancelling  delivery  of  possession  of  land  brought  to 
[13S]  sale  and  purchase  by  a  decree-holder,  no  suit  was  brought  by  the  decree- 
holder  to  establish  his  right  to  the  land  until  1883. 

Held,  that  the  repeal  of  Section  269  of  the  said  Code  on  1st  October  1877  did 
not  deprive  the  order  of  the  10th  August  1877  of  the  eSect  it  possessed  when 
passed,  and  therefore  that  the  suit  was  barred  by  limitation. 

Koylasli  Chunder  Paul  Chowdhry  v.  Preonath  Roy  Chowdhry  (I.L.B.,  4  Cal., 
610)  and  Gopal  Chunder  Mitter  \.  Mohesh  Chunder  Boral  (I.L.E.,  9  Cal.,  230) 
distinguished. 

THIS  was  an  appeal  from  the  decree  of  W.  F.  Grahame,  District  Judge 
of  North  Tanjore,  dated  llth  December  1883,  reversing  the  decree  of 
A.  Kuppusami  Ayyangar,  District  Munsif  of  Tiruvalur,  in  Suit  83  of  1883. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.). 

The  Advocate- General  (Ron.  P.  0  Sullivan)  and  Bhashyam  Ayyangar, 
for  appellant. 

The  Government  Pleader  (Mr.  Shephard)  and  Ramachandra  Rau 
Saheb,  for  respondent. 

JUDGMENT. 

The  only  question  in  this  second  appeal  is  whether  the  suit  is  barred 
by  the  law  of  limitation. 

The  appellant  (B.  M.  A.  B.  B.  M.  Venkatachala  Chetti)  brought  the 
suit  on  22nd  February  1883  to  eject  the  respondent  (Appathorai  Pillai). 
Under  a  decree  which  he  had  obtained  in  a  former  suit  against  the  respond- 
ent's father,  he  had  brought  the  property  to  sale  and  purchased  it  him- 
self and  been  put  into  possession,  but  the  respondent  complained  that  he 
had  been  improperly  dispossessed,  and  on  the  lOsh  August  1877  an  order 
was  passed  under  Section  269  of  the  Code  of  1859,  cancelling  the  delivery 
of  possession  to  the  appellant  and  restoring  possession  to  the  respondent. 
The  section  declares  that  such  an  "  order  shall  not  be  subject  to  appeal, 
but  the  party  against  whom  it  is  given  shall  be  at  liberty  to  bring  a  suit 
to  establish  his  right  at  any  time  within  one  year  from  the  date  thereof." 
The  disputes  with  which  the  section  deals  are  disputes  arising  out  of 
obstruction  by,  or  the  dispossession  of  a  person  other  than  the  judgment- 
debtor  claiming  a  right  to  the  possession  of  the  property  sold  under  the 
decree  as  proprietor,  mortgagee,  lessee,  or  under  any  other  title.  The 
object  of  the  section  was  that  the  Court  executing  the  decree  might  decide 
such  disputes  summarily  and  finally,  subject  only  to  the  reservation 
[136]  that  the  parby  aggrieved  by  the  order  might  bring  a  suit  within  a 
year  to  establish  his  right.  The  present  suit  was  not  brought  until  five 
and  a  half  years  after  the  date  of  the  order,  but  the  appellant  contends 
that  it  is  not  barred  and  that  he  had  twelve  years. 

*  Second  Appeal  61  of  1884. 


III.]  VENKATACHALA  1).  APPATHORAI        8  Mad.  137 

The  Code  of  Civil  Procedure,  1877,  and  the  Indian  Limitation  Act  of        1884 
1877,  came  into  force  together  on  the  first  day  of  October  1877.     The    Nov(  11. 
section  substituted  in  the  former  for  Section  269  of  the  Code  of  1859  was 
Section  335.     It  expressly  enacts  that  the   party  against  whom  such  an     APPEL- 
order  is  passed  may  institute  a  suit  to  establish  the  right  which  he  claims       LATE 
to  the  present  possession  of  the  property,  but  subject  to  the  result  of  such      CIVIL 
suit,  if  any,  the  order  shall  be  conclusive.    This  however,  in  our  judgment, 
is  merely  an  express  declaration  of  the  effect  of  the  old  Section  269.     The    8  M.  134. 
limitation  period  for  such  a  suit  and  for  other  similar  suits  provided  by 
the  Code  to  contest  orders  made  in  execution  was  removed  from  the  Code 
to  the  Limitation  Act.     Article  11  allows  a  year  to  the  unsuccessful  party 
to  an  order  passed  under  Sections  280,  281,  282  and  335  of    the  Code  of 
Civil  Procedure  (1877),  but  says  nothing  about  the  corresponding  sections 
of  the  Code  of  1859.     Article  13  provides  that  a  suit  to  alter  or  set  aside  a 
decision  or  order  of  a  Civil  Court  in   any   proceeding  other  than  a  suit 
must  be  brought  within  a  year  from  the  date  of  the  final  decision  or  order 
by  a  competent  Court.     Article  13    merely  reproduces  Article  15  of  the 
former  Limitation  Act.     Article  11  is  new  and  designed  to  meet  the  case 
of  the  orders  specified,  which  are  passed  in  a  suit  but  not  open  to  appeal. 
If  Article  13  applies,  the  present  suit  is   clearly  barred  ;  but,  in  our 
judgment,  the  order  was  one   passed  in  a  suit  and  does   not    fall  within 
Article  13.    Article  11  does  not  include  orders  passed  in  suits  under  the 
old  Code,  and  it  is  therefore  contended  that  the  appellant  had  twelve  years 
as  in  an  ordinary  suit  for  ejectment.     The  argument  is  that  Section  269 
of  the  old  Code  has  been  repealed,  and  witb  it  the  limitation  clause  which 
ic  contains  ;  that  now  there  is  no  limitation  period  but  the  general  one  of 
twelve  years. 

In  our  opinion  this  contention  cannot  be  supported.  As  already 
stated,  the  effect  of  an  order  properly  made  under  Section  269  was  that 
the  dispute  was  conclusively  determined  as  between  the  parties  to  the 
order,  subject  only  to  the  result  of  a  suit  brought  within  the  time  prescrib- 
ed. The  repeal  of  Section  269  by  the  [137]  amended  Code  did  not 
deprive  the  order  of  the  character  which  attached  to  it  when  it  was  made. 
It  was  and  continued  to  be  an  order  which  was  final  unless  and  until  it 
was  set  aside  in  the  manner  indicated  in  the  section,  i.e.,  by  a  suit  brought 
within  a  year.  No  such  suit  was  brought  and  the  order  itself  has  been 
rightly  pleaded  as  a  bar  to  the  present  action.  There  is  no  doubt  that  the 
order  was  properly  made  under  Section  269  in  adjudication  of  the 
contested  right  to  possession. 

Our  view  is  not  in  conflict  with  Koylash  Chunder  Paul  Chowdhry  v. 
Preonath  Ray  Chowdhry  (1),  and  Gopal  Chunder  Hitter  v.  Moresh  Chunder 
Boral  (2).  The  former  case  merely  decided  that  a  suit  for  possession, 
brought  after  an  order  passed  under  Section  246  of  the  old  Code,  was  not 
a  suit  to  set  aside  an  order  in  a  proceeding  other  than  a  suit,  falling  under 
Article  15  of  the  Limitation  Act  of  1871 :  in  that  opinion  we  have  already 
expressed  our  concurrence.  In  the  latter  case  a  question  somewhat  analog- 
ous to  that  before  us  was  raised,  but  the  learned  Judges  refused  to  consider 
it  as  it  had  not  been  taken  in  the  Courts  below  :  the  only  point  decided  was 
that  Article  11  of  the  Limitation  Act  of  1877  did  not  apply  to  an  order 
passed  under  the  former  Codes,  and  in  that  opinion  also  we  concur. 

This  second  appeal  cannot  be  supported  aud  is  accordingly  dismissed 
with  costs. 

(1)  4  C.  610,  (2)  9  C.  230. 
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NOV.  24. 

APPELLATE  CIVIL. 

APPEL- 
LATE Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
CiviL.  Muttusami  Ayyar. 


8  M .  137. 

KRISHNAN  (Petitioner),  Appellant  v.  NILAKANDAN 
(Decree- holder),  Respondent.*      [24th  November,  1884.] 

Decree— Execution— Limitation  —Decree  for  possession  upon  payment  of  r,iortgage  amount 
and  value  of  improvements — Final  decree  on  ascertaining  value  of  improvements. 

In  a  decree  for  redemption  of  a  Malabarr  kanam  (mortgage),  it  was  ordered  on 
the  12th December  1379  that  the  defendants  should  put  the  plaintiff  in  possession 
[138]  of  the  land  upon  payment  by  plaintiff  to  defendant  No.  1  of  the  mortgage 
amount,  and  of  the  value  of  improvements,  to  ba  determined  in  execution,  to 
such  of  the  defendants  as  should  he  found  entitled. 

On  the  12th  August  1880  the  plaintiff  applied  for  execution,  and  on  the  23rd 
September  1881  an  order  was  passed  that  execution  should  issue  on  payment 
into  Court  by  the  plaintiff  of  the  mortgage  amount  and  the  value  of  improve- 
ments which  had  tben  been  ascertained. 

The  plaintiff  having  failed  to  deposit  the  said  amount,  the  application  for 
execution  was  struck  off  the  file  on  the  10th  November  1881. 

On  the  8th  December  1883  the  plaintiff  applied  again  for  execution  and 
objection  was  taken  that  the  application  WAS  barred  by  limitation. 

Held,  that  the  application  was  not  barred  by  limitation. 

Dildar  Hossein  v.  Mujeedunn\ssa  (l.L.R  ,  4  Gal.,  629)  approved. 

[P.,  36  M.  104  (107)  =  10  Ind.  Gas.  552  =  21  M.L.J.  546  =  10  M.L.T.  69  =  (1911)  2  M.W. 
N.  93.] 

THIS  was  an  appeal  from  a  decree  of  E.  K.  Krishoan,  Subordinate 
Judge  of  Soutb  Malabar,  confirming  a  decree  of  U.  Acbutan  Nayar,  District 
Munsif  of  Betutnad,  dated  12th  March  1884,  rejecting  an  application  made 
by  Krishnan  Nayar,  defendant  No.  8,  in  Suit  332  of  1878  on  the  file 
of  the  District  Munsif  of  Patambi,  objecting  to  the  execution  of  the 
decree. 

The  judgment  of  the  Munsif  was  as  follows  : — 

"  Original  Suit  No.  322  of  1878  was  a  suit  for  redemption  of  a  mort- 
gage. The  decree  of  the  Court  of  First  Instance  was  as  follows  :  '  Upon 
payment  of  the  kanam  and  purankadam  (advance  and  further  advance) 
amount,  Bs.  85-11-5,  to  defendant  No.  1  and  the  value  of  improvements, 
to  be  determined  in  execution,  to  such  of  the  defendants  as  are  then 
found  to  be  entitled  to  receive  the  same,  the  defendants  do,  &c.'  This 
decree  was  affirmed  in  appeal  on  the  12th  December  1879.  The 
arusham  in  which  the  property  is  situate  having  been  transferred  to 
the  jurisdiction  of  this  Courc,  the  decree-holder  apoliei  for  execution 
on  the  12th  August  1880  (Miscellaneous  Petition  No.  1233  of  1880). 
On  the  13th  August  he  was  directed  to  deposit  Es.  8  as  batta  for  issuing 
a  commission  to  ascertain  the  value  of  improvements.  On  the  17ch  Novem- 
ber 1880  the  commissioner  submitted  his  accounts.  On  the  8th  Decem- 
ber 1880  the  decree-holder  put  in  his  objection  (Miscellaneous  Petition 
No.  2184  of  1880)  to  the  commissioner's  account.  After  perusing  the 

*  Appeal  against  Appellate  Order  33  of  1881. 
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commissioner's  account  and  hearing  the  decree-holder's  objection,  the 
Court  determined,  on  the  23rd  September  1881,  that  the  value  of  improve- 
ments payable  by  the  decree-holder  was  Es.  409-4-11,  and  on  the  same 
date,  viz.,  23rd  September  1881,  passed  the  final  order  on  decree-holder's 
application,  No.  1233  of  [139]  1880,  that  execution  would  be  issued  on 
his  depositing  in  Court  the  kanam  and  purankadam  amount  given  in  the 
decree  and  the  value  of  improvements  Es.  409-4 -11.  The  decree-holder 
failed  to  deposit  the  amount  and  his  application  was  struck  off  on  the 
lOfch  November  1881.  The  present  application  for  execution  (Miscel- 
laneous Petition  1709  of  1883)  was  made  by  the  decree-holder  on  the 
8th  December  1883.  Notice  was  issued  to  the  defendants,  of  whom 
defendant  No.  8  contends  that  the  execution  is  barred,  more  than  three 
years  having  elapsed  from  the  date  of  the  former  application.  I  do  not 
agree  with  him.  In  my  opinion  the  decree  became  a  complete  decree  on 
the  date  on  which  the  Court  determined  the  value  of  improvements 
payable  by  the  decree-holder.  Before  that,  the  decree  was  incapable  of 
execution  and  the  determination  of  the  value  of  improvements  was  part 
of  the  decree.  More  than  three  years  from  the  date  of  that  order,  viz., 
23rd  September  1881,  have  not  elapsed,  and  the  present  application  is 
therefore  in  time.  Objection  disallowed." 

Anantan  Nayar,  for  appellant. 

Sankara  Menon,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

The  decision  of  the  Munsif  and  of  the  Subordinate  Judge  on  the 
question  of  limitation  is  in  accordance  with  the  ruling  in  Dildar  Hossein  v. 
Mujeedunnissa  (l),  and  we  are  jaot  prepared  to  dissent  from  that  ruling; 
but,  in  awarding  mesne  [profits,  the  Court  executing  the  decree  must  be 
careful  to  notice  that  the  decree-holder  would  be  entitled  only  to  porapad 
(rent),  and  not  to  the  net  profits  of  the  estate,  until  he  had  paid  or  brought 
into  Court  the  sums  payable  by  him  as  a  condition  for  redemption.  With 
these  observations  we  affirm  the  order,  but  direct  each  party  to  bear  his 
own  costs. 


8  H.  140  =  2  Weir  249. 
[140]  APPELLATE  CEIMINAL. 

Before  Sir  Charles   A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


IN  THE  MATTER  OF  THE  PETITION  OF  PAUL  DECRUZ  AND  JOHN 
EAYMOND  BIBER.*      [6th  October  and  2nd  December,  1884.] 

Penal  Code  Sections  190,  503,  508 —  Intimidation— Excommunication  by  Roman 
Catholic  priest — Criminal  proceedings  stayed  until  complainant  established  the 
illegality  of  the  priest's  acts  in  a  Civil  Court. 

Where  the  exercise  of  ecclesiastical  jurisdiction  is  plainly  ultra  vires,  or  other- 
wise unsanctioned  by  the  ordinances  of  a  religious  society,  or  where  such 
ordinances  controvert  the  general  law,  and,  in  either  case,  consequences  result 
which  the  Criminal  law  was  intended  to  restrain,  the  Criminal  Courts  are  not 
at  liberty  to  decline  jurisdiction. 

*  Criminal  Revision  Cases  277  and  278  of  1884. 
(1)  4  C.  629. 
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^834  A  Roman  Catholic  complained  to  a  Magistrate  that   he  had  been  threatened 

•pv   c  „  with  an  illegal  sentence  of  excommunication  and   had  been  excommunicated  by 

the   ecclesiastical   authorities,   with  a   view  to  prevent   him  from  asserting  his 
.  legal  rights  in  defending  a  civil  suit  concerning  the  property  of  a  church. 

APPEIj" 

Held,  that,  under  the  circumstances,  the  proper   course  was  for  the  Magistrate 
kATE  to  postpone  the  trial  till  the  complainant  proved  in  a  civil  Court  the  illegality  of 

CRIMINAL.  t^e  action  of  the  ecclesiastical  authorities. 

THESE  were  applications  to  the  High  Court  under  Sections  435  and  439 
of  the  Code  of  Criminal  Procedure  to  direct  the  Joint  Magistrate  of  Malaba* 
(H.  Boss)  to  inquire  into  and  try  two  complaints  of  similar  nature  made 
by  Paul  deCruz  and  John  Raymond  Biber,  respectively,  against  the  Very 
Eev.  Fr.  Nicholas  Pagani,  Pro-Vicar  Apostolic  of  North  Malabar,  and  the 
Eev.  Fr.  J.  M.  Monteiro,  Vicar  of  Tellicherry.  The  complaint  of  deCruz, 
was  as  follows  : — 

"  That  petitioner  is  a  member  of  the  Roman  Catholic  Church 
of  Tellicherry  and  the  duly  appointed  administrator  of  its  affairs. 
That  the  appointment  of  an  administrator  is,  and  has  hitherto  been, 
vested  in  the  parishioners,  and  it  was  by  them  that  petitioner  has  been, 
appointed  as  such.  That  on  the  1st  day  of  January  last,  the  Very 
Rev.  Fr.  N.  Pagani,  the  Pro-Vicar  Apostolic  of  the  Roman  Catholic 
Churches  of  North  Malabar  and  Canara,  convened  a  meeting  in 
the  said  church,  when  a  few  votes  were  extorted  from  [141]  a 
minority  of  the  members  then  present,  and  a  resolution  passed 
appointing  two  other  persons  as  administrators  in  the  room  of  petitioner. 
That  this  appointment  being  irregular,  inasmuch  as  it  was  made  without 
the  knowledge  and^consent  of  the  majority  of  the  parishioners  and  without 
any  justifying  cause,  petitioner,  at  the  "special  request  of  the  parishioners, 
refused  to  hand  over  the  properties  in  his  custody  to  the  newly -appointed 
administrators.  That,  in  consequence  of  this  just  refusal  on  the  part  of 
petitioner  to  give  up  the  church  properties  to  the  said  new  administrators, 
the  latter  filed  a  civil  suit  in  the  District  Munsif's  Court  at  Tellicherry 
to  recover  possession  of  them,  which  said  suit  is  still  pending  in  the  said 
Court.  That  knowing  that  the  said  suit  is  pending  in  a  competent  Court, 
and  to  thwart  a  just  decision  being  arrived  at  therein  by  preventing 
petitioner  from  making  a  proper  defence  thereto,  the  said  Pro-Vicar 
Apostolic,  by  a  letter  of  admonition,  dated  7th  instant,  threatened  to,  and 
did,  excommunicate  petitioner  and  all  those  who  have  aided  him  in  withhold- 
ing the  said  properties.  That  the  Roman  Catholic  Church  at  Tellicherry,  and 
all  properties  belonging  thereto,  being  the  exclusive  property  of  the  parish, 
the  said  Pro-Vicar  Apostolic  or  any  one  else  has  no  control  over  the  tem- 
poral management  thereof,  and  the  aforesaid  letter  of  excommunication 
was  issued  malafide  and  unwarrantedly.  That  the  above  said  letter  of  ex- 
communication was,  on  the  16th  March,  publicly  read  in  the  church  by 
the  Rev.  Fr.  Monteiro,  the  Vicar,  who,  in  addition  thereto,  has,  as  his 
own  act,  subsequently  excommunicated  several  others  of  the  parishioners 
known  as,  or  admitting,  helping  petitioners  in  the  defence  of  their  legal 
rights  towards  meeting  the  said  civil  suit.  That  the  said  acts  of  the  Very 
Rev.  Fr.  Pagani  and  the  Rev.  Fr.  Monteiro  are  voluntary  and  calculated 
to  force  petitioner  and  the  greater  number  of  the  parishioners  out  of  their 
way  to  honestly  defend  the  said  civil  suit  and  done  with  the  corrupted  and 
unjust  motive  of  making  them  entirely  powerless  to  adduce  the  required 
evidence  therein.  That  as  neither  petitioner  nor  any  one  of  the  others  who 
have  been,  as  above,  shut  out  of  all  spiritual  benefits  has  been  guilty  of 
any  act  warranting  this  religious  degradation  from  the  Pro-Vicar  Apostolic 
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and  the  Vicar  respectively,  their  object  in  so  doing  can  only  be  to  forcibly        1884 
compel  petitioner  and  others  do  give  up  their  legal  rights  by  refraining  from      DEO-  2. 

justly  vindicating   them    before  a  competent    Court    of  justice.     That  the         

aboveaamed  Very  Kev.  Fr.  Pagani  and  [142]  the  Rev.  Fr.  Monteiro  have,     APPEL- 
and  each  of  them  has  by  respective  acts  as  aforesaid,  committed  an  offen-       LATE 
ce  punishable    under  Section  508  of  the  Indian    Penal   Oode.     Petitioner  CRIMINAL 
therefore  prays  that  this  Court    may  be  pleased  to  inquire    into  the  matter 
and  render  justice  as  the  circumstances  of  the  case  may  warrant  and  as  to    8  "•  1*0= 
this  Court  may  seem  to  be  reasonable."  2  Weir   213 

The  Joint  Magistrate  examined  deCruz  who  deposed  as  follows  :  — 

"  I  complain  against  Pro-Vicar  Pagani  and  Father  Monteiro  for  pub- 
lishing in  the  church  at  Tellicherry  a  letter  of  excommunication  against 
me,  and  thereby  attempting  to  cause  me  not  to  defend  a  civil  suit  now 
pending  in  the  District  Munsif's  Court  in  which  Messrs.  D'Rozario  and 
IFernandez  have  sued  me  for  delivery  of  certain  keys  and  church  property 
which  are  in  my  possession  as  administrator.  The  object  of  the  dafend- 
ants  is  to  make  me  give  up  the  keys,  &c.,  by  inducing  me  to  believe  that 
if  I  do  not  do  so  I  will  become  an  object  of  divine  displeasure.  The  Pro- 
Vicar's  letter  of  excommunication  which  I  produce  (A)  *  shows  that  this 
is  their  object.  I  have  not  given  up  the  keys,  &c.,  and  in  common  with 
more  than  100  others  have  been  refused  every  rite  of  the  church.  The 
defendants  have  committed  an  offence  under  Section  508  of  the  Indian 
Penal  Code." 

[143]  The  Magistrate  in  dismissing  the  complaint  delivered  the 
following  judgment : — 

''  This  is  a  complaint  against  (1)  the  Very  Rev.  Fr.  Pagani,  Pro- 
Vicar  Apostolic  of  North  Malabar  and  Canara  ;  and  (2)  the  Rev.  Fr.  Mon- 
teiro. Vicar  of  the  Roman  Catholic  Church  at  Tellicherry,  of  an  offence 
under  Section  508  of  the  Indian  Penal  Code.  The  complainant  Paul  deCruz 
was  administrator  of  the  Roman  Catholic  Church  and  as  such  had  undis- 
puted charge  of  certain  keys  and  property  of  the  church,  until,  owing  to 
dissensions  in  the  parish  regarding  church  affairs,  a  meeting  of  parishioners 
was  held  in  January  at  the  instance  of  the  first  defendant,  and  two  new 
administrators,  Messrs.  D'Rozario  and  Fernandez,  were  appointed,  the 

*  We,  Nicholas  Pagani,  8.  T.  Pro-Vicar  Apostolic  of  North  Malabar  and  Canara, 
considering  the  persistent  obstinacy  of  certain  persons  of  the  parish  of  Tellicherry,  who 
utterly  disregarding  our  orders  and  their  own  duty,  continue  to  refuse  to  hand  over  the 
keys  and  other  property  belonging  to  the  church  of  Tellicherry.  now  in  their  possession, 
to  the  newly-appointed  administrators  of  the  said  church,  Messrs.  T.  T.  D'Rozario 
and  A.  Fernandez,  and  considering  the  grave  scandal  and  disturbance,  &c.,  caused 
in  the  parish  of  Tellicherry  by  such  refusal,  we  herewith  admonish  all  those  who  hold 
keys,  property,  &c.,  belonging  to  the  church  of  Tellicherry  to  hand  them  over  to  the 
said  administrators,  T.  T.  D'Rozario  and  A.  Fernandez,  within  three  days  from  the 
publication  of  this  our  admonition  which  we  declare  to  be  equivalent  to  a  triple  one. 

And  we  declare,  and  hereby  decree  in  writing,  by  the  authority  of  Almighty  God 
and  the  Apostles  Peter  and  Paul  and  all  the  Saints,  that  all  such  persons  who  disregard 
this  our  admonition  after  the  lapse  of  three  days  from  its  publication  be  and  remain 
ipso  facto  excommunicated. 

Moreover,  we  likewise  hereby  decree  that  all  others,  who  by  underhand  or  open 
machinations,  by  words,  by  writing,  or  by  any  other  active  measures,  agitate  or 
endeavour  to  prevent  the  said  administrators,  T.  T.  D'Rozario  and  A.  Fernando?,  from 
taking  charge  of  the  keys  and  other  property  belonging  to  the  Tellicherry  Church  be  and 
remain  likewise  ipso  facto  excommunicated,  and  that  absolution  from  such  excommuni- 
cation be  reserved  to  us  or  to  our  successors  an^  to  the  Roman  Pontiff,  and  that  even  in 
the  hour  of  death,  they  be  previously  obliged  (so  far  as  is  possible)  to  make  full  repara- 
tion for  the  scandal  given,  before  any  priest  be  empowered  to  absolve  them. 
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1884       complainant  being  declared  to    have  been  removed  from   office.     Com- 
DEC.  2.      plainant,  however,   contending  that   the   resolution    superseding  him  was 

one  of  a  packed  meeting  and  not  of  the  whole  body  of  parishioners  or  of   a 

APPEL-     majority  of  them,  refused  to  deliver  up  the  keys,  &c.,  to  the  new  adminis- 
LATE       trators,  who  have  accordingly  filed  a  regular  suit  in  the  District  Munsif's- 
CBIMINAL.  Court  to  obtain  possession  of  the  same. 

"  Complainant  states  that,  on  the  7th  March,  the  first  defendant, 
knowing  that  the  civil  suit  was  pending,  issued  a  letter  of  admonition  (A) 
2  Weir  2J9.  threatening  exaommunication  of  '  all  those  who  hold  keys,  property,  &G.,. 
belonging  to  the  church  '  if  they  failed  to  hand  over  the  same  to  the  new 
administrators  within  three  days  from  publication  of  the  said  admonition  ; 
that  on  the  16th  March  the  publieation  was  made  in  church  by  the  second: 
defendant,  and  that  he  (complainant)  having  failed  to  deliver  the  keys, 
&c.,  within  three  days  as  admonished,  has  been  excommunicated  and 
refused  every  rite  of  the  church. 

"  Complainant  alleges  that  defendants  have  thus  attempted  to  cause 
him  to  give  up  the  keys,  &c.,  which  he  is  not  legally  bound  to  do  unless 
the  pending  civil  suit  goes  against  him,  and  to  prevent  his  defending  that 
suit,  which  he  is  legally  entitled  to  do,  by  attempting  to  induce  him  to 
believe  that  he  will  be  rendered,  by  the  defendants'  act  of  excommunica- 
tion, an  object  of  divine  displeasure  if  he  does  not  give  up  the  keys,  &c.,. 
or  cease  to  defend  the  suit. 

"  I  am  of  opinion  that  this  is  not  a  case  in  which  criminal  proceedings 
can  lie  against  the  defendants.  The  power  of  excom-  [144]  munication 
is  one  which  the  first  defendant  holds  for  the  enforcement  of  discipline 
in  the  Roman  Catholic  Church  under  him.  Complainant,  as  a  member 
of  that  church,  thereby  subjects  himself  to  its  discipline  ;  and  it  is  not 
for  a  Criminal  Court  to  decide  whether  the  power  of  excommunication 
has  been  rightly  or  wrongly  exercised  by  the  ecclesiastical  authorities. 
In  the  present  case  the  defendants  appear  to  have  excommunicated 
complainant  for  contumacy  in  refusing  to  obey  their  orders  to  deliver  up 
the  keys,  &c.  Whether  or  not  this  was  a  legitimate  gvound  for  excom- 
munication (which  is  practically  what  complainant  wanted  me  to  dicide) 
is  not  in  my  opinion  a  question  for  this  Court  :  and  I  accordingly  dismiss 
this  complaint  under  Section  203  of  the  Code  of  Criminal  Procedure." 

Mr.  Wedderburn,  for  complainant. — The  complaint  charges  an  offence 
under  Section  508  of  the  Penal  Code.  Complainant  alleges  that  the 
sentence  of  excommunication  was  issued  illegally  for  an  improper  purpose. 
For  the  purpose  of  this  argument  the  complaint  must  be  taken  to  be  true,, 
and  there  are  grounds  for  supposing  that  the  charge  is  not  ill-founded  ;. 
for,  to  warn  a  person  from  defending  a  civil  suit  on  pain  of  excommuni- 
cation is,  prima  facie,  a  very  improper  action  from  an  ordinary  point  of 
view. 

[Turner,  C.J. — There  is  a  late  decision  in  point — The  Queen  v.  Sankara 
(1)] .  But  the  decision  in  that  case  can  be  distinguished.  Here  the  priest 
says  if  you  assert  your  civil  right  I  will  excommunicate  you  and  you  will 
thereby  become  an  object  of  divine  displeasure  and  remain  so  till  absolved 
by  me.  By  the  act  of  excommunication  the  complainant  loses  his  right- 
to  absolution  and  other  spiritual  and  temporal  advantages.  In  the  note  to 
Section  508  Mr.  Mayne  says:  "  It  would  be  criminal  for  a  clergyman  to 
curse  an  offender  from  the  altar  as  used  occasionally  to  be  done  in  Ireland." 
(Mr.  Gould. — That  is  impossible.  No  such  thing  could  have  happened.)1 

(1)  6  M.  381. 
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In  The  Queen  v.  Sankara(l),  the  complainant  had  done  an  act  for  which       1884 
he  was  excommunicated.     Here  he  is  told  if  he  does  a  legal  act  he  will  be     DEC.  2. 
excommunicated.     If,   however,    Section    508  is    not  applicable,    and  no 
doubt  its  meaning  is  ambiguous,  the  allegation  in  the  [145]   complaint     APPEL- 
would  sustain  a   charge  under   Section  503   or  Section  190  of  the  Penal       LATE 
Code  and  the  Magistrate  should  not  have  refused  to  try  the   case.     If  the  CRIMINAL. 
Magistrate  is  right  in  saying  that  the  action  of   the  priest  is  notexamin- 
able  by   the  Court    then  a  priest  might  with  impunity  excommunicate  a    8  M.  lifl^= 
person  for  refusing  to  commit  a  crime.     It  has  been  decided  by  the  Privy  2  Weir  249. 
Council   in  Brown    v.    Cure,   &c.,    DeMontreal  (2)   that  the  Courb  can 
decide  upon   the   legality    of    an    ecclesiastical    sentence    and   the   same 
principle  is  involved  in  the  decision  in  Laughton  v.   Bishop  of  Sodor  and 
Man  (3). 

The  question  is  simply  this — Did  the  priest  act  maliciously  for  an 
improper  end  ?  There  is  a  clear  threat  of  injury  to  character  and  repu- 
tation, made  to  prevent  complainant  asserting  a  legal  right  to  property, 
which  is  enough  for  a  charge  under  Section  503.  To  defend  a  civil  suit 
brought  to  recover  church  property  is  also  equivalent  to  making  a  legal 
application  for  protection  against  injury  within  the  meaning  of  Section 
190. 

Mr.  Gould  for  defendants. — Mr.  deCruz  is  a  member  of  a  voluntary 
society,  and  he  is  hound  by  the  rules  of  the  superiors  of  the  society,  and 
the  idea  of  coming  in  to  claim  the  protection  of  a  Court,  and  a  Criminal 
Court  above  all,  is  utterly  preposterous,  when  all  he  has  to  do  is  to  leave 
the  society^  This  case  does  not  come  under  Section  503.  Ib  may  do  him 
harm,  but  it  does  harm  legally,  and  Section  508  is  not  applicable — The 
Queen  v.  Sankara.  (1) 

The  whole  question  has  been  threshed  out  in  O'Keefe  v.  Macdo- 
nald  (4). 

Mr.  Wedderburn  in  reply. — Clubs  are  voluntary  societies,  and  the 
right  of  a  member  to  question  improper  expulsion  has  been  frequently 
tried  [See  Hopkinson  v.  Marquis  of  Exeter  (5),  Fisher  v.  Keane  (6),  Labou- 
•chere  v.  Earl  of  Wharncliffe  (7).] 

The  Court  (TURNER,  C.J.,  and  BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

"We  are  of  opinion  that  there  are  no  allegations  which,  if  proved,  would 
support  a  charge  of  an  offence  punishable  under  Section  508,  Indian 
Penal  Code.  The  complainants  are  warned  that,  if  they  persist  in  a 
certain  course  of  conduct,  they  will  be  excommunicated.  A  person 
who  is  excommunicated  does  not  [146]  become  an  object  of  divine 
displeasure  by  the  act  of  the  priest  who  pronounces  the  sentence. 
The  proceeding,  as  we  understand  it,  purports  to  be  a  declaration  that 
the  person  on  whom  it  is  passed  has,  by  his  own  act  (in  this  case,  alleged 
contumacy  to  those  to  whom  he  owes  obedience  in  matters  ecclesiastical) 
committed  sin  and  rendred  himself  an  object  of  divine  displeasure,  and  it 
also  purports  to  be  a  sentence  of  interdiction  from  the  means  of  grace 
administered  by  the  clergy  until  on  repentance  and  submission  these 
privileges  are  restored. 

Nor  do  we  consider  that  the  allegations  of  the  complainants,  which 
are  capable  of  proof,  would  justify  a  Criminal  Courb  in  entertaining  a 

(1)  6  M.  381.  (2)  L.B.  6  P.O.  159,  (3)  L.R.  4  P.O.  495. 

(4)  Ir.  Rep.  7  Com.  Law  Secies  371.  (5)  L.R.  5  Eq.  63. 

(6)  L.R.  11  Cb.  D.  353.  (7)  L.R.  13  Ch.  D.  346. 
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1884  complaint  of  an  offence  punishable  under  Section  190,  Indian  Penal  Code. 
DEC.  2.  It  is  not  fairly  to  be  inferred  from  the  communications  addressed  to  the 

complainants  that  the  accused  had  in  view  the  probability  that  they 

APPEL-     would  resort  to  any  criminal  or  civil  tribunal  or  seek  the  protection  of 

LATE       any  authority.     It  is   a  more  difficult  question   whether,   in  reference  to 

CRIMINAL.  tne  allegations  (other  than  the  allegation  that  the  object  of  the  threat  was 

to  deter  the  accused  from  resorting  to  the  authorities  for  protection),  there 

8  M.  140       is  ground  for  inquiring  into  a  complaint  of  an  offence    punishable   under 

2  Weir   249.  Section  503,  Indian  Penal  Code. 

We  are  reluctant  to  hold  that  the  Criminal  Courts  can  examine  the 
propriety  of  the  exercise  by  "any  ecclesiastical  authority  of  jurisdiction 
which  it  claims  to  possess  under  the  ordinances  of  the  society  to  which 
it  appertains  when  such  authority  has  been  exercised  conscientiously;  for, 
the  machinery  of  our  Courts  of  Criminal  Justice  has  not  been  devised  to 
secure  the  satisfactory  determination  of  nice  questions  of  ecclesiastical  law 
or  civil  right,  and  such  questions  can  ordinarily  be  more  thoroughly  sifted 
when  the  Us  mota  is  between  parties  rather  than  between  the  Crown  and 
an  accused.  But  where  the  exercise  of  ecclesiastical  jurisdiction  is  plainly 
ultra  vires  or  otherwise  unsanctioned  by  such  ordinances,  or  where  such 
ordinances  controvert  the  general  law,  and,  in  either  case,  consequences 
result  which  the  criminal  law  was  intended  to  restrain,  the  Criminal 
Courts  are  not  at  liberty  to  decline  jurisdiction. 

In  the  case  before  us  the  complainants  allege  that  they  are  threatened 
with  an  illegal  sentence  of  excommunication,  which  will  at  least  injure 
their  reputation  unless  they  abstain  from  acts  which  they  are  legally  entitled 
to  do. 

[147]  We  cannot  say  that  these  allegations,  if  established,  might  nob 
constitute  the  offence  of  criminal  intimidation.  But  to  bold  that  the 
offence  had  been  committed,  it  would  be  necessary  for  the  Courts  to  in- 
quire (l)  whether  the  acts  inhibited  by  the  threat  were  such  as  the  com- 
plainants were  legally  entitled  to  do  ;  (2)  whether  the  ecclesiastical  author- 
ity had  or  had  not  jurisdiction  to  pronounce  on  their  legality ; 
(3)whetherornotthesameauthorityhad,  under  the  circumstances,  jurisdic- 
tion to  pronounce  a  sentence  of  excommunication  ;  and  (4)  whether  if  it 
did  not  possess  that  jurisdiction,  but  had  exercised  it  in  good  faith  and 
under  misapprehension  of  law,  such  an  exercise  of  jurisdiction  would 
amount  to  an  offence. 

All  these  inquiries  except  the  last  raised  nice  questions  of  civil  right 
involving  the  consideration  of  the  ordinances  ard  practice  of  a  particular 
ecclesiastical  society.  We  consider  a  Criminal  Court  may  well  postpone 
the  exorcise  of  its  jurisdiction  till  the  complainant  has  proved  in  a  Civil 
Court  the  incompetency  of  the  ecclesiastical  authority  to  exercise  the 
powers  it  has  assumed  either  generally  or  in  the  particular  case  and  the 
legality  of  the  rights  they  severally  assert ;  and  giving  effect  to  this 
opinion,  we  shall  stay  the  further  consideration  of  this  application  for  six 
months  to  enable  the  complainants  to  resort  to  the  Civil  Courts  if  they 
think  fit. 
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8  H.  147. 
APPELLATE   CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


ALAGU  AND  OTHERS   (Plaintiffs),  Petitioners  v.  ABDOOLA 
(Defendant),  Respondent.*      [5th  December,  1884.] 

Civil  Procedure  Code,  Section  43— Cause  of  action— Splitting  a   claim— Separate  suits 
for  rent  due  for  successive  years. 

Petitioners  filed  two  suits  in  a  Small  Cause  Court  on  the  same  day  to  recover 
rent  due  for  two  successive  years  under  the  same  lease.  The  sum  of  the  two 
claims  exceeded  the  pecuniary  limit  of  the  Court's  jurisdiction.  The  suit  for 
the  rent  of  the  [148]  first  year  was  dismissed  under  Section  43  of  the  Code  of 
Civil  Procedure,  on  the  ground  that  the  claim  ought  to  have  been  included  in 
the  suit  for  the  second  year's  rent. 

Held  that,  as  the  petitioners  had  no  intention  of  abandoning  either  claim,  the 
proper  course  was  to  allow  them  to  withdraw  both  suits  and  file  a  fresh  suit  in  a 
competent  Court. 

ALAGU  CHETTI  and  four  others  filed  two  suits,  Nos.  191  and  192  of 
1884,  on  the  same  day  on  the  Small  Cause  side  of  the  District  Munsif's 
Court  of  Madura  against  the  defendant,  Abdoola.  Levvai,  to  recover  rent 
due  for  fasli  1291  and  fasli  1292,  respectively. 

The  rent  for  both  years  amounted  to  more  than  Es.  50,  the  pecuniary 
limit  of  the  Small  Cause  Court's  jurisdiction.  Suit  No.  191  was  dismissed 
under  Section  43  of  the  Code  of  Civil  Procedure  on  the  ground  that  the 
rent  claimed  therein  should  have  been  included  in  suit  192.  The  plaintiffs 
applied  to  the  High  Court  under  Section  622  of  the  Code  of  Civil  Pro- 
cedure to  set  aside  the  decree,  on  the  ground  that  the  cause  of  action  in 
each  suit  was  different  and  that  the  claims  ought  not  to  be  combined  in 
one  suit. 

Kalianarama  Ayyar,  for  petitioners. 

Bamanujacharyar,  for  respondent. 

The  Court  (TURNER,  C. J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
the  follwing 

JUDGMENT. 

The  provisions  of  Section  43  prevent  the  maintenance  of  two  suits 
each  for  one  year's  arrear  of  rent  due  in  respect  of  the  same  tenancy  :  in 
other  words  for  two  breaches  of  one  contract  of  lease.  The  principle  is 
explained  in  Chockalinga  Pillai  v.  Kumara  Viruthalum  (1),  citing  Grimbly 
v.  Aykroyd  (2). 

But,  as  both  suits  were  filed  simultaneously  and  the  plaintiff  clearly 
has  no  intention  to  abandon  the  arrear  for  either  year,  we  consider  he 
should  have  been  allowed  to  withdraw  both  and  to  file  one  suit  in  a 
competent  Court.  We  set  aside  the  decree  that  this  may  be  done.  Costs 
to  abide  and  follow  the  result. 


1884 
DEC.  5. 

APPEL- 
LATE 
CIVIL. 

8  M   147. 


'  Civil  Revision  Petition  354  of  1884. 
(1)  4  M.  H.  C.  R.  334.  (3)  1  Ex.  479. 
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8  H.  149. 

[149]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


LAVEEGNE  AND  ANOTHER  (Plaintiffs),  Appellants  v.  HOOPER 
(Defendant],  Respondent*      [15th  October  and  8fch  December,  1884.] 

Trade-mark — User  in  foreign  market — Abandonment — Estoppel  by  conduct. 

Such  possession  and  use  of  a  trade-mark  in  one  market  as  to  constitute  a  right 
in  it,  establishes  in  the  owner  thereof  an  exclusive  right  to  that  trade-mark  in 
other  markets,  although  the  owner  may  not  have  used  it  in  such  markets. 

To  constitute  a  mark  a  trade-mark  it  must  have  been  adopted  as  a  symbol 
devised  to  distinguish  a  particular  class  of  goods  as  the  goods  of  that  class  manu- 
factured or  selected  by  a  particular  manufacturer  or  merchant. 

Where  the  plaintiffs  by  their  conduct  led  the  defendant  to  believe  that  they 
claimed  no  right  to  a  certain  trade-mark,  and  that  it  was  open  to  the  defendant 
to  adopt  it  as  his  own,  and  the  defendant  did  adopt  it,  and  by  his  industry 
secured  a  wide  popularity  for  it  in  the  Indian  market  : 

Held,  that  the  plaintiffs  were  estopped  from  denying  the  defendant's  right  to 
use  the  trade-mark  in  the  Indian  market. 

[R.,  35  B.  425  =  13  Bom.  L.R.  212  (225)  =  10  Ind.  Gas.  805   (808)  ;    Expl.,   24   M.   163 
(168) ;  D.,  25  B.  433  (456).] 

THIS  was  an  appeal  from  the  decree  of  KERNAN  J.,  dated  28th  March 
1884. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTU- 
SAMI  AYYAR,  J.) 

The  Advocate-General  (Hon.  P.  0' Sullivan)  and  Mr.  Grant,  for  appel- 
lants. 

Mr.  T arrant,  for  respondent. 

JUDGMENT. 

The  appellants,  trading  under  the  firm  of  Eiviere  Gardrat  &  Com- 
pany, carry  on  business  at  Cognac  in  France  as  brandy  merchants  and 
exporters.  They  alleged  in  their  plaint  that  in  1872  they  designed  as  a 
trade-mark  for  their  brandies  a  label  bearing  a  Maltese  Cross,  and  that, 
OD  and  after  January  [ISO]  1873,  they  used  this  label  on  which  were 
printed  the  words  "Geo.  Sage  &  Company,  Eine  Cognac  Brandy,  import- 
ed by  Eobert  P.  Stanton  &  Company,  Liverpool,"  for  brandies  exported 
by  them  to  the  firm  of  E.  P.  Stanton  &  Company  at  Liverpool ;  that  pre- 
vious to  1875  they  were  at  liberty  to  use  this  label  as  they  pleased,  inas- 
much as  the  firm  of  Eobert  P.  Stanton  had  ceased  to  exist,  and  that  in 
1875  the  respondent's  firm  selected  the  appellants'  Maltese  Cross  label  or 
trade-mark  for  brandies  to  be  purchased  from  the  appellants  and  to  be 
imported  into  Madras  by  the  respondent's  firm,  and  they  set  out  certain 
letters  which  they  claimed  proved  a  contract  by  which  they  conceded  to 
the  respondent's  firm  the  use  of  the  Maltese  Cross  as  a  trade-mark  on  con- 
dition that  the  respondent's  firm  sold  under  that  mark  brandies  procured 
from  them  alone,  and  the  respondent's  firm  engaged  to  sell  no  other  bran- 
dies under  that  trade  mark  than  such  as  were  procured  from  them.  They 
alleged  that  by  mutual  agreement  the  colour  of  the  cross  had  in  certain 

•  Appeal  10  of  1884. 
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•cases  been  varied  ;  that  the  sale  of  the  brandies  imported  under  the  trade-        1884 
mark  had  been  largely  advertized  and  pushed  by  the  respondent's   firm,      DEC.  8. 
and  that,  as  the  greater  quantity  imported  had  borne  a  red  cross   label,  it 
had  become  known  in  the  market  as  Eed  Cross  brandy.     Lastly,  they     APPEL- 
alleged  thajb  the  respondent's  firm  had  "broken  the  contract  by  selling  under       LATE 
the  trade-mark   brandies  they   had  imported  from   other  firms  and  had      CIVIL, 
thus  infringed  their  trade-mark. 

They  claimed  a  declaration  of  their  right  to  the  trade- mark,  an  injunc- 
tion restraining  the  respondent  from  its  use,  an  account  of  the  profits  of 
sales  made  by  the  respondent  under  the  trade-mark  of  brandies  imported 
from  other  firms  and  payment  of  such  profits  to  them  ;  and  they  also 
claimed  damages.  If  the  Court  held  the  respondent  entitled  to  use  the 
trade-mark,  then  the  appellants  claimed  in  the  alternative  50,000  rupees  for 
breach  of  the  contract  made  on  9th  April  1875,  whereby  the  respondent's 
firm  bound  itself  to  purchaser  from  the  appellants  and  not  elsewhere 
brandies  to  be  sold  by  them  under  the  trade-mark  and  name  mentioned. 

According  to  the  case  of  the  appellants,  in  and  before  1875,  the 
trade-mark  of  a  Maltese  Cross  in  red  or  other  colour  had  been  adopted 
by  them  to  distinguish  brandies  prepared  by  them  for  the  market,  and 
they  had  a  property  in  it  and  the  sole  right  to  use  it  [151]  in  any 
market.  The  deceased  partner  of  the  respondent  when  on  a  visit  to 
Cognac  had  inspected  the  labels  and  trade-marks  used  by  the  firm,  and  in 
1875  he  selected  the  trade-mark  of  a  Maltese  Cross  in  red  or  other  colour 
to  be  used  in  the  sale  of  brandies  purchased  by  him  from  the  appellants 
and  imported  by  him  for  the  Indian  market.  The  appellants  consented  to 
the  exclusive  use  of  the  trade-mark  by  the  respondent's  firm  in  the  Indian 
market  on  the  terms  that  the  brandies  to  be  imported  and  sold  under  the 
trade-mark  should  be  brandies  purchased  only  from  them. 

According  to  the  respondent's  case,  the  appellants  had  no  property  in 
a  trade-mark  of  a  Maltese  Cross  at  the  time  it  was  first  introduced  into 
the  Indian  market.  Mr.  Colemau,  who  was  the  agent  for  a  firm  which 
imported  beer  under  that  trade-mark,  adopted  the  trade-mark,  closely 
resembling  but  not  identical  with  one  which  bad  been  used  in  the  English 
market  but  abandoned  by  the  appellants,  for  a  class  of  brandies  sold  by 
him,  and  his  right  to  the  exclusive  use  of  it  in  the  Indian  market  was 
recognized  by  the  appellants,  and  he  did  not  contract  with  the  appellants, 
to  sell  no  brandies  in  this  market  under  the  trade-mark  mentioned  except 
such  as  he  purchased  from  the  appellants. 

The  learned  Judge  who  tried  the  suit  on  the  Original  Side  of  this 
Court  thought  the  appellants  had  a  right  of  user  of  the  trademark  in 
France,  but  that  they  had  no  right  of  user  in  India ;  that  if  they  had  any 
title  to  the  trade-mark  in  India  which  they  could  transfer,  they  had 
estopped  themselves  from  insisting  on  it  by  assenting  to  its  adoption  by 
the  respondent's  firm ;  that  the  respondent's  firm  had  acquired  a  right  to 
the  use  of  the  trade-mark  in  India,  and  that  it  had  not  bound  itself  to 
sell  brandies  under  the  trade-mark  other  than  those  purchased  from  the 
appellants. 

On  appeal  it  ia  argued  that,  if  the  appellants  established  their  right  to 
the  trade-mark  in  France  and  in  England,  they  possessed  a  property  in  it 
in  India  ;  that  the  appellants  had  not  transferred  that  property  to  the 
respondent's  firm,  and  that  there  was  no  consideration  for  such  transfer, 
and  that  the  assent  of  the  appellants  to  the  use  of  the  trade-mark  by  the 
spondent's  firm  in  India  was  conditional  on  a  contract  to  purchase  from 

105 
M  III— 14 


8  Mad.  132  INDIAN  DECISIONS,  NEW  SEEIES  [Yol. 

1884       the  appellants  all  brandies  sold  by  the  respondent's  firm  under  the  trade- 
DEC.  8.      mark. 

The  first  and  second  issues  had  been  framed  as  follows : — 1st, 
whether  the  Maltese  Cross  mark  in  red,  green,  or  blue  is  the  [152] 
plaintiffs'  trade-mark  ;  2nd,  whether  the  symbol  of  red  Maltese  Cross  and 
name  of  Bed  Cross  brandy  are  the  trade-mark  and  trade-name  belonging 
to  the  plaintiffs.  On  these  issues  the  learned  Judge  recorded  findings  in 
the  negative,  although  in  his  judgment  he  had  expressed  the  opinion  that 
the  appellants  had  a  right  of  user  in  France,  and  the  appellants,  in  refer- 
ence to  the  opinion  expressed  by  the  learned  Judge,  have,  in  their  grounds 
of  appeal,  claimed  that  findings  should  have  been  entered  in  their  favour 
on  these  issues. 

The  learned  Counsel  for  the  respondent  contends  that,  if  the  appel- 
lants now  have  any  right  to  the  trade-mark  in  the  French  or  English 
market,  which  he  is  not  prepared  to  admit,  they  had  no  such  right  in  any 
market  at  the  time  the  respondent's  firm  adopted  it,  and  that  though  a 
somewhat  similar  label  had  at  one  time  been  used  by  one  of  the  appellant's- 
customers,  its  use  had  been  abandoned  when  the  respondent's  firm  com- 
menced to  use  a  Maltese  Cross  as  their  trade-mark  as  importers. 

We  consider  that  as  the  finding  on  the  first  and  second  issues  was  in 
the  respondent's  favour,  although  no  objection  has  been  filed,  the  learned 
Counsel  for  the  respondent  is  entitled  to  contend  that  the  evidence  fails 
to  show  a  right  in  the  appellants  to  the  trade- mark  in  France  at  the  time 
the  contract  was  made.  We  therefore  treat  the  case  as  one  in  which  all 
the  questions  of  law  and  fact  which  were  raised  in  the  Court  of  first  in- 
stance are  open  for  decision  on  appeal. 

We  propose  in  the  first  place  to  consider  the  question  of  law  whether 
such  a  possession  and  use  of  a  trade-mark  in  one  market  as  to  constitute 
a  right  in  it  establishes  in  the  proprietor  an  exclusive  right  to  that 
trade-mark  in  any  other  market,  though  he  may  not  have  employed  it  in 
such  other  market. 

That  the  right  to  a  trade-mark  will  be  recognized  in  this  country  we 
have  authority  in  a  case  in  which  the  respondent's  firm  prevented  the 
infringement  of  the  trade-mark  now  in  suit  by  a  rival  English  firm.  The 
same  considerations  of  policy  which  prior  to  the  regulation  of  trade-marks 
by  statute  induced  the  English  Courts  to  protect  them  and  to  recognize 
in  a  manufacturer  or  selector  a  right  under  certain  limitations  to  the  dis- 
tinguishing mark  or  title  under  which  he  offered  his  goods  to  the  public 
and  to  mulct  in  damages  any  other  person  who  intentionally  infringed  a 
[153]  trade-mark  so  adopted,  have  induced  the  Courts  in  this  country  to 
accept  as  consonant  with  equity  and  justice  the  general  rules  which  obtain 
in  commercial  countries  respecting  trade-marks.  Of  course  the  Courts  in 
British  India  would  only  recognize  the  oarticular  provisions  of  the  statute 
law  of  other  countries  in  so  far  as  may  be  necessary  for  the  determination 
of  rights  which  have  been  acquired  under  such  provisions,  unless  indeed  by 
the  law  of  England  or  British  India  they  are  directed  to  do  so.  [The 
object  of  the  law  in  recognizing  a  right  to  trade-marks  is  to  protect  the 
public  from  fraud,  to  secure  to  a  purchaser  reasonable  certainty  that  he  is 
purchasing  an  article  which  has  a  certain  reputation  in  the  market,, 
and  to  secure  to  a  manufacturer  or  selector  the  reward  of  his  skill  and 
care,  the  benefit  of  the  custom  which  he  deserves,  and  which  ia 
intended  for  him,  and  although  where  a  stranger  infringes  a  trade- 
mark unintentionally,  he  is  not  liable  to  damages,  he  will  be  restrained 
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from  the  further  use  of  it — Millington  v.  Fox  (I)] .  [The  remedies 
which  are  conceded  for  the  protection  of  trade-marks  adopted  in 
the  home  market  are  also  extended  to  trade-marks  which  have 
been  originally  adopted  in  foreign  markets,  and  it  is  immaterial  that 
goods  bearing  such  marks  are  not  sold  in  the  home  market,  Collin's 
Company  v.  Walker  (2),  Collin's  Company  v.  Brown  (3),  Oollin's  Com- 
pany v.  Coiver  (4).]  It  must  not  be  assumed  that  every  ornament 
which  may  be  applied  to  the  case  or  flask  or  wrapper  in  which  goods  are 
exposed  for  sale  are  necessarily  trade-marks.  Such  ornaments  are  often 
employed  as  mere  devices  to  arrest  attention  and  are  not  intended  to 
convey  any  other  meaning.  To  constitute  them  trade- marks  they  must 
have  been  adopted  as  symbols  devised  to  distinguish  a  particular  class  of 
goods  as  the  goods  of  that  class  manufactured  or  selected  by  a  particular 
manufacturer  or  merchant,  and  it  is  possibly  open  to  argument  whether 
the  appellants  on  their  own  statement  had  acquired  in  1875  a  right  to  a 
red  Maltese  Cross  as  a  trade-mark  except  in  combination  with  the  words 
which  purported  that  the  goods  had  been  exported  by  a  particular  firm  and 
selected  by  a  particular  firm.  In  the  view  we  take  of  the  case,  it  is 
unnecessary  for  us  to  determine  this  point. 

[154]  Again,  as  the  right  to  a  trade-mark  may  be  acquired,  so  it  may 
be  abandoned.  As  there  is  no  length  of  time  required  for  the  acquiring  ofa 
right  to  a  trade-mark,  in  like  manner  apart  from  statutory  law  there  is  no 
length  of  time  required  to  constitute  an  abandonment;  and  it  must,  in  each 
case,  where  abandonment  is  asserted,  be  a  question  to  be  determined  from 
the  circumstances  whether  the  right  has  or  has  not  been  abandoned. 

A  right  to  use  a  trade-mark  may  be  created  by  license  or  assignment, 
and  the  owner  may  be,  in  respect  of  a  trade-mark  as  in  respect  of  any 
right,  estopped  by  his  conduct  from  denying  the  title  of  another  person. 
In  the  case  before  us,  if  the  appellants  establish  that,  before  the  date  of 
the  alleged  contract  in  1875,  they  had  acquired  a  right  to  the  use  of  the 
Maltese  Cross  as  a  trade-mark,  and  that  they  had  not  abandoned  that 
right,  the  possession  of  the  right  would  have  been  a  good  consideration 
for  the  alleged  promise  by  the  respondent's  firm  to  purchase  brandies  sold 
under  that  mark  only  from  the  appellants.  And  if  it  were  shown  that 
independently  of  any  contract  they  bad  conceded  the  use  of  the  mark  to 
the  respondent's  firm  only  for  a  purpose  which  has  failed,  the  limitation 
in  the  right  of  user  being  such  as  might  reasonably  be  inferred,  they  would 
be  entitled  to  relief  from  the  Court.  On  the  other  hand,  it  might  be  shown 
that  they  had  never  adopted  the  Maltese  Cross  as  a  trade-mark,  or  that 
they  had  abandoned  its  use  or  that  if  they  retained  a  right  to  it  at 
the  date  of  the  alleged  contract,  they  had  induced  the  respondent's  firm 
to  believe  that  they  claimed  no  such  right,  and  that  it  was  open  to  the 
respondent's  firm  to  adopt  the  mark  as  its  own,  and  if,  as  is  admitted  in 
the  plaint,  the  respondent's  firm  by  largely  advertizing  and  pushing  the 
sale  secured  a  wide  popularity  for  the  mark,  the  respondent's  firm  is  enti- 
tled to  enjoy  the  benefit  of  its  expenditure  and  exertions,  and  the  appel- 
lants would  be  estopped  from  denying  the  title  of  the  respondent  to  the 
use  of  the  mark  at  least  in  this  market. 

With  these  observations,  we  proceed  to  consider  the  evidence. 

M.  J.  A.  A.  Gardrat  deposed  that  the  firm  of  which  he  is  a  member 
is  in  the  habit  of  exporting  brandies  prepared  by  them  under  a  larga 
number  of  marks.  Of  these  marks,  six  are  employed  for  so  many 
qualities  of  brandy  regularly  supplied  by  the  firm.  There  are  also  other 
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1884       marks  which  the  firm  appears  to  claim   as  its   own   property  which  are 

DEC.  8.     used  for  brandies  prepared  according  to  [155]  special  order,  and  there  is 

a  third  class  of  marks  which  are  used   by  it  for   brandies  specially  pre- 

APPEL-     pared  and  which  it  regards  as  the  property  of  the  persons  who  give  the 

LATE       orders. 

CIVIL.  In  December  1872  M.  Riviere,  a  late  partner  who  was  then  in  England 

seeking  orders,  sent  to  the  head  office  of  the  firm  an  order  to  supply 
8  M.  149.  brandy  to  Messrs.  E.  P.  Stanton  &  Co.  of  Liverpool  under  a  Bad  Cross 
mark.  Tho  design  differs  from  that  which  is  the  subject  of  this  suit  only 
in  this  that  the  sides  of  the  arms  of  the  cross  are  concave,  while  the  sides 
of  the  arms  of  the  cross  claimed  by  the  respondent  are  straight.  Brandy 
was  supplied  under  this  mark  to  the  firm  of  E.  P.  Stanton  &  Co.,  and 
the  label  bore  the  name  of  E.  P.  Stanton  &  Co.  as  importers,  George  Sage 
&  Co.,  as  exporters.  M.  Gardrat  has  deposed  that  inferior  brandies  are 
sent  out  by  the  firm  under  fancy  names. 

The  firm  ai  E.  P.  Stanton  became  bankrupt  in  August  1873,  and  it, 
does  not  appear  that  it  re-opened  its  business  or  that  any  brandies  were 
supplied  to  it  by  the  appellants  after  that  date.  It  is  admitted  in  the 
plaint  that  it  ceased  to  exist.  There  is  some  evidence,  but  in  our  judg- 
ment of  too  vague  a  nature  to  be  safely  accented,  that  brandies  were  also 
supplied  by  the  appellants  under  the  same  label  to  Messrs.  Oakes,  Cunliffe, 
Manchester,  J.  Dreyfus,  London,  and  Greenlees  of  Liverpool.  M.  Gardrat 
deposed  to  this,  but  could  give  no  particulars  of  dates.  M.  Livergne  who 
was  not  examined  for  two  months  after  his  partner  and  had  had  an  oppor- 
tunity in  the  meantime  to  refresh  his  memory  from  the  books  of  the  firm 
could  only  state  his  belief  that  brandies  had  been  supplied  under  the  label 
between  1873  and  1876.  It  is  noticeable  that  no  allegation  is  made  in  the 
somewhat  prolix  plaint  that  brandies  were  supplied  under  the  Eed  Cross 
label  to  any  other  firm  than  E.  P.  Stanton  &  Co. 

Probably  in  May  1873,  and  certainly  not  later  than  August  1873, 
Mr.  Coleman,  the  then  sole  proprietor  of  the  respondent's  firm,  visited 
Cognac.  He  had  been  previously  doing  business  with  the  appellant's  firm, 
but  he  desired  to  make  arrangements  for  a  supply  of  brandy  under  his 
own  label.  According  to  the  recollection  of  the  appellants,  which, 
.  having  regard  to  the  purpose  of  his  visit  we  believe,  is  more  accurate  in  this 
respect  than  Mr.  Coleman's,  he  was  shown  one  of  several  books  of 
labels  undar  which  brandies  are  supplied  by  the  firm.  This  book  contained 
[156]  labels  of  all  the  three  classes  which  have  been  mentioned,  that  is 
to  say,  not  only  those  which  were  used  by  the  firm  as  the  trade-marks 
of  their  regular  qualities,  or  which  the  firm  used  for  special  qualities 
while  claiming  the  label  as  their  trade-mark,  but  at  least  eighteen  others 
to  which  the  firm  makes  no  claim. 

It  is  desirable  to  refer  to  the  language  of  the  witnesses  as  to  what 
occurred  on  this  occasion. 

M.  Gardrat  has  deposed   on    his  examination-in-chief  as    follows  : — 

"  He  asked  us  to  give  him  an  idea  about  a  trade-mark  to  be  used  for 
these  brandies.  We  showed  him  our  book  of  labels,  and  when  he  came 
to  the  Maltese  Cross  he  chose  the  label  'The  Maltese  Cross.'  We 
told  him  we  might  use  this  trade-mark  or  label  for  our  shipment  to  Madras." 

And  on  cross-examination. 

"  When  Mr.  Coleman  came  to  that  label  No.  20."  (The  labels  not 
claimed  by  the  appellants,  it  may  be  observed,  are  Nos.  21,  22,  23,  24,  25, 
26  Bis,  31,  32,  34,  36,  37,  38,  39,  41,  42,  44  and  45.  No.  20  was  conse- 
quently the  first  of  a  long  series  which  were  not,  with  a  few  exceptions, 
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claimed  by  the  appellants).  "  He  selected  that  label ;  he  selected  the 
trade-mark  with  '  Geo.  Sage.'  He  said  he  would  let  us  know  the  full 
particulars  when  he  got  to  Madras.  When  he  came  to  the  label,  he  was 
struck  with  the  appearance  of  it,  and  said  "  that  will  suit  me."  He  said 
we  might  use  it  for  him.  The  reason  we  gave  him  why  we  could  use  it 
for  him  was  "  because  we  were  nob  using  it  for  other  persons,  or  rather 
the  firm  for  whom  we  had  that  label  made  had  ceased  to  exist."  And  then 
in  answer  to  the  somewhat  suggestive  question,  "  Was  there  anything 
said  at  that  interview  about  his  getting  all  his  brandy  with  this  mark 
exclusively  from  us,"  the  witness  replied,  "  There  had  been  no  contract 
made  then  ;  the  only  thing  that  was  said  was  we  will  give  you  the  exclusive 
use  of  that  label  for  Madras." 

M.  Lavergne's  evidence  is  as  follows  :  "  Mr.  Coleman  distinctly  said 
that  he  wanted  a  special  mark,  and  we  showed  him  a  book  of  labels. 
This  is  the  book  G-l  that  was  shown  him  by  me  or  my  partners.  When 
the  book  was  handed  to  Mr.  Coleman,  he  said  that  the  label  marked  G-2 
pleased  him.  Before  saying  he  was  pleased  with  the  label,  he  looked 
through  the  book.  Nothing  [157]  further  was  said  on  this  occasion 
about  supplying  brandy  under  this  mark,"  and  on  cross-examination 
"  Mr.  Coleman  thought  of  no  other  label  than  G-2.  Nothing  was  said  as 
to  the  right  of  my  firm  to  that  label." 

Mr.  Coleman,  who  was  unfortunately  labouring  at  the  time  of  his 
examination  under  an  illness  of  which  he  subsequently  died,  denied  that 
he  was  shown  any  book  and  gave  as  his  reason  that  he  had  made  up  his 
mind  to  have  his  own  mark.  He  deposed  that  he  selected  the  mark,  a 
red  Maltese  Cross,  fronc  the  label  of  Messrs.  Salt  &  Co.,  brewers,  and 
with  those  trade-mark  the  label  selected  by  him  corresponds  in  every 
particular. 

It  will  be  noticed  that  the  conversation  at  Cognac  could  not  have 
occurred  later  than  August  1873. 

It  was  not  until  March,  1875,  that  Mr.  Coleman  gave  the  order  for 
the  shipment  of  brandies  under  the  Maltese  Cross  label,  and  the  contents 
of  his  letter  confirm  his  statement  as  to  his  impression  that  he  had  borrowed 
the  device  from  Messrs.  Salt  &  Co.,  rather  than  that  it  had  been 
suggested  to  him  by  any  label  he  had  seen  at  Cognac.  He  makes  no 
reference  to  any  label  selected  by  him  which  he  would  in  all  probability 
have  done  if  he  had  remembered  the  circumstances.  On  the  contrary  he 
enclosed  a  sketch  of  the  label  he  required.  He  wrote  as  follows  : — 

"  I  will  be  glad  if  you  can  put  up  two  hogsheads  of  your  cheapest 
brandy  ;  reduce  it  to  26  under  proof  according  to  Syke's  hydrometer  ;  and 
bottle  and  ship  on  our  account." 
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1884  "  The  case  should   be  branded  on  the  outside  like  the  label.     If  you 

DEC.  8.      help  me  with  this,  I  promise  to  ask  you  to  send  me  large  shipments.  " 

On  the  9th  April  1875,  the  appellants  replied  : — 

APPEL-  [188]  "  With  regard  to  your  order  for  the  two  hogsheads  brandy  to 

LATE       be  bottled  for  your  account,  we  have  done  our  best  to  understand  your  idea 
CIVIL.      ar|d  carry  ifc  out.     In  order  to  save  time  we  are  going  to  ship  you  as  soon 

as  possible  via  London 

8  M.  149.     "25  dozens  pale  brandy  with  your  label  at  13S.  F.O.B.  Charin  Co. 
"25       do.       do.       do.       do.       do.       at  15S.  do. 

"And  we  have  already  ordereddies  for  this  label  andalsobrands  for  the  cases." 
*  *  *  *  * 

"P.S. — It  is  also  understood  that  this  brand,  the  Maltese  Cross,  is 
your  property  and  that  we  shall  not  be  allowed  to  use  it  for  any  one  else, 
unless  it  is  in  obedience  with  your  instructions,  and  in  return  it  is  to  be 
understood  that  you  will  import  it  exclusively  through  us." 

On  the  30th  April  1875,  the  respondent's  firm  wrote  to  the  appellants, 
and,  after  informing  them  that  a  sample  bottle  of  brandy  had  been  sent  to 
them,  observed,  "The  design  of  the  label  we  forwarded  to  you  a  mail  or 
so  ago  is  intended  to  appear  on  bottles  of  brandy  equal  in  quality  to  the 
sample  above  referred,"  and  on  the  7th  May  1875,  "We  trust  that  our 
letter  of  the  12th  March  recommending  you  to  ship  brandies  under  a 
label  bearing  a  Maltese  Cross  per  pattern  thereto  attached  has  reached 
you,  and  that  you  have  given  the  same  your  usual  kind  attention,"  and 
on  the  21st  May  1875,  "We  note  with  thanks  that  you  are  preparing 
shipments  of  50  cases  of  brandy  bearing  labels  and  capsules  with  the  trade- 
mark we  gave  you."  This  appears  to  have  been  the  first  letter  addressed  by 
the  respondent's  firm  to  the  appellants  after  the  receipt  of  the  appellants' 
letter  of  9th  April  1875,  and  we  observe  that  it  makes  no  reference  to  the 
suggestion  contained  in  the  postscript  to  that  letter  that  the  respondent's 
firm  should  bind  itself  to  import  brandies  under  the  label  from  the  appel- 
lants only. 

On  the  28th  April  1875,  the  appellants  registered  at  Cognac  as  a 
trade-mark  the  label  G-2,  i.e.,  the  Red  Maltese  Cross  with  the  words  Geo. 
Sage  &  Co.,  Fine  Cognac  Brandy,  imported  by  Robert  Stanton  &  Co., 
Liverpool.  They  did  not  communicate  this  circumstance  to  the  respond- 
ent's firm.  In  September  1879,  they  took  steps  to  register  in  England 
the  Maltese  Cross  as  their  trade-mark  and  then  described  themselves  as 
having  used  it  for  four  years  and  a-half. 

[159]  There  is  no  evidence  to  show  whether  the  label  bearing  a 
Maltese  Cross  with  the  name  of  Geo.  Sage  was  originally  designed  by 
Messrs.  R.  P.  Stanton  or  by  M.  Reviere.  Seeing  that  the  name  entered 
on  the  label  as  that  of  the  exporter  was  a  fancy  name,  while  that  of  the 
importer  was  the  true  style  of  the  firm,  it  appears  to  us  to  be  a  fair 
inference  that  the  mark  was  intended  to  be  the  special  trade-mark  of  the 
importer  and  not  of  the  exporter.  On  this  evidence  we  consider  that 
the  appellants  have  failed  to  prove  that  they  had  adopted  the  Maltese 
Cross  as  one  of  their  trade-marks  either  in  1873  or  up  to  9th  April  1875  : 
that  Mr.  Coleman  was  shown  the  Maltese  mark  by  the  appellants  as  a 
trade-mark  which  it  was  open  to  him  to  make  his  own  in  1873  ;  that 
possibly  from  an  unconscious  memory  of  the  label  he  then  ssw  but  in  the 
belief  that  the  mark  was  suggested  to  him  by  the  label  of  Messrs.  Salt  & 
Co.,  Mr.  Coleman  adopted  the  Maltese  Cross  as  his  trade-mark  in  1875. 

Assuming,  however,  that  the  appellants  bad  adopted  the  Maltese 
Cross  as  a  trade-mark  in  1873  or  at  any  other  time  before  9th  April 
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1875,  we  think  it  is  to  be  inferred  from  the  statement    made   to  Mr.   Cole-        1884 
man  that  they  had  abandoned  it,  and  if  they  had  not   abandoned    it   then      DEC.  8. 
we  hold  that  their  conduct  estops  them  from  denying  the  right  of   the 
respondent's  firm  to  adopt  it.  APPEL- 

According  to  the  evidence  of  both  parties,   Mr.   Coleman  went  to       LATE 
•Cognac  to  arrange  for  a  mark  of  his  own,  and  according  to  the   evidence      CIVIL 

of  the  appellants  the  Maltese  Cross  was  shown  to  him  in  a  book   contain-        

ing  marks  to  which   they  made    no  claim  and  was  the  first  of  the   series     8  M  149. 
of  such  marks.     It  was  represented   to  him  as  a  mark  which  might  be 
used  for  his  exports  and  as  a   mark    which   had   been  abandoned  by    the 
:firm  for  which  it   had    been   designed,    nor   according   to   M.    Lavergne's 
evidence  was  any  claim  then  made  to  the  mark  by  the  appellants. 

When,  without  any  reference  to  the  circumstance  that  a  label  not 
materially  at  variance  with  that  ordered  by  him  had  been  shown  him  by 
ihe  appellants,  he  invited  their  assistance  to  procure  such  a  label,  they 
made  no  claim  to  it  in  terms  which  could  reasonably  have  been  inter- 
preted as  denying  his  right  to  assume  it  as  his  own.  They  in  terms  admit- 
ted it  to  be  his  property  ;  and  a  reasonable  sense  may  be  given  to  the 
postscript  by  interpreting  it  as  referring  it  to  the  assistance  they  were  to 
render  in  procuring  [160]  the  label  and  brands  or  to  the  promise  to 
respect  his  property  in  it.  It  is  to  be  noticed  that  on  the  20th  April  1875  the 
appellants  for  the  first  time  registered  the  Maltese  Cross  in  Cognac  as  a 
trademark  and  they  then  registered  a  label  with  the  name  of  Geo.  Sage  as 
exporter  and  Robert  Stanton  &  Co.  as  importer.  It  is  explained  that  they 
had  not  up  to  that  time  exported  brandy  under  the  label  suggested  by  Mr. 
Coleman,  but  they  now  claim  the  Red  Cross  as  their  mark  independently  of 
the  words  which  purport  to  be  the  names  of  the  exporter  and  importer,  and  if 
the  French  Law  (on  which  we  have  no  information)  requires  that  a  trade- 
mark should  be  registered  only  in  the  form  in  which  it  was  actually  used, 
there  was  apparently  no  reason  why  the  appellants  should  not  have  await- 
ed the  despatch  of  a  shipment  to  the  respondent's  firm,  unless  it  was  that 
they  desired  to  force  Mr.  Coleman  to  deal  only  with  them  if  at  any  time 
he  desired  to  take  his  custom  elsewhere.  The  appellants  did  not  inform 
Mr.  Coleman  that  they  had  registered  the  mark  as  their  own,  nor  did 
they  inform  him  in  the  postscript  of  9th  August  that  they  intended  to  do 
so.  Had  they  done  so,  it  might  fairly  have  been  argued  that  the  informa- 
tion "would  have  put  Mr.  Coleman  on  inquiry  on  whose  behalf  the  registra- 
tion had  been  made  and  he  might  have  gathered  from  the  reply  that  it 
was  the  intention  of  the  appellants  that  he  should  enter  into  the  contract 
which  is  now  alleged.  But  no  such  information  was  given  and  the  contract 
-was  not  made  ;  for  we  are  persuaded  that  the  respondent's  firm  did  not 
understand  that  its  property  in  the  trade-mark  it  had  selected  was  con- 
ditional .on  its  accepting  such  a  contract. 

Bearing  in  mind  that  the  respondent's  firm  believed  that  the  trade- 
mark had  been  suggested  by  it,  the  subsequent  correspondence  could  not 
but  have  confirmed  that  belief. 

In  the  letter  of  9th  April,  the  appellants  writing  to  the  responden  t's 
firm  described  the  label  as  ''your  label"  and  the  brand  as  "  your  pro- 
perty." 

In  their  letter  of  2nd  June  1875  they  charged  the  respondents  £4-12 
for  the  branding  irons  :  and  when  they  subsequently  waived  this  charge, 
they  did  so  as  a  matter  of  favour. 

In  a  letter  written  by  the  respondent's  firm  on  21st  September  1875, 

wrote  to  the  appellants  "  We  much  wish  that  the  brandy  you, put 
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up  in  bottles  bearing  our  Bed  Cross  trade-mark  should  be  [161]  of  that 
quality,"  and  they  observed  "  our  trade-marks  will  fall  into  disfavour." 
On  3rd  December  1875  the  appellants  acknowledged  this  letter  without 
repudiating  the  claim  to  the  mark  or  suggesting  that  they  themselves 
would  be  common  sufferers. 

On  the  same  date  the  appellants  wrote  another  letter  in  which  they 
distinguish  between  "  consignments  of  our  own  brand"  and  shipments  of 
brand  McDowell. 

In  a  letter  of  31st  December  1875  the  respondent's  firm  spoke  of 
"our  Eed  +  Brandy,"  and  in  a  letter  of  5th  February  1870  wrote  in  re- 
ference to  a  shipment  of  better  quality  "  use  a  green  label  with  gold  edge- 
and  our  Maltese  Cross  in  red  and  gold  in  the  centre." 

On  26th  October  1876  the  appellants  wrote  to  the  respondent's  firm 
about  a  shipment  of  "  your  Bed  Cross  Brandy."  Again  on  13th  June 
1877  the  respondent  complained  that  the  inferiority  of  the  brandy  sup- 
plied would  "damage  the  reputation  of  our  brand  and  trade-mark." 
Again  the  claim  was  not  repudiated  by  the  appellants  in  their  reply  of  20th 
July  1877.  On  the  contrary,  in  a  letter  of  18th  July  1877,  written  in 
answer  to  a  private  letter  of  Mr.  Coleman,  Mr.  Coleman  was  told  that  he 
need  be  under  no  apprehension  for  the  appearance  of  the  printer's  nam& 
on  his  label,  and,  in  reference  to  the  complaint  that  the  brand  supplied 
was  inferior,  that  he  was  at  liberty  to  take  his  orders  elsewhere ;  while 
it  was  not  stated  .that  by  so  doing  he  would  forfeit  his  right  to  the  trade- 
mark. 

In  1879  Messrs.  Cutler  &  Palmer  introduced  brandies  with  the  Mal- 
tese Cross  label  and  the  respondent's  firm  contemplated  proceedings.  Mr. 
Coleman  was  in  London  and  apparently  had  inquired  at  the  London  office 
of  the  appellants  if  his  mark  had  been  registered.  The  agent  of  the  appel- 
lants replied  on  24th  April  1879  "  no  doubt  the  registration  of  your  brands 
has  been  effected,  but  to  make  sure  we  have  reminded  our  firm  at  Cognac 
to  see  to  it."  On  29th  April  1879  the  label  used  by  the  respondent's  firm 
was  registered  by  the  appellants  at  the  respondent's  instance  at  Cognac. 
On  the  14th  May  1879  the  appellants  wrote  to  the  respondent's  firm. 
'  These  flasks  *  *  have  goblets  and  will  doubtless  tend  to  increase  the  sale 
of  your  mark.' 

On  18th  June  1879  the  respondent's  firm  wrote  to  the  appellants 
"  please  let  us  know  if  our  label  has  been  registered  both  in  Bordeaux  and 
London,  if  not  do  so  at  once." 

On  19th  June  1879  the  appellants  wrote  to  the  respondent  [162] 
"  all  the  labels  used  for  you  will  be  registered  and  sent  to  no  one  else," 
and  on  the  15th  July  1879,  "  Ked  Cross,  McDowell  &  Co.,  our  letter  19th 
June  replies  to  your  inquiry  concerning  registration.  It  was  fully  attended 
to  and  completed  on  the  29th  June  last  in  Cognac  not  in  Bordeaux.  Cognac 
is  the  place  where  Cognac  brands  are  registered.  Your  labels  have  not>been 
registered  in  London.  We  do  not  even  have  our  own  labels  registered  there. 
Nevertheless,  in  obedience  to  your  instructions,  we  have  sent  a  set  of  Iabel3 
to  London  by  this  mail  and  they  will  be  registered  on  Wednesday  next, 
16th  instant "  5S  *  *  .In  this  letter  the  appellants  for  the  first  time 
clearly  intimated  that  they  claimed  to  have  at  one  time  a  property  in  the 
Bed  Cross  trade-mark. 

They  wrote : — 

"  Bed  Cross.  When  in  1875  your  Mr.  Coleman  selected  in  our  book 
the  Maltese  Cross  for  his  brandies  we  had  already  registered  the  Bed 
Cross  ourselves  several  years  before  ;  therefore  should  Messrs.  Cutler 
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Palmar  &  Go.  or  Bisquifi  Dubouchi   have  registered  it  in    London  even        1884 
anterior  50  the  29th  April,  date  of  your  registration  here,  still  we  have  no       DEC.  8. 
doubt  our  primacy   in  the  registration  of  the  original   Bed    Cross  would, 
if  found  necessary,  give  us  the  power  to  interfere  and  protect   our  mutual     APPEL- 
nterest.     In  the  meantime  we   trust  your   Madras  Magistrates   will  soon       LATE 
grant  you  justice.     This   could   be  done   in  EVaaee  a 6  once.     Your  case      CIVIL. 
being  extremely  simple,  some  years  ago  you   start    a  certain    brand  quite 
distinct  of  auy  other  which  ever  before  had  baen  imported  in  Madras  ;  so     8  M.  149. 
loug  as  it  remains  a  venture  no  one  interferes,  but  the  moment  it  becomes 
a  success  an  opponent  comes  cooliv  lot-ward  and  reaps  the  benefit  of  your 
industry,  lisks,  &c.  Fortunately  times  bave  gone  by  when  such  burglaries 
were  permitted." 

This  statement  that  the  Eed  Cross  had  been  registered  as  a  trade- 
mark by  the  appellants  before  the  conversation  with  Mr.  Coleman,  was 
inaccurate,  and  the  appellants  have  in  this  letter  and  in  their  plaint 
ascribed  to  the  conversation  with  Mr.  Coleman  a  date  nearly  two  years 
later  than  the  true  date.  The  allegation  that  the  mark  had  been  selected 
from  the  appellants  '  books  was  repudiated  immediately.  On  the  13th 
August  1879,  the  respondent's  firm  wrote  :  "  you  are  under  a  mistake  in 
your  statement  that  the  Eed  Cross  mark  was  selected  from  your  books. 
If  you  refer  to  a  letter  to  your  M.  Eiviere  from  Mr.  Coleman,  dated  12th 
March  1875,  you  will  find  the  label  designated  in  it." 

[163]  In  their  letter  of  the  15th  July  1879  the  appellants,  though 
they  asserted  the  mark  was  selected  from  their  books,  and  suggested  that 
it  could  be  protected  for  the  mutual  benefit  of  the  two  firms,  distinguished 
between  tbe  respondent's  trade-mark  and  tbe  trade-mark  they  had  regis- 
tered as  their  own,  and  it  was  not  necessary  for  them  to  have  registered 
the  mark  as  the  respondent's  mark  in  1879,  if  they  were  conscious  it 
was  their  own  and  had  already  been  duly  registered  in  1875,  though  it 
may  have  been  prudent  to  register  it  if  there  was  any  doubt  as  to  their  own 
title.  However  this  may  be,  they  did  not  at  onoe  repudiate  the  claim  of 
the  respondent's  firm  to  the  re-invention  of  the  trade-mark.  The  explana- 
tion offered  is  that  they  were  then  on  friendly  terms  with  the  respondent's 
firm.  Apparently,  the  more  reasonable  explanation  is  that  that  they  did  not 
then  care  to  assert  a  right  to  the  mark  as  their  own.  On  29th  September 
1880  the  appellants  informed  the  respondent's  firm  that  they  had  received 
from  Bordeaux  a  flask  with  a  removable  tin  goblet  on  which  was  painted 
in  red  the  Maltese  Cross  and  the  name  McDowell  &  Co.,  and  they  inquired 
if  the  respondent's  firm  had  any  knowledge  of  such  a  flask,  or  if  it  could 
be  that  such  flasks  were  being  imported  into  India  by  some  other  firm 
without  their  order.  Exhibit  G.  35.  On  the  28th  October  1880  the 
respondent's  firm  replied  as  follows  : — "Regarding  the  flask  of  Red  Cross 
Brandy  which  you  mention,  this  was  put  up  at  our  requeet  by  a  firm  at 
home  as  we  found  it  impossible  to  sell  the  brandy  here  at  the  price  you 
charge  us." 

M.  Gardrat  admitted  that  tbe  letter  gave  him  information  that  the 
respondent's  firm  was  selling  brandy  under  the  Red  Cross  mark  which 
had  been  "  put  up  for  them  by  another  firm  at  home,"  hut  he  added  that 
he  did  not  understand  the  expression.  He  must  nevertheless  have  suspected 
that  brandy  was  being  sold  under  the  Red  Cross  mark  by  the  respondent's 
firm  which  had  not  been  sold  by  his  firm,  but  he  neither  protested  nor 
took  any  steps  to  prevent  the  use  of  the  mark  by  the  respondent's  firm 
until  9th  August  1882,  when  this  suit  was  filed.  And  what  are 
the  circumstances  under  which  it  has  been  filed  ?  Messrs.  Cutler  &  Palmer, 
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who  were  defeated  in  their  attempt  to  pirate  the  mark  which  the  respond- 
ent's firm  has  admittedly  at  considerable  expense  established  as  a  well- 
known  trade-mark  in  this  market,  induced  the  appellants  to  bring  this  suit 
undertaking  to  pay  part  of  the  costs  of  the  proceedings  and  to  obtain  their 
supplies  of  Red  Cross  [164]  Brandy  from  the  appellants.  These  circum- 
stances, although  they  do  not  of  coarse  deprive  the  appellants  of  their  right 
to  relief  if  they  establish  it,  nevertheless  suggest;  that  the  appellants  were 
conscious  of  the  weakness  of  their  claim  and  were  not  themselves  prepared 
to  incur  the  expense  of  asserting  it.  However  this  may  be.  having  regard 
to  their  whole  conduct  and  the  accounts  given  by  them  of  the  conversa- 
tion with  Mr.  Goleman  respecting  the  selection  of  a  trade- mark,  we  are 
satisfied  that  the  respondent's  firm  was  induced  to  believe  that  the  trade- 
mark they  selected  was  to  become  the  property  of  the  firm,  and  that  in 
that  belief  they  expended  money  and  labour  in  establishing  it.  Conse- 
quently, we  hold  the  appellants  estopped  from  denying  the  right  of  the 
respondent  to  use  it  at  least  in  the  Madras  market.  Ou  these  grounds, 
we  affirm  the  decree  of  the  learned  Judge  and  dismiss  the  appeal  with 
costs. 

Solicitors  for  appellants,  Grant  &  Laing. 

Solicitors  for  respondent,  Barclay  &  Morgan. 


8  M.  164. 
APPELLATE  CIVIL. 

Before  Sir  Charles,  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


KRISHNA  (Plaintiff),  Appellant  v.  VENKATASAMI  (Defendant), 

Respondent*     [31st  July,  1883,  and  17th November,  1884.] 
Bent  Recovery  Act,  Section  11  — Implied  contract. 

Where  a  landlord  having,  for  many  years,  accepted  rent  at  "  dry"  rates  from  a 
tenant  for  certain  land,  sued  the  tenant  to  enforce  acceptance  of  a  patta  at 
"  garden"  rates  on  the  ground  that  the  tenant  had  raised  a  crop  with  water  taken 
from  a  well  constructed  by  the  tenant : 

Held,  that  there  was  an  implied   contract   within  the   meaning   of   S.    11   of 
the  Rent  Recovery  Act  to   accept  rent   at  "  dry"   rates  and  that  plaintiff  was, 
therefore,  not  entitled  to  enhance  the  rate  of  rent,  the  improvement  having  been 
effected  at  the  expense  of  the  tenant. 
[R-,  28  M.  328=  15  M.L.J.  14 ;  4  Ind.Cas.  U36  (1137)  =  5  M.L.T.  264.] 

THE  plaintiff,  Krishna  Eau,  sued  the  defendant,  Venkatasami  Nayak, 
under  the  provisions  of  the  Eent  Eecovery  Act  (Madras  Act  VIII  of  1865) 
to  enforce  acceptance  of  a  patta. 

.,-.-&  [165]  The  defendant  pleaded  that  he  was  not  bound  to  accept  a  patta, 
as  the  rent  for  part  of  the  land  was  charged  at  "  garden"  rates,  21  fanams 
per  kottai,  instead  of  15  fanams,  the  "dry"  rate,  as  before. 

The  plaintiff  replied  that  the  higher  rate  was  charged  because  a 
"garden  "  crop  had  been  raised  by  means  of  well  water. 

To  this  the  defendant  rejoined  that  "dry"  rate  had  always  been  paid, 
and  that  the  plaintiff  had  no  right  to  enhance  it,  and  that  the  well  was  nofc 
situated  on  plaintiff's  laud. 

The  Sub-Collector  of  Tinnevelly  (E.  Turner)  held  that,  as  defendant 
had  paid  "  dry"  rates  for  many  years,  a  contract  existed  to  pay  such  rates, 
and  decreed  that  defendant  should  execute  a  muchalka  at  such  rates. 

*  Second  appeal  99  of  1883. 
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On  appeal,  the  District  Judge  of  Tinnevelly  (J.  C.  Hughesdon)  con- 
firmed this  decision. 

Plaintiff  appealed  to  the  High  Court  on  the  ground  that  the  fact 
that  ''  dry"  rates  had  been  levied  for  some  years  did  not  amount  to  a  con- 
tract tba'J  "  garden"  rates  could  not  be  levied  for  all  time. 

The  Advocate- General  (Hon.  P.  0.  Sullivan)  and  Ramachandra  Rau 
Saheb,  for  appellant. 

P.  B.  Gordon,  for  respondent.  8  M. 

The  Court  (TURNEE,  C.  J.,  and  MuTTUSAMl  AYYAB,  J.)  delivered 
the  following 

JUDGMENT. 

The  evidence  shows  no  more  than  that  respondent  has  held  the  lands 
at  dry  land  rates,  which  is  consistent  with  a  tenure  from  year  to  year  and 
does  not  prove  a  contract  that  the  same  rates  shall  be  maintained  in  per- 
petuity. The  rate  then  must  be  determined  according  to  the  rules  laid 
down  in  Section  11,  para.  3,  Act  VIII  of  1865.  We  remit  to  the  Lower 
Appellate  Court  for  determination  the  issue,  what  is  a  fair  rate  of  rent  • 
calculated  under  the  rules  mentioned.  ' 

In  compliance  with  this  order,  the  District  Judge  returned  a  finding 
that,  as  defendant  had  dug  the  well,  plaintiff  was  not  entitled  to  enhance 
the  rate  above  15  fanams,  but  that,  if  plaintiff  was  entitled  to  enhance  the 
rate,  the  rate  was  43  fanams. 

Upon  the  return  of  the  above  finding,  the  Court  delivered  the 
following  Judgment. 

In  second  appeal  11  of  1878,  under  circumstances  which  are  said  to 
be  similar  to  those  of  the  present  case,  the  Head  Assistant  Collector  had 
refused  to  allow  the  zamindar  anything  in  [166]  excess  of  the  original 
•dry  land  rate.  The  District  Court  upheld  the  decision  on  the  ground  that 
it  had  invariably  refused  enhancement  in  such  cases.  The  decisions  of 
the  Courts  below  were  upheld  by  this  Court  by  the  Chief  Justice,  Sir 
Walter  Morgan,  and  Mr.  Justice  Innes  ;  but  we  have  not  the  benefit  of 
the  reasons  which  governed  the  decision,  as  no  judgment  was  written. 
On  the  other  hand  in  second  appeals  160  and  161  of  1870  it  was  held  by 
Innes  and  Kindersley,  JJ.,  that  a  landlord  might  claim  an  enhancement 
not  exceeding  the  amount  entered  at  the  permanent  settlement  as  the 
faisal  rates  of  dry  land. 

It  is  found  in  this  case  that  the  tenant  has  paid  for  a  series  of  years 
and  up  to  the  year  in  dispute  only  punja  rates  on  the  land,  in  respect  of 
which  he  resists  the  imposition  of  a  "garden"  rate.  Since  our  former 
order  was  passed,  the  Full  Bench  has  held  in  Venkatagopdlv.  Rangappa(l) 
that  payment  of  rent  at  a  certain  rate  for  a  series  of  years  is  evidence 
of  what  the  Act  terms  an  implied  contract,  and  on  this  ground  it  has 
been  ruled  in  favour  of  the  landlord  that  he  was  entitled  to  claim  rates 
higher  than  the  faisal  rate. 

The  same  construction  must  be  adopted  in  favour  of  a  tenant,  and 
therefore  in  the  case  before  us  it  must  be  held  that  there  was  an  implied 
contract  to  pay  rent  at  the  punja  rates.  Is  then  the  zamindar  entitled  to 
enhance  the  rent  by  reason  that  the  land  has  been  improved  at  the 
tenant's  expense  and  is  now  cultivable  and  has  been  cultivated  as  a  garden 
crop?  It  was  the  policy  of  the  Act  to  allow  the  enhancement  of  rates  so 
settled  only  under  the  circumstances  expressly  mentioned  in  the  Act, 
namely,  when  the  land  has  been  improved  by  the  landlord,  or  at  the  expense 

(1)  7  M.  365. 
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of  Government  with  a  consequent  increase  of  the  demand  for  revenue  on 
the  landlord.  The  Act  contains  no  provision  for  enhancement  when  the- 
improvement  is  effected  at  the  expense  of  the  tenant. 

On  these  grounds,   we  affirm   the  decree  of  the  Courts   below    and' 
dismiss  the  appeal  with  eosts. 


8  M. 167. 
[167]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice  and 
Mr.  Justice  Muttusami  Ayyar. 


NARASIMULU  (Defendant  No.  2),  Appellant  v.  SOMANNA  (Plaintiff], 
Respondent*      [19th January,  1883  and  17th  November,  1884.] 

Registration  Act,    1877,  Ss.  49.   50— Notice. — Fraud— Optionally  *registr  able  sale.deedt 
unregistered,  competing  with  similar  deed  registered. 

R  sold  land  to  S  in  1S73,  for  Rs.  54  and  put  8  in  possession.  In  1879  R  sold 
the  same  land  to  N  for  Rs.  24-8-0.  N  regis'ered  his  sale-deed.  The  sale-deed 
of  8  was  not  registered.  In  1879  S  sued  N  to  have  N's  sale  deed  cancelled  on 
the  ground  of  fraud.  The  Lower  Courts  held  that  N's  sale-deed  was  executed 
collusively  and  fraudulently  and  decreed  the  claim  : 

Held,  on  second  appeal,  that  as  there  were  grounds,  apart  from  notice  and 
knowledge  of  possession,  for  holding  N's  sale-deed  to  have  baen  executed  collu- 
sively, the  decision  was  correct. 

[».,  16  M.  148  (160)  (F.B.).] 

THIS  was  an  appeal  from  the  decree  of  E.  C.  Johnson,  District 
Judge  of  Godavari,  dated  29th  November,  1881,  confirming  the  decree 
of  V.  Srinivasa  Rau,  District  Munsif  of  Ellore,  in  suit  150  of  1879. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (TURNER,  C.  J.,  and  MUTTUSAMI  AYYAK,  J.) 

Subba  Rau,  for  appellant. 

Ramachandra  Rau  Saheb,  for  respondent. 

JUDGMENT. 

Korlipara  Somanna,  the  respondent  in  this  appeal  purchased  a  piece 
of  ground  from  one  Morturi  Ramanna  for  Rs.  54  on  the  5th  July  1878 
and  has  since  been  in  possession.  But;  tho  salo-deed,  Exhibit  A.  executed 
in  his  favour  was  not  registered  under  Act  III  of  1877.  Subsequently  the 
vendor  colluded  with  the  appellant  (Korlipara  Narasimulu)  and  executed 
the  sale-deed,  Exhibit  I,  for  the  same  land  in  his  favour  for  Rs.  24-8  on 
the  14th  January,  1879,  and  this  document  was  registered,  though  like 
Exhibit  A  the  document  was  only  a  subject  of  optional  registration. 
Thereupon  [168]  the  respondent  sued  to  cancel  the  sale  deed,  Exhibit  I, 
and  alleged  that  it  was  collusive  and  fraudulent,  and  the  Courts  below 
considered  his  allegation  proved  and  decreed  the  claim. 

The  Registration  Acts  for  this  country  divide  instruments  which  fall 
within  their  purview  into  two  classes,  of  which  the  one  is  effectual  to 
create  title,  only  after  registration,  while  the  other,  though  effectual  to 
create  title,  is  liable  to  be  defeated  by  a  registered  instrument  subsequently 
executed. 

*  Second  Appeal  382  of  1882. 
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Looking  to  the  whole  course  of  British  Indian  legislation  on  the 
-subject  of  registration,  this  Court  has  held  that  an  instrument  of  which 
registration  is  nob  compulsory  is  no*  rendered  indefeasible  because  notice 
of  it  is  obtained  by  the  parson  claiming  under  a  subsequent  instrument ;  and 
that  mere  notice  will  not  deprive  a  person  claiming  under  a  subsequent 
instrument  of  the  priority  which  the  Registration  Acts  confer  on  a  regis- 
tered instrument  in  comoetition  with  an  unregistered  one,  Nallappa  v.  Ibram 
(1).  That  this  is  so  in  the  case  of  instruments  of  which  the  registration  is 
compulsory,  has  been  held  in  1869  by  the  Court  of  Chancery  in  England 
[in  a  case  which  arose  in  this  Presidency]  — per  Lord  Hatherley — Hicks 
v.  Powell  (2).  But  although  where  the  prior  instrument  is  optionally 
registrable,  mere  notice  may  not  deprive  a  person  claiming  under  an 
instrument  subsequently  executed  and  registered  of  the  priority  given  him 
by  the  Act,  inasmuch  as  the  prior  instrument  was  effectual  to  create  a  title, 
we  are  at  liberty  to  hold  that  a  participation  in  fraud  by  the  person  claim- 
ing under  the  second  instrument  will  deprive  him  of  the  benefit  of  the 
provision  which  was  aimed  at  the  prevention  of  fraud.  Were  it  not  for 
that  provision  which  was  intended  at  once  to  encourage  registration  and 
to  protect  innocent  parties,  the  assignee  would  receive  no  higher  title 
than  his  assignor  could  convey  and,  ex  hypothesi,  the  assignor  had  no  title. 
Though  it  is  to  be  inferred  from  the  provision  respecting  oral  agreements 
accompanied  with  possession  that  knowledge  of  possession  like  mere  notice 
is  not  of  itself  sufficient  to  defeat  the  priority  conferred  on  a  registered 
instrument,  such  knowledge  or  notice  may  of  course  also  be  taken  into 
consideration  with  other  circumstances  as  indicating  that  the  subsequent 
transaction  is  fraudulent. 

[169]  In  the  case  now  before  us  the  prior  instrument  was  optionally 
registrable  and  therefore  conferred  a  complete  title  which  was  followed 
by  possession  :  the  subsequent  instrument,  it  is  found,  was  executed  collu- 
sively  and  there  are  other  grounds  besides  notice  and  knowledge  of  posses- 
sion for  holding  it  to  be  fraudulent.  To  allow  it  to  prevail  would  be  to 
defeat  the  object  of  the  Registration  Act.  The  appeal  fails  and  is  dismiss- 
ed with  costs. 


8  H.  169. 
ORIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


SINAMMAL  v.  THE  ADMINISTRATOR- GENERAL  OP  MADRAS  AND 
OTHERS.*      [26th,  27th   April  1883,  and  2nd  February,  1885.] 

.Hindu  law — Marriage — Divorce — Change  of  religion — Degradation — Death  of  husband 
while  outcast — Dissolution  of  marriage — Suit  by  widow  to  recover  husband's  estate. 

ID  1850  K  married  3  both  being  Brahmans.  K  subsequently  became  a 
convert  to  Christianity. 

In  1381  K  died  and  S  claimed  his  estate. 

Held  that,  according  to  Hindu  law,  K  died  an  outcast  and  degraded,  and  that, 
as  his  degradation  was  unatoned  for,  the  marriage  became  absolutely  dissolved, 
and  no  right  of  inheritance  remained  to  8. 

*£R.,9M.  466;  4    N.L.R.  39;  49    P.R  .    1907  =  83  P. L.R.   1908  =  110   P.W.R.    1907; 
U.B.R.  Civil  (1897-1901)  488  ] 


(1)  5  M.  73  (75). 


Civil  Suit  16  of  1883. 

(2)  L.  K.  4  Ch.  App.  741. 
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THIS  was  a  suit  brought  in  forma  pauperis  by  one  Sinammal,  who 
described  herself  as  a  Brahman  widow,  against  (1)  the  Administrator- 
General  of  Madras,  and,  as  such,  administrator  to  the  estate  of  Arthur 
Kristnama  deceased  ;  (2)  Mangalam,  otherwise  called  Mrs.  Kristnama; 
and  (3)  Chittur  Anandachari. 

The  plaintiff  alleged  in  her  petition,  dated  14th  November  1882,  that 
thirty  years  ago,  when  she  was  eight  years  old,  she  was  married  to  Krist- 
nama, who  was  then  a  Brahman ;  that  shortly  after  the  marriage  Krist- 
nama became  a  convert  to  Christianity  ;  that  by  such  conversion  Krist- 
nama lost  his  caste  and  plaintiff  consequently  did  not  cohabit  with  him; 
that  Kristnama,  after  his  conversion,  held  various  appointments  under 
Government  and  died  in  1882,  being  then  Deputy  Collector  at  Taajore.  leav- 
ing property  worth  Rs.  40,000,  which  was  in  the  possession  of  defendant 
No.  1  ;  [170]  that  Kristnama,  after  his  conversion,  divided  from  his  father 
and  brothers,  and  that  the  property  left  by  him  was  acquired  without  aid 
from  ancestral  funds  ;  that  Kristnama,  at  various  times  after  his  conver- 
sion, paid  to  plaintiff  various  sums  for  her  support  and  interchanged  visits 
with  her;  that  defendant  No.  2  represented  herself  to  be  the  widow  of 
Kristnama  and  claimed  his  estate. 

If  the  marriage  of  defendant  No.  2  proved  to  be  valid,  the  plaintiff 
claimed  a  moiety  of  the  estate  of  Kristnama,  but  the  whole  estate  if  the 
said  marriage  proved  to  be  invalid. 

Defendant  No.  1  pleaded  (l)  that  the  plaintiff  was  debarred  from 
bringing  this  suit  by  reason  of  a  release  executed  by  her  on  the  26th  January 
1857  to  Kristnama;  (2)  that  plaintiff  having  refused  to  live  with  Kristnama 
after  bis  conversion,  the  latter  married  defendant  No.  2  according  to  the 
rites  of  the  Christian  religion,  and  that  this  marriage  was  valid  ;  (3)  that 
the  succession  to  the  estate  of  Kristnama  was  governed  by  the  Indian. 
Succession  Act,  and  that  the  plaintiff  could  have  no  claim  to  it. 

Defendant  No.  2  pleaded,  inter  alia,  that  she  was  legally  married  to- 
Kristnama  in  the  free  Church  of  Scotland  Mission  Hall  at  Madras  in 
January  1858.  She  denied  that  Kristnama  ever  visited  plaintiff  after  the 
said  marriage  or  paid  to  plaintiff  any  money,  and  claimed  that  she  was 
entitled  to  the  whole  estate  of  Kristnama. 

On  the  28th  February  1883  Chittur  Anandachari,  the  father  of 
Kristnama,  applied  to  be  made  a  defendant  in  the  suit  and  the  application 
was  granted.  He  denied  that  he  was  divided  from  his  son  or  that  the 
estate  was  the  self-acquisition  of  his  son,  and  claimed  either  to  be  jointly 
entitled  with  defendant  No.  2  (if  her  marriage  was  valid)  or  solely  enti- 
tled to  the  estate.  He  also  pleaded  that  plaintiff  was  estopped  from 
claiming  the  estate  by  the  release  of  the  26th  January  1857. 

The  issues  settled  by  Innes,  J.,  on  8th  March  1883  were : — 

(1)  Whether   plaintiff   on,   or   since,  the  conversion  of  Kristnama 

ceased  to  be  his  lawful  wife,  and,  as  such,  entitled  to  share  in 
his  estate  under  the  Indian  Succession  Act. 

(2)  Whether  defendant  No.  2  is  the  lawfully  married  wife  of  Krist- 

nama, and,  as  such,  entitled  to  share  in  his  estate. 
£171]  (3)  Whether   defendant  No.  3,  as   father  of   the  deceased,  is 

entitled  under    the  Indian    Succession    Act    to  share    in   his 

estate. 

(4)  To  what  shares  each  of  such  persons  is  entitled. 
On  the  5th    of  April   1883,  on  the  application  of  the  solicitors  for 
defendant  No.  1,  another  issue  was  framed  by  Kernan,  J.,  viz.t 
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Whether  the  plaintiff,  by  virtue  of  the  document   of  the  26th  of        1885 
January  1857,  released   her  claim,  if  any,   to  the   estate  of       FEB.  2. 
Kristnama,  and  what  effect  has  such  document  on  the  rights 
of  the  several  parties  to  the  said  estate. 
Mr.  Devarajayyar,  for  plaintiff. 
Mr.  Norton,  for  defendant  No.  1. 
Mr.  Johnstone  and  Mr.  Shaw,  for  defendant  No.  2. 
Defendant  No.  3  did  not  appear. 

The  case  was  heard  by  Kernan,  J.,  on  the  26th  and  27th  April  1883, 
and  judgment  was  reserved.  Before  judgment  was  delivered,  defendant 
No.  2  died  in  September  1883  and  the  suit  was  revived  on  7th  February, 
1884.  The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court. 

JUDGMENT. 

KERNAN,  J.  (after  reading  the  plaint,  written  statement  and  issues, 
proceeded  as  follows)  : — There  are  certain  facts  not  disputed,  viz.,  that 
plaintiff  is  a  Brahman  and  the  late  A.  Kristnama  was  a  Brahman,  and 
that  in  1849  or  1850  the  plaintiff,  being  then  of  about  or  less  than  eight 
years  old,  went  through  a  ceremony  of  marriage  according  to  the  rites  and 
ceremonies  of  the  Hindu  law  to  A.  Kristnama,  who  was  then  a  young  man. 
It  was  not  a  betrothal  merely  that  took  place.  The  consummation  cere- 
mony and  consummation  never  took  place,  but  otherwise  the  marriage 
was  completed  with  all  the  ceremonies  necessary  to  constitute  a  Hindu 
marriage  between  Brahmans.  I  offer  no  opinion  whether  such  ceremony 
not  followed  by  consummation  amounted  to  a  valid  legal  marriage  accord- 
ing to  Hindu  Law.  The  view  I  take  of  the  case  does  not  require  that  I 
should  express  an  opinion  on  this  question  in  respect  of  which  there  was 
much  argument  before  me.  After  che  ceremony  of  marriage,  while  the  plaintiff 
was  still  in  the  mother's  or  aunt's  house,  the  late  A.  Kristnama  abjured 
or  abandoned  the  Hindu  faith  and  religion  and  became  Christian.  In 
[172]  1857,  after  plaintiff  attained  puberty,  Kristnama  proposed  to 
plaintiff  and  her  friends  that  the  plaintiff  should  go  to  reside  with  him 
as  his  wife.  She  refused  to  do  so  on  the  ground  that  Kristnama,  by 
becoming  Christian,  was  an  outcast.  Her  friends,  aunt,  mother  and 
brother-in-law  assisted  her  in  her  refusal.  Kristnama  endeavoured  to 
oblige  her  to  comply  with  his  request  by  appealing  to  the  magistracy,  but 
by  exhibit  No.  5,  dated  the  19th  January  1858,  signed  by  her,  addressed  to 
A.  C.  Whittington,  Magistrate  of  Chittur  ziia,  she  declared  that  she  would 
not  go  to  live  with  him  as  he  had  become  Christian  and  was  an  outcast. 
In  that  document  the  plaintiff  stated  that  on  the  21st  of  January  1857, 
Kristnama  had  sent  to  her  a  farikhut  (release),  executed  by  him,  to  remove 
the  marital  tie,  and  that  she  had  executed  a  farikhut  attested  by  witnesses, 
and  she  says  to  the  Magistrate  "  you  will  therefore  come  to  know  the 
removal  of  the  marital  tie  between  myself  and  him."  The  farikhut, 
exhibit  A  (l),  was  produced,  signed  by  the  plaintiff,  dated  26th  of  January 

(1)  The  deed  of  release  executed  by  Sinamma,  daughter  of  Krishnamachari,  aged 
16,  caste  Brahman,  residing  at  Sholinghur,  eila  Chittur,  to  A-  Kristnama,  late 
head  gumasta  of  Sholinghur,  lately  a  Brahman  and  now  Christian. 
Though  I  married  you  a  few  years  ago  while  you  were  a  Brahman,  and    since  you 
have  been  adopting  Christianity  for   the  last  few  years,  I  have  no  intention   of  living 
with  you.     I  have  no  claim  whatever  against  you  or  anybody  in  connection  with  yon. 
In  case  I  prefer  any  claim  for  maintenance  against   you,  such  claim  becomes  invalid 
by  this  release.— SINAMMA.     26th  January  1857. 
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1885  1857,  and  it  is  proved  to  have  been  signed  by  several  of  the  witnesses 
FEB.  2,  whose  names  are  signed  thereto,  amonest  others  by  Ramanujacbari,  her 
brother-in-law.  Bamanujachari  proved  that  Kristnama  wrote  a  similar 
ORIGINAL  farikhut  at  that  time,  and  that  it  was  given  to  the  plaintiff's  family,  and  that 
CIVIL.  he  believes  plaintiff  has  got  it.  Plaintiff  never  lived  with  Kristnama  and  he 
„  *j~TRn  never  had  intercourse  with  her.  On  the  14th  of  January  1858,  the  latedefend- 
ant  No.  2  Mangalam,  a  native  of  the  East  Indian  Christian  Presbyterian 
Church  was  married  to,  or  rather  went  through  the  ceremony  of  marriage 
with  Kristnama  according  to  the  rites  of  the  Presbyterian  Church.  This 
supposed  marriage  was  ma'ie  by  th°  r"*>4-"n  unriar  the  bona  fide  belief  that 
it  was  a  valid  marriage  binding  in  law  and  in  conscience.  Kristnama 
informed  Mangalam  that  he  had  been  married  to  the  plaintiff,  but  that  he 
had  divorced  her  as  she  would  rot  live  with  him,  and  he  gave  Mangalam 
exhibit  5  and  exhibit  A  as  [173]  divorce  documents.  She  kept  and 
proved  them  before  me.  She  stated  he  was  divided  from  his  fatber 
and  brothers  and  that  all  the  property  he  realized  was  the  result  of  his 
own  exertions.  Under  what  circumstances  or  when  any  division  took 
place  was  not  proved.  Kristnama  died  in  December  1881  and  defendant 
No.  1  is  his  administrator  under  grant  of  letters  of  administration.  Krist- 
nama never  had  a  child.  Upon  the  first  issue  I  am  of  opinion  that 
plaintiff  did  not  cease  to  be  the  wife  of  Kristnama  upon  or  after  bis  con- 
version. She  refused  to  live  with  him  and  so  deserted  him,  as  she  law- 
fully might,  because  he  became  an  outcaste  and  therefore  degraded — 
Vyavastha  Chandrika,  Section  722  (vol.  ii,  p.  488). 

Desertion  does  not  mean  divorce  or  dissolution  inter  vivos  of  the  mar- 
riage— Vyavastha  Chandrika,  vol.  ii,  p.  490.  There  cannot  be  said  to  be 
any  such  divorce  in  Hindu  law,  though  there  may  be  justifiable  abandon- 
ment or  desertion.  The  Act  XXI  of  1866  was  passed  to  meet  circum- 
stances such  as  this  case  presents  between  plaintiff  and  Kristnama. 
According  to  Parashara  (Vyavastha  Chandrika,  vol.  ii,  p.  489),  if  a  hus- 
band be  degraded,  it  is  lawful  for  a  woman  to  have  another  husband. 
Plaintiff  did  not  take  another  husband.  But,  although  the  plaintiff  did 
not  cease  to  be  the  wife  of  Kristnama,  she  had  not  on  his  death  any  of 
the  rights  of  a  widow.  According  to  the  Hindu  law,  husband  and  wife 
are  one — Manu,  ch.  ix,  Section  45.  Brahaspati,  says,  "In  scripture  and  in 
the  code  of  law,  as  well  as  in  popular  practice,  the  wife  is  declared  to  be 
half  the  body  of  her  husband  Of  him  whose  wife  survives  half  the  body 
survives."  Vyavastha  Chandrika  (vol.  ii,  p.  489). 

If  Kristnama  had  not  been  an  outcaste  and  degraded,  plaintiff  would 
inherit  from  him  at  least  for  life,  his  property,  and  she  should  have  perform- 
ed his  funeral  ceremonies  by  herself  or  by  deputation.  But,  as  he  was  and 
died  an  outcaste,  and  his  degradation  was  unatoned  for,  then,  according  to 
Hindu  law,  the  marriage  became  absolutely  dissolved  and  the  relation  of 
husband  and  wife.  In  Vyavastha  Chandrika,  vol.  ii,  p.  490,  it  is  said  : 
"Nor  is  the  marriage  dissolved  by  the  natural  death  of  either  of  them,  for 
then  the  person  surviving,  if  without  son,  must,  as  widow  or  widower  of 
the  deceased,  perform  the  funeral  obsequies  and  continue  to  offer  the 
oblation  of  food  and  libation  of  water  to  the  manes of  his  or  her  deceas- 
ed consort."  A  note  is  referred  to  in  which  it  is  stated  that  change  of 
religion  is  regarded  by  Hindu  [175]  law  as  degradation,  and  the  case  of 
Muchoo  v.  Sahoo(l)  is  quoted  in  which  a  husband,  who  was  repudiated 
by  his  wife  on  hi8  conversion  to  Christianity,  was  held  not  entitled 

(1)  5  W.B.  235. 
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to  restitution  of  society.  Vyavastha  Chandrika  then  proceeds  thus :  1885 
"  The  circumstance  of  one  of  the  married  couple  refusing  to  associate  with  FEB.  2. 
his  or  her  degraded  spouse,  or  that  of  the  other  dying  in  a  state  of 
degradation  unatoned  for,  and  the  surviving  one  remaining  pure  at  that 
time,  is  the  only  one  that  causes  absolute  dissolution  of  their  marriage  CIVIL, 
or  the  relation  of  husband  and  wife  ;  as  then  ceases  entirely  all  connection  M~TfiQ 
of  the  deceased  with  the  survivor,  who,  in  that  case,  is  not  to  perform  the 
deceased's  funeral  obsequies,  not  to  offer  periodically  and  annually  the 
oblation  of  food  and  libation  of  water  to  his  or  her  manes.  Thus  Sankha 
and  Likhita :  Of  him  who  has  been  formally  degraded,  the  right  of 
inheritance,  the  funeral  cake,  and  the  libation  of  water  are  extinct."  The 
passage  means  the  refusal  continuing  until  the  death  of  the  degraded  one. 
This  is  precisely  what  happened  in  this  case.  It  is  not  alleged  that 
plaintiff  performed  any  ceremonies  for  Kristnama  after  his  death.  Plaintiff 
cannot  therefore  take  the  property  of  Kristnama  by  inheritance.  She 
has  no  sacrifice,  no  pious  duty  to  perform  as  regards  Kristnama.  Her 
connection  with  the  deceased  in  the  relation  of  wife  ceased  absolutely 
according  to  the  Hindu  law  on  his  death.  I  think  that  by  virtue  of  the 
farikhut  mutually  executed  between  plaintiff  and  Kristnama,  plaintiff  has 
released  all  claim  on  him.  I  do  not  think  the  release  was  of  maintenance 
only.  Whatever  a  widow  takes  of  her  deceased  husband's  property  is 
partly  for  maintenance.  Plaintiff  alleged  and  gave  evidence  that  Kristnama 
gave  her  money  from  time  to  time  after  their  separation  and  during  the 
time  of  Mangalam.  I  have  very  great  doubt  of  the  truth  of  this  evidence, 
but,  even  if  true,  it  does  not  alter  my  view  or  get  rid  of  the  effect  of 
plaintiff's  repudiation  of  him  up  to  the  time  he  died  degraded.  Mangalam 
does  not  admit  the  allegation.  I  am  of  opinion  that  plaintiff's  case  has 
failed  and  that  the  suit  should  be  dismissed  with  costs  to  the  first  and 
second  defendants  and  her  representatives.  Let  notice  of  the  decree  be 
given  to  the  Government  Solicitor  as  plaintiff  is  pauper.  As  this  suit 
is  to  be  so  dismissed,  I  do  not  see  that  I  ought  to  try  [175]  the  second 
and  third  issues  between  the  co-defendants.  If  plaintiff  succeeded  in 
establishing  a  title  to  any  share  of  the  estate  of  Kristnama,  I  could  try 
the  rights  of  the  other  parties,  co-defendants  inter  se. 

Solicitor  for  plaintiff :  Tiruvengadasami  Pillai. 

Solicitors  for  defendant  No.  1 :  Branson  and  Branson. 

Solicitor  for  defendant  No.  2  :  Carr. 


8  M   178. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


PARVATHI  (Plaintiff),  Appellant  v.    MANNAR  (Defendant),   Respondent* 
[21st  July  and  17th  November,  1884.] 

Defamation— Slander— Action  for  abuse,  no  special   damage  being  alleged— Damages, 
Measure  of. 

The  rule  of  English  law  which  prohibits,  except  in  certain  cases,  an  action  for 
damages  for  oral  defamation  unless  special  damage  is  alleged,  being  founded  on 
no  reasonable  basis,  should  not  be  adopted  by  the  Courts  of  British  India. 
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If  defamatory  expressions  are  used  under  such  circumstances  as  to  induce  in 
the  plaintiff  reasonable  apprehension  that  his  reputation  has  been  injured,  and 
to  inflict  on  him  pain  consequent  on  such  belief,  the  plaintiff  is  entitled  to  recover 
damages  without  actual  proof  of  loss  sustained. 

Semble  :  An  action  will  not  lie  for  vulgar  abuse  or  hasty  expressions  ;  but  for 
malicious  or  culpable  oral  defamation  an  action  will  lie. 

Vindictive  damages  should  not  be  awarded,  and  a  distinction  should  be  drawn- 
in  awarding  damages  when  the  defendant  acts  from  carelessness  and  when  he  acts 
maliciously.  In  the  latter  case  the  plaintiff  is  entitled  to  full  compensation  for 
the  pain  suffered,  and  in  the  former  to  a  sum  sufficient  to  establish  his  innocence 
of  the  charges  made. 

[N.F.,  28  C.  452  (464) ;  P.,  12  C.  424  ;  R.,  10  A.  425  (448) ;  34  C.  48  =  4  C.L.J.  388  ; 
26  M.  653  (665,  675);  U.B.B.  (1905),  1st  Qr,  Tort— Defamation  1  ;  D.,  11  A.  104 
(107).] 

THIS  was  an  appeal  from  the  decree  of  E.  K.  Krishnao,  Subordinate 
Judge  of  Tinnevelly,  reversing  the  decree  of  T.  Adinarayana  Chetti, 
District  Mumif  of  Ambasamudram,  in  Suit  303  of  1881. 

The  plaintiff,  Parvathi  Ammal,  sued  the  defendant.  Mannar  Ayyar, 
for  Es.  1,000  damages,  bhe  alleged  that,  on  the  29bh  June  [176]  1881, 
defendant,  with  the  intention  of  defaming  her  publicly,  abused  her  at 
Kadambadu  Valavu,  in  the  presence  of  the  Village  Munsif  and  others,  by 
falsely  declaring  that  she  was  not  the  legally  married  wife  of  her  husband, 
but  a  woman  who  had  been  ejected  from  several  places  for  uncbastity, 
and  that  her  reputation  had  suffered  thereby. 

The  defendant  denied  having  used  the  alleged  defamatory  expressions,, 
and  pleaded  that,  even  if  he  had  used  them,  the  occasion  was  privileged, 
inasmuch  as  he  wished  to  prevent  a  marriage,  then  imminent,  between 
his  wife's  brother's  son  with  a  girl  brought  up  by  plaintiff  and  her  alleged 
husband. 

The  defendant  attempted,  in  his  defence,  to  prove  the  identity  of  the 
plaintiff  with  a  woman  of  questionable  character  bearing  the  same  name. 
The  Munsif  disbelieved  the  evidence  and  awarded  the  plaintiff  Es.  300 
damages  and  Rs.  145  costs,  on  the  ground  that  she  was  a  Brahman  and 
had  been  slandered  publicly  in  the  presence  of  the  Village  Magistrate  and 
others  of  her  caste. 

On  appeal  the  Subordinate  Judge  of  Tinnevelly,  E.  K.  Krishnan,  revers- 
ed this  decree,  holding  that  the  defendant  acted  bona  fide  in  making  the 
imputations  and  trying  to  prevent  the  marriage  of  his  kinsman  with  plaint- 
iff's foster  daughter. 

Plaintiff  appealed  to  the  High  Court. 

Ambrose,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

JUDGMENT. 

The  judgment  of  the  Court  (TfJRNER,  C.J..and  MUTTUSAMI  AYYAR,  J.) 
was  delivered  by 

TURNER,  C.J. — The  question  raised  in  this  appeal  is  whether  an 
action  for  damages  for  slander  can  be  maintained  without  proof  of  special 
damages  in  cases  in  which  it  would  not  be  allowed  in  English  Courts.  In 
two  cases — Subbaiyarv.  Kristnaiyar  (1)  and  Appeal  2  of  1878  (unreported)v 
the  question  was  not  decided. 

In  Kashiram  Krishna  v.  Bhada  Bapuji  (2)  it  was  held  under  the  special 
Eegulation  that  an  action  would  lie  for  abuse  without  proof  of  special- 
damage. 


(1)  1  M.  383. 


(2)  B.H.C.R.  A.C.  17. 
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In  Bengal  the  authorities  are  conflicting.  1884 

In  the  later  cases  it  was  decided  there  could    be  no  suit  without  an     Nov.  17. 
.averment  of  special  damage.  Phoolbasee  Koer  v.  Parjun  [177]  Singh  (1),         ~ 
Chundernath  Dhur  v.  Issuree  Dossee  (2),   Nilmadhub  Mookerjee   v.  Dooke     APPEL- 
Bam  Kottah  (3),  and  in  Gopal  Gurain  v.  Gurain  (4),  special   damage  was       LATE 
found.     The  decisions  which  are  apparently  to  the  contrary  are  Moulvee      CIVIL. 
Gholam  Hossein  Vakeel  v.  Hur  Gobind  Dass  Tahsildar  (5),   Shaikh  Tukee 
v.  Shaikh  Khoshdel  Biswas   (6),  Gour  Chunder  Puteetundee   v.  Clay    (7),    8  *  i7S* 
where,  however,  the  slander  was  of  professional  character,   and  Sreenath 
Mookerjee  v.  Komal  Kurmokar  (8).     The  latest  case  cited  from  the  Bengal 
reports  is  to  be  found  in  the  Calcutta  Law  Reporter. 

It  appearing,  then,  that  no  rule  on  the  subject  has  been  so  definitely 
established  by  decided  cases  as  to  be  imperative  on  us,  we  feel  ourselves 
at  liberty  to  discuss  the  propriety  of  the  question  on  its  merits. 

The  English  law  recognizes  that  defamatory  words  are  actionable 
even  without  proof  of  special  damage,  although  they  may  not  impute  a 
felony  nor  affect  professional  character,  provided  that  they  are  written  or 
printed  and  published,  although  the  same  words  are  not  actionable  if 
uttered  viva  voce.  This  distinction  has  been  defended  on  the  ground  that 
the  committal  of  the  words  to  writing  implies  more  deliberation,  and  that 
their  publication  in  writing  or  in  print  is  likely  to  be  more  extensive  than 
a  publication  by  oral  utterance.  Legitimate  exception  may  be  taken  to 
both  these  grounds. 

The  essence  of  the  cause  of  action  is  the  harm  suffered  by  the  person 
defamed,  and  the  question  as  to  whether  the  injury  was  caused  with  more 
or  less  deliberation  ought  not  to  deprive  the  injured  person  of  a  civil 
remedy  for  the  injury,  though  it  may  properly  be  considered  if  the  Court 
is  at  liberty  to  award  what  are  called  exemplary  damages.  The  difference 
between  the  extent  of  the  publication  of  defamatory  terms  according  as  to 
whether  they  are  committed  to  print  or  uttered  orally  is  in  reality 
accidental.  Defamatory  matter,  when  written,  is  frequently  addressed 
only  to  a  single  person  ;  when  printed,  its  publication  may  be  arrested 
immediately. 

The  publication  of  a  defamatory  imputation  in  a  newspaper 
circulated  extensively  in  a  place  where  the  person  defamed  is- 
[178]  unknown  may  cause  him  far  less  injury,  whether  pecuniary  or 
sentimental,  than  its  publication  orally,  in  the  neighbourhood  in  which 
he  resides,  to  his  acquaintances  or  to  persons  who  can  influence  hi& 
advancement  in  life. 

In  this  country  we  are  not  bound  to  adopt  the  rules  regulating 
compensation  for  injuries  which  are  recognized  by  the  English  Courts, 
though  it  has  been  the  practice  of  Judges  in  British  India  to  regard  the 
decisions  of  the  English  Courts  with  the  highest  respect  as  embodying  the- 
wisdom  and  experience  of  a  judiciary  whose  reputation  is  second  to  none 
for  independence  and  ability. 

But  the  distinction  drawn  by  the  English  law  between  written  or 
printed  and  oral  slander,  which  is  said  to  have  had  its  origin  in  the  circum- 
stance that  the  most  frequent  instances  of  oral  slander  were  at  one  time 
punishable  by  Ecclesiastical  Courts  (2  Salkeld,  694),  has  been  condemned 
>y  many  eminent  English  lawyers.  Mr.  Starkie  observes  that  the  distinc- 
ion  "  must  be  regarded  as  an  absolute  peremptory  rule  not  founded  in 

(1)  12  W.R.  369.  (2)  18  W.R.  531.  (3)  15  B.L.B.  161  (166). 

(4)  7  W.R.  299.  (5)  1  W.R.  19.  (6)  6  W.R.  161. 

(7)  8  W.R.  256.  (8)  16  W.R.  83  (84). 
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any  obvious  reason  or  principle."  In  Roberts  v.  Eoberts  (1),  Cockburn,  C.J., 
and  Crompton  and  Blackburn,  JJ.,  pronounced  the  law  of  England 
unsatisfactory  and  regretted  they  were  bound  by  it.  In  Lynch  v.  Knight  (2), 
the  Lord  Chancellor  Campbell  expressed  the  same  views,  and  Lord 
Brougham,  in  the  same  case,  declared  that  the  English  law  was  in  this 
respect  not  only  unsatisfactory  but  barbarous. 

The  Indian  Law  Commission,  of  which  Lord  Macaulay  was  a 
member,  in  its  report  on  the  proposed  Penal  Code,  demonstrated  that 
the  English  law  regarding  defamation  was  inconsistent  and  unreasonable. 
(Introductory  Eeport,  Note,  p.  7,  Macaulay's  Works,  p.  546). 

The  civil  law  does  not  recognize  the  distinction,  nor  does  the  law  of 
Scotland ;  and  the  recommendations  of  Lord  Macaulay's  commission 
were  approved  and  accepted  by  the  British  Indian  Legislature.  We 
therefore  feel  justified  in  giving  effect  to  our  conviction  that  the  rule  we 
are  considering  is  not  founded  on  natural  justice  and  should  not  be 
imported  into  the  law  of  British  India. 

It  appears  to  us  that  disregarding  the  distinction  between  the  [179] 
method  of  publication  adopted,  the  questions  which  demand  serious  con- 
sideration are  whether  or  not  actions  may  be  maintained  for  injury  to  the 
reputation  which  may  result;  only  in  mental  pain,  and  whether  damages 
may  be  awarded  which  are  in  their  nature  more  or  less  punitive. 

If  in  any  case  it  is  allowable  to  bring  such  actions,  it  appears  to  us 
they  should  be  permitted  where  a  mischievous  or  malicious  person  has 
without  foundation  set  in  circulation  defamatory  charges  against  his 
neighbour. 

It  is  often  impossible  to  bring  specific  proof  of  the  damage  which  a 
man  may  suffer  in  his  business  or  in  his  friendships  from  such  an  injury. 

The  injury  may  be  occasioned  before  he  has  any  opportunity  of 
rebutting  the  slander,  and  the  memory  of  the  slander  may  survive  its  con- 
tradiction, and  may,  at  any  time,  influence  his  neighbours  unconsciously 
to  his  disadvantage;  nor  is  the  suffering  trivial  which  such  a  wrong  may 
inflict  on  its  victim. 

It  was  observed  by  Best,  C.J.,  in  DeCrespigny  v.  Wellesley  (3)  that 
if  we  reflect  on  the  degree  of  suffering  occasioned  by  loss  of  character 
and  compare  it  with  that  occasioned  by  loss  of  property,  the  amount  of 
the  former  injury  far  exceeds  that  of  the  latter  ;"  and  by  Holt,  C.J.,  in 
Baker  v.  Pierce  (4),  "  For  my  part,  wherever  words  tend  to  take  away  a 
man's  reputation,  I  will  encourage  such  actions,  because  so  doing  will 
contribute  much  to  the  preservation  of  the  peace." 

And  in  Button  v.  Heyward  (5)  Fortescue,  J.,  observed  in  reference  to 
the  dictum  of  Holt  that  it  was  also  Hale  and  Twisden,  JJ.s'  rule,  and  he 
thought  it  a  very  good  one.  Wider  experience  has  persuaded  English 
Judges  that  frivolous  and  vindictive  litigation  is  countenanced  by  conced- 
ing too  great  liberty  for  the  institution  of  suits  for  defamation,  and  it 
has  been  the  object  of  the  English  law  so  far  as  possible  to  set  limits 
to  such  actions.  Some  of  the  restrictions  are  already  recognized  by  Indian 
law.  Words  of  mere  vulgar  abuse  are  not  punished  as  defamation. 
But  we  are  not  prepared  to  accept  the  limitation  of  the  English  law  which 
denies  a  civil  remedy  unless  pecuniary  damage  is  established  or  may  be 
predicted  as  almost  certainly  probable. 


(1)  33  L.J.Q.B.  248  =  2  B.  &  8.  384. 

(3)  5  Bing.  406.  (4)  6  Mod.  23. 


(2)  9  H.L.  593 
(5)  8  Mod.  24. 
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[180]  We  conceive  that  beyond  the  difficulty  of  estimating  mental 
pain,  there  is  no  greater  reason  for  refusing  a  man  compensation  for  a 
wrong  resulting  in  such  pain  than  for  refusing  compensation  for  a  wrong 
resulting  in  other  physical  suffering  or  in  pecuniary  loss,  and  that  the 
true  test  of  the  right  to  maintain  the  suit  should  be  whether  the  defa- 
matory expressions  were  used  at  a  time  and  under  such  circumstances  as 
to  induce  in  the  person  defamed  reasonable  apprehension  that  his  repu- 
tation bad  been  injured  and  to  inflict  on  him  the  pain  consequent  on  such 
a  belief. 

Mere  hasty  expressions  spoken  in  anger  or  vulgar  abuse  to  which  no 
hearer  would  attribute  any  set  purpose  to  injure  character  would  of  course 
not  be  actionable,  but  when  a  'person  either  maliciously  or  with  such 
carelessness  to  enquire  into  truth  as  is  sometimes  described  as  legal 
malice,  deliberately  defames  another,  we  conceive  that  he  ought  to  be 
held  responsible  for  damages  for  the  mental  suffering  bis  wrong-doing 
occasions.  Without  accepting  the  very  wide  rule  of  the  Scotch 
law  that  anything  is  actionable  which  produces  uneasiness  of  mind 
(Starkie,  p.  30),  we  consider  the  action  should  be  allowed  where  the 
defamation  is  such  as  would  cause  substantial  pain  and  annoyance  to  the 
person  defamed,  though  actual  proof  of  damage  estimable  in  money  may 
not  be  forthcoming. 

In  the  present  instance  the  appellant  had,  in  our  judgment,  establish- 
ed a  prima  facie  case,  which,  on  the  principles  we  have  held  applicable, 
would  entitle  her  to  relief.  The  Subordinate  Judge  finds  that  the  defa- 
matory statement  was  made,  and  he  also  finds  that  its  truth  is  not  proved; 
but  he  considers  the  respondent  had  some  grounds  for  suspicion  ;  that  he, 
in  fact,  believed  the  statement  to  be  true  ;  and  that,  standing  almost  in 
the  relation  of  a  parent  to  a  youth  who  was  to  be  married,  be  made  use 
of  the' defamatory  expressions  imputed  to  him  in  order  to  prevent  the 
marriage. 

If  the  expression  has  been  used  in  a  private  place  and  only  to  the 
youth  concerned,  or  to  any  of  his  relations  who  could  influence  him  to 
renounce  the  marriage,  the  respondent  might,  oossibly  have  successfully 
pleaded  privilege ;  but  the  evidence  accepted  by  the  Court  shows  he 
uttered  them  in  the  open  street  and  to  persons  who  had  no  concern  with 
the  marriage  :  the  occasion,  then,  was  not  privileged. 

We  have  already  observed  that  one  of  the  questions  which  [181] 
present  some  difficulty  in  actions  for  defamation  is  the  question, 
on  what  principle  damages  are  to  be  assessed  where  no  pecuniary  injury 
is  shown. 

We  are  unwilling  to  give  our  adhesion  to  the  principle  of  vindictive 
damages.  The  object  of  civil  litigation  should  be  the  remedying  of  civil 
injuries.  Eecourse  should  be  had  to  the  penal  law  if  public  interests 
require  the  punishment  of  an  offender  or  an  example  to  deter  others  from 
the  commission  of  the  offence. 

Nevertheless,  reason  suggests  that  a  distinction  should  be  drawn  be- 
tween cases  where  the  slanderer  acts  from  mere  carelessness,  or  in  an 
honest  but  mistaken  belief  as  to  bis  duty,  and  cases  where  the  slanderer 
is  insolent  without  any  Drovocation  or  is  influenced  by  a  desire  to  gratify 
his  enmity.  The  person  defamed  may  be  content  to  accept  a  sum  suffi- 
cient to  establish  his  innocence  of  the  charges  made  in  the  former  case  ;  in 
the  latter  he  is  entitled  to  full  compensation  for  the  pain  inflicted  on 
him. 


1884 
NOV.  17 

APPEL- 
LATE 
CIVIL. 

8  M   173. 
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1884  As  to  the  good  faith  of  the  respondent,  it  is  not  shown  that  he  made 

Nov.  17.     any  reasonable  inquiry  into  the  truth   of  khe  defamatory  statements   to 

.  which  he  gave  circulation.     On  the  contrary,  it    appears  that  he  made 

EL"     them  after  they  had  been   proved  untrue,  and  in  this   suit  he  has   again 

LATE       maintained  their  truth  and  has  given   evidence   to  establish  it.     Under 

ClVIL.      the    circumstances,    we  consider  the  appellant    entitled    to    reasonable 

-.""TL.      damages,  and  we  shall  reverse  the  decree  of  the  Appellate  Court    and 

'Sl     restore  that;  of  the  Munsif.     As  to  costs,  it  is  usual  in  such  cases  to  allow 

costs  on  a  scale  somewhat  in  excess  of  the  amount  of  damages   actually 

awarded,   because  it  is  impossible    for   a    plaintiff   to    value    his    claim 

precisely.     We  shall   affirm    the  order  of   the  Munsif  as    to  the    costs 

in  his  Court  and  award  the    appellant  her  costs    in  this  Court  and  in 

the  Appellate  Courb  on  the  sum  decreed. 


8  M    182. 
[182]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


VENKATRAYUDU  (Third  Defendant),  Appellant  v.  PAPI 
EEDDI  (Plaintiff),  Respondent.*      [25th  July  and  20th  November,  1884.] 

Registration — Unregistered  conveyance — Covenant  to  pay  money  contingent  on  ejectment 
— Suit  for  money  dismissed. 

By  an  unregistered  document  A  stipulated  that  B  should  enjoy  certain  land 
for  a  term  of  years  in  order  that  a  debt  and  interest  might  be  liquidated  by 
receipt  of  profits,  estimated  at  a  fixed  sum,  and  it  was  provided  that,  if  B's 
possession  was  disturbed  in  the  meantime,  A.  should  pay  the  balance  of  the 
principal  then  due  and  interest  from  the  date  of  the  loan.  B,  having  been 
ejected,  sued  A  upon  the  covenant  to  pay. 

Held,  that,  as  the  covenant  to  pay  depended  on  the  principal  contract,  which 
could  not  be  proved  for  want  of  registration,  B  could  not  recover. 

[R  ,  13  M.  308  ;  U.B.R.  (1904),  4th  Qr  ,  Registration,  1.] 

THIS  was  an  appeal  from  the  decree  of  J.  Wallace,  District  Judge  of 
Cuddapah,  dated  9th  July  1883,  reversing  the  decree  of  V.  Subramanya 
Sastri,  District  Munsif  of  Proddatur,  in  Suit  81  of  1882. 

The  plaintiff,  Velugoti  Pani  Eeddi,  sued  to  recover  Es.  682  from  the 
defendants,  Karnam  Venkata  Subbaya  and  three  others.  The  plaintiff 
alleged  that  defendant  No.  1  executed  a  usufructuary  mortgage  bond  in 
his  favour  on  the  8th  July  1873  for  Es.  528.  By  this  bond  it  was  pro- 
vided that  plaintiff  should  enjoy  certain  land  for  a  term  and  credit  Es.  24 
per  annum  towards  the  debt  until  it  was  liquidated,  and  that,  if  plaintiff's 
possession  should  be  disturbed,  the  balance  then  due  should  be  paid  with 
interest  at  the  usual  rate  from  the  date  of  the  bond. 

The  plaintiff  having  been  ejected  claimed  Es.  336  principal  and 
Es.  346  interest.  Defendants  1,  2  and  4  were  ex  parte.  Defendant  No.  3 
pleaded  that  defendant  No.  1  was  divided  from  him  in  interest  and  was 
not  the  owner  of  the  land  mortgaged,  and  that  the  bond  could  not  be 
received  in  evidence  as  it  was  not  registered. 

*  Second  Appeal  567  of  1883. 
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[183]  The  judgment  of  the  District  Munsif  was  as  follows  : —  1884 

"  In  Stri  Seshatnri  Ayyangar  v.  Sankara  Ayen  (1)  and  Guduri  Nov^20t 
Jagannadhan  v.  Bapaka  Ramanna(%)  the  Court  held  that  a  document  requir-  APPEL- 
ed  by  s.  17  Of  the  Legislative  Act  to  be  registered,  but  not  so  registered, 
could  be  received  in  evidence  for  the  purpose  of  proving  the  money  claim. 
But  in  Mattongeney  Dossee  v.  Ramnarain  Sadkhan(3)  the  Calcutta  High  CIVIL. 
•Court  held  that  even  for  the  purpose  of  proving  the  money  claim  such  a  8  jj~7oo 
document  could  not  be  received  in  evidence.  There  is  thus  a  conflict  of 
decisions  between  the  learned  Judges  of  the  two  Courts,  but  I  think  a 
distinction  may  be  drawn  in  the  nature  of  the  documents  sued  on.  In  the 
two  Madras  cases  the  bonds  were  mere  hypothecation  bonds,  under 
which  the  obligors  bound  themselves  to  pay  the  money  borrowed 
with  interest  and  charged  the  immoveablc  property  as  collateral 
security,  so  that,  independent  of  any  transaction  affecting  immove- 
able  property,  there  was  an  obligation  to  pay  the  money  ;  and  to  prove 
that  obligation  it  was  held  that  the  bond  could  be  received  in  evidence. 
In  the  Calcutta  case  the  bond  provided  that  in  default  of  the  payment  of 
the  money  secured  by  it  within  a  specified  time  the  property  mortgaged 
should  be  sold  in  satisfaction  of  it.  The  learned  Chief  Justice  of  the 
Calcutta  High  Court  doubted  whether  the  obligee  had  a  personal  remedy 
against  the  obligor  for  the  money,  but  apart  from  this  his  Lordship  held 
that  the  document  was  not  divisible  and  disclosed  one  transaction  only, 
and  that  the  transaction  which  the  plaintiff  must  necessarily  prove  for  the 
purpose  of  making  out  his  case. 

"  Notwithstanding  the  distinction  in  the  nature  of  the  bonds,  it  does 
seem  to  me  that  there  is  a  conflict  of  opinion  between  their  Lordships  of 
the  Madras  High  Court  and  those  of  the  Calcutta  High  Court,  as  the  latter 
expressed  their  concurrence  in  the  opinion  of  the  Lower  Court  that  the 
borrowing  and  lending  was  in  itself  a  transaction  affecting  the  property 
comprised  in  the  document,  and  that,  therefore,  the  document  not  being 
registered  could  not  be  received  as  evidence  of  the  transaction,  i.e.,  the 
borrowing  and  lending.  If,  therefore,  the  document  in  this  case  were  similar 
to  those  in  those  cases,  the  question  might  arise  as  to  which  decision  is 
to  be  followed  ;  but  it  seems  to  me  to  be  quite  of  a  different  nature.  Under 
this  document  plaintiff  was  to  enjoy  the  [184]  lands  comprised  in  it  until 
the  amount  secured  by  it  was  discharged  at  24  rupees  a  year,  and  it  goes 
on  to  make  a  contingent  provision  that,  if  plaintiff  should  at  any  time  be 
deprived  of  possession  of  the  lands,  he  should  be  entitled  to  recover  the 
balance  with  interest.  The  document  is,  therefore,  in  my  opinion,  indivi- 
sible, as  observed  by  the  learned  Chief  Justice  of  the  Calcutta  High  Court. 
There  is  no  primary  obligation  under  it  for  payment  of  money,  while,  on 
the  other  hand,  it  is  made  contingent  on  the  plaintiff  being  dispossessed  of 
the  lands.  If  this  contingent  provision  is  set  aside,  the  obligation  to  pay 
the  money  does  not  arise,  and  this  provision  is,  in  my  opinion,  a  transac- 
tion affecting  the  immoveable  property  comprised  in  the  document  within 
tho  meaning  of  s.  49  of  the  Registration  Act,  and  the  document  cannot 
be  received  in  evidence  to  prove  it.  It  was  argued  for  the  plaintiff  that, 
as  he  does  not  claim  the  immoveable  property  comprised  in  the  docu- 
ment, the  reception  of  it  in  evidence  does  not  in  any  way  affect  such 
property.  But  the  section  of  the  Act  not  only  lays  down  that  the  document 
shall  not  affect  the  immoveable  property,  but  that  it  shall  not  be  received 

(1)  7  M.H.C.E.  296.  (2)  7  M.H.C.R.  348.  (3)  4  C.  83. 
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1884       as  evidence  of  any  transaction  affecting  such  property.     Now,  disposses- 

Nov.  20.     sion  of  lands  usufructually  mortgaged  to  the  plaintiff  is,  in  my  opinion,   a 

~  transaction  affecting  such   property,   and  unless  that  provision  is  proved, 

APPEL-     plaintiff  cannot  succeed.     In  this  case  it  is  not  sufficient  to  prove  the  bare 

LATE       transaction  of  lending  and  borrowing.     Plaintiff  cannot  succeed  without 

CIVIL,      proving  the  transaction  of    usufructuary   mortgage,  and  the    contingent 

provision  in  case  of  dispossession,  and,  to  prove  that,  the  document  cannot 

8  M.  182.    be  r9cejV6Ci  ju   evidence.     I  must,  therefore,  hold    that  the  document    A 

catioot  be  received  in  evidence  for  the  puroose  of  this  suit." 

On  appeal,  the  District  Judge  decreed  for  plaintiff  on  the  ground  that 
the  bond  A  might  be  regarded  as  a  mere  memorandum  of  money  due  and  of 
the  mode  in  which  it  became  due. 
Defendant  No.  3  appealed. 
Sankaran  Nayar,  for  appellant. 
Mr.  Shviv  and  Mr.  Norton,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  HuiCHINS,  J.)  delivered  the 
following 

JUDGMENT. 

The  transaction  mentioned  in  the  plaint  was  not  a  mortgage  in  the 
strict  sense  of  that  word,  but  a  sale  for  a  tarm  of  years  for  132  pagodas. 
A  condition  was  incorporated  in  the  deed  [185]  for  the  protection  of  the 
term,  viz.,  that  if  the  grantor  failed  to  observe  the  stipulations  of  the  deed, 
he  would  pay  the  principal  after  deducting  the  profits  received  and  interest 
from  the  date  of  the  bond. 

The  bond  was  not  registered.  Default  has  been  made  in  the  provi- 
sions of  the  deed  and  the  property  has  been  resumed  by  the  brothers  of 
the  grantor. 

Suit  is  now  brought  to  enforce  the  covenant,  and  the  question  is 
raised  whether,  inasmuch  as  the  bond  was  ineffectual  to  create  title,  a  suit 
can  be  maintained  upon  the  covenant. 

It  appears  to  us  that  the  covenant  was  a  contract  depending  upon  the 
principal  contract,  and  r.hat  if  the  first  contract  was,  as  it  must  be  held  to 
be,  invalid,  the  second  fails. 

The  decree  of  the  Judge  is  reversed  and  that  of  the  Munsif  restored, 
but,  under  the  circumstances,  without  costs. 


8  H,  185  =  9  Ind.  Jur.  23. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  aiid  Mr.  Justice  Brandt. 


MALLIKAR.JUNUDU  (Plaintiff),  Appellant  v.  MALLIKARJITNUDU 

AND  OTHERS  (Defendants),  Respondents* 
[24th  September  and  22nd  October,  1884]. 

Mortgage  of  1832  by  way  of  conditional  sale— Regulation  XZ~K.IV  of  IQQI—Muham- 
madan  mortgagor. 

In  183'2  a  Muhammadan  mortgaged  certain  land  with  possession  on   condition 
that  if  the  money  lent  was  not  repaid  within  eight  years,  the  land  should  be 
enjoyed  by  the  mortgagee  after  that  period  as  if  conveyed  by  sale. 
In  1883  a  suit  was  brought  to  redeem. 

*  Second  Appeal  463  of  1884. 
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Held,  that  the  title  of  the  mortgagee  became  absolute  'by  virtue  of  the  terms         1884 
of  the  contract  on  default  of  payment  within  the  time  Specified.  ~         ,„ 

The   obligation  cast  by  Regulation  XXXIV  of    1802   upon  a   mortgagee   to  

account  for  profits  does  not  prevent  a  mortgage  by  way  of  conditional  sale  from  APPEL- 

becoming.  after  the  period  for  redemption  has  elapsed,  an  absolute  sale  where  no  -r  Airip 

account  has  been  rendered  by  the  mortgagee.  0 

UIVIL. 

The  rule  laid  down  in  Pattabhiramier' s  case  (13   M.I. A  ,  560)  applies  to   a  

mortgage  executed  by  a  Muhammad  an.  g  ]f .  185  = 

[D.,  50  P.R.  1906.]  9  Ind.  Jar. 

Oft 

[186]  THIS  was  an  appeal  from  the  decree  of  J.  Kelsall,  District  Judge 
of  Godavari,  confirming  a  decree  of  T.  E.  Mulhari  Bau,  District  Munsif  of 
Ellore,  in  Suit  9  of  1883. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  thip 
report  from  the  judgment  of  KERNAN,  J. 

Bhashyam  Ayyangar,  for  appellant. 

The  Advocate- General  (Hon.  P.  0.  Sullivan),  for  respondent. 

KERNAN,  J.— The  Original  Suit  9  of  1883  stated  that  Sherif  AH  Sahib 
and  others  received  a  loan  of  Bs.  ]  ,500  from  the  father  of  defendants  Nos. 
1  and  2  and  gave  a  usufructuary  mortgage  of  lands  set  out  in  the  plaint, 
and  that  the  sons  of  *ihe  mortgagor  transferred  their  interest  in  the  lands  to 
the  plaintiff  in  order  that  he  might  redeem  the  mortgage  on  payment  of 
Es.  1.500. 

The  mortgage  relied  on  was  proved  (Exhibit  A);  it  is  dated  the  5th  of 
January  1832,  and  after  acknowledging  receipt  of  Es.  1,500,  it  proceeded 
thus :  "we  have  mortgaged  and  put  in  your  possession  all  the  lands  within 
the  boundaries  (there  stated),  and  delivered  over  the  deeds  specified  to  you." 
"Therefore,  whenever  the  said  money  is  paid  in  one  instalment,  before  the 
expiry  of  eight  years,  payment  should  be  credited  on  this  bond."  "  On 
account  of  the  interest  of  the  mortgage  you  should  cultivate  (the  land)  and 
enjoy  the  profits  thereof."  "  If  the  money  be  not  paid  within  the  period 
fixed  for  payment,  you  should  enjoy  the  said  lands  immediately  after  the 
expiry  of  that  period  as  (if  conveyed  by)  an  absolute  sale  for  the  current 
price. 

The  eight  years  for  redemption  mentioned  in  Exhibit  A  expired  on  6th 
of  January  1840 ;  default  was  made  in  payment  within  the  eight  years  ; 
the  grantee  or  mortgagee  and  his  descendants  have  been  in  possession  of 
the  lands  since  the  5th  of  January  1832.  The  lands  are  stated  by  defen- 
dants Nos.  1,  2,  3,  and  4  to  have  fallen  to  the  share  of  the  defendant 
No.  2  on  a  partition  between  the  members  of  his  family.  Defendant  No.  2 
is  the  principal  defendant.  Defendants  5  and  6  are  ex  parte,  but  appear  to 
have  no  interest  in  the  lands. 

The  only  issue  necessary  to  refer  to  is  the  first,  viz.,  whether,  on 
occurrence  of  the  default,  the  stipulation  for  sale  has  or  has  not  executed 
itself. 

The  Munsif  in  the  first  instance,  and  the  District  Judge  on  appeal, 
held  that  the  conditional  sale  became  absolute  and  dismissed  [187]  the 
suit  with  costs,  following  the  decision  of  the  Privy  Council  in  Pattabhi- 
ramier v.  Vencatarow  Naicken  (l),  approved  of  by  the  Privy  Council  in 
Thumbusawmy  Moodelly  v.  Hossain  Rowthen  (2)  followed  by  Bapirazu  v. 
Kamarazu  (3). 

The  second  ground  of  appeal  is  "that  the  mortgage  in  question  was 
executed  in  1832,  at  which  time  only  the  equivalent  to  12  per  cent.,  interest 

(I)  13  M.I.A.  560.  (3)  1  M.  1-2  LA.  241.  (3)  3  M.  26. 
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1884       could  be  allowed  out  of  the  produce  of  the   land  and  no  further  interest 
OCT.  22.     couid  be  allowed." 

.  The  third  ground  is  *'  that  the  instrument  "  of  1832  could  not  have 

'executed  itself  '  as  a  conveyance  in  1840,  as  an  account  should  have  to 
LATE  be  taken  as  to  whether  any  amount  was  due  to  the  mortgagee  at  that 
CIVIL,  time." 

8  M.  185=  At  the  hearing  of  this  second  appeal,  it  was  not  contended  that  the 

9  Ind  Jur    grantor  covenanted  to  pay  the  amount  of  Ks.  1,500  or  that  the  terms 

of  the  instrument  of  1832  showed  that  the  parties  contemplated  that  any 
account  of  profits  or  produce  of  the  land  should  be  taken  before  the  sale 
became  absolute.  Therefore  the  principle  of  the  decision  in  Pattabhiramier'  s 
case  and  Thumbusawmy'  s  case,  followed  in  Bapirazu  v.  Kamarazu  applies 
this  case. 

But  for  the  appellant  it  was  argued  that  in  applying  that  principle 
there  should  have  been  a  decree  for  the  plaintiff  upon  the  ground  that 
the  effect  of  Regulation  XXXIV  of  1802  was  in  point  of  law  to  annex  to, 
or  import  into,  the  usufructuary  mortgage  of  1832  an  obligation  on  the 
mortgagee  to  account  for  profits,  and  that  interest  in  the  shape  of  profits 
beyond  12  per  cent.,  per  annum  on  the  amount  borrowed  should  in  such 
to  account  be  credited  to  principal. 

It  was  further  contended  for  the  appellant  that  the  parties  to  the  mort- 
gage of  1832  must  be  treated  as  having  contracted  subject  to  the  provisions 
of  the  Regulation  of  1802  (repealed  in  1855),  and  as  the  object  of  that 
Regulation  was  for  the  public  purpose  of  preventing  usury,  it  was  not 
competent  for  the  mortgagor  to  waive  the  benefit  of  the  account  given 
by  that  Regulation  or  to  agree  that  the  sale  should  be  absolute  before  such 
account  was  taken.  On  these  grounds  it  was  contended  that,  as  the  mortgagor 
was  in  point  of  law  bound  to  render  an  account  before  the  contract  could 
[188]  execute  itself,  the  case  comes  within  the  decision  in  Thumbusawmy'  s 
case.  In  that  case,  bower,  the  Privy  Council  held  that,  by  the  terms  of 
the  contract,  the  parties  expressly  provided  that  an  account  should  be 
taken  at  the  end  of  the  period  of  enjoyment  by  the  mortgagor,  and  did  not 
contemplate,  as  in  Pattabhiramier'  s  case,  that  the  sale  should  become 
absolute  on  the  non-payment  of  the  mortgage  money  within  the  period 
agreed  on. 

The  case  of  Bapirazu  v.  Kamarazu  was  that  of  a  mortgage  of  1846 
with  possession,  and  with  a  provision  that  if  the  mortgage  money  was  not 
paid  within  the  time  limited,  the  sale  should  be  absolute  :  the  time  expired 
in  1848. 

Mr.  Justice  Innes,  in  giving  judgment  (in  which  the  Chief  Justice 
concurred),  after  going  through  Pattabhiramier'  s  and  the  other  cases,  says  : 
"The  question  therefore  in  contracts  made  before  1858  is  narrowed  to 
what  was  the  intention  of  the  parties  as  gathered  from  the  instrument 

.itself."  See  also  Ramasami  Sastrigal  v.  Samiappana  Nayakan  (1).  In 
Bapirazu  v.  Kamarazu  no  doubt  the  question  now  raised  by  the  Vakil  for 
the  appellant  was  not  in  terms  put  forward  or  decided.  In  Thumbusaw- 
my's  case  Mr.  Mayne  suggested  this  very  question.  But  the  Privy 

-Council  did  not  give  any  weight  to  it,  and  held  that  in  the  contract  in 
Thumbuswamy'  s  co.se  there  was  an  express  provision  for  accounting  ;  that 
in  this  respect,  the  latter  case  was  not  governed  by  the  decision  in  Pattabhi- 
scase.' 


(1)  4  M.  179, 
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However,    the   Privy    Council   in    Pattabhiramier' s   case  considered        1884 
the   effect  of    the   Regulation    of    1802   with    reference   to   the    contract     OCT-  22- 
in    that   case,    which    is    in    substance    the    same   as   the    contract    in 
this    case.     In  the   judgment  it   is    stated,    "  The  transaction  was    one     APPEL- 
of   usufructuary    mortgage  :  this  usufruct   to   be  taken  in  lieu  of  interest;       LATE 
and  the  first  question    is,  was  there  any   rule  of  law  to  prevent  the   Court      GlVIL. 
from    giving  effect   to   such    a  contract     according   to    the  intent    and 
meaning  of  the  parties  plainly  expressed  by  its  language  ?"  Referring  to  the  8  "•  i85= 
Regulation  of  1802  as  having  been  introduced    into  Madras  from  Regula-   9lnd.  Jar- 
tion    XV  of  Bengal,  1793,  the  Court  say  :.  "  Both  these  Regulations  were         2*« 
passed    with  the  object   of  fixing  the  rate  of  interest    and  preventing  the 
taking  of  interest  in  excess  of  it.     The  clauses  (8  and  9,  Madras  ;  9  and  10 
Bengal)    in  question  affected     only  that  part  of    the  contract  now   , under 
[189]    consideration,   which  related  to  the  usufruct  of  the  property.     As 
to  that,  they  have  made  it  necessary, contrary  to.the  intention  of  the  parties, 
to  take,  upon  a  redemption  an  account  of  the  rents  and   profits  as  between 
mortgagor  and  mortgagee  in  possession,  compelling  the  latter  to  set  what  he 
might  have  received  in  excess  of  legal  interest   against  principal ;  but  they 
have  neither  extended  the  time  for  redemption,  nor  imposed  on  the  mortgagee 
the   obligation  of  taking  any  judicial  or  other  proceeding  in  order  to  make 
his  title  absolute."     The  Court  refers  to  a    case  in  Bengal,  where  the 
contract,    similar  to  that   in  Pattabhiramier' s  case,  was   made,  subject  to 
the  Regulations  of  1793  and  1798,  similar  to  the  clauses  8  and  9  of  Madras 
Regulation,  1802.     There  the  mortgagor  sought  to  redeem  after  the  period 
of  redemption  nad    expired,  but  the    suit     was  dismissed    on    the  ground 
that  the  sale    had    become  absolute   and    was   nob  therefore   affected    by 
the    provisions   of  the  Regulations  of  1793  and  1798.     The   agreement  of 
the  parties  to  the  contract,  as  specified  in  the   contract  itself,  is  the    test 
whether  the  instrument  of  contract  is  to  be  treated  as  a  continuing  mort- 
gage liable  to  be  redeemed  or  an  absolute  sale. 

The  argument  for  the  appellant  that  the  mortgagor  had,  up  to  the 
day  of  the  expiry  of  the  period  for  redemption,  to  pay  or  tender  the 
amount  due  and  file  a  suit  to  require  an  account,  does  not  meet  the  case. 
No  doubt  within  the  period  of  redemption  the  mortgagor  had  that  right, 
and  if  he  exercised  it  within  the  limited  period,  he  would  have  had  the 
benefit  of  the  Regulations,  and  limited  the  mortgagee  to  12  per  cent,  per 
annum  interest.  But,  as  decided  by  the  Privy  Council,  the  Regulation  did 
not  extend  the  time  for  redemption  nor  impose  on  the  mortgagee  any 
obligation  to  take  any  proceedings  to  foreclose  or  any  other  proceeding  to 
make  his  title  absolute.  It  is  clear  that  the  obligation  to  account  imposed 
by  the  Regulation  was  nob  considered  by  the  Privy  Council  to  affect  the 
absolute  right  of  the  mortgagee  when  the  mortgagor  failed  to  redeem  with- 
in the  limited  period.  There  was  no  accountability  on  the  mortgagee 
after  the  limited  period  of  redemption  expired.  Therefore  the  arguments 
founded  on  the  existence  of  the  mortgagee's  obligation  to  account  fails.  The 
contention  that  it  was  not  open  to  the  parties  to  waive  the  benefit  of  bhe 
Regulation  is  answered  by  the  decision  that  the  Regulation  did  not  make 
the  contract  for  absolute  sale,  without  account,  illegal.  The  Regulation 
[190]  enabled  the  mortgagor,  cpntrary  to  his  contract,  to  have  account  of 
profits  taken  and  to  limit  tho  mortgagee  to  12  per  cent,  in  the  case  of 
ordinary  mortgage  contracts,  and  also  in  the  case  of  mortgages  by  condi- 
tional sale  where  payment  was  made  ;within  the  period  limited  ;  but  did 
not  provide  that  account  should  be  taken  after  a  mortgage  by  conditional 
sale  became,  under  the  contract,  absolute  by  the  failure  of  the  mortgagor 
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1884       to  redeem  within  the  limited  period.     The  Eegulation  provided  for  cases 
OCT.  22.     where  the  relation  of  mortgagor  and  mortgagee   was  continuing  either  in 

fact  or  law  and    not  for    cases  where    that    relation    legally   ceased.     la 

APPEL-     Bengal  the  Eegulation  XVII  of  1806  was  introduced  to  meet  such  cases, 

HATE       but  there  was   no  such  Eegulation   passed  for   Madras.     The  appellant's 

CIVIL.      Vakil  alleged  that  the  profits  of  the  land  were  300  rupees  per  annum,  but 

there  was  no  proof  given  of  the  fact.     If  such  were  the  fact,  no  doubt  the 

8M.  185=    interest  received  would  have  exceeded  12  per  cent,  per  annum.     But  that 

9  Ind.  Jur.   fact  would  be  immaterial  after  the  plaintiff  allowed    the  limited   period  to 

elapse  without  redeeming,  unless  he  alleged  in  his  plaint   that  the   real 

object  of  the  contract  was  to   evade  the  usury  laws.     There  is  no   such 

allegation  in  the  plaint,  and  the  mortgagee  and  defendant  No.  2  claiming 

under  him  have  been  in  possession  for  upwards  of  forty  years  under  the 

contract  of  1832,  which  "  executed  itself"  in  1840. 

It  was  objected  that  the  decisions  do  not  apply  as  the  mortgagors  are 
Muhammadans.  But  in  Pattabhiramier' s  case  the  Court  states  that  such 
contracts  are  recognized  and  enforced  between  Muhammadans,  and  the  case 
of  Surreefoon-nissa  v.  Shaik  Enayet  Hossein(l)  and  other  cases  referred 
to  by  the  Privy  Council  were  between  Muhammadans.  I  am  of  opinion  — 

(1)  That  the  Eegulation  XXXIV  of  1802  applied  to  Muhammadans. 

(2)  That    the  question  whether    interest  exceeding   12   per  cent.,. 

could  be  allowed  out  of  the  produce  of  the  land  does  not 
arise  as  it  was  competent  to  the  mortgagor  and  mortgagee  to 
enter  into  the  contract  of  1832,  whereby  the  transaction  became 
an  absolute  sale  on  the  admitted  failure  of  the  mortgagor  to 
redeem  at  the  expiration  of  the  limited  time. 

[191]  (3)  The  mortgage  not  having  been  redeemed  within  the  limited 
time,  the  contract  of  1832  executed  itself,  and  the  mortgagee 
was  not  after  that  time  bound  to  render  any  account  to  the 
mortgagor,  nor  could  the  mortgagor  after  that  enforce  such 
account  or  redemption. 
This  appeal  is  dismissed  with  costs. 

BRANDT,  J. — I  concur  in  thinking  that  the  appeal  fails.  It  was 
argued  that  the  mortgage  by  way  of  conditional  sale  is  still  redeemable 
by  reason  of  the  liability  of  the  mortgagee  to  account ;  that  no  such 
mortgage  by  way  of  conditional  sal  3  can  beaome  absolute  so  long  as  there 
is  accountability  between  the  mortgagor  and  mortgagee.  Admitting  the 
last  proposition  for  the  sake  of  argument,  it  appears  to  me  that  the  case 
for  the  appellant  is  disposed  of  by  the  fact  that  the  liability  to  account 
continued  only  so  long  as  the  relationship  of  mortgagor  and  mortgagee 
subsisted,  and  that  that  relationship  ceased  when  the  period  limited  by 
the  contract  between  the  parties  expired  ;  the  contract  then  executed  itself 
and  the  sale  became  absolute,  "  without  any  further  act  of  the  parties 
or  accountability  between  them." 

It  was,  in  my  opinion,  the  clear  intention  of  the  parties  in  this  case 
that,  on  default  made  as  contemplated,  the  land  should  become  the  abso- 
lute property  of  the  creditor,  and  that,  on  that  event  happening,  as  it  did, 
all  privity  between  the  parties  ceased. 

Even  if  the  appellant  is  not  directly  concluded  by  the  decisions  of 
the  Privy  Council  quoted  at  length  by  my  learned  colleague,  there  is  cer- 
tainly, as  it  appears  to  me,  nothing  in  those  decisions  to  support  the  con- 
tention of  the  Vakil  for  the  appellant,  and  no  authority,  and  no  principle* 

(1)  5  W.B.  88. 
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of  law  on  which  it  can  be  held  that  the  appellant  is,  in  the  year  1883,  in 
a  position  to  call  for  an  account  in  respect  of,  and  to  redeem,  a  mortgage 
by  way  of  conditional  sale  which  became  absolute  in  1840,  by  reason  of 
the  existence,  at  the  time  when  the  contract  was  entered  into,  of  a  Regula- 
tion  passed  to  prevent  the  taking  of  interest  in  excess  of  a  rate  then  fixed  by 
law,  under  which  Regulation,  had  the  mortgagee  offered  to  redeem  within 
the  time  limited  under  the  terms  of  his  contract,  the  mortgagee  would 
have  had  to  account  for  all  profits  received  in  excess  of  profits  equivalent 
to  the  rate  of  interest  then  allowed  by  law. 

[192]  I  also  entirely  concur  in  thinking  that  there  is  nothing  in  the 
argument  that  the  decisions  quoted  are  not  applicable  by  reason  of  the 
parties  to  the  agreement  of  1832  having  been  Muhammadans. 


8  M.  192. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 
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SESHADRI  (First  Defendant),  Appellant  v.  KRISHNAN  AND 

OTHERS  (Plaintiffs),  Respondents.*      [4th  September  and 

17th  November,  1884]. 

'Civil  Procedure  Code,  Sections  544,  622 — Appeal  against  appellate  decree  by  party  to  suit 
who  did  not  appeal  against  original  decree. 

S  having  mortgaged  land  to  K  as  security  for  a  debt,  sold  it  to  V,  who 
undertook  to  pay  the  debt.  K,  alleging  that  C  had  undertaken  either  to  make  V 
pay  the  debt  or  to  execute  a  mortgage  of  his  own  land  to  secure  its  repayment, 
and  that  V  had  dispossessed  him,  sued  S,  V  and  C  to  recover  the  debt  by  sale  of 
the  land  mortgaged,  mesne  profits  from  V,  and  costs  from  S,  V  and  C. 

The  District  Munsif  decreed  payment  against  8  ;  mesne  profits,  and  in  default 
of  payment  by  8,  a  sale  of  the  land  againsr.  V  ;  and  costs  against  H,  V  and  C. 

V  and  C  appealed  against  this  decree. 

The  Subordinate  Judge  found  that  the  debt  had  been  paid  and  held  that,  even 
if  the  debt  had  not  been  paid,  K  had  no  cause  of  action  against  V  or  S,  but,  if  at 
all,  against  C,  and  dismissed  the  suit  as  against  V.  The  Subordinate  Judge  also 
held  that  he  had  no  jurisdiction  to  interfere  with  the  decree  against  S,  and  saw 
uo  reason  to  interfere  with  the  decree  against  C. 

S  appealed  against  this  decree. 

Held,  that  even  if  S  was  not  entitled  to  appeal  in  order  to  have  the  decree 
against  him  set  aside,  the  error  of  the  Subordinate  Judge  could  be  corrected 
under  Section  622  rf  the  Code  of  Civil  Procedure  by  a  direction  to  exercise  the 
discretionary  power  given  by  Section  544  of  the  said  Code. 

'•£ Appr..  30  M.  470  =  17  M.L.J.  119  =  2  M.L.T.  104;  R.,  11  M.  220(229)  (P.B  )  ;   D.,  17 
M.  265.] 

THIS  was  an  appeal  from  the  decree  of  P.  Tirumal  Rau,  Acting 
Subordinate  Judge  of  Tinnevelly,  dated  21st  August  1883,  modifying  the 
decree  of  T.  Adinarayana  Chetty,  District  Munsif  of  Ambasamudram,  in 
suit  138  of  1881. 

The  facts  and  arguments  appear  from  the  judgment  of  tbe  Court 
•(TURNER,  C.  J.,  and  MUTTUSAMI  AYYAR,  J.). 

Bhashyam  Ayyangar,  for  appellant. 

Mr.  Wedderburn,  for  respondents. 

•  Second  Appeal  1047  ol  1883. 
133 


8  Mad  193  INDIAN  DECISIONS,  NEW  SERIES  [YoU 

1881  JUDGMENT. 

[193]   Seahadri  Ayyangar  mortgaged  '77  of   an  acre  of  land  to  the 
APPEL-     fo^h61'  °f  fc^e  plaintiffs,  Krishna  Chetti  and  his  two  brothers  (minors),  and 
borrowed    from  him   Es.  750  on   the  4th  of   April   1877.     On  the  llth; 
August  1877,  he  sold  the  land  to  Vyravan  Pandaram,  defendant  No.  2,  sub- 
ClVIL.      ject  jo  fcne  mortgage,  which  defendant  No.  2  undertook  to  discharge. 
8  M.  192.  The   plaintiffs    alleged    that   Chinna     Eamanujayyangar,     defendant 

No.  3,  who  was  indebted  to  them  in  a  sum  of  Es.  350,  undertook  either  to 
cause  defendant  No.  2  to  pay  the  mortgage  amount  or  himself  to  execute  a 
deed  mortgaging  his  own  lands  for  Es.  1,100,  to  be  made  up  of  the  mort- 
gage debt  contracted  by  defendant  No.  1,  and  of  his  own  mortgage  debt. 

The  defendant  No.  2  pleaded  that  the  mortgage  debt  in  suit  had  been 
discharged  by  payment. 

The  defendant  No.  3  denied  the  alleged  agreement  on  his  part,  and 
asserted  that  his  own  mortgage  debt  had  also  been  discharged. 

Defendant  No.  1,  while  admitting  the  mortgage,  contended  that  he  had 
been  unnecessarily  made  a  party  to  the  suit. 

The  Court  of  First  Instance  accepted  the  evidence  adduced  by  the 
plaintiffs  to  prove  that  the  defendant  No.  3  had  undertaken  to  execute  a 
mortgage  deed  for  the  combined  amounts  of  the  mortgage  debt  due  by  him, 
and  the  mortgage  debt  due  by  defendant  No.  1,  and  found  that  the  allega- 
tion as  to  discharge  of  the  mortgage  debt  contracted  by  defendant  No.  1 
was  disproved  ;  it  therefore  passed  a  decree  for  the  recovery  of  the  amount 
from  defendant  No.  1,  and,  in  default,  from  the  mortgaged  property,  and 
charged  all  the  defendants  with  the  costs  of  the  suit. 

The  defendants  Nos.  2  and  3  appealed  from  the  decree. 

The  defendant  No.  1  did  not  appeal. 

The  Subordinate  Judge  found  that  the  mortgage  debt  was  discharged 
by  payment,  and,  on  this  ground,  he  reversed  the  decree  against  defendant 
No.  2. 

It  is  apparent  that  this  ground  was  a  ground  common  to  all  the 
defendants,  and  that  it  was  incongruous  that  the  claim  should  be  dismissed 
against  defendant  No.  2  on  the  ground  that  the  mortgage  was  satisfied,  and 
the  decree  of  the  Munsif  left  subsisting  against  defendant  No.  1  on  the 
ground  that  the  mortgage  had  not  been  discharged.  It  was  to  prevent  such 
incongruities  that  the  [194]  Procedure  Code  conferred  upon  an  Appellate 
Court,  when  an  appeal  is  presented  against  the  whole  decree,  a  power  to 
interfere  as  well  on  behalf  of  parties  who  bad  not  appealed  as  on  behalf 
of  parties  who  had  appealed. 

The  Subordinate  Judge  appears  to  have  misapprehended  the  power  he 
possessed,  for  he  intimates  in  his  judgment  that  be  had  no  jurisdiction  to 
interfere  with  the  judgment  of  the  Munsif  so  far  as  it  related  to  defendant 
No.  1. 

Another  incongruity  appears  in  the  face  of  the  judgment  of  the 
Subordinate  Judge  in  that  be  expressed  himself  unable  to  see  any  reason  to 
interfere  with  the  Munsif's  order  directing  defendant  No.  3  to  bear  his- 
costs.  It  is  obvious  that  if  the  judgment  of  the  Subordinate  Judge  is 
correct  as  to  the  discharge  of  the  first  mortgage,  there  were  no  grounds  why 
a  suit  should  have  been  brought  against  defendant  No.  3,  and  he  should 
therefore,  in  accordance  with  the  ordinary  practice,  have  recovered  his  costs 
from  the  plaintiffs. 

The  defendant  No.  1  has  presented  a  second  appeal  to  this  Court,  and 
it  is  objected  that  inasmuch  as  he  did  not  appeal  from  the  decree  of  the 
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Munsif  to  the  Appellate  Court,   he  has  no  ZOOMS  standi  to  maintain  the        1885 
appeal.  Nov.  IT. 

The  learned  pleader  for  the  appellant  contends  that   a  right  of  appeal 
accrued  to  his  client  because  the  Subordinate  Judge  neglected  to  discharge     APPEL- 
the  duty  cast  upon  him  by  the  Code.     He  argues  that  in  conferring   the       LATE 
power  upon  an  Appellate  Court  to  interfere  on  behalf  of  a  party  to  the  suit      CIVIL. 

who  was  not  a  party  to  the   appeal,    it  was  the   intention  of  the  Legis-        ' 

lature  tbat  this  power  should  be  exercised  in  every  case  unless  there  were     8  M-  192« 
substantial  reasons  for  not  doing  so. 

Without  going  so  far  as  to  rule  that  in  every  case  an  Appellate  Court 
is  bound  to  interfere,  we  admit  that  the  case  before  us  is  one  in  which  it 
could  hardly  have  been  justified  in  refraining  from  interference  if  its 
finding  on  the  issue  as  to  the  discharge  of  the  mortgage  is  correct.  The 
appellant,  so  long  as  the  judgment  of  the  Court  of  First  Instance  subsisted, 
may  well  hava  been  unconcerned  to  present  an  appeal  from  it,  for  he  had 
a  right  to  call  upon  defendant  No.  2  to  discharge  the  debt  if  he  was  com- 
pelled to  do  so ;  while  the  mortgaged  property  in  the  hands  of  defendant 
No.  2  was  still  liable  for  the  satisfaction  of  the  mortgage,  and  it 
[195]  might  reasonably  be  presumed  that  if  the  property  was  adequate, 
the  decree-holder  would  take  the  most  assured  way  of  realizing  his  decree 
by  proceeding  against  it.  When,  however,  the  Appellate  Court  declared 
the  property  no  longer  subject  to  the  mortgage,  the  position  of  the  appel- 
lant was  materially  altered. 

We  have  felt  some  difficulty  in  holding  that  a  person  who  thus 
abstains  from  presenting  an  appeal  can  afterwards  present  a  second  appeal 
with  a  view  of  specifically  raising  the  question  which  he  should  have 
raised  by  an  appeal ;  and  had  the  Subordinate  Judge  apprehended  the 
power  he  possessed,  and  reasonably  exercised  it,  we  should  have  held  that 
there  were  no  grounds  for  allowing  the  appellant  to  maintain  a  second 
appeal.  But  inasmuch  as  the  Subordinate  Judge  believed  that  he  was  not 
allowed  to  interfere  on  behalf  of  the  appellant, we  conceive  that  the  appellant 
may  be  permitted  to  insist  in  this  Court  on  the  Subordinate  Judge's  error 
and  to  require  that  the  Subordinate  Judge  shall  be  called  upon  to  exercise 
the  power  which  has  been  conferred  upon  him.  If  the  appellant  has  no  right 
of  second  appeal,  the  error  which  he  brings  to  the  Court's  notice  is  one 
which  we  may  at  least  correct  under  Section  622,  and,  in  order  that 
justice  may  be  done,  we  shall  direct  the  Appellate  Court  to  consider 
whether,  in  the  reasonable  exercise  of  its  powers  under  Section  544,  the 
decree  should  not  be  set  aside  as  against  this  defendant,  and,  if  it  comes  to 
the  conclusion  that  it  ought  to  exercise  the  power,  we  shall  direct  it  to 
give  effect  to  that  conclusion.  It  will,  of  course,  be  understood  that  the 
respondents  must  be  allowed  to  appear  and  show  cause,  if  they  can  do  so, 
why  the  power  should  nob  be  exercised  in  the  appellant's  favour. 

We  shall  direct  each  party  to  bear  his  or  their  own  costs  of  this 
appeal. 
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[196]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner  Kt.,  Chief  Justice,  and  Mr.  Justice 

Hutchins. 


BASKARASAMI  AND  OTHERS  (Defendants),  Appellants,  v.  SIVASAMI 
(Plaintiff),  Respondent*      [4th  and  20th  November,  1884.] 

Rent  Recovery  Act,  Section^— Tenant  — Lessee  of  zamindar — Limitation, 

In  1869  a  village  in  the  zamindari  of  B  was  granted  by  the  zamindar  to 
S  at  a  favourable  rent,  in  consideration  of  S  renouncing  a  claim  to  the  zamin- 
dari. The  village  was  not  separately  assessed  and  divided  off  from  the  zamindari. 
The  rent  having  fallen  into  arrears,  the  village  was  sold  in  1875  under  the 
provisions  of  the  Rent  Recovery  Act  and  purchased  at  the  sale  by  the  Agent  of  the 
Court  of  Wards  on  behalf  of  the  defendants,  minor  sons  of  the  deceased  zamindar. 

In  a  suit  brought  by  S  in  1893,  to  recover  the  village  : 

Held,  that  the  sale  was  binding  on  S  and  that  the  suit  was  barred  by  limitation. 
[Overruled,  27  M.  465  (470)  (F.B.I  ;  R.,  21  M.  116  (119)  (F.B.).] 

THE  plaintiff,  Sivasami  Sethupati,  sued  the  defendants,  Baskarasami 
and  Dinkarasami,  minor  sons  of  Mutturamalinga  Sethupati,  late  Zamindar 
of  Ramnad,  represented  by  the  Collector  of  Madura,  as  Agent  of  the  Court 
of  Wards,  to  recover  the  village  of  Karuttanendal  and  mesne  profits  for 
three  years  prior  to  suit. 

By  an  agreement  made  on  the  llth  July  1868  between  plaintiff  and 
the  father  of  the  defendants,  the  father  of  the  defendants  promised,  in 
consideration  of  a  promise  by  plaintiff  to  renounce  his  claim  to  the 
zamindari,  to  grant  to  plaintiff  Es.  4,000  for  a  house,  a  monthly  allowance 
of  Rs.  50,  and  the  village  now  sued  for,  upon  which  the  kist  was  to  be 
fixed  and  which  was  to  be  registered  in  plaintiff's  name. 

By  a  subsequent  agreement,  dated  25th  August  1869,  the  plaintiff,  in 
consideration  that  the  village  had  been  granted  to  him  at  a  low  kist,  at  his 
request,  agreed  that  the  village  should  not  be  registered  in  his  name  and 
separated  from  the  zamindari,  and  also  renounced  his  claim  to  the  month- 
ly allowance.  The  kist  of  the  village  was  fixed  at  Rs.  350. 

[197]  In  1871,  plaintiff  (repudiating  these  agreements)  sued  the 
father  of  the  defendants  to  recover  the  zamindari,  and  his  claim  was 
eventually  rejected  by  the  Privy  Council. 

In  1875,  while  the  litigation  was  pending,  a  notice  was  issued  by 
the  Assistant  Collector  on  7th  May,  under  Section  39  of  Act  VIII 
of  1865  (Madras),  to  the  plaintiff  to  pay  arrears  of  rent  due  on  the 
village. 

The  arrears  were  not  paid  and  the  village  was  sold  under  the  pro- 
visions of  the  said  Act  and  purchased  by  the  Agent  to  the  Court  of  Wards 
(the  Collector)  on  behalf  of  the  defendants. 

The  plaintiff  charged  that  the  sale  was  illegal  on  the  ground  that  the 
notice  was  not  duly  served  upon  him. 

The  defendants  pleaded  that  the  sale  was  valid  and  that  the  suit  was 
barred  by  limitation. 

The  Subordinate  Judge  of  Madura,  A.  Mangalam  Pillai,  found 
that  there  was  no  proof  that  plaintiff  was  aware  of  the  sale  and 
held  that  he  was  not  bound  by  it,  and,  therefore,  held  'that  the  suit 

*  Appeal  63  of  1884. 
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was  not  barred  by  limitation.     Upon  the ,  other  principal  issues  in  the        1884 
suit,  viz.,  .  Nov.  20. 

ii.  Whether  the  defendants  were  competent  to  institute  proceedings        

under  the  Eent  Eecovery  Act  against  the  plaintiff.  APPEL- 

iv.  Whether  the  sale  was  valid.  LATE 

The  judgment  of  the  Subordinate  Court  was  as  follows :—  CIVIL. 

"  The  second  and  fourth  issues  are  the  material  issues  in  the  suit. 
They  concern  the  question  whether  the  defendants'  proceedings  which  8  M-  196  = 
eventuated  in  the  sale  of  the  property  are  legalized  by  the  Eent  Eecovery  9  ^nd<  ^ar- 
Act  under  which  those  proceedings  began  and  ended.  This  involves  the  70- 
determination  of  the  point  whether  the  relationship  between  plaintiff  and 
defendant  is  that  of  a  landlord  and  tenant  as  defined  by  that  Act.  This 
relation  has  been  clearly  expounded  by  the  highest  tribunal.  I  refer  to 
the  decision  of  the  Privy  Council  in  Ramasami  v.  Baskarasami  (l).  The 
relation  of  a  landlord  and  tenant  has  been  explained  to  be  the  relation 
existing  in  respect  of  the  cultivation  of  land  independently  of  the  ex- 
change of  patta  and  muchalka,  and  giving  the  right  to  both  the  landlord 
and  tenant  to  demand  written  agreements  of  each  other.  [198]  These 
written  agreements  are  called  pattahs  and  muchalkas.  These  documents 
are  liberated  by  the  Eegistration  Act  from  the  obligation  of  registration 
and  there  are  no  other  documents  defined  or  described  in  the  Eent 
Eecovery  Act  as  pattas  and  muchalkas. 

"  Now,  ic  cannot  be  controverted  that,  under  the  Eent  Eecovery  Act, 
Section  7,  no  proceedings  can  be  initiated  for  recovery  of  rent  in  the  absence 
of  exchange  of  patta  and  muchalka.  It  is  urged  that  the  documents 
under  which  plaintiff  obtained  the  village  supply  the  place  of  patta  and 
muchalka.  These  documents  purport  to  embody  the  stipulations  of  a  per- 
petual lease  granted  to  plaintiff  for  a  favourable  rent,  and  are  therefore 
documents  much  akin  to  the  document  considered  by  their  Lordships  of 
the  Privy  Council  in  the  decision  above  cited  and  pronounced  by  their  Lord- 
ships to  be  other  than  a  patta.  They  have  also  decided  in  the  case  under 
reference  that  there  is  no  relation  of  landlord  and  tenant  such  as  is  contem- 
plated by  the  Eent  Eecovery  Act  in  reference  to  the  execution  of  pattas  and 
muchalkas,  between  persons  who  are  privy  to  a  lease  made  for  money  lent 
and  received.  This  decision  is  applicable  to  the  present  case  for  the  sim- 
ple reason  that  here  we  have  a  lease  granted  in  consideration  of  a  renun- 
ciation of  certain  rights  which  the  lessee  laid  claim  to  against  the  lessor. 
So  that,  for  two  reasons,  viz.,  that  the  relation  of  landlord  and  tenant  does 
not  subsist  between  the  plaintiff  and  defendants,  and  that  assuming  such 
relation  to  exist,  there  has  been  no  exchange  of  patta  and  muchalka 
between  them,  the  entire  proceedings  that  eventuated  in  the  sale  of  the 
plaint-village  are  illegal  ab  initio. 

"  About  the  service  of  notice  it  appears  from  the  evidence  that  it  was 
stuck  upon  a  tamarind  tree  near  the  Pilliar's  (Belly-God's)  temple  in  the 
plaint- village,  because  plaintiff  was  not  found  in  his  own  residence  at 
Menati — see  exhibit  I.  There  was  therefore  oroper  service  of  the  notice 
under  Section  39  of  the  Eent  Eecovery  Act." 

The  plaintiff  obtained  a  decree  for  possession  of  the  village  and  for 
Es.  397-0-8  mesne  profits. 

The  defendants  appealed  to  the  High  Court. 

The  Government  Pleader  (Mr.  H.  H.  Shephard),  for  appellants. 

Bhashyam  Ayyangar,  for  respondent. 
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The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 
JUDGMENTS. 

[199]  TURNER,  C.  J. — Looking  to  the  course  of  legislation  in  this 
Presidency,  it  was  held  in  Subbaraya  v.  Srinivasa  (1)  by  Mr.  Justice 
Muttusami  and  me  that  the  word  '  tenant  '  in  Act  VIII  of  1865~  wa» 
intended  to  include  a  farmer  or  lessee,  and  that  such  tenants  have  as 
against  the  superior  landlords  and  the  landlords  against  such  tenants  under 
the  Act  the  same  summary  remedies  as  they  respectively  enjoyed  under  the 
Eegulation.  In  this  view  the  sale  was  valid,  if  the  respondent  was  a  lessee. 

It  is  impossible  to  hold  that  he  was  not  a  lessee  at  the  time  of  the 
sale.  It  had  been  originally  intended  that  he  should  hold  the  estate  as 
a  sub-division  of  the  zamindari  with  a  separate  assessment  payable  directly 
to  Government ;  but  it  was  subsequently  arranged  that  he  should  hold  it 
at  a  favourable  rent  under  the  zamindar,  so  that  the  50  rupees'  allowance 
which  he  was  to  receive  from  the  general  revenues  of  the  zamindari  should 
be  permanently  secured  to  him. 

Most  unwisely  he  thought;  fit  to  repudiate  the  arrangement,  and  the 
zamindar,  as  he  was  entitled  to  do,  took  advantage  of  the  default  to  bring 
the  lease  to  sale. 

The  suit  is,  in  my  judgment,  barred  by  limitation  and  must  be  dis- 
missed with  costs.  I  at  the  same  time  express  a  hope  that  the  minor 
zamindar  when  he  comes  of  age  may  waive  the  default  of  his  kinsman  and 
restore  the  village  to  him. 

HUTCHINS,  J. — The  respondent  would  certainly  come  within  the  defini- 
tionjof  a  '  tenant '  given  in  Section  2  of  the  Act ;  andthough  the  subsequent 
sections,  dealing  with  the  two  classes  of  landholders  and  the  tenants 
under  them,  respectively,  raise  some  doubt  whether  a  lessee  of  a  zamindar 
is  a  tenant  intended  to  be  affected  by  the  Act,  I  find  the  point  has  already 
been  considered  by  this  Court,  and  I  am  content  to  accept  the  conclusion 
then  arrived  at. 

I,  therefore,  agree  that  the  suit  should  be  dismissed  with  costs. 


8  M.  200. 
[200]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


MUTHA  (Third  defendant),  Appellant  v.   SAMI  (Plaintiff),    Respondent* 
[20th  November,  1884.] 

Pledge  of  mortgage  bond — Fraudulent  sale   by  mortgagor — Suit  to  enforce  mortgage 
against  bona  fide  purchaser. 

A  prior  encumbrancer  will  nob  be  postponed  to  a  subsequent  encumbrancer 
unless  he  has  been  guilty  of  gross  negligence. 

A  mortgaged  land  to  B.  B  having  bought  certain  land  from  C  pledged  hia 
mortgage  deed  to  C  to  secure  the  unpaid  purchase  money.  C  gave  the  bond  to  A 
who  was  his  brother-in-law. 

*  Second  Appeal  390  of  1884. 
(1)  7  M.  580. 
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A  representing  to  D  that  the  mortgage  was  redeemed,  [sold  the  land  to  him  188$ 

giving  him  the  bond  as  a  title-deed.  NOV   20 

In  a  suit  by  B  against  D  to  recover  the  mortgage  amount  by  sale  of  the    land.  

Held,  that  D,  even  although  bona  fide  purchaser,  could  not  resist  the  claim.  APPEL- 

IR.,  12  M.  424.]  LATE 

THE  plaintiff,  Sami  Nayakan,  sued  to  recover  Es.  1,023-2-5*  principal      CIVIL. 
and  interest  due  on  two  mortgage  bonds  for  Es.  380  and    Es.  96,  raspec-         — 
tively,  executed  by  Yellappa  Nayakan  (defendant  No.  1)  in  1876  and  1877.     8  M  20°* 

Plaintiff  alleged  that  on  the  7th  April  1880  he  purchased  certain  land 
from  Kandasami  Naya^an  (defendant  No.  2,  brofcher-in-law  of  defendant 
No.  1)  and  handed  over  the  said  mortgage  bonds  to  him  as  security  for 
the  unpaid  purchase  money  and  that  Yellappa  Nayakan  and  Kandasami 
Nayakan  had  fraudulently  sold  the  land  mortgaged  to  Mutha  Nayakan 
(defendant  No.  3).  Defendant  No.  1  pleaded  that  he  had  discharged  the  first 
and  had  not  executed  the  second  bond.  Defendant  No.  2  denied  having 
received  the  bonds.  Defendant  No.  3  alleged  that  on  the  15th  June  1881 
he  purchased  the  land  mortgaged  to  plaintiff  for  Es.  380  from  defendant 
No.  1  (who  handed  to  him  plaintiff's  mortgage  bond  for  Es.  380  alleging 
that  id  was  discharged)  and  pleaded  that  he  was  a  bond  fide  purchaser. 

The  District  Munsif  of  Coimbatoro,  T.  Eamasami  Ayyangar, 
[201]  found  that  defendant  No.  1  exacuted  both  the  bonds  ;  that  defend- 
ant No.  2  received  both  bonds  as  alleged  by  tbe  plaintiff,  and  that  defend- 
ant No.  3  had  conspired  with  defendants  Nos.  1  and  2  to  defraud  the 
plaintiff,  and  held  that,  even  if  defendant  No.  3  was  a  bona  fide  purchaser, 
plaintiff's  mortgage  being  prior  was  not  affected  by  the  subsequent  sale, 
and  decreed  for  plaintiff. 

On  appeal  by  the  defendants  the  District  Judge  of  Coimbatore 
(H.  Wigram)  found  that  there  was  no  evidence  of  any  fraud  on  the  part 
of  defendant  No.  3,  but  held  that  as  defendant  No.  2  had  misappropriated 
the  bond  for  Es.  380  entrusted  to  him  by  plaintiff,  defendant  No.  1  could 
give  no  title  to  defendant  No.  3. 

Defendant  No.  3  appealed  to  the  High  Court  on  tbe  grounds,  inter 
alia,  that  the  plaintiff  was  guilty  of  gross  negligence  in  entrusting  the- 
bond  to  defendant  No.  2  and  that  his  claim  must  yield  to  that  of  an 
innocent  purchaser  induced  to  purchase  by  such  negligence. 

Krishna  Ayyar  and  Krishna  Ayyangar,  for  appellant. 

Balaji  Bau,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 

JUDGMENT. 

By  a  registered  instrument  dated  on  the  26th  March  1876  the  de- 
fendant No.  1  hypothecated  his  lands  in  Vilankuricbi  to  the  respondent. 
In  April  1880  tbe  respondent  deposited  his  mortgage  deed  with  defendant 
No.  2  by  way  of  equitable  mortgage  to  secure  the  unpaid  balance  of  the 
purchase  money  in  respect  of  a  sale  of  land  made  to  him  by  the  defendant 
No.  2  and  one  Appu  Nayak.  Tbe  defendant  No.  2,  who  is  the  brother  in- 
law  of  defendant  No.  1,  gave  the  plaintiff's  mortgage  deed  to  the  defend- 
ant No.  1,  who  sold  the  mortgaged  property  to  the  appellant  and 
handed  to  him  the  mortgage  deed.  The  appellant  pleaded  that  he 
purchased  in  good  faith  believing  that  the  mortgage  had  been  redeemed. 

The  mortgage  deed  is  not  endorsed  as  satisfied,  but,  assuming  that 
the  appellant  purchased  in  the  bona  fide  belief,  that  it  bad  been  satisfied* 

•  [Another  reading  is  "  Es.  1,083-2-5."] 
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•we  are  no*  preparod  to  hold  that  the  respondent  has  lost  his  priority.  In 
the  cases  in  which  it  has  been  held  that  a  mortgagee  is  postponed  to  a 
subsequent  purchaser  in  good  faith  because  he  has  parted  with  his  title 
deeds,  something  more  has  been  shown  than  the  mere  parting  with  the 
deeds. 

[202]  Although  the  English  Courts  in  the  later  cases — Hunter  v. 
Walters  (1),  Briggs  v.  Jones  (2)  —have  held  that  if  the  inference  of  fraud 
be  rebutted,  the  negligence  may  nevertheless  be  so  gross  as  to  create  an 
equity  in  favour  of  a  bona  fide  purchaser,  slight  negligence  has  not  been 
considered  sufficient  to  deprive  an  encumbrancer  of  his  right. 

The  rule  of  equity  is  that  a  prior  encumbrancer  would  not  be  post- 
poned to  a  subsequent  encumbrancer  unless  he  has  been  guilty  of  gross 
negligence  amounting  to  fraud  in  its  qualified  legal  sense  per  Wood,  V.C., 
in  Dowle  v.  Saunders  (3),  Roberts  v.  Croft  (4),  Somasundara  Tambiran 
v.  Sakkarai  Pattern  (5).  Here  it,  cannot  be  said  that  the  respondent  has 
been  guilty  of  any  negligence,  and  the  only  ground  on  which  it  could  be 
held  that  he  has  lost  his  priority  would  be  that;  he  had,  to  some  extent, 
put  it  in  the  power  of  the  equitable  mortgagee  to  commie  a  fraud. 

This  is  what  every  one  does  who,  in  the  course  of  business  or  for 
convenience,  entrusts  the  possession  of  his  property  to  another  ;  neverthe- 
less, where  the  transferee  or  depositary  wrongfully  assumes  to  create  a 
larger  title  in  a  third  party  than  he  himself  possesses  the  law  ordinarily 
refuses  to  give  effect  to  the  transaction  as  against  the  true  owner. 

The  appeal  fails  and  must  be  dismissed  with  costs. 


8  M.  202  =  1  Weir  664. 
APPELLATE  CRIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Mitttusami  Ayyar. 


QUEEN-EMPRESS  v.  KHASIM  SAHIB.*     [19th  December,  1884.] 

Arms  Act,  Section  19 — Unlicensed  possession  of  gunpowder  used  for  milt  ing  crackers. 

The  possession  of  gunpowder  without  a  license,  whether  intended  for  the 
manufacture  of  fireworks  or  not,  is  an  offence  under  Section  19  of  the  Indian 
Arms  Act,  1878.  The  Queen  v.  Suppi  (I.L.R.,  5  Mad.  159),  distinguished. 

[203]  THIS  was  an  appeal  under  Section  417  of  the  Code  of  Criminal 
Procedure  from  the  judgment  of  W.  F.  Grahame,  Sessions  Judge  of 
Cuddapab,  dated  18th  August  1884,  reversing  on  appeal  a  conviction  under 
Section  19  of  the  Indian  Arms  Act,  1878,  by  the  Sub-divisional  First- 
class  Magistrate  of  Cuddapah. 

The  facts  of  the  case  appear  from  the  judgment  of  the  Sessions  Court, 
which  was  as  follows  : — 

"The  appellant  was  convicted  by  the  Deputy  Magistrate  under 
Section  19  of  the  Arms  Act  of  a  breach  of  the  law  in  having  in  his  posses- 
sion ten  seers  of  gunpowder  and  in  having  sold  fireworks  to  the  manager 
of  a  temple,  and  was  sentenced  to  two  months'  rigorous  imprisonment 
which  he  has  undergone.  In  the  face  of  the  finding  recorded  in  the  Queen 
v.  Suppi  (6)  that  conviction  is  wrong.  The  High  Court  have  ruled  in  that 


(1)  L.R.  7  Ch.  App.  75. 
(4)  27  LJ.  Eq.  220. 


Criminal  Appeal  412  of  1884. 
(2)  L.B.  10  Eq.  92. 
(5)  4  M.H.C.R.  369. 


(3)  34  L.J.  Eq.  87. 
(6)  5  M.  159. 
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finding  that  '  the  manufacture  or  possession  of  fireworks  without  a  license        1884 

is  not  contrary  to  the  Arms  Act,'  and  the  short  heading  to  the  report  is     DEC.  19.; 

'  Gunpowder  and  rockets  tor   fireworks  not   ammunition.'     If  gunpowder 

for  fireworks  be  not  ammunition,  its  possession  without  a  license  is  nob  a     A.PPEL- 

contravention  of  the  Arms  Act.     The  finding  and  conviction    were  there-       LATE 

fore  wrong  and  are  hereby  reversed.     As  the  defendant  has  suffered  his  CRIMINAL, 

imprisonment  and  been  released,  1  can  do  no  more  than  express  regret 

that  the  ruling  of    the  High  Court;  was  not  brought  to  the  notice  of   the    ^  "•  202 

Deputy   Magistrate,   and  suggest    that    it    be  published   in  the  District 

Gazette." 

The  Government  Pleader  (Mr.  Shephard)  in  support  of  the  appeal. 

Prisoner  was  not  represented. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.)  was  delivered  by 

TURNER,  C.  J. — In  this  case  Khasim  Sahib  received  from  the  trustees 
of  a  temple  an  advance  of  Es.  40  to  get  ready  some  fireworks  for  display 
during  a  procession  of  the  idol.  He  accordingly  procured  some  powder 
from  a  license-holder  and  made  up  the  fireworks  and  supplied  them  to  the 
temple.  The  attention  of  the  authorities  having  been  aroused  by  the 
display  of  fireworks,  inquiry  was  made,  and  it  was  discovered  that  Khasim 
Sahib  was  the  manufacturer.  As  he  had  not  obtained  a  license  under  the 
Arms  Act,  be  was  prosecuted  for  the  offence  of  keeping  ammunition  and  was 
[204]  sentenced  to  undergo  rigorous  imprisonment  for  two  months.  He 
appealed  to  the  Sessions  Judge  There  was  considerable  delay  in  the 
disposal  of  the  appeal,  and  the  sentence  had  expired  when  the  Sessions 
Judge  pronounced  the  conviction  illegal,  inferring  that  it  was  so  from  a 
ruling  of  this  Court  in  the  Queen  v.  Suppi  (1).  The  term  "ammunition" 
is  defined  by  the  Arms  Act  as  meaning,  among  other  things,  any  explosive 
material.  Read  in  combination  with  the  terms  "  Arms  and  military 
stores,"  it  is  not  unreasonable  to  infer  that  the  intention  of  the  Act  was  to 
deal  with  an  explosive  material  capable  of  being  used  for  purposes  of 
warfare.  No  doubt  powder  may  be  so  used,  and  a  person  who  possesses  a 
quantity  of  powder  without  a  license  is,  in  our  judgment,  liable  to  conviction, 
although  he  may  intend  to  employ  the  powder  in  the  manufacture  of 
fireworks  or  other  harmless  purpose.  What  the  Court  ruled,  whether 
rightly  or  wrongly,  in  the  case  referred  to  was  that,  if  the  powder  wheu  it 
came  to  the  possession  of  a  person  charged  under  the  Act  had  been  actually 
made  up  into  fireworks,  an  offence  would  not  be  committed.  It  would 
seem  unreasonable  that  a  child  found  in  the  possession  of  a  cracker  with- 
out a  license  should  be  taken  to  have  committed  an  offence  under  the  Act. 
The  provision  of  the  law  has  no  doubt  been  wisely  devised  for  the  preserva- 
tion of  the  peace  and  tranquillity  and  for  the  protection  of  the  public  from 
danger,  and  we  are  bound  to  follow  the  terms  of  the  law  when  those  terms 
are  clear;  but  it  is  a  law  which  should  be  applied  with  considerable  discre- 
tion, and  seeing  that  the  object  which  the  accused  had  in  the  possession 
of  the  powder  was  an  innocent  one,  and  that  his  offence  in  reality  consisted 
in  his  omission  to  take  out  a  license,  we  are  bound  to  say,  we  think,  he 
would  have  been  better  punished  with  a  fine  rather  than  with  imprison- 
ment. We  must,  however,  observe  that  the  Magistrate  was  aware  that 
the  accused  had  previously  held  a  license,  that  he  had  failed  to  take  ona 
out  for  tbe  current  year,  and  *  bad  been  warned  of  bis  default. 

(l)  5  M.  159. 
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1884  We  set  aside  the  order  of  the  Judge  acquitting  the  accused,  and  we 

DEC.  19.     confirm  the  conviction.     No  further  orders  are  necessary  as  the  imprison- 
ment to  which  the  accused  had  been  sentenced  has  been  already  undergone. 
APPEL- 
LATE 8  M.  205. 
CRIMINAL.                                     [205]  OEIGINAL  CIVIL. 

8  M.  202=                                            Before  Mr.  Justice  Brandt. 
1  Weir  664.  

EVERET  v.  FRERE.      [30th   January,  1885.] 
Civil  Procedure  Code,  Section  648 — Residence — Arrest  before  judgment. 

Where  an  officer  proceeding  from  Burma  to  England  on  leave  resided  a  few 
days  in  Madras  on  the  way  : 

Held,  that  such  residence  was  sufficient,  for  the  purpose  of  Section  648  of  the 
Code  of  Civil  Procedure,  to  render  him  liable  to  arrest  before  judgment. 

[R.,  14  B.  541    (547);  29  M.   239   (276)  =  16  M.L.J.    238-1    M.L.T.   71  ;  1  L.B.R. 
222  (224).] 

THIS  was  a  motion  before  Brandt,  J.,  to  order  execution  of  a  warrant 
of  arrest,  before  judgment,  issued  under  Section  478  of  the  Code  of  Civil 
Procedure  at  the  instance  of  the  plaintiff  in  Small  Cause  Suit  13  of  1885 
in  the  Court  of  the  Subordinate  Judge  of  the  Nilgiris,  and  sent  to  the  High 
Court  for  execution  under  Section  648  of  the  said  Code. 

Mr.  Norton,  for  plaintiff,  refered  to  Sections  17,  37,  380  of  the  Code 
of  Civil  Procedure,  and,  in  addition  to  the  cases  cited  in  the  judgment,  to 
Bamchandra  Sakharam  v.  Keshav  Durgaji  (1),  and  to  Morton's  decisions 
(Bengal),  pages  148,  149,  160,  and  contended  further  that,  the  functions 
of  the  Court  under  Section  648  being  purely  ministerial,  the  Court  had  no 
discretion  but  was  bound  to  execute  the  warrant. 

Defendant  was  not  represented. 

The  facts  appear  from  the  judgment. 

JUDGMENT. 

BRANDT,  J. — I  am  of  opinion  that  the  arrest  of  the  defendant  in  Civil 
Suit  13  of  1885  on  the  file  of  the  Court  of  the  Subordinate  Judge,  Nilgiris, 
on  the  Small  Cause  side,  upon  the  warrant  issued  by  that  Court  under 
Section  478  of  the  Code  of  Civil  Procedure  for  arrest  before  judgment,  and 
sent  to  this  Court  under  Section  648,  must  be  and  it  is  ordered. 

The  facts  of  this  case,  so  far  as  the  Courtis  informed,  are,  that  [206] 
the  plaintiff  has  filed  a  suit  in  the  Ootacamund  Court  of  Small  Causes 
against  the  defendant,  Captain  Frere,  an  Officer  of  Her  Majesty's  21st 
Fusiliers,  for  rent  ;  that  the  defendant  was  at  the  time  when  the  suit  was 
instituted  with  his  regiment  at  Thayetmyo  in  British  Burma,  and  that  he 
is  now  on  his  way  to  England  from  Burma  on  leave,  and  is,  and  has  been 
for  some  days,  living  within  the  limits  of  the  ordinary  civil  jurisdiction  of 
this  Court.  And  the  papers  sent  to  this  Court  show  that  the  Judge  of 
the  Court  of  Small  Causes,  Ootacamund,  has  satisfied  himself  that  the 
defendant  is  about  to  leave  British  India  under  circumstances  affording 
reasonable  probability  that  the  plaintiff  will  or  may  be  obstructed  or  delay- 
ed in  the  execution  of  any  decree  that  may  be  passed  against  the  defend- 
ant. Upon  this  the  said  Subordinate  Judge  has  issued  a  warrant  to 
arrest  the  defendant  and  bring  him  before  the  said  Court  to  show  cause 
why  he  should  not  furnish  security  for  his  appearance. 

(1)  6  B.  100. 
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The  question  as   to  which  I  entertained  doubt  was  as  to  whether  the        1885 
•defendant  can  be  properly  held  to;''  reside   "  at  the  present   time  within      JAN.  30. 
the  jurisdiction  of  this  Court  for  the  purposes  of  section  648. 

The  word  is  used  in  several  Sections  of  the  Act,  noticeably  in  Section  ORIGINAL 
17,  Section  380,  and  that  now  under  consideration.  CIVIL. 

In  Section  17  the  words  are  "  actually  and  voluntarily  resides  ;  "  in  g  J~~i3>a 
Section  380  the  words  are  "  is  or  are  residing  out  of  British  India."  In 
the  former  Act  the  word  used  was  "  dwell."  As  observed  by  the  learned 
Chief  Justice  of  the  Bombay  High  Court  in  Mahomed  Shuffli  v.  Laldin 
Abdula  (l)  little  or  no  distinction  can  be  drawn  between  the  two  words 
and  the  meaning  implied  in  them.  If  any  distinction  can  be  drawn  it 
would  appear  that  "dwell  "  has  a  more  extended  signification  than  "reside," 
Emritloll  v.  Kidd  (2).  It  has  further  been  pointed  out,  and  with  reason, 
that  regard  must  be  had  to  the  meaning  to  be  assigned  to  the  word  in 
the  connection  in  which  it  occurs  and  the  intent  of  the  special  provision  of 
the  Code  in  which  it  is  used  :  and  the  absence  in  Section  648  of  the  words 
actually  and  voluntarily  "  used  in  Section  17  is  not  without  significance. 
Bare  "  residence  "  then  is  clearly  sufficient  under  Section  648.  In  the  case 
of  Morris  v.  Baumgarten  (3)  it  was  held  that  an  officer  who  was  in  Calcutta 
[207]  for  a  month  only  for  the  purpose  of  attending  race  meetings, 
having  no  permanent  residence  elsewhere  "  dwelt  "  in  Calcutta  for  the 
purposes  of  the  Act.  The  case  of  Alexander  v.  Jones  (4)  cited  by  the 
learned  Counsel  for  the  plaintiff  is  a  very  strong  case.  There  it  was  held 
that  a  gentleman  who  had  at  the  time  no  permanent  residence,  except 
that  he  was  staying  with  a  brother-in-law  as  a  guest,  must  be  taken  to 
dwell  at  the  place  where  he  was  then  abiding,  "  though  such  an  abode 
might  not  constitute  a  dwelling  if  be  had  retained  a  permanent  residence." 
In  the  case  before  me  there  is  nothing  to  show  that  the  defendant  has  at 
the  present  moment  any  permanent  residence,  and  I  must  hold  that  for 
the  purpose  of  this  application  he  is  at  present  "  residing  "  within  the 
limits  of  the  ordinary  civil  jurisdiction  of  this  Court. 

Solicitor  for  plaintiff  :  Wilson. 


8  M.  207. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


JANAKI  (Petitioner)  v.  (KESAVALU  Respondent.)*    [28th  November,  1884J . 

Limitation  Act,  Schedule  II,  Article  178— Application  for  certificate  to  collect  debts^of 
deceased  person. 

Article  178  of  Schedule  II  of  the  Indian  Limitation  Act.  1877,  does  not  affect  an 
application  under  Act  XXVII  of  1860  for  a  certificate  to  collect  debts  due  to  the 
estate  of  a  deceased  person. 

tP.,  17  M.  379   (381)  ;  R.,  31  M.  24  =  17  M.L.J.  441  (443)  =  3  M.L.T.  19;  11  C.P.L.R. 
141   (142).] 

THIS  was  an  application  under  Section  622  of  the  Code  of  Civil  Proce- 
dure praying  the  High  Court  to  set  aside  an  order  of  J.  H.  Nelson,  District 
Judge  of  Chingleput,  dated  llth  January  1 884.  rejecting  a  petition  by  Janaki 

*  Civil  Revision  Petition  1G8  of  1884. 
(1)  3  B.  227.        .     (2)2  Hyde  117.  (3)  Coryton  152.  (4)  L.R.  1  Ex.  133 
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Ammal  for  a  certificate  under  Act  XXVII  of  i860  to  enable  her  to  collect 
a  debt  of  Es.  800  due  on  a  mortgage  bond  executed  to  her  sister 
Mangammal  who  died  at  Madras  in  1875. 

The  application  was  opposed  by  Kesavalu  Nayudu,  who  claimed  [208] 
to  be  the  sole  heir  of  the  deceased,  on  the  ground  that  it  was  barred  by 
lapse  of  time. 

The  District  Judge  held  that,  as  the  application  was  made  after  three 
years  from  the  death  of  Mangammal,  it  was  barred  by  Article  178  of 
Schedule  II  of  the  Indian  Limitation  Act,  1877. 

Visvanatha  Ayyar,  for  petitioner. 

Respondent  was  not  represented. 

It  was  contended  for  petitioner  that  Article  178  of  Schedule  II  of  the 
Limitation  Act  did  not  apply  to  the  case. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.) 
was  delivered  by  : — 

TURNER,  C.J. — It  is  argued  that  no  other  applications  except  in  suits 
are  dealt  with  by  the  Act.  If  we  were  to  bold  that  Article  178  applies  to 
all  applications  for  which  no  period  of  limitation  is  provided,  it  would 
lead  to  most  inconvenient  results.  Such  a  limitation  could  not  have  been 
intended  to  apply  to  an  application  for  probate,  an  application  under  the 
Religious  Endowments  Act,  an  application  for  the  appointment  of  new 
trustees,  &c. 

Hence  we  feel  ourselves  at  liberty  to  follow  the  rulings  in  In  re  Ishan 
Chunder  Roy  (1)  and  Bai  Manekbai  v.  Manekji  Kavasji  (2)  at  least  so  far 
as  to  hold  that  Article  178  does  not  apply  to  applications  for  certificates 
to  collect  debts.  The  order  of  the  Judge  is  set  aside  and  the  case 
remanded  that  he  may  pass  a  fresh  order.  Costs  will  abide  and  follow 
the  result. 


8  M.  208. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


VIRARAGAVAMMA  AND  OTHERS  (Defendants),  Appellants,  v. 
SAMUDRALA  (Plaintiff),  Respondent*      [6th  January,  1885.] 

Hindu  laiv — Debt  binding  on  family  —  Suit  against  one  of  two  undivided   brothers--' 
Personal  decree— Attachment  of  family  property— Effect  of  decree. 

The  creditor  of  a  joint  Hindu  family,  consisting  of  two  brothers,  sued  the  elder 
brother  only  (the  younger  being  a  minor)  to  recover  a  debt  binding  on  both  [209J 
brothers,  and,  having  obtained  a  decree  for  the  payment  of  the  debt,  attached  the 
family  property. 

In  a  suit  by  the  younger  brother  to  set  aside  the  attachment  quoad  his  share  in 
the  property  attached : 

Held,  that,  inasmuch  as  the  decree  was  not  passed  against  the  elder  brother  as 
manager  of  the  family,  the  younger  brother's  suit  must  prevail. 


(1)  6  0.  707. 


•  Appeal  94  of  1884. 
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Bissessur  Lall   Sahoo  v.  Maharajah  LucJimessur  Singh   (L.R.,  6  I. A.  233),         1885 
distinguished. 

JAN.  o, 

[Appr.,  30  M.  316  (318)  ;  R.,  12  M.  325  (329*  ;  35  M.  685  (688)  =  10  Ind.  Gas.  874  (877)          

=  21  M.L.J.  508  =  (1911)  1  M.W.N.  442  (446).]  APPEL- 

SuiT  No.  6  of  1882  ia  the  District  Court  of  Kistna  was  brought  by  LATE 
Pillarisetbi  Samudrala  Nayudu  to  establish  his  right  to  a  half  share  (l)  in  CIVIL. 
certain  lands,  (2)  in  a  lease  of  certain  villages,  and  (3)  in  certain  ware-  8  jT~20g 
houses  and  house-sites  in  the  town  of  Masulipatam.  The  plaintiff  alleged 
that  the  defendant,  Chandu  Virasami  Nayudu,  brought  suit  10  of  1875 
on  the  file  of  the  late  Subordinate  Court  against  Venkatachalam,  the 
elder  brother  of  plaintiff  (who  was  then  a  minor),  and  obtained  a  per- 
sonal decree  against  him,  and  that,  in  execution  of  this  decree,  the  pro- 
perty mentioned  in  the  plaint  was  attached.  Piaintiff  prayed  for  a 
decree  establishing  his  right  and  setting  aside  the  attachment  in  suit  No. 
10  of  1875.  The  defendant  having  died,  his  widow,  Viraragavamma, 
defended  the  suit  and  pleaded,  inter  alia,  that  the  debt  for  which  the  decree 
was  obtained  in  suit  10  of  1875  was  originally  contracted  by  the  plaintiff's 
father,  and  Venkatachalam  merely  renewed  the  bond  executed  by  the 
father,  and  that,  as  Venkatachalam  was  the  manager  of  the  family,  the 
whole  family  property  was  liable  to  be  sold  under  that  decree. 

Upon  this  part  of  the  case  the  judgment  of  the  District  Judge, 
W.  J.  H.  LeFanu,  was  as  follows: — 

"  I  now  come  to  the  real  question  in  issue  in  this  case  ;  I  have  no 
doubt  whatever  that  the  decree  in  suit  No.  10  of  1875  was  intended  to 
be  passed  against  the  plaintiff's  brother  in  his  capacity  of  managing 
member  of  the  family.  The  Subordinate  Judge  does  not  say  so,  and  I 
think  that  a  sufficient  reason  has  been  given.  Suits  Nos.  7  and  10  of 
1875  were  filed  against  the  plaintiff's  elder  brother  to  recover  from 
him  debts  incurred  by  his  father  and  for  which  he  had  made  himself 
responsible  by  renewal  of  the  obligations  in  his  own  name.  In  suit 
No.  7  of  1875  it  was  distinctly  ruled  by  ths  Subordinate  Judge  that  it 
was  not  necessary  to  make  the  defendant's  minor  brother,  the  plaintiff  in 
the  present  suit,  a  defendant,  because  the  defendant  (the  elder  brother  of  the 
[210]  plaintiff  in  the  present  suit)  was  the  managing  member  of  the 
family.  Suit  No.  10  of  1875  was  filed  after  the  disposal  of  7  of  1875, 
and  by  the  same  vakil  who  had  conducted  that  suit.  He  no  doubt  omitted 
the  name  of  the  present  plaintiff  from  the  list  of  defendants  in  consequence 
of  the  ruling  of  the  Subordinate  Judge  above  referred  to  in  7  of  1875.  I 
think  it  is  to  be  regretted  that  this  omission  took  place,  for  it  obliges  me 
to  decide  this  case  in  accordance  with  what  I  humbly  conceive  to  be  the 
law,  but  which  seams  to  me  to  be  wholly  inconsistent  with  equity.  I 
should,  however,  add  that  it  is  not  only  this  omission,  but  also  the  decision 
in  second  appeal  No.  135  ot  1879  on  the  file  of  the  H'gh  Court  of  Madras 
which  has  guided  me  to  the  conclusions  which  I  shall  proceed  to 
enunciate. 

''  I  shall  now  give  briefly  the  events  which  led  to  the  present  suit. 
The  plaintiff's  father,  Raghava  Nayudu,  was  a  dealer  in  cloth,  and  appears 
also  to  have  been  engaged  in  the  leasing  of  villages,  and  the  operations  of  bor- 
rowing and  lending  which  form  part  of  a  sowcar's  business.  He  executed 
exhibit  IV  to  the  first  defendant  in  this  suit  on  the  31st  July  1869  for  a 
sum  of  Us.  3,200.  There  has  been  an  attempt  on  the  part  of  the  plaintiff 

tto   get  behind   this  transaction,  but,  I  consider,    that  it   is   sufficiently 
evidenced  by  the  decision  in  suit  No.  10  of  1875  above  alluded  to.    For  my 
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1885       own  personal  satisfaction,  I  have  gone  into  the  transaction  and  have  satis- 

JAN.  6.      fied  myself  that  it  was  a  proper  transaction,  and  that,  even  on  equitable 

grounds,  there  is  no  reason  for  wishing  to  get  behind  it.     After   Baghava 

APPEL-     Nayudu  died,  his  son,  Yenkatachalam  Nayudu,  the  elder  brother  of  plaint- 

LATE       iff,  executed  exhibit  III  to  the  first  defendant.       This  was  the   suit  docu- 

ClVIL.      ment  in  Original  Suit  10  of   1875  on  the  file  of  the  Subordinate  Court. 

This  exhibit  was  executed  by  the  plaintiff's  elder  brother  as   the    '  eldest 

8  M.  208.     son'  an(j  'varsu'  (heir)  of  the  late  Eaghava  Nayudu.     First  defendant  got 

a  decree  on  this  exhibit  and  sued   out  execution  on   it,  in   the  course  of 

which  the  property,  which  forms  the  subject  of  the  present  suit,   was 

purchased  in  court  sale  by  the  defendants  1  to  6.   The  plaintiff  now  comes 

forward  and  alleges  that  the  obligor  of  exhibit  III  was  not  the   managing 

member  of  the  family,  that  the  decree  in  10  of  1875  was  not  passed  against 

the  said  obligor  in  his  capacity  of  managing  member,  and  that,  even  if   it 

was,  it  is  not  binding  on  the  plaintiff. 

[211]  "  Morally  speaking,  I  have  no  doubt  that  the  decree  in  Original 
Suit  10  of  1875  was  intended  to  be  passed  against  the  defendant  in  that 
•ase  in  bis  capacity  of  managing  member  of  the  plaintiff's  family  ;  but  it 
was  not  so  stated  in  that  case,  the  Subordinate  Judge  no  doubt  thinking 
that  in  the  recently  decided  case  7  of  1875,  the  question  of  plaintiff's 
brother  being  the  managing  member  had  been  sufficiently  decided.  The 
omission,  as  also  that  of  making  the  present  plaintiff  a  defendant  in  that 
suit,  is  to  be  regretted,  as  the  result  is  not,  I  think,  equitable,  though  I 
have  no  doubt  that  it  is  in  accordance  with  the  latest  rulings  governing 
the  case. 

"  I  had  at  first  thought  that  I  would  be  able  to  disnose  of  this  case 
in  favour  of  the  defendants,  which  would  have  been  what  I  think  the  equity 
of  the  case  requires ;  but  I  find  on  further  consideration  that  this  course 
is  not  open  to  me.  The  tendency  of  later  decisions  has  been  to  whittle 
away  the  equity  of  Ponnappa  Pillai's  case  (l)  and  surround  the  rule,  which 
makes  ancestral  property  in  the  hands  of  sons  liable  for  debts  incurred  by 
fathers  for  purposes  other  than  illegal  and  immoral,  with  restrictions  which 
enable  the  sons  to  throw  difficulties  in  the  way  of  creditors  who  seek  to 
make  assets  of  the  father's  estate  in  the  sons'  hands  liable  for  his  debts. 
I  have  been  referred,  on  behalf  of  the  defendants,  to  Bisssssur  Lail  Sahoo 
v.  Maharajah  Luchmessur  Singh,  (2)  Jumoona  Persad  Singh  v.  Dig  Narain 
Singh,  (3)  and  Subbayyan  v.  Nagasami  (4).  The  two  latter  do  not  help 
the  defendants,  for  they  are  not  on  all  fours  with  the  present  case.  In  the 
last  mentioned  case  the  decree  had  been  passed  against  the  father  on  his 
own  admission  of  the  debt ;  in  the  Calcutta  case  the  distinction  was  drawn 
between  a  son  sued  '  as  representing  the  joint  family  '  and  one  sued  in  his 
individual  capacity.  It  must  be  admitted  that  the  first  defendant  did  not 
expressly  sue  the  plaintiff's  brother  as  the  representative  of  the  family. 
The  case  cited  in  the  Indian  Appeals  seems  to  me  to  come  nearer  to  what 
I  would  term  the  equity  of  the  present  case.  In  that  case  the  Privy  Council 
dealt  first  with  the  case  of  minors  sued  expressly  through  their  guardian  ; 
there  subsequently  arose  a  question  as  to  whether  a  decree  which 
[212]  did  not  expressly  purport  to  be  passed  against  the  representative 
of  the  family  in  respect  of  a  joint  debt  could  be  executed  against  the  joint 
property  of  the  family.  In  that  case  I  have  not  facts  enough  in  the  report 
to  enable  me  to  say  how  far  the  cases  tally,  but  it  seems  to  me  that  the 
circumstances  of  the  first  defendant's  decree  in  the  present  case  might,  if 

l)-4  M.  1.  (2)  6  I.A.  233.  (3)  10  0.  1,  (4)  6  M.  155. 
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this  precedent  was  the  only  one  on  which  I  had  to  form   a   judgment,   be        188S 
brought  within  the  lines  of  the  Privy  Council's  ruling  ;  for  their  Lordships      JAN.  6. 
held  that,  though  certain  decrees  were  drawn  up   with    informality,   still 
looking  at  the  substance  of  the  case,   they  might  be   held  to   be  decrees     APPEL- 
against  the  representative  of  the  family  in  respect  of  a   family  debt  and      LATE 
might  be  properly  executed  against  the  joint  property  of  the  family.    This      ClVIL. 
decision  was  passed  in  1879  ;  and  I  have  been  much  exercised  as  to  whe- 
ther I  would  not  be  justified  in  importing  the  equitable  doctrine  which     8  M.  208. 
this  decision  contains  to  govern  the  present  case.     I  think,  however,  that 
it  is  not  the  duty  of  the   Mufassal  Courts  to  import  equitable  doctrines 
to  guide  them  in  their  decisions  where  there  are  the  distinct  ruling  of  tshe 
law  pointing  in  another  direction  laid  down  in  later  decisions  of  their  own 
High  Courts,   and  I  have  no  doubt  that  the  present  case  is  governed 
by  the  decision  in  Subramanian  v.  Subramanian.(\.)     In  that,  which  was 
a  Full  Bench  case,  the  Chief  Justice  and  another  Judge  were  for  modify- 
ing the  harshness  of  law  by  an  equitable  provision   that  plaintiff,  who 
sought  to  recover  his  share  of  family  property  against  a   mortgage  sale 
purchaser,  should,  before  recovering  the  share,  pay  his  share  of  his  father's* 
debt,     but  the    Full    Bench   negatived  even   this    compromise  and  gave 
plaintiff  his  share  without  making  him   discharge  any  part  of  the  obliga- 
tion.    The  cases  are  quite  parallel,  the    only  difference  being  that  in  the 
latter  case  the  elder  brother  had  executed  a  renewed  mortgage  in  place  of 
an  old  mortgage  executed  by  his  father,  whereas  in    the  present  case  it  is 
a  renewed  promissory  note.  The  High  Court  held  that  the  omission  to  make 
she  plaintiff,  the  younger  brother,  a  party  to  the  decree  was  fatal  to  the 
decree-holder's  claim  against  the  younger  brother's  shareand  that  the  decree 
must  be  held  as  personal  against  the  mortgagor  only.  Following  this  deci- 
sion, I  hold  that  the  omission  in  the  present  case  to  bind  the  plaintiff  by  the 
[213]  decision  in  Original  Suit  No.  10  of  1875  and  to  describe  the  plaint- 
iff's brother  in  that  suit  as  managing  member  of  the   family,  is  an  objec- 
tion which  canaotbe  got  over,  and  the  plaintiff's    claim  to  a  half-share  in 
the  immoveable  property  referred  to  in  the  plaint  so  far  as  it  has  been  sold 
in  execution   of  the  decree    in    Original  Suit  No.  10  of  1875  on  the  file  of 
the  Subordinate  Judge  must  be  allowed.     The  first  defendant  will  pay  the 
plaintiff's  costs  and  the  defendants  will  bear  their  own  costs." 

Sundaram  Sastri,  for  appellants. 

Anandacharlu,  for  respondent. 

JUDGMENT.' 

The  material  portion  of  the  judgment  of  the  High  Court  (TURNER, 
C.J.,  and  MUTTUSAMI  AYYAR,  J.)  was  as  follows: — 

The  second  objection  is  that  Original  Suit  10  of  1875  was  in  reality 
a  suit  to  recover  a  debt  due  by  the  father  for  which  both  brothers  were 
liable,  and  it  is  argued  that,  although  the  decree  is  imperfect,  on  the 
authority  of  Bissessur  Lall  Sahoo  v.  Maharajah  Luchmessur  Singh  (2), 
we  are  entitled  to  give  effect  to  it  as  the  decree  was  passed  against  the 
family.  It  is  possible,  nay  probable,  that  the  present  respondent  was 
not  included  in  Original  Suit  10  of  1875,  because  the  Subordinate  Judge 
had  in  Original  Suit  7  of  1875  held  that  it  was  sufficient  for  a  creditor  to 
implead  the  managing  member  of  the  family  only,  and  if  we  had  felt  our- 
selves at  liberty  to  go  beyond  the  decree  we  should  have  acceded  to  the 
contention  of  the  appellant's  pleader  that  the  debt  in  respect  of  which 

(1)  5  M.  125.  (2)  6  I.A.  233. 
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Original  Suit  10  of  1875  was  brought  was  a  family  debt  and  binding  on 
the  respondent.  Unfortunately,  the  elder  brother  was  not  sued  as  manager 
and  the  decree  was  not  drawn  up  as  a  decree  to  ba  executed  against  him 
in  that  character  or  to  be  satisfied  out  of  the  family  property.  For  aught 
that  appears  on  the  face  of  the  decree,  relief  was  awarded  to  the  plaintiff 
against  the  then  defendant  as  for  a  purely  personal  liability.  It  is  true 
that  that  liability  is  shown  by  the  decree  to  have  had  its  origin  in  the 
father's  debt,  but  it  would  be  consistent  with  the  decree  that  the  then 
defendant  had  baen  impleaded  because  he,  and  he  alone,  had  taken  assets, 
and,  as  we  have  observed,  there  is  nothing  on  the  face  of  the  decree  to 
show  that  the  claim  was  made  or  relief  awardel  against  the  then  defend- 
ant either  in  his  representative  character  or  as  manager  of  the  family. 
This  appears  to  distinguish  the  present  [214]  case  from  the  case  cited. 
In  each  of  the  decrees  mentioned  in  Bissessur  Lall  Sahoo's  case, 
there  was  an  express  direction  that  the  debts  should  be  recovered 
not  from  the  property  of  the  judgment-debtors,  but  from  the  family  pro- 
perty and  this  direction  respecting  the  fund  from  which  satisfaction  should 
*be  obtained,  sufficiently  indicated  that  the  persons  impleaded  as  defend- 
ants had  been  sued  in  a  representative  character.  We  are  unable  to 
distinguish  the  present  case  from  those  cases  in  which  the  Privy  Council 
has  held  that  a  mere  money-decree  obtained  against  one  member  of  a 
co-parcenary  family  will  not  justify  execution  against  the  interests  of  all 
the  members  of  the  family. 

We  must  affirm  the  decree  of  the  Court  of  First  Instance,  bat  looking 
to  the  circumstance  that  the  defect  in  the  proceedings  was  in  all  probabi- 
lity occasioned  by  the  plea  taken  on  behalf  of  the  respondent  in  Original 
Suit  No.  7  of  1875,  we  shall  direct;  each  party  to  bear  their  own  costs  of 
this  appeal. 

The  decree  of  the  Court  of  First  Instance  is  affirmed. 


8  M.  213. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice  and  Mr.  Justice 
Muttusami  Ayyar. 


NARAYANA  (Defendant),  Appellant  v.  KRISHNA  AND  ANOTHER 
(Plaintiff*),  Respondents/''      [28th  October  &  8bh  December,  1884.] 

.Hindu  law —Partition  suit— Joint  property -titridhanam— Presumption— Procedure  — 
Suit  by  grandson  against  uncle  in  lifetime  of  qrandfatlier,  alleged  to  be  imbecile- 
Death  of  grandfalJier  before  trial  — Objection  to  suit  on  appeal  disallowed  — Civil 
procedure  Code,  Section  561— Objections  to  decree  in  forma  pauperis  disalloioed. 

K  sued  N,  his  uncle,  for  partition  of  the  estate  of  V,  the  father  of  N.  in  the 
lifetime  of  V,  who  was  alleged  to  be  of  unsound  mind.  N  objected  to  the  suit 
being  entertained  on  the  ground  that.  V  was  alive.  Before  issues  were  settled,  V 
died  and  the  suit  was  tried  and  K  obtained  a  decree. 

On  appeal  by  N  on  the  ground  that  when  the  plaint  was  filed,  K  had  no  cause 
of  action : 

[215]  Held,  that  the  decree  could  not  on  this  ground  be  set  aside. 

Objections  by  a  respondent  to  a  decree  under  Section  561  of  the  Code  of  Civil 
Procedure  cannot  be  filed  in  forma  pauperis— Babaji  Bari  v.  Rajaram  Ballal 
(I.L..R.,  1  Bom.  75)  followed. 

*  Appeal  31  of  1884. 
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When  property  stands  in  the  name  of  a  female  member  of  a  joint  Hindu  family,         188% 
there  is  no  presumption   that    such   property   is  the  common   property   of  the       x^-,, 
family.  L>EC'  *** 

[F.,  20.W.N.  197  (199);  2  M.L.J.    261    <262)  ;  R.,  24  M.  504    1506):   12   C.L.J.   173      APPEL- 
(180;  =  15C.W.N.  205  (211)  =  7  Ind.  Gas.  118;  1  N.L.E.  33  (35)  ;  D.,  4  L..B.R.  262 
(263).]  LATE 

CIVIL. 

THIS  was  an  appaal  from  the  decree  of  L.  A.  Campbell,  District  Judge        

of  Nellore,  dated  26th  October  1883,  in  suit  No.  6  of  1882.  8  M.  214. 

The  plaintiffs,  Vemuganti  Krishna  Eau  and  Kama  Eau,  minors,  by 
their  mother  Sundaraboyamma,  sued  to  recover  Es.  20,000  from  the 
defendant  Vemuganti  Narayana  Eau,  being  a  moiety  of  the  joint  family 
property  in  possession  of  the  defendant,  the  paternal  uncle  of  the  plaint- 
iffs. In  the  plaint  it  was  alleged  that  the  defendant's  father  Veokata 
Eau  was  old  and  of  unsound  mind,  and  that  the  defendant  had  taken  pos- 
session of  all  the  family  property,  turned  the  plaintiffs  out  of  the  family 
house,  and  was  wasting  the  moveabie  property.  It;  was  also  alleged  that 
the  defendant  had  secreted  property  and  that  plaintiffs  were  unable  to 
estimate  the  value  of  the  whole  family  property,  and  that  if  the  claim  was* 
under-rated,  further  stamp  duty  would  be  paid.  The  plaint  was  filed  on 
the  13bh  February,  1882. 

On  the  5th  April,  1882,  the  defendant  filed  a  written  statement  in  ' 
which  he  pleaded,  inter  alia,  that  the  plaintiffs  had  no  right  to  sue  in  the 
lifetime  of  their  grandfather  Venkata  Eau,  and  that,  even  if  plaintiffs  had 
a  right  to  sue,  they  were  not  entitled  to  a  moiety  of  the  estate.  Before 
issues  were  settled,  Venkata  Eau  died.  No  issue  was  raised  as  to  whether 
the  plaint  disclosed  any  cause  of  action,  nor  was  the  plaint  amended. 

The  District  Judge  gave  the  plaintiffs  a  decree  for  Es.  10,563-10-10. 

The  defendant  appealed,  inter  alia,  on  the  ground  that,  as  the  pro- 
perty was  the  self-acquisition  of  Venkata  Eau,  who  was  alive  when  the 
suit  was  brought,  the  suit  ought  to  have  been  dismissed,  and  that  the  sub- 
sequent death  of  Venkata  Eau  could  not  cure  the  defect. 

The  plaintiffs  filed  objections  to  the  decree  claiming  property  to  the 
extent  of  Es.  20,000  in  excess  of  the  amount  decreed  by  the  District  Court. 

These  objections  were  allowed  to  be  filed  without  payment  of  stamp 
duty,  subject  to  any  objection  which  might  be  taken  at  the  [2163  hearing 
of  the  appeal,  upon  proof  that  the  plaintiffs  were  unable  to  pay  stamp 
duty,  the  defendant  having  obtained  an  ex  parts  order  from  the  High  Court 
staying  execution  of  the  decree  pending  appeal. 

Mr.  Branson  and  Ramackandra  Rau  Saheb,  for  appellant. 

Mr.  Wedderburn,  for  respondents. 

At  the  hearing,  the  Court  having  confirmed  the  Lower  Court's  decree 
except  as  to  a  sum  of  Es.  505  which  were  allowed  to  the  appellant  on 
account  of  funeral  expenses,  objection  was  taken  to  the  hearing  of  the  res- 
pondents' claim  on  the  ground  that  objections  in  forma  pauperis  could  not 
be  filed  under  the  provisions  of  the  Code  of  Civil  Procedure — Babaji  Hari 
v.  Rajaram  Ballal  (1). 

For  the  respondents  it  was  contended  that,  inasmuch  as  it  was  by 
the  ex  parte  order  of  the  Court  issued  at  the  request  of  the  appellant,  upon 
grounds  since  shown  to  be  insufficient,  that  the  respondents  bad  been 
prevented  from  realizing  the  decree  and  so  obtaining  funds  sufficient  to 
enable  them  to  pay  the  stamp  duty  on  their  memorandum  of  objections, 
the  respondents  ought  to  be  allowed  to  pay  the  stamp  duty  mine  pro  tune. 

(l)  1  B.  75. 
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JUDGMENT. 

The  further  facts  and  arguments  necessary  for  the  purpose  of  this 
report  appear  from  the  judgment  which  was  delivered  by 

TURNER,  C.  J. — This  suit  was  instituted  by  Sundaraboyamma,  the 
mother  and  guardian  of  the  two  minor  sons  of  Vasudeva  Eau,  against 
Narayana  Rau',  the  brother  of  Vasudeva  Eau,  claiming  on  behalf  of  the 
minors  a  partition  of  the  family  property. 

It  was  alleged  in  the  plaint  that  Venkata  Eau,  the  grandfather  of 
the  minors,  was  old  and  of  unsound  mind,  and  that  the  appellant  had 
taken  possession  of  all  the  property  ;  that  he  had  refused  to  maintain  the 
minors,  had  turned  them  out  of  the  house,  and  was  wasting  the  estate  ; 
that  in  January  1881,  the  guardian  of  the  minors  had  called  upon  him  to 
make  a  division  of  the  property,  but  that  he  had  refused  it. 

Venkata  Eau  was  not  made  a  party  to  the  suit. 

Although  the  Procedure  Code  contains  no  provision  for  the 
representation  of  persons  of  unsound  mind,  unless  thay  have  been 
adjudged  to  be  so  under  Act  XXV  of  1858,  or  under  some  other 
law  for  the  time  baing  in  force,  a  Court  ought  not  to  entertain  a 
[217]  suit  for  the  disposition  of  the  property  of  a  person  of  unsound  mind 
until  he  is  duly  represented.  The  course  which  it  is  incumbent  on  the 
party  desiring  to  institute  proceedings  for  the  administration  of  the  estate 
of  a  person  of  unsound  mind  to  take  is  to  apply  first  that  the  parson  of 
unsound  mind  may  be  adjudged  to  be  so  and  then  to  make  him  a  party  to 
the  suit  represented  by  a  curator  appointed  under  the  Act. 

In  this  suit,  however,  before  the  Court  had  settled  issues  Venkata 
Eau  bad  died  :  and  the  suit  then  proceeded  as  it  would  have  proceeded  had 
the  proper  persons  been  originally  made  parties  and  had  the  suggestion 
been  placed  on  the  record  that  Venkata  Eau  had  died  ;  under  tbese  circum- 
stances, although  we  consider  that  the  plaint  as  framed  should  have  been 
returned  for  amendment  before  the  death  of  Venkata  Eau  on  the  ground 
that  all  proper  persons  were  not  made  parties,  we  are  not  prepared  to  set 
aside  the  proceedings,  seeing  that  when  the  trial  commenced  the  relief 
which  was  sought  was  such  a?  could  be  granted  on  the  facts  then  appear- 
ing on  the  record. 

[After  disposing  of  the  other  questions  raised  by  the  appeal  the  judg- 
ment proceeded  as  follows : — ] 

We  agree  with  the  decision  of  Mr.  Justice  West  in  Babaji  Hari  v. 
Rajaram  Ballal  (l)  that  the  Civil  Procedure  Code  does  not  provide  for 
the  admission  of  objections,  even  when  preferred  by  a  paupar,  without 
payment  of  Court  fees.  We  can  hardly  believe  that  this  omission  was 
intentional,  but  the  language  of  the  provisions  relating  to  the  admission 
of  appeals  on  the  part  of  paupers  is  so  precise  that  we  do  not  feel  justified 
in  applying  it  to  the  case  of  a  pauper  presenting  objections.  Is  would 
have  been  open  to  the  respondents  to  have  presented  a  pauper  appeal  in 
this  case  if  they  had  desired  to  contest  any  part  of  the  decree  of  the 
Court  of  First  Instance  which  was  unfavourable  to  them.  It  is  explained 
that  they  had  no  dasire  to  avoid  payment  of  the  Court  fees,  and  they 
were  preparing  themselves  by  using  diligence  to  execute  their  decree,  to 
collect  a  sum  which  would  have  sufficed  to  pay  the  stamp  on  their 
objections  if  an  appeal  were  preferred.  An  ex  parte  order  was,  how- 
evflr,  obtained  by  the  appellant,  restraining  the  respondent; s  from 

(1)  1  B.  75, 
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executing  the  decree,  and  they  have  thus  been  [218}  unable  to  provide 
themselves  wibh  funds  for  payment  of  stamp  duty. 

We  shall  now  discharge  the  order  staying  execution  and  allow  the 
respondents  three  weeks  to  file  the  stamp  on  their  memorandum  of 
objections. 

[The  above  order  having  been  complied  with,  the  objections  raised 
by  the  respondents  were  heard  on  the  8th  December.  The  first  objection 
related  to  a  sum  of  Bs.  12,000  in  Government  promissory  notes  standing 
in  the  name  of  the  deceased  mother  of  appellant.  The  respondents  claim- 
ed a  moiety  thereof  on  the  ground  that  there  was  no  evidence  that  the 
money  was  stridhanam,  and  that  the  legal  presumption  was  that  it  was 
joint  family  property.  Maynes'  Hindu  Law,  Sections  261,  262,  Sreemutty 
Chunder  Monee  Dossee  v.  Joykissen  Sircar,  (l)  Upon  this  question  the 
judgment  of  the  Court  was  as  follows  : — ] 

There  is  not,  so  far  as  we  are  aware,  any  case  in  which  it  has  been 
held  that,  where  property  stands  in  the  name  of  a  female  member  of  a 
Hindu  family,  it  is  to  be  presumed  that  it  is  the  common  property  of  the 
family,  and  that  it  is  incumbent  on  a  person  who  asserts  that  it  is  the 
property  of  the  lady  ia  whose  name  it  stands  to  prove  it.  Nor  is  there 
any  ground  on  which  such  a  presumption  could  be  founded. 

Where  a  family  lives  in  co-parcenary,  the  presumption  which  exists  in 
the  case  of  male  members  arises  from  the  circumstance  that  they  are 
co-parceners.  On  the  other  hand,  the  ladies  are  not  in  an  undivided  family 
co-parceners  ;  whatever  property  they  acquire  by  inheritance  or  gift  is  their 
separate  estate,  and,  although  it  is  not  unusual  for  property  to  be  trans- 
ferred to  the  name  of  a  female  member  to  protect  it  from  the  creditors  of 
the  male  membars  or  to  place  it  beyond  the  risk  of  extravagance  on  the 
part  of  the  male  members,  such  dealings  are  exceptional  and  can  afford 
no  ground  for  a  general  presumption. 

With  regard  to  the  promissory  note?  which  form  the  subject  of  the 
first  ground  of  objection,  all  that  is  proved  is  that,  many  years  before  the 
appellant's  father  died,  notes  were  bought  in  the  name  of  the  father 
on  which  he  drew  the  interest  and  other  notes  in  the  name  of  the  mother 
on  which  she  drew  the  interest.  It  is  not  shown  out  of  what  funds 
these  notes  were  purchased,  probably  [219]  it  was  with  funds  acquired 
by  the  father ;  but  if  it  be  so,  the  presumption  is  that  he  intended  that 
the  notes  transferred  to  bis  wife  should  become  her  property,  and  this 
presumption  would  ba  confirmed  if  it  is  found  that,  in  the  lifetime  of  her 
husband  in  the  presence  of  sons  jealously  watching  dispositions  of  the 
family  wealth,  she  is  allowed  to  deal  unchallenged  with  the  property 
standing  in  her  name. 

That  the  appellant's  mother  had  separate  property  and  dealt  with 
property  as  such  to  the  knowledge  of  the  family  is  shown  by  exhibit  A 
in  which  she  professes  to  dispose  of  no  less  than  Rs.  5,000  and  still  to 
have  a  surplus  of  property  which  would  descend  Co  her  sons.  It  is  not 
shown  that  there  was  any  property  with  which  she  had  power  to  deal 
other  than  the  notes  which  stood  in  her  name,  and  it  appears  to  us  the 
Judge  was  justified  in  finding  that  this  property  was  her  separate  pro- 
perty which,  if  it  was  of  su/ih  a  nature  that  it  descended  to  sons,  would 
have  descended  to  the  appellant  as  son  to  the  exclusion  of  the  respond- 
ents as  grandsons. 

We  disallow  the  objections,  and  with  regard  to  the  whole  costs 
of  this  suit,  we  direct  that  each  party  bear  his  own  costs  in  both  Courts. 

(1)  1  W.R.  107. 
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12  I.  A.  16=  [On  appeal  from  the  High  Court  at  Madras.  \ 

4  Sar.  P.C.J. 
598  =  9 
Ind.  Jar.      gRI   RAJA   RAU  VENATA   MAHIPATI    GANGADHARA     EAMA   RAU,    RAJA 

121  •  OF  PITTAPUR,  (Plaintiff)  v.  SRI  RAJA  RAU  BUCHI 

SlTAYYA  AND  OTHERS  (Defendants).      [20th  and 
21st  November  1884.] 

Res  judicata  —  Act  K  of  1877,  Section  13  —  Estoppel  —  Privity  in  estate—  Cost?  of  inserting 
irrelevant  matter  in  the  printed  record. 

A  competent  Court  having  decided  upon  an  issue  directly  raised  in  a  suit 
brought  by  a  person  alleging  himself  tD  have  baen  adoptad,  that  this  adoption 
had  not  taken  place,  it  was  held,  that  the  present  suit  was  barred  under  Aot  X  of 
1877,  [220]  SecCion  13,  as  res  juiicata,  having  been  brought  by  the  son  of  the 
defendant  in  the  former  suit,  claiming  through  his  father,  to  establish  the  same 
adoption;  and  that,  the  section  applied,  although  the  suits  related  to  different,  pro- 
perties. The  establishment  of  the  adoption  alleged  in  the  first  suit  would  have  ob- 
liged the  father  of  the  present  plaintiff  bo  sbare  with  the  adopted  son  his  ancestral 
estate.  That  adoption  having  been  negatived,  the  son,  in  this  suit,  ought  to  be 
estopped  from  making  title  on  the  ground  that  the  adoption  h«d  placed  the. 
person,  from  whom  he  claimed  to  inherit,  in  the  relation  of  father's  brother  to  him. 

Where  irrelevant  matter  had  been  introduced  into  the  record,  the  Registrar  -was 
directed  to  tax  the  co™>ts  as  if  the  record  had  not  contained  what  he  might  con- 
sider to  have  been  inserted  unnecessarily. 

[F.,  11  A.  148(157);  9  C.L.  J.  597  =  12  C-W.N.  739  =  4  Ind.  Gas.  8  1  I84)  =  6ML.T.  363; 
R.,  27  A.  37  (43)  ;  13  B.  25  133)  ;  14  B.  206  (210)  ;  26  M.  760  (772)  ;  35  M.  216. 
(227)  =  10Iud.  Gas.  75  =  21  M.L.J.  344  =  10M.L.T.  533  ;  13  C.L.J.  547  =  10  Ind. 
Gas.  434  (438)  ;  17  Ind.  Gas.  445  (453)  =  23  M.L.J.  513  (571)  =  12  M.L.T.  500  = 
(1913)  M.W.N.  1  (-22)  ;  D-,  1  G.L.J.  337  (353).] 

APPEAL  from  a  decree  (1st  December  1880)  of  the  High  Court  of 
Madras,  affirming  a  deeree  (18fch  August  1879)  of  the  Subordinate  Judge 
of  Cocanada. 

The  suit,  for  a  declaratory  decree,  out  of  which  this  appeal  arose, 
was  brought  by  the  appellant  the  Raja  of  Pittapur,  to  establish  his  right 
as  reversionary  heir  to  the  Kirlampudi  zamindari,  expectant  upon  the 
decease  of  Buchi  Sttayya,  the  first  respondent,  who  was  mother  of  the 
last  male  inheritor,  Surya  Rau,  a  minor,  deceased,  without  issue,  in  1860. 
These  latter  were  the  widow  and  minor  son  of  Buchi  Tamayya,  the 
owner  of  the  zamindari,  who  died  in  1857,  leaving  besides  them  two 
daughters  who  were  co-defendants  in  the  suit,  and  respondents  with  their 
mother  in  this  appeal. 

On  the  death  of  the  boy,  Surya  Rau,  in  1860,  his  mother,  Buchi 
Sitayya,  as  a  Hindu  widow,  was  placed  in  possession  of  the  estate  of 
Kirlampudi,  and  in  January  1870,  in  a  petition  to  the  Collector  of 
Godavari,  she  stated  that,  in  consideration  of  money  lent  to  her  by  her  two 
daughters  to  pay  her  late  husband's  debts,  she  had  arranged  to  assign  to 
them  each  a  one-third  share  of  the  estate  ;  asking  the  Collector,  accordingly 
to  register  their  names  as  co-proprietors.  This  entry  having  been  made 
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the  Eaja  of  Pitfcapur  brought  the   present   suit,   alleging  the  adoption  of       1884 
Buchi  Tamayya  by  Eaja  Niladri  Eau,  his    (the  Eaja's)    grandfather ;  and     Nov.  21.. 
he,  claiming  to  treat  the  entry  of  the  widow's  daughters  '  names  as  an 
alienation  beyond  her  powers,  sought  a  declaratory  decree,  on  the    ground 
of  his  title  to  the  reversionary  estate   in  Kirlampudi,  expectant  on   the  COUNCIL, 
widow's  death.     The  Eaja's  claim  thus  depended  on  his  establishing  that     R  i/T^a 
Buchi  Tamayya  had  been  adopted  by  Niladri  Eau.     It  having  been  decided,     ip.c  )  = 
as  between  Buchi  Tamayya  and  the  father  of  the  present   appellant,  that  12  I. A.  16= 
no  such  adoption  had  [221]  taken  place,  the  question  was   whether  this*  Sar.  P.C.J 
suits  was  barred,  under  s.  13  of  Act  X  of  1877,  as  res  judicata.  ,598  j9 

At  the  hearing,  before  the  District  Judge,  it  appeared  that  tha  121 "*' 
adoption  was  alleged  to  have  taken  place  in  1807.  while  Niladri  was 
childless,  and  that,  after  some  previous  litigation,  the  matter  of  the 
adoption  was  brought  forward  on  the  death  of  Niladri  Eau,  which 
occurred  in  1828.  In  that  year  Buchi  Tamayya  filed  his  plaint  in  the 
Provincial  Court  of  Masulipatam  against  Venkata  Surya,  the  son  of  Eaja 
Niladri  Eau,  and  the  Collector  of  Eajamandri,  claiming  possession  of  the 
zamindari  of  Pittapur.  He  rested  his  claim  upon  the  adoption,  and  also 
upon  a  testamentary  disposition  in  his  favour. 

On  the  14th  September  1840,  the  Provincial  Court  dismissed  the 
claim,  being  of  opinion  that  neither  the  adoption  nor  any  will  had  been 
established  by  the  evidence. 

On  the  10th  July  1842,  Buchi  Tamayya  filed  a  razinama  petition 
in  the  Provincial  Court  of  Appeal,  which  recited  the  decree  of  the  14th 
September  1840,  and  the  steps  taken  in  order  to  prefer  an  appeal,  and 
also  stated  an  arrangement  whereby,  in  lieu  of  the  zamindari  of  Pittapur, 
the  sum  of  Es.  30,000  was  to  be  received  by  instalments,  the  plaintiff 
withdrawing  his  appeal.  A  petition  agreeing  to  these  terms  was  filed  by 
Venkata  Surya. 

The  District  Judge,  on  the  above,  decided  that  the  present  suit  was 
barred  as  res  judicata,  there  being,  in  his  opinion,  no  foundation  for  the 
plaintiff's  contention  that  the  subsequent  razinamas  had  got  rid  of  the 
effect  of  the  judgment  of  14th  September  1840. 

On  appeal,  the  High  Court  (TORNER,  C.J.,  and  FORBES,  J.)  confirmed 
this  decision,  giving  judgment  as  follows: — 

On  18th  August  1879  the  plaiutiff,  appellant,  the  Eaja  of  Pittapur, 
instituted  the  present  suit  in  wnich  he  claims  to  dispute  the  interests 
created  by  the  respondent,  Sitayya  in  favour  of  her  daughters,  on  the 
ground  that  Buchi  Tamayya  was  his  adopted  brother,  and  that  he  is 
therefore  the  next  reversioner  entitled  to  succeed  to  the  estate  of  Surya 
Eau  on  the  determination  of  the  interest  of  Sitayya,  the  mother  of  the 
last  full  owner. 

The  adoption  of  Buchi  Tamayya  by  the  appellant's  father  was 
denied  by  the  respondents,  who  pleaded  that  the  matter  had  been 
directly  and  substantially  put  in  issue  and  finally  determined  [222] 
by  a  Court  of  competent  jurisdiction  in  a  suit  to  which  the  father 
of  the  appellant  and  Buchi  Tamayya  were  parties,  and  that  the  appellant 
was  bound  by  that  decision.  This  plea  was  allowed  by  the  Court  of  First 
Instance  and  the  suit  dismissed.  It  appears  that  the  grandfather  of  the 
appellant,  Niladri  Eau,  and  bis  first  wife  lived  on  bad  terms  with  one 
another,  and  in  the  result  the  lady  left  the  Eaja's  bouse  and  shortly  after- 
wards instituted  a  suit,  in  1820,  claiming  to  obtain  an  award  of  mainten- 
ance for  herself  and  for  Buchi  Tamayya.  who,  as  she  alleged,  had  been 
adopted  by  the  Eaja.  This  suit  was  dismissed  on  the  ground  that  the  lady 
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1884       bad  not  shown  that  her  husband  had  refused  to  provide  for  her  in  his  own 
Nov.  21.     house,  and  that  she  had  no  sufficient  excuse  for  withdrawing  from  his  pro- 
tection, and  that  the  object  of  the  proceedings  was    to  establish  by  a  side 
PRIVY      wind  that  the  defendant  had  adopted  the  first  plaintiff,  his  wife's  nephew, 
COUNCIL,  and  made  him  bis  heir.     la  this  suit  the  question  of  adoption  might  have 
~T~        been,  but  was  not,  decided,  but  subsequently  a  suit  in  1828    was   brought 
.p  Q  >_  "after  the  death  of  Niladri  Rau  against  Venkata  Surya,   admittedly    his 
12  I. A.  IB    natural-born  son,  by  Buchi   Tamayya,  in  which  Buchi  Tamayya  averred 
•4  Sar  .  P.C.J.  that  he   had  been  adopted  by  Niladri  Eau,  and    that  Niladri  Rau  had  by 
S^T         testamentary  and  other   instruments  executed    before  and  after  the  birth 
D121  Ur      °^  n*s  na^ura^  son  conferred  on  him,  Buchi  Tamayya,  as  his  adopted  son, 
the   ancestral    zamindari  of  Pittapur. 

We  have  called  for  and  examined  the  plaint  filed  in  that  suit,  and 
it  appears  that  Buchi  Tamayya  not  only  asserted  thab  by  virtue  of  the 
instruments  on  which  be  principally  based  his  claim  he  was  entitled 
to  the  estate  of  Pittapur,  but  that  independently  of  such  instruments  he 
was,  as  an  adopted  son,  entitled  to  a  provision. 

A  testamentary  instrument  executed  before  or  after  the  birth  of  the 
natural- born  son  would  not  have  been  valid  to  defeat  the  succession  of 
the  natural-born  son  unless  Buchi  Tamayya  had  been  adopted.  The 
Provincial  Court  of  the  Northern  Division  held  that  the  material  point 
on  which  the  suit  hinged  was  the  adoption  of  the  then  plaintiff,  and 
after  full  investigation  it  found  the  adoption  was  not  proved  and  dismissed 
the  suit.  Venkata  Surya  was  the  father  of  the  present  appellant.  Buchi 
Tamayya  took  steps  to  present  an  appeal  to  the  Sadr  Court.  For  that 
[223]  purpose  he  made  an  application  to  the  Provincial  Court  and  there- 
upon Venkata  Surya  presented  a  petition  that  Buchi  Tamayya  might  be 
required  to  furnish  security  for  the  costs  of  the  appeal. 

While  these  proceedings  were  pending,  the  parties  came  to  a  compro- 
mise, whereby,  in  consideration  of  a  sum  of  Rs.  30,000,  Buchi  Tamayya 
abandoned  his  claim  and  withdrew  his  appeal. 

The  original  judgment  thereupon  bacanae  final,  and  in  our  judgment 
estopped  all  parties  to  the  suit,  and  those  claiming  through  or  under  them, 
from  again  asserting  the  fact  of  the  adoption. 

We  therefore  affirm  the  decree  of  the  Court  of  First  Instance  and 
•dismiss  this  appeal  with  costs. 

On  this  appeal  Mr.  J.  I).  Nayne  and  Mr.  Frederick  Laing,  appeared 
ior  the  appellant. 

Mr.  R.  V.  Doyne  and  Mr.  G.  P.  Johnstone,  for  the  respondents. 
For  the  appellant  it  was  argued  that  the  rule  of  res  judicata  under 
"Section  13  of  the  Coda  of  Civil  Procedure  was  inapplicable  here.  There 
was  no  identity  of  subject-matter  ia  this  suit  and  the  former  one  of  1840, 
in  which  a  different  inheritance  was  claimed.  Moreover,  although  parties 
might  be  bound  by  th^  decision  of  an  issue,  they  were  not  bound  by  deci- 
sions on  the  points  which  formed  the  successive  steps  upon  which  the 
^conclusion  of  the  Court  had  been  reached.  The  question  as  to  the  adop- 
tion was  only  part  of  the  case  disposed  of  in  1840. 

Reference  was  made  to  Outram  v.  Morewood  (l),  Barrs  v.  Jackson  (2), 
Brunsdenv.  Humphrey  (3),  Flitters  v.  Allfrey  (4). 

(1)  3  East  T.R.  346.  (2)  2  Smith's  L.C.  (8th  ed.)  830.* 

(3)  L,R  11  Q.B.  D.  712  reversed  on  appeal.     See  L.R.  14  Q.B.D.  141. 

(4)  L.R   10.  C.P.  39. 

*  In  the  footnote  at  p,  226  it  is  noted  as  "  2  Smith's  L.C.  805." 
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For  the  respondents  it  was  argued  that,  as  the  issue  was  substantially  1884 

the  same  in  both  the  present  and  the  former  suits,  viz.,  whether  the  adop-  Nov.  21. 
tion    of  Buchi    Tamayya  by  Niladri  Eau  had  taken  place    or  not,    the 

decision  of  the  Provincial  Court  in  1840  was  conclusive  on  the  point.  PRIVY 

Tekait  Doorga  Persad  Sinqh  v.  Tekaitni  Doorga  Konwari  (l),  Soorjo-  COUNCIL. 

monee  Dayee   v.    Suddanund  Mohapatter  (2),  Chinniya  Mudali  v.  [224] 

Venkatachella  Pillai  (3),  Nuthoo  Loll  Chowdhry  v.  Shoukee  Lall  (4\  were  *}*'  219 

referred  to.  (P.C.)  = 

Mr.  J.D.  Mayne  replied.  12  **•  16  = 

4  Sar,  P.C.J. 
JUDGMENT.  598 =9 

Their  Lordships'  judgment  was  delivered  by  'nd<  ^ap- 

SIR  B.  PEACOCK. — This  is  a  suit  brought  by  the  appellant  against  121> 
the  mother  and  sisters  of  Surya  Eau,  deceased,  and  the  object  of  the  suit 
is  to  have  it  declared  that  the  plaintiff  is  entitled  as  reversionary  heir  of 
Surya  Eau  to  certain  property  which  he  claims  in  the  plaint.  ID  con- 
sequence of  Surya  E-ui's  having  died  without  a  son,  the  mother  succeeded 
to  his  property  and  took  a  Hindu  mother's  estate  therein,  and  she  has 
•conveyed  the  estate  absolutely  to  her  daughters,  who  are  also  made 
defendants.  Surya  Eau  was  the  son  of  Buchi  Tamayya,  and  the  plaintiff 
is  the  son  of  Venkata  Surya.  The  plaintiff  by  his  plaint  claims  as 
reversionary  heir  to  the  property  left  by  the  son  of  the  first  defendant,  and 
now  in  her  possession  and  enjoyment,  and  he  also  asks  a  declaration  that 
the  alienation  of  the  property  mentioned  in  the  plaint  which  the  first 
defendant  has  made  in  favour  of  the  second  and  third  defendants  was 
made  without  any  legal  necessity  or  justifying  cause,  and  is  void  and 
inoperative  beyond  the  lifetime  of  the  first  defendant,  and  that  the  plaintiff 
is  entitled  as  reversionary  heir  to  the  portions  so  alienated. 

The  case  of  the  plaintiff  is  that  Venkata  Surya,  the  father  of  the 
plaintiff,  was  the  brother  of  Buchi  Tamayya,  the  father  of  Surya  Eau,  the 
deceased,  and  he  says  he  was  the  brother  of  Buchi  Tamayya  because 
Buchi  Tamayya  was  adopted  by  Niladri  Eau,  his  father's  father.  Toe 
defendants  contend  that  the  plaintiff's  father  and  Buchi  Tamayya  were 
no  relations,  and  that  the  plaintiff  is  estopped  from  saying  that  Buchi 
Tamayya  was  his  father's  brother ;  that  he  was  not  his  brother  by  birth,  and 
that  he  has  no  right  to  say  that  he  was  his  brother  by  adoption,  because  in 
a  former  suit  between  the  father  of  the  plaintiff  and  Buchi  Tamayya  it  bad 
been  conclusively  determined,  upon  an  issue  raised  in  a  Court  of  competent 
jurisdiction,  that  Buchi  Tamayya  bad  not  been  adopted.  Thereupon  an  issue 
was  raised  in  the  present  suit,  "whether  the  suit  is  barred  by  resjudicata." 
The  Courts  below  have  both  found  that  the  suit  is  barred  by  res  judicata, 
and  the  appellant  now  contends  that  the  judgment  of  the  High  Court, 
[225]  which  affirmed  the  judgment  of  the  first  Court,  ought  to  be  revers- 
ed upon  the  ground  that  the  suit  is  not  so  barred.  One  of  the  contentions 
of  the  learnel  counsel  for  the  plaintiff  is  that  although  in  the  suit  bet- 
ween Venkata  Surya  and  Buchi  Tamayya  it  had  been  found  upon  an 
issue  raised  batween  them  that  Buchi  Tamayya  was  not  tha  adopted  son  of 
Niladri  Eiu,  still  he  is  not  bound  by  it,  because  this  suit  does  not  relate 
to  the  property  which  is  the  subject  of  the  present  suit.  In.  is  true  that 
the  former  suit  did  not  relate  to  the  same  property  as  that  which  is  the 
subject  of  the  present  suit ;  but  the  issue  has  been  tried  between  them  by 
a  Court  of  competent  jurisdiction  whether  Buohi  Tamayya  was  adopted 

<1)  5  I.A.  149.         (2)  12  B.L  R.  304.          (8)  3  M.H.C.R.  320.          (4)  10  B.L.R.  200. 
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1884       or  not.     In  facb,  the  allegation  of  the  plaintiff  is  substantially  this:  that 

Nov.  21.     Venkata  Surya  had  a  right  to  say  that  Buchi  Tamayya  was  not  adopted 

when  the  establishment  of  his  adoption  would  have  given   him  a  right  to 

rRlVY      participate  in  the   property  of  Niladri  Rau  to  which  Venkata  Surya  in  the- 

COUNCIL,   former  suit  claimed  to  be  solely  interested  ;  but  that  the  plaintiff,  deriving 

~~7        title  through  his  father  Venkata   Surya   has  a  right  to  say  that  Buchi 

,p  '  Tamayya  was   adopted  when  the  fact  of   his   adoption   would  entitle  the 

~_  plaintiff  to  inherit  property  as  the  reversionary  heir  of  Tamayya's  son. 

'   '_         If  ever  there  was  a  case  in  which  the  law  of  estoppel  ought  to  apply,  ib 

ar>    '  '  '  appears  to  their  Lordships  that  this  is  such  a  case. 

It  appears  to  their  Lordships  that  the  High  Courc  was  right  in  hold- 
ing  that  the  decision  of  the  Provincial  Court  in  1840,  upon  an  issue  directly 
raised  in  a  cause  which  they  were  competent  to  try,  that  Buchi  Tamayya. 
was  not  adopted,  would  have  been  conclusive  against  Venkata  Surya,  the 
father  of  the  plaintiff,  and  is  also  conclusive  against  the  plaintiff  himself,, 
who  cannot  make  a  title  except  through  his  father. 

It  was  contended  on  the  part  of  the  plaintiff,  by  his  learned  counsel, 
that  the  cases  do  not  establish  that  an  estoppel  is  binding  unless  the  suit 
relates  to  the  same  subject-matter,  but  it  appears  to  their  Lordships  that  the 
cases  which  have  been  referred  to  do  not  establish  that  position.  In  the  case 
of  Outram  v.  Morewood  (1)  the  second  action  was  not  brought  for  the  same 
subject-matter  for  which  the  first  action  Iv-id  been  brought.  The  first  action 
was  for  [226]  damages  sustained  by  the  plaintiff  in  con  sequence  of  the  wife 
of  Morewood  having  entered  upon  certain  mines  and  taken  coal  from  them 
before  she  was  married.  The  wife  contended  that  she  was  entitled  to 
those  mines  by  virtue  of  a  certain  conveyance  ;  but  it  was  found  by  the 
Court  that  the  wife  was  nob  entitled  to  the  mines,  and  the  Court  gave 
damages  against  her.  Another  action  was  brought  subsequently  against 
Morewood,  who  had  afterwards  married  the  lady,  for  a  second  trespass 
committed  by  them  upon  the  same  mines,  and  the  question  then  arose 
whether  the  finding  in  the  first  suit,  with  reference  to  the  damages 
claimed  in  that  suit,  wis  bin  ling  up:m  the  two  defendants  in  respect  to 
the  damages  claimed  against  them  in  the  seoond  suit.  Ib  was  held  that 
it  was.  There  were  two  distinct  claims.  The  damages  claimed  in  the 
two  actions  were  distinct ;  the  trespasses  were  distinct,  and  yet  it  was  held 
that  the  decision  in  the  first  case  with  regard  to  the  damages  claimed  in 
the  first  case  was  binding  in  the  secoLd  case  as  an  estoppel,  the  matter 
having  been  conclusively  tried  between  the  plaintiff  and  the  defendant's 
wife  when  a/erarae  sole  in  the  first  case. 

The  case  of  Barrs  v.  Jackson  (2)  was  also  referred  to,  but  there  the 
subjects  of  the  two  suits  were  different.  In  that  case  it  was  held  that  a 
decision  of  an  Ecclesiastial  Court,  holding  that  the  plaintiff  was  a  next-of- 
kin  for  the  purpose  of  obtaining  letters  of  administration,  was  binding  in 
a  suit  brought  in  the  Court  of  Chancery  for  the  distribution  of  the  estate. 
The  Ecclesiastical  Court  decided  that  the  plaintiff  was  a  next-of-kin  for 
the  purpose  of  having  administration  and  managing  the  property.  Subse- 
quently the  question  was  raised  in  the  Court  of  Chancery  whether  he  was 
a  next-of-kin  for  the  purpose  of  taking  a  share  of  the  property.  Those 
were  perfectly  distinct  claims.  Yet  it  was  held  that  inasmuch  as  the 
Ecclesiastical  Court  would  have  had  concurrent  jurisdiction  with  the  Court 
of  Chancery  to  try  the  question  with  respect  to  distribution,  the  decision 
of  the  Ecclesiastical  Court  between  the  same  parties  with  reference  to 

(1)  3  East  T.B.    346.  (2)  2  Smith's  L.C.  805- 
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administration  was  binding  upon  tha  Court  of  Chancery  with  reference  to        1884 
distribution.     The    learned  Vice-Chancellor   Kt.  Bruce    had    held    that     Nov.  21. 
it  was  not  binding,  bat  his  decision  was  overruled  by  the  Lord  Chancellor, 
who  held  that  it  was  binding.  PRIVY 

[227]    Certain    remarks    of   the  Vice-Chancellor   Kt.  Bruce  in  that  COUNCIL, 
case  have  been   referred  to,  but  in  their  Lordships'  opinion  they  are  not 
applicable  to  the  present  case,  inasmuch  as  ifc  depends  upon  the  construc- 
tion  of  an  Act  of  the  Legislature  of  India.     It  may  be  as  well  to  refer  to     (pc  >  = 
the  remarks  which  were  made  by  their  Lordships  in  the  case  of  Krishna 
Behari   Eoij  v.  Brojesiuari  Chowdranee  (l).     The  question  there  was  with        r'  ^•^•^t 
regard  to  the  construction  of  the  expression  ''  cause  of  action,"  in  the  2nd       S98  =  s 
Section  of  Act  VIII  of  1859.     That  Act  is  not  so  extensive  as  the  Act  of      od.  Jur< 
1877,  because  it  merely  declares  that  a  second  trial  shall  not  take  place 
upon   a  cause  of  acfcioa  which  has  already  bean  decided.     The  question 
arose   as  to  what  was  the  meaning  of  "cause  of  action"  in   that  section, 
and   ifc  was  there  said  :  "  Their  Lordships  are  of  opinion  that  the  expres- 
sion  '  cause  of  action '  cannot  be  taken  in  its  literal  and  most  restricted 
sense,    but,    however   that    may  be,   by  the  general  law  where  a  material 
issua  has    been    tried  and    determined    between    the  same   parties  in    a 
proper  suit    and  in  a  competent  Court  as  to  the  status  of  one  of  them   in 
relation   to  the  other,  it  cannot  in  thsir  opinion  be  tried  again  in  another 
suit  between  them."     Tne  point  here  has  been  determined  in  the  first  suit. 
It  was  there  determined  that  the  plaintiff's  father  and  Buchi  Tamayya 
were  not  brothers,   bacause   it  was  found   that  Tamayya   had   not  bean 
•adopted.     In  the  present  suit  the  plaintiff  says  the  parties  to  the  first  suit 
were  brothers,  and   the  Courts  below  have,  held  that  he   is  estopped  from 
saying  that  they  were  brothers  b jcause  it  was  determined  in  tha  former 
suit  that  they  were  not  brothers. 

Tue  Act  which  governs  the  present  case  is  the  Procedure  Code  of 
1877,  by  Section  13  of  which  Act  it  is  enacted  that  "  No  Court  shall  try 
any  suit  or  issue  in  which  the  matter  directly  and  substantially  in  issue 
has  been  heard  and  finally  decided  by  a  Court  of  competent  jurisdiction 
in  a  former  suit  between  the  same  parties  or  between  parties  under  whom 
they,  or  any  of  them,  claim,  litigating  under  the  same  title."  The  issue 
which  was  tried  in  the  former  suit  in  this  case  was  whether  Buchi  Tamayya 
was  adopted  by  Niladri  Kau,  and  the  issue  which  the  plaintiff  wishes  to 
try  in  the  present  case  is  the  same,  whether  Buchi  Tamayya  was  the 
adopted  son  of  Niladri  Eau. 

Their  Lordships  are  clearly  of  opinion  that  the  issue  which  was  [228] 
tried  in  the  former  suit  is  the  same  as  that  which  the  plaintiff  wished  to 
be  tried  in  this  suit,  and  that  the  plaintiff  is  estopped  from  making  the 
allegation  which  he  attempts  now  to  support. 

It  was  contended  further,  that  even  if  the  decision  on  the  issue 
in  the  former  suit  was  an  estoppel  between  the  parties  as  to  the  fact  of  the 
adoption  of  Buchi  Tamayya,  still  that  estoppel  nas  been  got  rid  of  by 
reason  of  an  arrangement  which  was  afterwards  come  to  by  the  parties  by 
a  razinama,  of  which  there  were  two  parts.  Looking  to  those  documents 
it  appears  to  be  clear  that  the  object  of  them  was  not  to  get  rid  of  tne 
judgment  which  was  passed  in  the  Provincial  Court,  but,  on  the  contrary, 
to  maintain  it.  Buchi  Tamayya  was  about  to  appeal  against  the  decision 
of  the  Provincial  Court  to  the  Sadr  Court,  and  thereupon  Venkata  Surya 
entered  into  this  razinama,  by  which  he  agreed  that  if  Buchi  Tamayya  would 

(1)  2  I.  A.  233  (285). 
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1884       withdraw  his  appeal  Venkata  Surya  would  pay  him  Rs.   30,000.     Ifc  was 

Ncv.  21.     further  stipulated  that  if  Venkata  Surya  should  break  that  agreement  and 

not  pay   the  Rs,  30,000,   Buchi  Tamayya  should  be  at  liberty  to  apply  to 

PRIVY      the  Court  to  enforce  the  payment  of  the  Rs.  30,000  in  the  same  way  as  if 

COUNCIL.  Buchi  Tamayya  had  obtained  a  judgment  against  Venkata  Surya  for  the 

amount.     But  that  did  not  get  rid  of  the  judgment  of  the  Provincial  Court, 

in  which  it  was  held  that  Buchi  Tamayya  was  not   the  adopted  son,  and 

(P.C.)=     j.}iaj.  j      was  nofc  entitled    to  recover  the  property.     It  was  a  judgment 

•i  O    1    X       4  ft     _ 

~  intended  to  prevent  Buchi  Tamayya  from  proceeding  with  his  appeal  and 

Sar- PvCJ>  to  allow  the  judgment  of  the  Provincial  Court  to  remain  in   force.     The 

decision,  therefore,  of  the  Provincial  Court  stands,  and  being   an  estoppel 

19«   *"     between  the  parties  the  razinama   does  not   prevent  it   from    having  the 

effect  which  would  have  been   given  to  it  if  the  razinama    had  not  been 

entered  into. 

Their  Lordships  are  clearly  of  opinion  that  the  High  Court  was  right 
in  affirming  the  decision  of  the  Lower  Court,  and  thereby  holding  that 
the  plaintiff  was  barred  by  the  finding  of  the  Provincial  Court  in  the  suit 
between  his  father,  Venkata  Surya,  and  Buchi  Tamayya.  They  will 
therefore  humbly  advise  Her  Majesty  to  affirm  the  decision  of  the  High 
Court,  and  to  dismiss  the  appeal.  The  appellant  must  pay  the  costs  of 
the  appeal. 

Their  Lordships'  wish  to  make  a  remark  with  reference  to  the  record 
which  has  been  sent  up.  It  appears  that  over  900  pases  of  the  record 
have  nothing  to  do  with  the  question  raised  by  the  [229]  appeal.  It 
is  a  great  abuse  for  parties  to  bring  before  this  tribunal  a  record  with  900 
pagea  of  documents  and  figures,  none  of  which  have  the  least  bearing 
upon  the  case.  It  does  not  appear  that  they  were  ever  proved  in  the 
first  Court  or  that  they  were  ever  referred  to  by  that  Court  or  by  the  High 
Court.  The  whole  of  them  which  were  sent  by  the  first  Court  to  the 
High  Court  have  been  incorporated  in  the  record  which  the  High  Court 
has  sent  up  to  the  Judicial  Committee  for  the  purpose  of  determining  this 
appeal.  Their  Lordships  have  frequently  called  attention  to  similar 
abuses,  and  a  circular  has  been  issued  directing  the  High  Courts  not  to 
send  up  documents  or  evidence  which  have  no  bearing  upon  the  case. 
The  expenses  of  this  appeal  must  have  been  enormously  increased  by  that 
portion  of  the  record  which  has  been  unnecessarily  sent  up  Under  these 
circumstances  their  Lordships,  in  order  to  prevent  a  repetition  of  such  an 
abuse,  think  it  right  to  direct  that  the  Registrar,  in  taxing  the  costs,  shall 
tax  them  in  the  same  manner  as  if  the  record  had  not  contained  such 
parts  as  the  Registrar  may  consider  to  havebeen  unnecessarily  and  impro- 
perly introduced  into  it. 

Solicitors  for  the  appellant :  Frank  Eichardson  &  Sadleir. 

Solicitors  for  the  respondents  :  Burton,  Yeates,  Hart  &  Burton. 
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APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice  and 
Mr.  Justice  Muttusami  Ayyar. 


SHUNMUGAM  AND  ANOTHER  (Plaintiffs),  Appellants  v.  MOIDIN 
(Defendant],  Respondent*      [9tb  December,  1884.] 

Civil  Procedure  Code,  Section  503— Receiver,  Appointment  of,  after  decree —Limitation 
Act,  Section  15  -  Injunction. 

In  a  suit  brought  in  1380  by  the  widow  of  a  deceased  partner  to  wind  up  the 
partnership,  the  surviving  partner  was  prohibited  by  the  Court,  at  the  instance  of 
the  plaintiff,  from  collecting  debts  due  to  the  firm  ;  but  leava  was  given  to  apply 
for  the  recovery  of  debts  which  might  become  barred  by  limitation. 

[2301  After  decree,  on  the  application  of  the  plaintiff,  a  receiver  was  appointed 
under  Section  503  of  the  Code  of  Civil  Procedure  to  collect  outstanding  debts  for 
the  purpose  of  executing  the  decree. 

The  receiver  having  sued  in  1833  to  recover  a  debt  which  was  due  to  the  firm 
in  1879,  the  suit  was  dismissed  (1)  on  the  ground  th*c  the  appointment  of  a 
receiver  after  desree  was  ultra  vires  ;  (2)  because  the  debt  was  barred  by  limita- 
tion : 

Held  (1)  that  the  appointment  ot  the  receiver  was  valid  ;  (2>  that  under 
Section  15  of  the  Limitation  Act  the  suit  was  not  barred. 

[Diss.,  14  A.  162  (168);  R..  34  C.  305  (317)  =5  C.L.J.    270;    13   C.L.J.    487    (491)  =  15 
C.W.N.  672  =  9  Ind.  Gas.  1027  (1029.] 

THIS  was  an  appeal  from  the  decree  of  E.  N.  Ovrerbury,  District 
Judge  of  Salem,  in  suit  No.  13  of  1883. 

The  facts  of  the  case  appear  from  the  judgment  of  the  District  Court, 
the  material  portion  of  which  was  as  follows  : — 

"  One  Savoloyammal,  widow  of  Subbaraya  Chetti,  filed  original  suit 
17  of  1880  on  the  20bh  October  against  Appaji  Chetti,  who  is  second 
plaintiff  in  original  suit  13  of  1883,  and  another,  who  were  partners  with 
her  husband  in  trade  at  Salem.  She  prayed  the  Court  to  take  the 
accounts  of  the  firm,  to  realize  its  assets,  and  for  an  order  directing  Appaji 
Chetti  to  pay  into  Court  any  balance  due  by  him.  She  also  asked  the 
Court  to  discharge  the  firm's  debts  and  to  distribute  the  surplus  among 
the  partners  according  to  their  respective  shares. 

"  On  the  29th  October  1880  an  injunction  was  issued  at  the 
instance  of  Sevoloyammal  prohibiting  the  said  Appaji  Chetti  and  another 
from  collecting  outstanding  debts  and  compelling  the  former  to  produce 
in  Court  all  accounts,  &c.,  relating  to  the  partnership.  These  were  duly 
produced  and  retained  in  Court.  At  Sevoloyammal's  request  a  commis- 
sion was  appointed  to  examine  the  accounts,  and  then  a  second  commis- 
sion for  the  same  purpose.  On  the  final  report  being  received  the  Court 
tried  the  suit  and  passed  a  decree  on  the  20th  September  1882. 

"The  decree  was  '  that  the  sum  of  Rs.  47,863-12-6,  being  the  amount 
due  to,  or  in  the  hands  of,  the  firm,  be  applied  as  follows  : — 

"  1st.  In  payment  of  the  debts  due  by  the  partnership,  amounting  in 
the  whole  to  Rs.  4,737-7-9. 

"  2nd.  In  payment  of  the  sum  of  Rs.  34,131-3-6  to  the  plaintiff  as  her 
husband's  share  of  the  partnership  assets,  including  the 
amount  of  his  capital  Rs.  25,136-2-3. 
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3rd.  In  payment  of  the  sum  of  R-J.  8,995-1-3,  baing  the  residua 
due  to  the  defendant  as  his  share  of  his  partnership  assets. 

[231]  "  And  it  is  ordered  accordingly  that  the  plaintiff  is  entitled 
to  recover  the  said  sum  of  Rs.  31,131-3-6,  and  it  is  further  ordered 
that  the  defendant  do  deliver  to  the  plaintiff  possession  of  the  houses 
and  lands  specified  below,  and  do  pay  her  her  coses  in  the  suit  as  specified 
below.' 

"  Thereupon  Sevoloyamrnal  put  in  a  petition  for  the  execution  of  the 
decree.  A  portion  of  the  decree  was  then  executed.  On  the  25th  November 
1882  she  put  in  petition  No.  580  of  1882  to  execute  the  remainder  of 
the  decree,  praying  also  for  the  return  of  the  books,  accounts,  &c.  She 
again  put  in  petition  No.  29  of  1883  for  a  return  of  the  books  to  which 
Appaji  Chetti  objected  on  the  ground  that  the  debts  should  be  collected  by 
both  parties.  After  presenting  another  petition  to  the  same  effect,  she 
put  in  miscellaneous  petition  No  56  of  1883,  requesting  the  Court  to 
.appoint  a  receiver  under  Section  503  of  the  Code  of  Civil  Procedure  on  the 
ground  that  most  of  the  debts  could  not  be  collected  without  resorting  to 
law  suits  and  that  she  being  a  female,  was  unable  to  conduct  them. 

"  In  compliance  with  her  request  Mr.  Wilkinson  appointed  Shun- 
mugarn  Pillai,  who  was  nominated  by  her,  as  receiver.  The  receiver  has, 
by  virtue  of  that  appointment,  brought  the  present  suit. 

"Tne  plaintiff  alleges  that  he  is  the  receiver  appointed  by  this  Court 
to  realize  the  outstanding  debts,  &c.,  found  due  to  the  firm  in  original 
suit  No.  17  of  1880.  The  defendant  in  this  suit  carried  on  extensive 
money  dealings  with  the  firm  which  ceased  on  the  29th  November  1879. 
The  mutual  accounts  were  balanced  from  time  to  time  and  the  sum  due 
by  defendant  up  to  the  20th  March  1880  is  Rs.  8,925-5-0.  This  sum 
was  not  collected  in  consequence  of  the  injunction  issued  in  the  said  suit 
on  the  29th  October  1880,  as  well  as  in  consequence  of  the  Court  holding 
custody  of  the  books,  &c.,  relating  to  the  firm  and  which  were  only 
handed  over  to  the  plaintiff  in  March  1883.  The  defendant  delaying 
payment  of  the  above  amount,  this  suit  is  brought  to  recover  that  debt 
"with  interest. 

"  The  defendant,  among  other  pleas,  contends  that  the  appointment 
of  the  plaintiff  as  receiver  was  ultra  vires,  hence  this  suit  is  unsustainable  ; 
it  is  also  barrel  by  limitation,  and  that  the  above  injunction  will  not 
prevent  this  su't  from  being  barred. 

"  Mr.  Pritchard,  counsel  for  defendant;,  contended  that  the  appoint- 
ment of  a  receiver  was  ultra  vires  under  Section  503  of  the  Code  [2321 
of  Civil  Procedure,  as  the  property  ceased  to  be  the  "  subject  of  a  suit" 
after  the  final  decree  was  passed  in  original  suit  17  of  1880,  and  relied  on 
certain  authorities  for  his  contention  (Collett  on  Specific  Relief  Act, 
Section  44.  Colletb  on  Injunction,  pp.  198,  200). 

''  The  plaintiff's  vakil  supported  the  appointment  of  receiver  on  the 
ground  that  the  books,  accounts,  &c.,  were  virtually  under  attachment  of 
this  Court. 

"I  have  no  doubt  whatever  thai  S action  503  refers  only  to  the 
appointment  of  a  receiver  during  the  pendeney  of  a  suit.  It  seems  to  me 
that  this  Court  should  have  in  its  order  to  the  commissioner,  appointed  a 
receiver  also,  to  collect  all  outstandings  due  to  the  firm.  His  duties  might 
have  continued  after  decree  until  final  adjustment.  As  it  is  the  decree 
does  not  provide  for  the  realization  of  the  debts.  Hence  the  plaintiff 
found  a  difficulty  in  executing  it,  and  so  applied  for  a  receiver.  In  this 
the  plaintiff  erred.  She  or  the  other  parties  to  the  decree  should  have 
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asked  for  a  review  of  this  Court's  judgment  or  appealed  to  the  High  Court. 
To  appoint  a  receiver  after  a  final  decree  is  passed  is  opposed  to  the  spirit 
of  the  Section  503,  which,  though  not  expressly,  yet  tacitly  refers  to 
proceedings  pendente  lite  (see  Colietb's  Specific  Relief  Act,  pp.  234,  237. 
Collett  on  Injunction  and  Appointment  of  Receiver,  pp.  198  and  200). 

"  Ic  is  also  argued  that  the  books  and  accounts,  &c.,  'were  under 
attachment.'  This  is  not  the  case  as  the  documents  were  produced  into 
Court  by  Appaji  Chetti  upon  notice  under  Section  130  issued  at  the  instance 
of  Sevoloyammal  in  petition  No.  514  of  1880. 

"  I  now  pass  to  consider  the  plea  of  limitation.  It  is  argued  by  defend- 
ant's counsel  that  so  long  as  Mr.  Hannyngton's  order,  dated  29th  October 
1880,  made  special  provision  for  the  recovery  of  the  debts  which  might 
be  barred  by  limitation  or  otherwise,  the  injunction  issued  will  not  save 
the  bar. 

"  Mr.  Hannyngton's  order  on  petition  No.  516  of  1880  is  clear.  He 
forbids  first  aud  second  defendants  from  collecting  any  debts  due  to  the 
firm,  but  directs  special  application  to  be  made  in  regard  to  debts,  the 
recovery  of  which  might  be  barred  by  limitation  or  otherwise.  Hence 
the  plaintiffs'  powers  of  recovery  of  debts  were  in  no  way  restrained, 
while  the  first  and  second  defendants  could  have  applied  to  this  Court 
within  the  statutory  period  for  the  recovery  of  debts  liable  to  be  barred. 

[233]  "  It  is  further  apparent  that  the  plaintiff  might  argue  that, 
since  the  Court  had  possession  of  the  accounts,  books,  &c.,  she  had  no 
means  of  ascertaining  what  dabts  were  or  were  not  barred.  This  is  not 
the  case,  as  before  decree,  the  parties  or  their  agents  had  access  to  the 
accounts  in  the  Commissioner's  hands  and  they  had  ample  time  and 
opportunities  to  make  themselves  informed  of  the  nature  of  the  debts. 

"It  might  be  argued  that  the  decree  in  original  suit  No.  17  of  1880 
is  not  final.  I  think  it  is  final,  for  it  has  awarded  that  the  plaintiff  is 
entitled  to  recover  Us.  34,000  and  odd,  &u.,  and  all  the  other  reliefs  prayed 
for  excepting  the  mode  of  realization  have  been  granted.  The  parties 
treating  the  decree  as  such  took  out  execution. 

"  For  the  above  reasons  I  find  on  the  first  issue  that  the  suit  is  not 
sustainable,  and  on  the  second  that  the  debt  is  barred. 

''  1  therefore  dismiss  the  b-uit.      Each  party  to  bear  his  own  costs." 
The  plaintiffs  appealed  to  the  High  Court  on  the  following  grounds  : — 
(1)  The  appointment  of  the  receiver  is  not  ultra  vires  as  held  by  the 
lower  Court. 

Even  if  it  were,  the  suit  is  sustainable,  inasmuch  as  he  holds 
the  appointment  by  virtue  of  the  order  of  the  Court  and 
inasmuch  as  the  parties  really  interested  in  the  suit  are  made 
plaintiffs  already  and  one  of  them  is  ready  to  verify  the 
plaint. 

The  suit  is  not  barred. 

The   lower  Court  did    not    properly   construe  the   injunction 
order  and  its  effect  has  not  been  rightly  understood. 
Mr.   Grant,  for  appellants. 
The  Advocate- General  (Hon.  P.  0'  Sullivan),  for  respondent. 


(2) 


(3) 
(4) 


JUDGMENT. 
the    Court     (TURNER,    C.J., 


and    MUTTUfiAMI 


The   judgment    of 
. \VVAR,  J.)  \\as  delivered  by  : — 

TURNER,  C.  J.— There  is   nothing  in  the    Code  of    Civil    Procedure 
which  limits  the  power  of  the  Conrt  to  appoino  a  receiver  after  decree 
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where  this  course  is  necessary  or  proper.  The  Judge's  ruling  on  this  point 
cannot  be  sustained.  The  further  question  arises  whether  the  suit  is 
barred  by  limitation.  It  is  barred  unless  the  provisions  of  Section  15  of 
the  Limitation  Act  apply. 

It  appears  that  one  of  two  partners  died.  His  widow  brought 
[234]  a  suit  against  the  surviving  partner  to  wind  up  the  partnership, 
and  on  25th  October  1880  she  obtained  an  order  prohibiting  the  surviving 
partner  from  collecting  any  sums  due  to  the  firm.  The  Judge,  in 
granting  the  order,  intimated  that  application  might  be  made  for  the 
recovery  of  any  debts  which  might  become  barred  by  limitation  or  other- 
wise. 

It  is  argued  that  this  injunction  did  not  prevent  the  institution  of 
suits ;  but  an  order  prohibiting  the  collection  of  debts  is  an  order  prohibit- 
ing their  collection  by  suits  or  otherwise.  Again,  it  is  argued  there  might 
have  been  an  application  for  a  special  order.  This  is  true,  but  the  persons 
having  the  right  to  sue  were  not  bound  to  make  such  application. 

The  law  places  the  person  interdicted  from  collecting  debts  under  a 
disability,  and  Section  15  of  the  Limitation  Act  was  intended  to  prevent 
the  accrual  of  any  injury  to  the  person  so  interdicted  from  such  disability. 
The  surviving  partner  could  not  have  sued  without  violating  the  injunction 
laid  upon  him.  The  widow  of  the  deceased  partner  could  have  sued  alone 
if  the  surviving  partner  had  refused  to  join  her  in  the  suit,  but  as  she  was 
aware  of  the  prohibition  imposed  on  him,  we  consider  she  was  justified  in 
not  filing  a  suit.  Under  the  circumstances,  the  section  in  our  judg- 
ment applies,  and  the  plaintiffs  are  entitled  to  deduction  of  the  period 
from  the  date  of  the  injunction  up  to  date  of  the  appointment  of  receiver. 

The  decree  will  therefore  be  set  aside  and  the  case  remanded  for 
retrial  on  the  other  issues  including  an  issue  as  to  whether,  notwith- 
standing the  deduction  of  the  period  of  time,  the  suit  is  not  barred  by 
limitation. 

All  costs  of  this  appeal  incurred  hitherto  will  abide  and  follow  the 
result. 

As  to  the  memorandum  of  objections,  if  the  suit  is  dismissed,  there  is 
no  reason  why  defendant  should  nor  receive  all  his  costs. 

The  costs  of  the  objections  will  also  abide  and  follow  the  result. 


8  M.  235. 
[235]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Kernan. 


VYDINATHA  AND  ANOTHER  (Defendants  Nos.  2  and  3),  Petitioners  v. 

SUBRAMANYA  AND  ANOTHKR  (Plaintiff  and  Defendant  No.  1), 

Bespondents*      [18th  April,  1884.] 

Madras  Civil  Courts  Act,    Section  12 — Jurisdiction— Suit  for  partition — Subject-matter 
of  suit. 

In  suits  for  partition  the  value  of  the  property  of  which  the  plaintiff  claims  a 
share,  and  not  the  value  of  the  share  claimed,  determines  the  jurisdiction  of  the 
Court  under  Section  12  of  the  Madras  Civil  Courts  Act,  1873. 
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THIS  was  an  application  to  the  High  Court  under  Section  622  of  the 
Code  of  Civil  Procedure  by  Vydinatha  Ayyan  and  Panchapakasa  Ayyan, 
defendants  Nos.  2  and  3  in  Suit  No.  1  of  1882  on  the  file  of  the  District 
Munsif  of  Tstnjore,  to  set  aside  the  decree  in  the  said  suit  passed  under 
Section  522  of  the  Code  of  Civil  Procedure,  confirming  an  award  of  8M.  233. 
arbitrators.  The  fourth  ground  on  which  the  award  was  impugned  was 
that  the  District  Munsif's  Court  had  no  jurisdiction  to  entertain  the  suit, 
inasmuch  as  the  subject-matter  exceeded  Rs.  2,500.  the  pecuniary  limit  of 
the  jurisdiction  of  the  Court.  The  suit  was  brought  by  Subramanya  Ayyan 
against  his  three  brothers  for  partition  of  family  property,  and  one-fourth 
share  claimed  by  the  plaintiff  was  valued  in  the  plaint  at  Rs  1,641-12-0. 

Mr.  Subramanyam,  for  petitioners. 

Mr.  Devarajayyar  and  Bhashyam  Ayyangar,  for  respondents. 

The  Court  (TURNER,  C.J.,  and  KERNAN,  J.)  delivered  the  following 

JUDGMENT. 

The  suit,  as  brought,  properly  asked  for  a  partition  of  the  whole  of 
the  family  property  and  the  award  of  oossession  to  the  plaintiff  of  such  a 
share  therein  as  might  fall  to  him.  [236]  Unless  there  was  an  agree- 
ment avoiding  the  necessity  for  a  general  partition  among  the  several 
members,  the  share  of  any  one  member  could  hardly  be  ascertained ; 
but,  whether  this  be  so  or  not,  the  whole  property  is  subjected  to  the 
Court  for  the  purpose  of  partition,  and  the  relief  claimed  can  only  be 
awarded  by  a  Court  which  has  a  pecuniary  jurisdiction  sufficient  in 
amount  to  allow  it  to  entertain  a  suit  for  the  partition  of  the  whole 
estate.  It  is  not  denied  that  the  value  of  the  whole  property  is 
in  excess  of  the  pecuniary  limits  of  the  Munsif's  jurisdiction.  We  must, 
therefore,  set  aside  the  proceedings  subsequent  to  the  institution  of  the 
suit  and  direct  the  Court  of  First  Instance  to  return  the  plaint  to  the 
plaintiff  for  presentation  in  the  proper  Court.  Each  party  will  bear  his 
own  costs  incurred  up  to  this  date. 


8  H.  236. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


SUBBARAYANA  AND  ANOTHER  (Defendants  Nos.  2  and  3), 

Appellants  v.  SUBBAKKA  AND  ANOTHER  (Plaintiff  and  Defend  and  No.  4), 

Respondents*      [22nd  October,  1884.] 

Hindu  Law  —Parent  and  child  —Duty  of  son  to  maintain  aged  mother. 

According  to  Hindu  Law,  a  SOD   is  bound  to  support   bis  aged  mother  whether 
or  not  he  has  inherited  property  from  his  father. 

[R-.  31  M.  338  =  18  M.L  J.  254  =  3  M.L.T.  266.] 

THIS  was  a  suit  brought,    in  forma  pauperis,  by  Satiralla  Subbakka 
to  recover  from  her  sons  Satiralla  Ramanna,  Subbarayana,  Pedda  Munappa, 
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1884        and  Muni  Rachappa,  Rs.  68  a  year  for  life  for  her  maintenance  and  Rs.  50 
OCT.  22.     for  "  house  and  utensils." 

The  plaintiff  alleged  that  the  defendants  turned  her  out  of  their  house 
APPEL-     jn  October  1880  and  refused  to  maintain  her. 

LATE  The  District  Munsif  of   Palamaner    (T.    Swami  Rau)   dismissed   the 

ClVIL.      suik  on  tne  ground  that  the  defendants  had  taken  no  property  from    their 

father,  and  were,  therefore,  not  bound  to  maintain  the  plaintiff. 
8  M.  236.  [237]  On  appeal,  the  District  Judge  of  North  Arcot  (D.  Buick)  found 

that  by  agreement  between  the  defendants  Muni  Rachappa  had  under- 
taken to  support  the  plaintiff,  and,  citing  Savatribai  v.  Luximibai  (1), 
Manu,  ch.  VIII,  pi.  389  :  Thakoobai  v.  Ramabai  (2),  held  that  all  the 
defendants  were  bound  to  support  the  plaintiff  whether  or  not  they 
inherited  property  from  their  father.  The  District  Judge  decreed  that  the 
defendants  should  pay  to  plaintiff  Rs.  5  a  month  from  the  date  of  the 
plaint,  viz.,  on  the  1st  of  October  and  1st  of  March  in  each  year  Rs.  30, 
for  maintenance. 

Subbarayana  and  Pedda  Munappa  appealed  to  the  High  Court, 
making  Subbakka  and  Muni  Rachappa  respondents  to  the  appeal,  on  the 
grounds — 

(1)  that   the  plaintiff  was  a  party  to  the  arrangement  by  which 

Muni  Rachappa  contracted  to  support  her ; 

(2)  that  sons  were  not  bouni  to  support;  their  mother  unless  they 

inherited  property  from  their  father. 
Anandacharlu,  for  appellants. 
Mr.  Powell,  for  respondent  No.  1. 

The  Court  (MuTTUSAMl  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

Respondent  No.  1,  the  plaintiff  Subbakka,  is  the  appellants'  mother, 
and  the  respondent  No.  2  is  their  brother.  Subhakka  brought  this  suit 
against  her  sons  for  maintenance,  and  the  appellants  denied  their  liability 
for  the  claim.  They  alleged  that  they  inherited  no  property  from  their 
father,  and  contended  that  at  a  division  among  the  brot.hers  made  in  1868 
it  was  arranged  that  the  respondent  No.  2  should  take  a  house  and  jewels 
of  Rs.  150  in  value,  which  had  been  left  by  their  father,  and  maintain  the 
first  respondent,  that  the  appellants  should  pay  their  father's  debts  amount- 
ing to  about  Rs.  1,000,  and  should  not  be  liable  for  their  mother's  main- 
tenance. The  District  Judge  held,  on  appeal,  that  the  appellants  were 
bound  to  maintain  their  aged  mother,  though  they  had  inherited  DO  pro- 
perty from  their  father,  and  that,  if  the  arrangement  which  they  set  up 
were  true,  it  would  only  enable  them  to  claim  contribution.  It  is  argued, 
on  appeal,  that  respondent  No.  1  was  a  party  to  the  arrangement  made 
with  the  respondent  No.  2,  and  that  the  son's  obligation  under  Hindu 
Law  to  maintain  his  aged  mother  irrespective  of  paternal  propsrty  is 
[238]  not  legally  enforceable.  It  was  not  alleged  in  the  Courts  below 
that  the  mother  was  a  party  to  the  arrangement  set  up  by  the  appellants, 
and  we  are  not  at  liberty  to  permit  new  questions  of  fact  to  be  raised  on 
second  appeal.  The  texts  cited  by  the  Dibtrict  Judge  snow  that  sons  are 
bound  to  maintain  their  aged  parents,  and  we  are  referred  to  no  authority 
-by  the  appellants  in  support  of  their  contention.  Tnis  appeal  fails,  and 
we  dismiss  it  with  costs. 


(1)  2  B    573. 


(2)  Borr.  437  (cited  at  2B.  592). 
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Before  Sir  Charles  A.  Turner,  Kt ,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


CHATHUNNI  AND  OTHERS  (Defendants),  Appellants  v.  SANKARAN 
AND  OTHERS  (Plaintiffs),  Respondents*      [20th    November,  1884.] 

Malabar  Law  and  Custom — Inheritance— Issue  of  parents  governed  by  different  systems 
of  law. 

Where  a  woman  belonging  to  a  Malabar  tarwad  governed  by  the  Maruma- 
katayamlaw  d=ucoession  by  nephews)  has  issue  by  a  man  who  is  governed  by  the 
Makatayam  law  (succession  by  sons),  such  issue  are  prima  facie  entitled  to  their 
father's  property  in  aworlance  with  the  Makatiyam  law  and  to  the  property  of 
their  mother's  tarwad  in  accordance  with  the  Marumakatayam  law. 

[R.,4  Ind.  Gas.  1081  =  19M.L  J.  736  =  7  M  L.T.  221   (222).] 

THIS  was  P.H  appeal  from  t.he  decree  of  V.  P.  deRozario,  Subordi- 
note  Judge  of  North  Malabar,  in  suit  29  of  1881,  dated  30th  October 
1882. 

The  plaintiff,  Nangileri  Sankaran,  and  his  two  vounger  brothers 
sued  Nangileri  Odenan  and  eight  others  (l)  to  remove  Odenan  from  the 
office  of  karnavan  of  the  Nangileri  tarwad  ;  (2)  for  a  declaration  that 
defendants  5  to  '9  were  not  members  of  that  tarwad  ;  (3)  to  prevent 
defendant  No.  5  from  interfering  with  the  management  of  the  tarwad 
property  ;  (4)  to  have  Sankaran  made  k^rnavan  ;  (5)  to  recover  certain 
tarwad  property  conveved  by  Odenan  to  defendants  2  to  4  by  way  of  gift. 

The  Subordinate  Judee  decreed  claims  (2),  (3)  and  (5). 

[239]  Defendants  5,  6,  7  and  9  appealed  against  the  decree  on 
claims  (2)  and  (3)  making  the  plaintiffs  and  defendant  No.  1  respondents. 

The  appellants  and  respondents  belonged  tot're  Tivan  caste. 

The  plaintiff's  case  was  that  they  and  defendant  No.  1  belonged  to 
the  Nangileri  tarwad,  which  was  governed  by  the  Marumakatayam  law 
(succession  by  nephews),  and  that  Katkandi  Chathunni  Vydier  and  his 
brothers  (defendants  5  to  9),  who  were  the  issue  of  a  woman  called 
Chiruda,  a  member  of  the  tarwad,  by  Katkandi  Chandu,  a  Tiyan  of  South 
Malabar,  who  followed  the  Makatayam  law  (succession  by  sons),  had  no 
right  or  connection  with  the  Nangileri  tarwad.  Upon  this  question  the 
judgment  of  the  Subordinate  Judge  was  as  follows  : — 

"  Defendants  5  to  9  are  the  iseuo  of  this  marriage,  and  the  question 
before  the  Court  is  as  to  the  law  by  which  they  are  governed — whether  it 
is  Maruroakatayam,  which  would  make  them  members  of  their  mother's  tar- 
wad, or  Makatavam,  by  which  they  would  become  members  of  their  father's 
familv,  or  whether  they  are  governed  bv  both  laws.  There  has  been  no 
decision  on  the  status  of  the  offspring  of  a  Makatavaro  Tiyan  by  a 
Marumakatayam  woman.  The  judgment  in  Original  Suit  28  of  1873  of 
the  late  Subordinate  Judge  of  Calicut.  K.  Raman  Nayar,  merelv  decided 
that  a  Tiyan  woman,  governed  by  Marumakatayam,  does  not  forfeit  her 
right  to  her  family  property  by  her  having  been  once  married  to,  but  sub- 
sequently divorced  bv,  a  Tiyan  wh">  followed  the  Makatayam  rule.  The 
decision  of  the  late  Principal  Sadr  Amin  of  Tellicherry,  K.  Krishna  Menon, 
in  Original  Suit  No.  29  of  1865  cited  at  the  hearing  was  on  the  question 
whether  the  son  of  a  Mapilla  following  the  Makatavam  rule  by  a*  woman 

•  Appeal  50  of  1883      ["  Appeal  50  of  1882"  is  another  reading.] 
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of  a  Marumakatayam  family  was  entitled  to  a  share  in  his  father's  property. 
The  question  was  decided  in  the  affirmative.  The  Sadr  Amin  observed 
that  the  father  was  a  Muhammadan,  and  that,  as  far  as  he  was  concerned, 
the  Muhammadan  law  was  the  guide  ;  that  the  son's  succession  to  the 
karnavanship  of  the  tarwad  was  a  pure  accident,  and  did  not  in  the  least 
extinguish  his  right  of  succession  to  his  father's  estate  ;  and  that '  the  fact 
of  a  man's  status  being  governed  by  two  opposite  rules  of  descent  may 
appear  at  first  sight  somewhat  ludicrous,  hut  a  moment's  thought  will 
show  that  it  is  not  an  impossibility  in  a  country  where  a  man  of  a  family 
whose  right  of  inheritance  runs  through  the  male  line  is  allowed  to  marry 
from  a  [240]  family  whose  right  of  inheritance  runs  through  the  female  line. 
The  occurrence  of  such  anomalous  cases  as  this  must  last  as  long  as  the 
anomalous  system  of  inheritance  is  permitted.'  This  decision,  notwith- 
standing the  language  employed,  doss  not  affirm  what  some  of  defendants' 
witnesses  assert  that  a  man  of  a  Marumakatayam  tarwad  whose  father  is  a 
Makatayam  man  is  governed  by  two  opposite  laws  by  which  the  tarwad 
property  passes  to  his  nephews  and  his  self-acquired  property  to  his  sons. 
This  double  law  of  inheritance  is  what  Mr.  Holloway  in  Appeal  Suit 
No.  llOof  1861  termed  a  'piebald'  system  of  descent  He  decided  against  the 
validity  of  the  custom.  Mr.  Wigram  in  his  Commentary  on  Malabar  Law, 
page  152,  observes  '  that  the  custom  exists,  notwithstanding  the  attempts 
of  the  Courts  to  stifle  it,  seems  to  be  undoubted.'  In  this  work 
Mr.Holloway's  judgment  is  referred  to,  as  also  two  other  cases,  one  in  which 
the  late  Sadr  Court  questioned  the  propriety  of  two  distinct  laws  of  inheri- 
tance prevailing  in  the  same  family,  and  the  other  before  the  Privy  Coun- 
cil in  which  the  custom  was  held  not  sufficiently  established. 

"  In  Appeal  Suit  No.  144  of  1875  on  the  file  of  this  Court  the  ques- 
tion arose  whether  the  issue  of  a  Makafcayam  Mapilla  by  a  Marumakatayam 
woman  was  governed  by  the  Makatayam  or  the  Marumakatayam  rule. 
My  decision  upholding  the  former  rule  was  upheld  by  the  High  Court  in 
Second  appeal  No.  815  of  1880.  The  High  Court  observed  'that  it  is 
not  the  legal  consequence  of  the  marriage  of  a  Muhammadan  in  whose 
family  succession  is  governed  by  the  Makatayam  law  with  a  Muhammad  an 
lady  in  whose  family  such  succession  is  governed  by  the  Marumkatayam 
law  that  succession  to  the  property  of  the  husband  will  be  governed 
by  the  Marumakatayam  law ;  and  if,  under  the  circumstances,  it 
would  be  competent  for  the  husband  or  the  descendants  of  the  marriage 
to  elect  that  succession  should  be  governed  by  the  one  or  the  other  law, 
it  is  found  that,  so  far  as  evidence  can  be  gathered  of  an  intention  from 
the  manner  in  which  the  property  was  enjoyed,  the  husband  and  his 
descendants  in  the  case  before  us  intended  to  retain  the  Makatayam 
law." 

"In  Thathu  Boputty  v.  Chakayath  Chathu  (l)  a  Tiyan  governed 
by  the  Marumakatayam  rule  claimed  the  guardianship  over  his  [241] 
children  by  his  deceased  wife  who  followed  the  same  rule.  The  High  Court 
observed  '  the  karnavan  is  as  much  the  guardian  and  representative  for  all 
purposes  of  property  of  every  member  within  the  tarwad  as  the  Eoman 
father  or  grandfather ;  moreover,  the  relation  of  husband  and  wife  does  not 
in  Malabar  disturb  this  condition.  These  children  have  no  claim  whatever 
upon  the  property  of  their  father,  but  their  rights  are  entirely  in  that  of 
their  karnavan's  family.'  The  reasonable  deduction,  from  the  language 
employed  by  the  High  Court,  appears  to  me  to  be  that  if  marriage  disturb 

(1)  7  M.  H.C.E.  179. 
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the  condition,    and  the    children  had    a  claim  upon  the    property  of  their 
father,  the  decision  would  have  been  the  other  way, 

"  These  are  nearly  all,  if  not  all,  the  decisions  which  have  any  bear- 
ing upon  the  question  now  before  the  Court,  and  none  of  them  is  decisive 
on  the  point  in  dispute." 

After  discussing  the  evidence,  the  judgment  proceeded  aa  follows  :— 
"  The  evidence  on  the  side  of  defendants  is  wholly  insufficient  to  out- 
weigh the  evidence  on  the  part  of  plaintiffs  showing  the  existence  of  cus- 
tom acted  upon  by  which  the  issue  of  Marumakatayam  woman  by  a 
Makatayam  man  become  members  of  their  father's  family,  losing  all  right 
to  their  natural  tarwad.  In  the  present  case  defendants  5  to  9  lived  with 
their  father,  assumed  his  family  name,  inherited  his  property,  and  dis- 
charged his  debts.  Fifth  defendant  has  further  contracted  a  marriage  in 
Calicut  with  a  Makatayam  woman,  and  his  son  examined  as  a  witness 
(fourth  witness)  by  plaintiff  states,  truly  enough,  that  he  is  heir  to  his 
father's  property  and  is  entitled  to  his  acquisition  including  what  his 
father  derived  from  his  own  father,  the  witness'  grandfather.  From  this  it 
is  clear  that  if  defendants  are  to  be  held  governed  by  Makatayam  to 
enable  them  to  inherit  to  their  father  and  Marumakatayam  to  succeed  to 
their  tarwad,  the  two  systems  will  come  into  conflict,  for  according  to 
Marumakatayam  defendants'  acquisitions  will  be  claimed  by  their  tarwad 
and  according  to  Makatayam  by  their  offspring.  Which  is  to  prevail  ? 
If  Marumakatayam,  then  all  the  descendants  of  the  mixed  marriage 
now  recognized  as  Makatayam  will  become  Marumakatayam,  a  transform- 
ation which  no  Court  will  lend  its  aid  in  effecting,  for  it  cannot  be 
concealed  that  there  is  a  wide  feeling  of  discontent  with  the  Maruma- 
katayam system  among  the  classes  which  are  governed  by  it,  and  by  none 
[242]  is  the  hardship  of  the  rule  more  felt  than  by  Tiyans,  who,  having 
adopted  a  system  of  marriage  and  acquired  with  it,  as  the  natural  conse- 
quence, a  love  for  their  offspring,  are  debarred  by  this  system  from  transmit- 
ting to  them  their  acquisitions  which  descend  to  some  remote  relation  who 
is  not  unfrequently  a  third  or  fourth  cousin  of  the  acquirer.  In  the  present 
case  their  is  sufficient  evidence  of  the  existence  of  the  custom  asserted  by 
plaintiffs,  in  justifying  my  holding  defendants  5  to  9  to  be  members  of  their 
father's  family  governed  by  Makatayam  rule,  and  that  they  have  no  right 
to  be  considered  members  of  plaintiffs'  tarwad." 
The  grounds  of  appeal  were  as  follows  : — 

"  (l)  Because  the  lower  Court  was  wrong  in  assuming  the  exist- 
ence of  the  institution  of  marriage  among  the  Tiyans  in  the 
sense  in  which,  marriage  is  recognized  in  Hindu  Law. 
"  (2)  The  lower  Court  was  wrong  in  saying  that  a  female  member 
of  a  Marumakatayam  tarward  and  her  issue  lose  their  interest 
in  her  tarwad  by  her  marriage  with  a  man  who  follows  a 
different  law. 

"  (3)  The  Subordinate  Judge  ought  to  have  found  that  by  custom 
the  defendants  5  to  9  have  not  lost  their  interest  in  their  natu- 
ral tarwad  by  the  marriage  of  their  mother. 
"  (4)  Because  the  conduct  of  the  parties  shows  that  the  appellants 

have  not  given  up  or  forfeited  their  right. 
"  (5)  Because  the  injunction  prayed  for  ought  not  to  have    been 

granted,  the  fifth  defendant  being  the  karnavan. 
"  (6)  Because  the  fifth  defendant  has  the  right  to  manage  the 
tarwad  properties. " 
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Mr.  Shcphard,  for  appellants. 

The  Advocate- General  (Hon.  P.  0' Sullivan),  for  respondents. 

The  Court  (TtJRNEB,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 

JUDGMENT. 


The  question  raispd  in  this  appeal  is  whether  or  not  tha  children  of 
8  M.  238.     a  lady  governed  hv  Marumakatayatn  Law   and    of  her  consort  who   was 
governed  by  the  Makatayam  Law  lose  all  right   in   the  property   of  their 
mother's  tarwad. 

[243]  One  of  the  appellants'  witnesses,  who  claims  to  bean  authority 
on  matters  of  succession,  indicates  what  anpears  to  us  the  right  princinle 
for  the  decision  of  the  question.  He  says  that  it  is  hhe  natural  right  of  the 
children  of  the  lady  to  derive  from  their  mother  such  rights  of  inheritance 
as  would  ordinarily  pass  to  children  under  the  peculiar  Law  of  Marumaka- 
tayam.  It  lies  on  those  who  would  deprive  them  of  that  right  to  prove 
that  the  customary  law  disallows  their  succession. 

It  has  no  doubt  been  asserted  that  the  descent  of  property  from  a 
father  according  to  Makatayam  Law  and  from  the  mother  according  to 
Marumakatayam  Law  in  one  and  the  same  family  is  an  incongruity.  But 
similar  incongruities  are  not  unknown  to  the  law  elsewhere.  Ordinarily, 
no  doubt,  the  succession  to  immoveable  property  is  governed  not  by 
personal  but  by  local  law. 

Where  this  is  the  case,  as  in  England,  we  may  find  propertv  descend- 
ing according  to  the  General  law,  and  property  descending  according  to 
a  special  local  law,  to  different  members  of  one  and  the  same  family. 
Thus,  the  eldest  son  may  succeed  to  one  estate  in  virtue  of  the  general 
law  of  primogeniture  and  the  vounge^t  to  another  in  virtue  of  the  custom 
of  Borough  English,  and  all  the  sons  in  equal  shares  to  a  third  in  virtue 
of  the  custom  of  Gavelkind.  Again,  if  an  Englishman  has  married  a  lady 
enjoying  property  governed  by  the  law  of  a  foreign  country,  the  children 
would  inherit  their  father's  immoveable  property  in  England  according  to 
English  law  and  their  mother's  immoveable  property  in  the  foreign  country 
according  to  the  law  of  that  foreign  country. 

Prima  facie  then,  where  a  Makatavam  man  has  married  a  Maru- 
makatayam lady,  the  issue  would  be  entitled  to  their  father's  property 
in  accordance  with  the  rules  of  Makatayam  Law  and  to  the  oroperty 
of  their  mother's  tarwad  in  accordance  with  the  Marumakatayam 
Law. 

In  this  case  the  evidence  adduced  by  the  respondents  to  prove  a 
custom  to  the  contrary  is  far  too  slight. 

Five  witnesses  were  examined  by  the  respondents  on  this  point.  The 
first,  no  doubt,  asserted  the  existence  of  this  custom,  but  was  unable  to 
illustrate  it  by  any  case  in  which  there  has  been  an  actual  devolution  of 
property.  He  too  is  contradicted  by  bis  own  close  connexion,  the  fifth 
witness  for  the  respondents,  who  supports  the  appellant's  case,  claiming 
his  father's  property  under  the  [244]  Makatayam  Law  and  his  mother's 
under  the  Marumakatayam  Law.  The  second  witness  asserts  the  exist- 
ence of  the  custom,  but  he  too  can  give  no  instance  in  which  children 
have  been  deprived  of  their  rights  in  the  property  of  their  mother  whose 
family  followed  the  Marumakatayam  Law. 

The  third  witness,  a  vakil  in  the  Munsif's  Court  of  Painad,  affirms 
that  the  custom  exists,  but  he'is  unable  to  explain  it,  and  he  cannot  give 
any  instance  in  which  it  has  operated. 
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All   that  the   fourth  witness   says  is   that  his   mother  is    a  Maru-       1884 
makatayam  lady,  and  that  he  has  no  right  in  the  property  of  her  tarwad.      Nov.  2( 

The  evidence  of  the  first  witness  for  the  respondents  explains  what 
is  possibly  the  foundation  of  the  opinions  given  by  him  and  other  witnesses 
for  the  respondents.  He  says  that  in  some  families  the  ladies  receive 
dowers  in  extinguishment  of  their  claims  upon  the  familv  property, 
whether  the  family  follows  Makatayam  or  Marumakatayam  Law.  This 
makes  against  the  respondents' contention  and  tends  to  show  that  the  BH.  238. 
custom  alleged  may  be  a  mere  matter  of  contract.  The  fifth  witness,  whose 
mother  is  a  member  of  the  Nangileri  tarwad  to  which  the  respondents  be- 
long, asserted  he  was  in  the  enjoyment  of  rights  under  both  laws,  that  he 
followed  Marumakatayam  Law  as  far  as  his  mother's  properties  were 
concerned,  and  Makatayam  so  far  as  his  father's  properties  were  concern- 
ed, and  he  explicitly  denied  the  existence  of  the  custom  alleged  by  the 
respondents.  The  third  witness  for  the  appellants,  who  professed  to  bo 
a  referee  in  caste  disputes  among  Tiyans  (the  caste  to  which  the  parties 
belong),  supported  the  appellants'  allegation  that,  on  the  marriage  of  a 
Marumakatayam  lady  to  a  Makatayam  husband,  neither  she  nor  the  child- 
ren who  may  be  born  to  her  lose  their  right  by  Marumakatayam  Law  to 
the  property  of  their  mother's  tarwad  He  gave  as  an  instance  the  case  of 
a  vakil  whom  he  mentioned,  and  whose  house-name  shows  he  is  a  member 
of  his  mother's  tarwad. 

The  fourth  witness  for  the  appellants  supports  their  case  and  asserts, 
as  we  have  observed,  that  the  right  of  the  children  is  derived  from  their 
relationship  by  blood.  He  mentioned  that  his  niece  had  married  a  Maka- 
tayam husband  who  had  died,  and  that,  although  she  continued  to  reside 
with  her  brother-in-law,  her  children  lived  with  him  in  their  mother's 
tarwad. 

The  case  cited  hy  the  Subordinate  Judge  decided  that  a  Tiyan  [245] 
woman  following  the  Marumakatayam  Law  does  not  forfeit  her  right  in 
the  property  of  her  tarwad  by  having  been  once  married  to,  and  subsequ- 
ently divorced  from,  a  Tiyan  who  followed  the  Makatayam  rule.  This 
case,  in  so  far  as  it  has  a  bearing  on  the  question  before  us,  supports  the 
appellants'  case.  So  also  does  the  decision  of  the  Principal  Sadr  Amin 
Mr.  K.  Krishna  Menon,  in  Original  Suit  29  of  1865,  where  it  was  held 
that  the  son  of  a  Marumakatayam  lady  was  not  deprived  of  the  right  to 
inherit  from  her  Makatayam  father.  Against  the  opinion  of  Mr.  Justice 
Holloway,  when  Judge  of  Malabar,  we  may  set  that  of  Mr.  Wigram,  who 
asserts  that  the  custom  of  double  inheritance  exists,  notwithstanding 
the  attempts  of  the  Court  to  stifle  it.  In  Appeal  Suit  No.  144  of  1875  all 
that  the  Court  decided  was,  that  the  property  of  the  Makatayam  husband 
would  be  governed  by  Makatayam  Law.  There  is  nothing  in  any  of  these 
cases  which  compels  us  to  a  conclusion  different  from  that  which  the 
better  evidence  in  this  case  establishes  as  to  the  practice  of  the  people 
and  which  is  in  conformity  with  natural  justice. 

We  are  not  expressing  any  opinion  on  the  question  as  to  whether  it 
is  or  is  not  optional  to  the  issue  of  such  marriages  to  adopt,  in  respect  of 
the  property  over  which  they  have  absolute  power,  either  law  of  inherit- 
ance. According  to  the  principle  enunciated  in  Abraham  v.  Abraham  (I), 
respecting  converts  to  a  religion  which  imposes  a  law  of  inheritance 
differing  from  that  imposed  by  their  original  faith,  it  would  seem  they  have 
such  a  right.  All  that  the  respondents'  witnesses  have  shown  is,  that  it  is 
usual  for  the  descendants  of  such  marriages  to  elect  the  Makatayam  Law. 
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No  objection  was  taken  to  the  finding  of  the  Subordinate  Judge  tbat 
the  gifts,  which  it  was  in  part  the  object  of  the  suit  to  set  aside,  were 
invalid. 

So  much  of  the  decree  of  the  Court  of  First  Instance  as  declares  that 
the  defendants  5  to  9  have  no  right  in  the  plaintiffs'  Nangileri  tar  wad,  or 
to  its  properties,  and  as  restrains  the  defendant  No.  5  from  interfering  with 
the  management  of  the  tarwad  property  must  be  reversed. 

The  respondents  must  bear  the  appellants'  costs  of  this  appeal,  and 
each  party  will  bear  his  own  costs  in  the  Court  of  First  Instance. 


8M.  246  =  9  Ind.  Jur.  146. 
[246]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 

GANGADHARA  (Plaintiff)  Appellant  v.  SIVARAMA  AND  OTHERS 
(Defendants)  Respondents*      [21st  August  and  17th  November,  1884.] 

Mortgage — First  mortgage  paid  off  by  third  mortgagee  in  ignorance  of  second  mortgage — 
Registration — Notice — Intention  to  keep  alive  first  mortgage  presumed. 

S  mortgaged  land  to  P.  G  subsequently  obtained  a  decree,  by  consent,  against 
8,  creating  a  charge  on  the  same  and  other  land,  and  registered  the  decree.  A,  in 
ignorance  of  G's  decree,  paid  off  P's  mortgage,  but  took  no  assignment  thereof, 
and  took  a  mortgage  from  8  of  all  the  land  covered  by  G's  decree.  In  a  su't  by 
G  against  S  and  A  to  enforce  payment  of  his  mortgage  debt  : 

Held,  that  A,  not  having  bad  notice  of  G's  decree,  was  entitled  to  stand  as  first 
incumbrancer  in  respect  of  the  money  paid  to  discharge  P's  mortgage,  and  that, 
even  if  registration  was  legal  notice,  an  intention  to  keep  alive  P's  mortgage  was 
to  be  presumed  in  tavour  of  A,  in  accordance  with  the  ruling  of  the  Privy  Council 
in  Ookul  Doss  Gopal  Doss  v.  Rambux  Seochand.  (L.R.,  11  LA.  126.) 

[F.,  15  M.  268  (277);  Appl.,  22  0.  33  (44);  R.,  13  A.  432  (F.B.);  35  M.  183  (185)  =  12 
Ind.  Gas.  412  (418)-22  M.L.J.  12  (14)  =  10  M.L.T.  380  =  (1912)  M.W.N.  158 
(161)  ;  16  Ind.  Cas.  877  (880);  21  M.L.J.  213  and  475  =  9  M.L  T.  431  and  499  = 
(1911)  1  M.W.N.  165  (170);  D.,  18  B.  86  (90).] 

THIS  was  an  appeal  from  the  decree  of  J.  C.  Hughesden,  District  Judge 
of  Tinnevelly,  dated  30th  July  1884,  reversing  the  decree  of  P.  Tirumal 
Eau,  Subordinate  Judge  of  Tinnevelly,  in  suit  40  of  1882. 

The  suit  was  brought  by  Gangadhara  Ramayyar  against  Sivarama 
Mudali  (1),  Ayyavayyar  (2),  Parasuramayyar  (3),  andMuttukrishnayyar  (4) 
to  set  aside  certain  orders  of  the  Subordinate  Court,  dated  28th  March 
and  29th  June  1881,  releasing,  on  the  petition  of  defendants  2,  3,  and  4, 
certain  land  from  attachment  made  in  execution  of  the  decree  in  suit 
39  of  1877  obtained  by  plaintiff  against  defendant  No.  1. 

The  Subordinate  Judge  decreed  for  plaintiff;  defendant  No.  1  to  pay 
the  costs  of  all  parties  to  the  suit. 

On  appeal,  the  District  Court  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  [247] 
from  the  judgment  of  the  Court  (TURNER,  C.J.  and  MoTTUSAMi  AYYAK,  J.). 

Mr.  Shephard  and  Hon.  Rama  Rait,,  for  appellant. 

Bhashyam  Ayyangar,  for  respondents. 

*  Second  Appeal  387  of  1884. 
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Brajeshware  Pashakar  v.  Bttdhamiddi   (l)    was    cited    for    appellant.  1884 

For  respondents  Gokul  Doss  Gopal   Doss  v.   Rambux   Seochand    (2)    was  Nov.  17. 
relied  on,  and  it  was  contended  that  there  was  no  difference  between    the 

case  of  a  purchaser  and  a  third  mortgagee.  In  reply  it  was  contended  that  APPEL- 

the  decision  in  the  latter  case  did  not  go  beyond  the  decision  in  Adams  v.  LATE 

Angell  (3).  CIVIL. 

JUDGMENT.  8M— _ 

On  the  17th  day  of  November  the  following  judgment  was  delivered  9  Ind.  Jur. 
by  146. 

TURNER,  C.J. — Sivarama  Mudali,  the  respondent  No.  1,  was  the 
owner  of  the  five  plots  of  land  mentioned  in  the  plaint. 

In  1866  he  mortgaged  plots  1,  2,  and  3  to  Pushpavanalingam  Mudali, 
who,  in  October  1877,  obtained  a  decree  for  the  enforcement  of  his 
mortgage. 

In  the  same  year  the  appellant,  Gangadhara  Eamayyar,  brought 
Original  Suit  No.  39  of  1877  against  Sivarama  Mudali,  and,  in  February 
1878,  he  obtained  a  decree  on  a  compromise,  providing  for  the  payment 
of  the  judgment-debt,  as  therein  mentioned,  and  declaring  the  lands  now 
in  suit  hypothecated  as  security  for  the  payment  in  accordance  with  the 
terms  arranged.  The  petition  in  which  the  terms  of  the  compromise 
were  notified  to  the  Court  contained  the  following  statement: — "The 
defendant  assures  that  he  has  not  till  now  encumbered  the  mortgaged 
property  either  by  morogage,  hypothecation,  &c.,  to  any  other  person." 
The  decree  was  duly  registered.  On  23rd  May  1878  the  respondent  No.  1 
borrowed  Rs.  3,500  from  tho  respondents  2,  3,  and  4  and  mortgaged  to 
them  the  five  plots  of  land.  Of  the  sum  of  Es.  3,500,  Rs.  1,900  were 
paid  to  Pushpavanalingam  Mudali,  who,  in  consideration  of  the  payment, 
released  his  lien  on  the  plots  mortgaged  to  him — Nos.  1,  2,  and  3. 

Default  having  been  made  in  uayment  of  the  sums  due  under  the 
decree  in  Original  Suit  No.  39  of  1877,  the  appellant  attached  the  pro- 
perties hypothecated  ;  the  respondents  2,  3,  and  4  filed  an  objection  and 
the  properties  were  released.  The  appellant  then  [248]  instituted  this  suit 
to  obtain  a  declaration  that  the  properties  hypothecated  are  liable  to  be 
sold  in  execution  of  his  decree,  and  that,  inasmuch  as  his  lien  is  prior  to 
that  held  by  the  respondents,  he  is  entitled  to  have  the  sale  made  free 
from  the  incumbrance  held  by  them. 

Respondents  2,  3,  and  4  pleaded  that  tho  hypothecation  of  the  lands 
to  the  appellant  was  fraudulent  and  relied  on  their  mortgage  deed.  No 
evidence  was  given  in  support  of  the  allegation  that  the  hypothecation  in 
the  appellant's  favour  was  contrived  fraudulently. 

The  Subordinate  Judge  held,  in  the  absence  of  such  proof,  that  it  was 
to  be  presumed  the  compromise  had  been  accepted  by  the  appellant  in 
good  faith,  and,  finding  that  respondents  2,  3,  and  4  had  not  obtained  a 
transfer  or  assignment  of  the  prior  hypothecation,  which  had  been  dis- 
charged with  the  loan  obtained  from  them,  he  held,  in  advertence  to 
previous  decisions  of  this  Court  and  to  the  decision  of  the  Privy  Council 
in  Pandoorung  Bullal  Pandit  v.  Balakrishen  (4)  that  the  appellant's  lien 
was  entitled  to  priority.  On  appeal,  the  Judge  considered  that  the  state- 
ment made  in  the  petition  to  the  Court  that  no  prior  liens  subsisted  made 
out  a  prima  facie  case  of  fraud  against  the  appellant,  and  that,  as  the 
appellant  had  not  rebutted  it,  the  plea  that  the  lien  was  obtained  by  fraud 

(1)  6  C.  268.          (2)  11  I.A.  126.          (3)  L  R.  5  Oh.  D.  634.          (4)  2  M.  I.  A.  60. 
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was  established.  While  he  agreed  with  the  Subordinate  Judge  that  the 
respondents  2,3,  and  4  were  not,  on  the  other  grounds  urged,  entitled  to 
priority,  he  on  this  ground  reversed  the  decree  of  the  Subordinate  Judge 
and  dismissed  the  suit.  In  aopeal,  it  is  contended  that  the  suit  should 
not  have  been  wholly  dismissed,  assuming  that  the  appellant  had  failed  to 
establish  that  he  was  entitled  to  the  sale  of  the  lands  Nos.  1,  2,  and  3  free 
of  the  lien  held  by  respondents  2,3,  and  4,  for.  as  there  was  not  any  ques- 
tion that  the  sum  decreed  to  him  was  a  bona  fide  debt,  he  was  at  least  en- 
titled to  the  sale  of  the  lands  subject  to  the  incumbrance  held  by  these 
respondents. 

This  objection  must  be  allowed.  Again  it  is  argued  that  no  case  of 
fraud  was,  prima  facie,  established  against  the  appellant,  and  to  this  con- 
tention we  also  accede.  The  statement  in  the  petition  of  the  5th  Februarv 
1878,  if  it  proved  anything,  proved  m  more  than  that  the  appellant  had 
been  himself  deceived.  There  [249]  being  no  other  evidence  that  the 
lien  asserted  by  the  appellant  was  procured  by  fraud,  the  question  arises 
whether  the  respondents  2,3,  and  4  are  entitled  to  prioritv  to  the  extant 
to  which  they  satisfied  the  lien  of  Pushpavanalingam  Mudali.  It  has  not 
as  yet  been  held  in  this  Court  that  registration  is  notice;  for  all  that 
appears,  the  respondents  2,3,  and  4  had  no  notice  of  the  lien  created  by 
the  decree  in  the  appellant's  favour  ;  without  such  notice  they  would  be  in 
no  worse  position  than  purchasers  for  value,  who,  ignorant  of  the  insecur- 
ity of  their  title,  had  discharged  an  incumbrance,  that  is  to  say,  they 
would  he  entitled,  in  respect  of  the  sums  naid  by  them  to  discharge  the 
lien  of  Pushpavanalingam  Mudali  to  stand  as  first  incumbrancers.  Even 
if  they  had  had  notice,  they  are  entitled  under  the  recent  ruling  of  the 
Privy  Council  in  Gokul  Doss  Gopal  Doss  v.  Rambux  Seochand  (l)  to  havo 
an  intention  to  keep  alive  the  securitv  presumed,  unless  the  contrary  is 
shown.  Under  these  circumstances,  the  decree  of  the  Appellate  Court 
in  so  far  as  it  reversed  the  decree  of  the  Subordinate  Judge  in  its  entirety 
and  dismissed  the  suit  must  be  reversed  and  the  decree  of  the  Subordinate 
Judge  must  be  modified  as  to  Nos.  1.  2,  and  3  by  declaring  that  the  sale 
must  be  made  subject  to  the  lien  of  the  respondents  for  Bs.  1,900,  the 
sum  paid  to  Pushpavanalingam.  Each  party  will  bear  his  own  costs  in 
all  Courts,  as  neither  has  fully  established  his  contention. 


8  M.  249  (F.B.)  =  9  Ind.  Jur.  185. 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Reman, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 

Mr.  Justice  Brandt. 


VENKATA  (Defendant)  Appellant  v.  KAMA   (Plaintiff)  Respondent* 
[7th  October,  and  25th  November,  1884.] 

Regulation  IV  of  1831— Act  IV  of  1866  (Madras)—  Karnam's  inam  land —Hereditary 
office — Enfranchsement—Inam  Commissioner's  title-deed — Title  to  emoluments  of 
office. 

The  lands  forming  the  emoluments  of  an  hereditary  village  office  having  been 
seoarated  from,  the  office  bv  Government,  were  enfranchised  and  granted  by  the 
[250]  Inam  Commissioner  to  V,  who  had  been  appointed  to,  and,  at  the  date  of 
enfranchisement,  held  the  office  without  possessing  any  hereditary  claim  thereto. 

*  Second  Appeal  195  of  1884. 
(1)  11   I.  A.  126. 
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In  a  suit  by  R,  who   claimed  to  be  of  the  family  of  the  hereditary  office-         1884 
holders,  to  recover  the  land  from  V.                                                                                  .... 
Held,  by  the  Full  Bench  (Hutchins,  J.,  dissenting)  that  R  could  not  recover.          !_ 

[P.,  9  M.  214  (217)  ;  15  M.  284  (286)  ;  21  M.  47  (48)  ;  Cons.,  26  M.  339  (359)  ;  R.,  20  FULL 
M.  454  (456)  =  10  Ind.  Jur.  94  ;  27  M.  16  (19)  ;  30  M.  434=17  M  L  J.  101  (102)  r»uxrriT, 
=  2M.L.T.  101;  31  M.  526=18  M.L.J.  603  (604)  =4  M.L.T.  282;  7  M.L.J.  248;  °*  'H< 

D.,   10  M.  226  (227)  =  11  Ind.  Jur.  332  ;  22  M.  204  (206).]  _  .7T,Q 

o  Ml.  £*i*J 

THIS  was  an  appeal  from  the  decree   of  J.   D.   B.    Gribble,  District    (F.B.)=9 
Judge  of  Cuddapab,  dated  28bh  November  1883,  confirming  the  decree  of    Ind-  Jur- 
V.  Subramanya  Sastri,    District  Munsif    of   Proddatur,    in   Suit    567    of        18S- 
1881. 

The  suit  was  brought  by  Settipalle  Eama  Subbayya  against  Ballava- 
ram  Venkata  Eamayya  to  recover  certain  land  valued  at  Es.  660,  which, 
the  plaintiff  alleged,  had  belonged  to  his  ancestors  as  karnam's  inam. 
The  Collector  of  the  District  had  given  this  land  to  the  defendant  when 
the  defendant  was  appointed  to  the  office  of  karnam  on  the  13th  October 
1877,  and, when  the  inam  lands  were  enfranchised,  the  Inam  Commissioner 
gave  the  title-deed  to  the  defendant.  The  defendant  pleaded,  inter  alia, 
that  the  plaintiff  had  no  right  to  sue,  inasmuch  as  the  order  appointing 
him  karnam  in  1877  had  not  been  cancelled. 

The  plaintiff's  claim  was  decreed  by  the  District  Munsif.  On  appeal, 
the  District  Court  reversed  this  decree  on  the  ground  that  the  Civil 
Courts  had  no  jurisdiction. 

This  decree  having  been  reversed  on  appeal  by  the  High  Court 
(KiNDERSLEY  and  HUTCHINS,  JJ.),  the  suit  was  remanded  and  the  decree 
of  the  Munsif  was  then  confirmed. 

Sadagopacharyar,  for  appellant. 

Gurumurti  Ayyar  and  Sadasiva  Ayyar,  for  respondent. 

On  the  3rd  September  1884  the  case  was  heard  by.  a  Division  Bench 
(HUTCHINS  and  BRANDT,  JJ.)  and  was  referred  to  a  Full  Bench  for 
decision  by  HUTCHINS,  J.,  who  delivered  the  following 

JUDGMENT. 

The  main  facts  of  this  case  are  identical  with  those  of  the  cases  relied 
on  by  the  appellant — Kamatchiv.Agilanda(l),Srinivas'iv.Laleshmamma(%), 
Bada  v.  Hussu  Bhai  (3),  and  S.  A.  390  of  1883  (4).  The  subject-matter 
is  an  enfranchised  service  inam,  and  the  appellant  was  the  office-holder 
at  the  time  of  the  enfranchisement,  while  the  respondent  is  the  representa- 
tive of  a  former  incumbent  and  sued  to  recover  the  land. 

[251]  It  is  admitted  that  the  lands  were  appurtenant  to  the  office 
of  karnam,  and  that  such  office  belonged  hereditarily  to  the  respondent's 
family.  If  the  lands  had  not  been  enfranchised,  the  respondent  might 
unquestionably  have  instituted  a  suit  before  the  Collector  under  Eegula- 
tion  VI  of  1831,  and  I  think  there  can  be  no  doubt  whatever  that,  unless 
the  respondent  was  personally  unfit;  for  the  office,  the  Collector  would 
have  been  bound  to  give  it  him  with  all  its  emoluments.  It  seems  hardly 
worth  while  to  cite  authorities  to  show  that  all  suits  under  Eegulation 
VI  of  1831  were  decided  upon  this  principle.  To  ensure  the  office  being 
held  by  a  qualified  person,  the  Executive  was  compelled  to  reserve  to 
itself  the  determination  of  all  claims,  but  subject  to  this  one  condition 
tbe  absolute  right  of  hereditary  succession  has  been  repeatedly  recognized. 
The  office  was  of  course  impartible  and  inalienable,  but  it  was  repeatedly 
laid  down  that,  even  when  a  village  officer  was  dismissed  for  misconduct, 

(1)  6  M.  334.  (2)  7  M.  206.  (3)  7  M.  2361.  (4)  Not  reported,    s 
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his  nearest  heir  should  be  appointed  in  his  place,  unless  either  manifestly 
unfit  or  a  participant  in  the  misconduct.  It  was  only  when  therewas  nomem- 
ber  of  the  family  hereditarily  entitled,  who  was  fit  for  the  duty,  that  the 
Executive  considered  itself  at  liberty  to  confer  the  office  on  a  stranger; 
and  even  then  it  was  distinctly  laid  down  that  the  stranger's  incumbency 
was  to  last  only  as  long  as  the  life  of  the  dismissed  servant,  and  on  the 
death  of  this  party  the  office  is  to  revert  to  the  family,  and  to  be  filled  by 
his  next-of-kin  fit  for  service.  The  hereditary  right  even  of  a  female  has 
been  repeatedly  recognized  by  both  the  Board  and  the  Government.  In 
such  cases  it  was  usual  to  appoint  a  gumasta  from  the  relations  of  the 
family,  or,  failing  them,  a  stranger,  but  such  gumasta  or  stranger  was 
always  removeable  at  pleasure.  In  my  judgment,  it  can  hardly  be  question- 
ed that  if  the  respondent  had  preferred  his  claim  before  the  Collector 
prior  to  the  enfranchisement  of  the  inam,  the  office  would  have  been 
given  to  him  and  some  other  person, possibly  the  respondent,  enrolled  as 
his  gumasta. 

What  really  happened  was  this.  The  plaintiff's  adoptive  father  died 
in  1870,  and  his  death  rendered  the  office  vacant.  The  plaintiff  was  then 
a  child  and  a  claim  was  lodged  on  his  behalf ;  but  in  1874,  probably  on  the 
ground  that  he  claimed  through  an  adoption,  the  Divisional  Officer 
directed  that  he  should  produce  a  certificate  of  [252]  heirship,  and  that 
meanwhile  the  inam  should  be  classed  as  siwaijama — in  other  words,  that 
the  full  assessment  should  be  collected  from  the  cultivators  and  credited  to 
Government  as  extra  land  revenue. 

On  the  other  hand,  the  appellant  was  appointed  karnam  in  1877,  and 
at  the  Inam  settlement,  made  a  year  or  two  later,  the  lands  were  enfran- 
chised in  his  name  as  the  person  at  the  time  in  possession.  It  is  admitted 
that  he  had  no  hereditary  claim,  and  he  has  since  been  removed  from  office 
on  that  very  ground.  As  the  Munsif  has  pointed  out  in  an  able  and  well- 
considered  judgment,  the  appellant's  claim  to  retain  the  lands  rests  solely 
on  what  the  Munsif  calls  the  casual  incident  of  his  having  held  the  office 
and  theinams  at  the  time  of  settlement. 

What  then  was  the  effect  of  the  Inam  settlement  is  the  question  to 
be  determined.  When  Mr.  Justice  Kindersley  and  myself  remanded  this 
suit,  the  District  Court  having  held  that  it  had  no  jurisdiction,  it  ap- 
peared to  me,  and  I  believe  to  my  learned  colleague  also,  that  the 
intention  of  the  Legislature,  as  well  as  of  the  Executive  under  whom  the 
Inam  Commissioner  acted,  was  that  any  person,  who  could  have  sued 
before  the  Collector  for  the  office  and  its  emoluments  prior  to  the  enfran- 
chisement, would  now  be  entitled  to  sue  for  the  lands  before  the  Civil 
Courts.  In  other  words,  any  person  hereditarily  entitled  and  whose  claim 
had  not  been  considered  and  rejected  by  the  Collector,  can  now  enforce  his 
right  to  the  enfranchised  lands  through  the  Courts.  I  thought  that  the 
effect  of  the  enfranchisement  of  the  lands  from  the  condition  of  service 
was  simply  to  prevent  unfitness  for  service  being  pleaded  to  a  suit  for  the 
lands,  and  that  the  only  advantage  given  to  the  person  in  whose  favour 
or  name  the  enfranchisement  was  made  was  to  throw  on  any  other 
claimant  the  burden  of  proving  his  claim.  And  this  is  no  slight  advantage 
when  it  is  remembered  that  the  lands  must  be  deemed  to  have  been  the 
sole  property  of  the  office-holder  or  person  entitled  to  the  office,  and  that 
Madras  Act  IV  of  1866,  Section  3.  expressly  provides  that  no  decision 
already  passed  by  a  Ee venue  Officer  under  Regulation  VI  of  1831  shall  be 
called  in  question  by  the  Civil  Courts. 
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On  the  other  hand,  it  is  contended  that  the   Government  had  the       1884 
absolute  disposal  of  these  service  inams,  and  that  they  have  [253]  chosen  to     Nov.  25. 
give  them  to  the  appellant.  Is  that  the  effect  of  what  the  Government  has 
done  ?  I  think  not,  and  I  shall  endeavour  to  show  this  hereafter.     For  the       FULL 
present  I  merely  wish  to  point  out  that,   if  it  had  been  intended  that  the    BENCH. 
enfranchisement  in  favour  of  the  actual   incumbent  should  be  conclusive, 
nothing  could  have  been  simpler  than  to  say  so,  whereas  all  that  Act  IV 
of  1866  provides  is  that  the  lands    shall  be  no  longer  subject  to  thecondi-    (*".B.)=9 
tion  of  service,   and  that  the  previous  Revenue  decisions  shall  not  be    *n(*'  ^UI>1 
questioned.     A   decision  under  the   Regulation  need  not,  perhaps,   be  a 
formal  adjudication  in  an  actual  suit,  but  it  must  be  an  order  to  which  the 
claimant  or  some  one  on  his  behalf  was  a  party  and   against   which  he 
might  have  appealed.     A  mere  order  of  appointment  made  behind  the 
claimant's  back  cannot,  in  my  judgment,  be  deemed  a  decision  at  all. 

Before  considering  further  the  effect  of  the  In  am  settlement,  I  will 
notice  the  decisions  already  given  by  this  Court,  and  I  will  at  once  admit 
that,  if  the  dicta  contained  in  the  judgments  are  correct,  the  view  which 
I  am  disposed  to  adopt  is  wrong.  But  it  seems  to  me  that  in  none  of  the 
oases  yet  decided  did  the  precise  point  now  ac  issue  arise,  and  that  the 
principles  to  be  applied  ought  to  be  more  fully  considered. 

In  Kamatchi  v.  Agilanda  (1),  the  plaintiff's  brother  had  been  dismissed 
and  the  defendant  appointed  in  his  stead.  On  attaining  his  majority  the 
plaintiff  applied  for  the  office,  but  the  Collector  rejected  his  claim.  It 
was  held,  and  I  think  quite  rightly,  that  this  was  a  decision  against  him, 
and  that  his  only  remedy  was  to  Lave  appealed  to  the  Revenue  Board.  In 
the  course  of  the  judgment,  however,  it  was  pointed  out  that  the  Civil 
Courts  were  still  debarred  from  taking  cognizance  of  claims  to  hereditary 
offices,  and  it  was  said  that,  until  the  plaintiff  obtained  the  office,  he  was 
not  entitled  to  the  emoluments,  and  that,  as  the  emoluments  were  severed 
from  the  office  before  he  obtained  a  recognition  of  his  right  to  the  office, 
the  Civil  Courts  cannot  award  them  to  him.  The  existence  of  a  decision 
against  the  plaintiff  was  fatal  to  his  claim  :  the  correctness  of  the  other 
principle  laid  down  appears  to  me  open  to  serious  question. 

[254]  In  Srinivasa  v.  Lakshmamma  (2),  the  plaintiff  had  himself 
been  dismissed  as  unfit  for  the  office,  and  it  was  held,  no  doubt  rightly, 
that,  when  he  was  removed  from  the  office,  he  lost  his  right  to  the  lands. 
Here,  again,  there  had  been  a  decision  which  the  Civil  Courts  could  not 
question. 

In  Bada  v.  Hussu  Bhai  (3),  the  plaintiff's  mother  had  applied  for  his 
deceased  father's  share,  the  plaintiff  himself  being  in  jail,  and  the  Revenue 
authorities  had  declined  to  recognize  the  private  division  set  up  by  her, 
and  again  relied  on  by  the  plaintiff  before  the  Civil  Courts.  Consequently 
the  whole  inam  had  been  conferred  on  the  defendant,  who  had  been 
admittedly  holding  the  office  for  more  than  thirty  years.  Although  the 
plaintiff  was  not  himself  a  party  to  this  decision,  the  claim  had  been  made 
>n  his  behalf,  and  it  was  clearly  a  question  of  policy,  with  which  tbo 
Courts  had  nothing  to  do,  whether  the  alleged  division  of  1845  should 
be  recognized  or  not.  The  plaintiff's  claim  had  been  considered  and 
those  of  another  member  of  the  family  preferred.  It  seems  to  me  that 
this  would  have  been  a  sufficient  ground  for  rejecting  the  claim,  but  the 
judgment  appears  to  lay  down  a  general  principle  that  no  one,  who  has 
lot  held  the  office,  cao  claim  the  lands  formerly  appurtenant  to,  but  now 

(1)  6  M.  334.  (2)  7  M.  206.  (3)  7  M.  236. 
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1884       severed  from,  it.     I  was  a  party  to  this  judgment  myself,  but  in  agreeing 
Nov.  25.      to  it  I  had  regard  to  the  particular  facts  of   the  case,   and  did   not  intend 

to  admit  the  principle  as  one  of  universal  application. 

FULL  There  is  another  case,  unreported,  Kakerla  Chirra  Reddi  v.  Thathi 

BENCH.     Reddi  Pulla  Reddi  (Second  Appeal  No.  390  of  1883).     The  decision  there 

was  expressly  put  on  the  ground  tuat  the  defendant  was  in  possession  of 

the  office  and  its  emoluments  under  a  decision  of  the  Collector  which  stood 

(F.B.)=       unreversed,  and  it  appears   from   the    pleadings   that    the    Collector    had 

ia^Ur      bestowed  the  office  on  the  defendant  by  an  order  to  which  the  plaintiff  had 

been  a  party  and  against  which  he  had  appealed  to  the  Board. 

Second  Appeal  No.  170  of  1884  was  heard  at  the  same  time  as  the 
present  case.  The  facts  were  very  similar  to  those  of  Bada  v.  Hussu 
Bhai,  and  we  dismissed  the  suit  on  the  ground  that  from  motives  of  policy 
before  enfranchisement  Che  Revenue  authorities  had  suppressed  the  office, 
or  share  of  the  office,  held  by  those  under  whom  the  plaintiff  claimed. 

[255]  I  had  intended,  before  referring  this  case  to  a  Fall  Bench,  to 
go  more  fully  into  the  effect  of  the  Inam  Commissioner's  operations,  but 
the  papers  which  I  asked  for  have  not  yet  bean  submitted,  and  I  do  not 
like  to  defer  the  reference  any  longer.  I  apprehend  that  there  will  be  no 
difficulty  in  showing  that  the  Government  in  appointing  an  Inam  Com- 
missioner, and  the  Commissioner  in  carrying  out  the  settlement,  expressly 
abstained  from  going  into  any  disputed  title.  In  this  respect  I  believe 
there  was  no  difference  between  personal  inams  under  Eegulation  IV  of 
1831  and  service  inams  under  Eegulation  VI  of  the  same  year.  The  one 
class  were  as  much  at  the  absolute  disposal  of  Government  as  the  other  : 
the  Government  could  have  resumed  either,  or  they  could  have  conferred 
either  on  any  one  they  pleased :  but  what  they  did  was,  I  believe,  simply 
to  withdraw  their  own  claim  while  imposing  a  quit-rent  and  to  leave  all 
claimants  to  the  land,  subject  to  that  quit-rent,  to  geo  their  respective 
titles  determined  by  the  Civil  Courts. 

With  these  remarks,  I  would  refer  this  case  to  a  Full  Bench. 

BRANDT,  J. — I  have  no  objection  to  this  case  being  referred  to  a 
Full  Bench,  reserving  my  opinion  on  the  question  referred. 

On  the  7th  of  October  1884,  the  case  was  heard  by  the  Full  Bench 
(TURNER,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR,  HUTCHINS,  and  BRANDT, 
JJ.). 

On  the  25th  of  November  the  following  judgments  were  delivered  : — 

JUDGMENTS. 

TURNER,  C.J. — The  office  of  karaam  was  created  for  the  discharge  of 
gwasz-public  functions.  When  education  was  not  general,  the  arts  of 
writing  and  keeping  accounts,  like  other  crafts,  were  exercised  by  par- 
ticular families,  and  so  it  came  to  pass  that  in  very  many  places  the  office 
of  karnam  descended  from  father  to  son,  and  by  custom  became  here- 
ditary. 

Emoluments  for  the  discharge  of  the  duties  of  the  office  were  pro- 
vided either  in  the  shape  of  land  exempt  from  revenue  or  subject  to  a 
lighter  assessment,  or  of  fees  in  grain  or  cash,  or  of  both  land  and  fees. 

The  importance  of  securing, the  due  performance  of  the  duties  of  the 
office  led  at  an  early  period  of  British  administration  to  the  enactment  of 
Regulations  respecting  it. 

Eegulation  XXIX  of  1802,  a^ter  adverting  to  the  expediency 
[256J  of  continuing  the  office  "  on  an  efficient  establishment,"  provides 
for  the  maintenance  in  permanently-settled,  zamindaries  of  offices 
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of  record  under  karnams.     It  confers  on  the  proprietors  the  nomination       1884 

ofkarnams  and,  recognizing  the    custom  of    hereditary    descent   in   sub-  Nov.  25, 
ordination  to  securing   efficiency  in  the  office-holders,   it   prescribes   that 

in  filling   vacancies  in  the  office  of    karnam    the  heirs  of  the    preceding  FULL 

karnam  should   be  chosen,  except  in  cases  of    incapacity    proved    before  BENCH, 
the  Zilla  Judge,  in  which  cases  the  landholders  are  to  be  free  to  exercise 

their  discretion  in  the  nomination. 

'F  B  )  =  9 
The  Eegulacion  goes   on  to  declare   the  duties  of  the  karnams   so        d  j 

appointed,  and  provides  penalties  in  the  shape  of  fine  and  imprisonment  JOB 
for  the  ueglect  or  fraudulent  performance  of  such  duties.  The  Regulation 
does  not  provide  for  the  performance  of  such  duties  by  deputy.  It  treats 
the  office  as  it  might  any  other  public  office  as  one  of  which  the  duties 
are  to  be  discharged  personally,  and  prescribes  personal  penalties  for  the 
breach  of  them.  Even  while  allowing  a  customary  right  by  inheritance 
to  create  a  preferential  title  to  the  office,  it  does  not  treat  it  as  creating  an 
unqualified  right,  but  makes  the  personal  capacity  of  the  claimant  a 
condition  essential  to  its  recognition. 

It  is  noticeable  that  this  Regulation,  possibly  in  order  to  secure  the 
independence  of  the  office-holders,  makes  no  provision  for  their  dismissal 
when  once  they  have  been  appointed. 

Regulation  II  of  1806,  Section  7,  declared  that  certain  of  the  rules  of 
Regulation  XXIX  of  1802  should  not  extend  to  districts  where  the 
revenue  was  not  permanently  settled,  but  that  in  addition  to  the  rules 
prescribed  by  Sections  11, 12,  17,  18,  19  of  Regulation  XXIX  other  rules 
mentioned  therein  where  thereby  enacted  for  the  due  discharge  of  the 
duties  of  karnams.  The  rules  which  wore  thus  awkwardly  imported  from 
the  earlier  Regulation  were  those  which  relate  to  the  duties  of  karnains 
and  to  the  penalties  to  which  they  were  liable ;  the  further  rules  enacted 
by  the  later  Regulation  placed  the  karnams  under  the  immediate  authority 
of  the  Collectors,  empowered  Collectors  without  restriction  to  nominate 
persons  to  the  office  for  the  approval  of  the  Board  of  Revenue,  and 
declared  a  karnam  so  appointed  liable  to  removal  from  office  for  in- 
capacity, disobedience  or  the  neglect  of  the  Collector's  orders,  or  for  falsi- 
fying or  mutilating  accounts,  or  if  having  abandoned  [257]  the  duties  of  his 
jffice  for  other  pursuits  he  failed  to  return  or  reassume  them  within  one 
month. 

Here,  again,  it  will  be  seen  that  the  terms  of  the  Regulation  made  no 
>rovision  for  the  performance  of  the  duties  by  deputy.  On  the  other 
hand,  the  context  presumed  a  personal  discharge  of  the  duties  of  the  office, 
and  liability  to  personal  penalties  for  breach  of  duty  was  imported  from 
the  earlier  Regulation.  Regulation  II  of  1806,  Section  7,  with  the  excep- 
tion of  Clause  2,  which  subjected  the  karnams  in  districts  not  permanently 
settled  to  the  control  of  the  Collectors,  was  repealed  by  Act  XII  of  1876 
(Obsolete  Enactments),  but  I  have  referred  to  it  as  showing  what  was  up 
to  the  date  of  its  repeal  the  law  which  regulated  appointments  to  the  office. 

The  question  as  to  whether  the  incapacity  wh'ich  resulted  from  sex  or 
age  is  such  as  is  contemplated  by  Regulation  XXIX  of  1802  came  on  more 
than  one  occasion  before  the  Court.  8'Bj?2ff..  I0j 

In  Alymalummaul  v.  Vencatoovien  (1),  a  woman,  and  in  "mOolaty 
Bhoopatyrauz  v.  Vadda  Pitty  Gurrauze  (2),  a  minor,  were  held  by  the  Sadr 
Court  incompetent.  The  Court  was  not  unaware  that  in  some  instances 
these  disqualifications  had  not  been  recognized  by  the  Revenue  authorities, 

(1)  2  M.  8.  D.  85.  (2)  M.  S.  D.  (1853)  91. 
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1884        but  ib  observed  that  the  chief  aim  of  the  Eegulation  was  "not  to  make  the 

Nov.  25.     office  an  hereditary  one,  but  to  prescribe  rules  for  having  it  filled   up  and 
the  duties  thereof  efficiently  discharged,  consistently  with  which  aim  alone 
FULL      the  claims  of  heirs  to  succeed  thereto  can  be  respected." 

BENCH.  The  decisions  of   the  Sadr  Court  were   followed   by  this  Court   in 

~         Venkataratnamma  v.  Ramanujasami   (1),  and  it   must    be    taken,    until 

._,    '  those   decisions   are   overruled,    that  in  the   case  of   permanently  settled 

'      ~ '     estates  inability  by  reason  of  age  or  sex  to  discharge  personally  the  duties 

a  '    Ul      of  the  office  is  a  sufficient  disqualification. 

It  will  be  observed  that  Eegulation  II  of  1806  did  not  impose  on  the 
Eevenue  authorities  the  obligation  to  have  regard  to  hereditary  claims  in 
appointing  karnams  in  districts  not  permanently  settled.  But  the  Board 
of  Eevenue  very  properly  considered  such  claims  should  be  recognized  to 
the  extent  to  which  the  Eegulation  XXIX  of  1802  had  allowed  them. 
In  Proceedings  of  25th  September  1849,  addressed  to  the  Collector  of 
Trichinopoly,  the  Board  observed  that  when  it  was  hereditary  the  right 
would  of  course  be  [258]  respected  so  far  as  was  consistent  with  a 
capacity  to  discharge  the  duties  attached  by  the  Eegulation  to  the  office. 
So  far  then  the  Board  and  the  Courts  were  in  accord.  The  Board 
inferred  as  the  Court  inferred  that  the  primary  consideration  in  making 
the  appointment  was  the  personal  competency  of  the  candidate. 

But  the  Board  proceeded  to  interpret  the  term  capacity  in  a  sense 
which  the  Court  could  not  accept  and  which  in  effect  rendered  the  qualifi- 
cation of  capacity  unmeaning.  It  was  held  that  because  the  Eegulation 
did  not  positively  prohibit  the  performance  of  the  duties  by  deputy  they 
might  be  so  performed.  Ic  must  be  at  least  open  to  serious  doubt  whether, 
when  a  gw#si-public  office  is  created  or  recognized  by  law  and  duties  im- 
posed on  the  holder,  it  is  competent  to  him  to  devolve  those  duties  on  a 
deputy  unless  such  power  is  expressly  given  or  may  be  inferred  from  the 
context.  Here,  if  any  inference  is  to  be  drawn  from  the  context,  the  Ee- 
gulations  intended  that  the  duties  of  the  office  should  be  performed  by 
the  holder  and  by  him  only.  The  earlier  Eegulation  expressly  made  capa- 
city a  qualification  for  appointment :  the  later  Eegulation  expressly 
declared  that  incapacity  was  a  good  ground  for  dismissal.  The  Eegu- 
lations,  moreover,  prescribed  fine  and  imprisonment  as  penalties  for  neg- 
ligence or  misconduct,  and  it  is  certainly  not  probable  that  the  latter 
penalty  would  have  been  authorized  except  for  the  breach  of  a  strictly 
personal  obligation. 

In  the  view  that  the  duties  of  the  office  might  be  discharged  by 
deputy,  the  Board  of  Eevenue  has  in  some  cases  allowed  the  appointment 
of  females  and  minors,  though  it  ordinarily  postpones  the  claims  of  any 
female  to  a  male  member  of  the  family.  If  the  principle  is  sound  that 
the  duties  may  be  performed  by  deputy,  the  privilege  so  to  perform  them 
would  attach  to  males  as  well  as  females,  and  the  provisions  of  the  Eegu- 
lations  respecting  incapacity  will  apply  only  to  cases  where  persons  are 
incapable  of  appointing  deputies. 

It  can  hardly  be  contended  that  this  was  the  intention  of  the  Legis- 
lature. But  while  the  Eegulations  appear  to  have  required  the  appointment 
of  a  competent  person  to  the  office  of  karnam,  the  Eevenue  authorities  were 
left  unfettered  by  any  legislative  direction  compelling  them  to  recognize 
the  hereditary  claims  of  a  person  incompetent  to  discharge  the  duties  of 
the  office.  It  seems  [259]  to  me^not  open  to  question  that  if  the  Eevenue 

(1)  2  M.  312. 
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authorities  disregarded    such  an  hereditary    claim   and  appointed  to    the   *     1884 
office  a  person    who  had  no  such  claim,  the  appointment  could  not    have     Nov.  25. 
been  pronounced  illegal.  

The  Madras  Regulation  VI  of  1831,  after  reciting  that   emoluments       FULL 
derived  from  lands,  &o.,  had  baen  annexed  by  the  State  to    various  here-     BENCH, 
ditary  and  other  village  offices  iu  the  Revenue  and  Police  departments  as 
wages  for  the  performance    of  public  services,  and    that  it  was  necessary     8  M   249 
that  such  emoluments  should  in  no  case  be   separated  from  the  offices  to    (*"-B  >=* 
which  they  had  been  attached  by  the  State,  declares  that  all  such  emolu-     Intl  Jop> 
ments  were  inalienable  from  such  offices  by  mortgage,   sale,  gift  or  other-        18S- 
wise  ;  that  all  transfers    which  might   thereafter  be  made  thereof  by  the 
holders  of    such  offices  should  be  null  and   void  ;  that  such  emoluments 
should    not  be  liable  to  attachment  or  other  process  in  satisfaction  of 
decrees  of  Court ;  that  claims  to  the  possession  of,  or  succession  to,  heredi- 
tary village  or  other  offices  in  the  Revenue  or  Police  departments  or  to 
the  enjoyment  of  any  of  the  emoluments  annexed    thereto  should  not  be 
cognizable  by  the  ordinary  Courts  of  Judicature,  but  should,  in  the  first 
instance,  be  adjudicable  by  the  Collector    of  the  district  from  whose  deci- 
sion an  appeal  was  given  to  the  Board  of  Revenue.  It  was  further  declared 
that  nothing  in  that  regulation  should  be  construed  to   affect  in  any  way 
the  office  of  karnam  established    under  Regulation  XXIX  of  1802   in  dis- 
tricts of  which  the  land  revenue  had  been  permanently  fixed. 

The  Regulation  VI  of  1831,  it  will  be  observed,  recognized  the  emolu- 
ments attached  to  the  office  of  karnam  in  districts  not  permanently  settled 
as  annexed  to  the  office  by  the  State  and  as  annexed  as  wages  for  the  per- 
formance of  public  duties. 

When  the  emoluments  consisted  of  land,  the  land  did  not  become  the 
family  property  of  the  person  appointed  to  the  office,  whether  in  virtue  of 
an  hereditary  claim  to  the  office  or  otherwise.  It  was  an  appanage  of  the 
office  inalienable  by  the  office-holder  and  designed  to  be  the  emolument  of 
the  officer  into  whose  hands  soever  the  office  might  pass.  If  the  Revenue 
authorities  thought  tit  to  disregard  the  claim  of  a  parson  who  asserted  an 
hereditary  right  to  the  office  and  conferred  it  on  a  stranger,  the  person 
appointed  to  the  office  at  once  became  entitled  to  che  lanas  which  cons- 
tituted its  emolument. 

[260]  In  course  of  time  it  appeared  to  the  Government  desirable  to 
substitute  money  wages  for  the  emoluments  theretofore  attached  to  the  office 
of  karnam  and  to  allow  the  holders  of  the  office  to  enfranchise  the  lands 
theretofore  held  as  wages  on  payment  of  a  quit-rent ;  and  when  lands  had 
been  so  dealt  with  it  no  longer  became  necessary  to  continue  the  provisions 
of  the  Regulation  prohibiting  their  alienation  and  exempting  them  from 
the  jurisdiction  of  the  Civil  Courts.  Consequently  Act  IV  of  1866,  recog- 
nizing the  right  of  the  Government  in  the  past  and  in  the  future  to  en- 
franchise such  lands,  and  that  the  effect  of  enfranchisement  was  to  place 
them  in  the  same  position  as  other  descriptions  of  landed  property  in 
regard  to  their  future  succession  and  transmission,  declared  that  such  lands 
after  enfranchisement  should  be  exempt  from  the  operation  of  Regulation 
VI  of  1831.  But  it  was  provided  that  nothing  in  that  Act  should  be  cons- 
trued as  authorizing  any  Court  of  Civil  Judicature  to  call  into  question 
decisions  affecting  any  service  inams  which  might  have  been  passed  by 
Revenue  officers  acting  under  the  provisions  of  Regulation  VI  of  1831 
prior  to  the  enfranchisement  of  such  inams. 

Although  Regulation  II  of  1806  had  expressly  declared  that  the  lands- 
attached  to  the  office  should  be  inalienable  from  the  office,  it  happened  in 
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1884       some  instances  that  while  one  member  of  a  family  was  recognized  as  the- 
Nov.  25.     office-holder,    other  members   enjoyed   parts    of  the   inam    lands    which 
constituted  the  emoluments  of  the  office.     This  enjoyment  was  not  and 
FULL       could  not  be  recognized  as  legal  (Circular  Orders,  Board  of  Revenue,    26fch 
BENCH.     October  1858 ;  19th    March   1852  ;   Macleane's  Standing   Orders   of   the 
—        Board  of  Eevenue,  p.  244  ;  Alymalummaul  v.  Vencatoovien) ,   (1)  and  could 
only  be  held  by  sufferance  on  the  part  of  the  persons  actually  appointed  to 
the  office.     Where  the  persons  having  hereditary  claims   were  rejected  as 
ur<    disqualified  or  removed  for  misconduct,  they  had  no  claim  to   the  emolu- 
ments and  ordinarily  did  not  enjoy  them.    When  a  stranger  was  appointed 
his  appointment  did  not  create  an  hereditary  claim  in  his  descendants,  and 
in  some  instances  it  may  have  been  temporary  or  provisional. 

The  facts  of  the  case  now  before  the  Court  in  appeal  appear  to  be  the 
following  : — 

[261]  The  office  of  karnam  in  the  village  of  Pedda  Settipalle  was 
actually  held  by  three  persons  ;  but  there  were  three  other  persons,  of 
whom  one  was  the  person  alleged  by  the  plaintiff  to  be  his  adoptive 
father,  who  were  recognized  as  having  an  hereditary  claim  to  the  appoint- 
ment, and  who  were  termed  ghair  Misldars,  or  men  out  of  office.  In  this 
character  the  plaintiff's  father  had  obtained  or  been  allowed  by  the  office- 
holders to  hold  some  of  the  inam  lands.  It  does  not  appear  whether  the 
three  karnams  and  the  three  ghair  Misldars  were  or  were  not  members  of 
one  family  :  nor  does  it  appear  whether  the  same  lands  were  uniformly 
held  by  persons  appointed  to  the  office  from  the  several  families  or  branches 
of  the  family. 

The  person  alleged  to  be  the  adoptive  father  of  the  respondent  having 
died  on  the  17th  February  1874,  the  natural  father  of  the  respondent 
applied  that  the  inams  held  by  the  deceased  should  be  granted  to  the  res- 
pondent as  the  adopted  son  of  the  deceased.  Another  person  made  a 
claim  at  the  same  time.  An  order  was  passed  by  the  Deputy  Collector  on. 
17th  February  1874,  as  follows  :— 

There  seems  to  be  no  reason  to  grant  the  inams  to  petitioners. 
Both  the  petitioners  will  have  to  establish  their  right  in  Court,  and  until 
then  the  lands  should  be  in  siwaijama  that  is  to  say,  at  the  disposal  of 
Government." — Exhibit  A. 

The  Deputy  Collector  could  not  by  this  order  have  intended  that  the 
claim  to  the  iuam  should  be  preferred  to  a  Civil  Court.  What  he  meant 
was  that  the  respondent's  status  as  the  adopted  son  of  the  deceased  should 
be  established  in  the  Civil  Court  before  his  application  in  the  Eevenue 
Court  could  be  disposed  of. 

It  appears  that  the  Revenue  authorities  in  1877  saw  reason  to  com- 
plain of  the  lax  manner  in  which  the  duties  were  being  discharged.  A 
report  was  made  by  the  Tahsildar  that  some  of  the  office-holders  were 
incompetent,  and  it  was  suggested  that  the  appellant  should  be  appointed 
fourth  karnam,  and  that  he  should  receive  as  his  emoluments  certain  of  th.3 
lands  attached  to  the  office  *'  to  which  there  were  no  heirs  and  which 
were  then  at  the  disposal  of  Government."  The  Collector  sanctioned  the 
appointment  of  the  appellant  and  directed  that  he  should  be  put  in  posses- 
sion of  inam  lands  calculated  to  produce  an  income  of  Rs.  100  and 
of  which  some  had  in  his  lifetime  been  held  by  the  respondent's 
[262]  adoptive  father.  There  is  nothing  to  show  that  the  appointment 
of  the  appellant  was  provisional.  The  Collector,  although  be  was  by  the 

(1)  2  M.S.D.  85, 
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rules  bound  to  give  a  preference  to  a  person  having  an  hereditary  claim  to        1884 
the  office  if  duly  qualified,  was  entitled  to  appoint  a  stranger  if  there  was,      Nov.  .25. 
in  his  judgment,  no  person  having  an  hereditary  claim  who  was  so  qualified. 
His  order,  until  it  was  recalled   or  reversed,  constituted  the  appellant  a.       FULL 
karnam  as  absolutely  as  if  he  had  been  a  person   who  had  been  entitled  to     BENCH 
preference  in  virtue  of  hereditary  right.     The  Inam  Commissioner  in  1880 
enfranchised  in  the  name  of  the  appellant  the  inams  then   held   by   him.     9  M  2*9 
Certain  persons  other  than  the  respondent  claimed  under  the  Eegulation,     'F.B.)^9 
possession  of  the  lands,  but  their  claims  were  rejected  and   the  appeal  of    Ind-  Jar- 
one  of  them  was  disallowed.  183 

In  1881  it  was  considered  desirable  that  there  should  be  one  karnam 
only,  and  the  appellant  was  confirmed  as  sole  karnam  ;  but  one  of  the 
ikarnams  then  dismissed  appealed,  and,  as  he  had  held  office  longer  than 
the  appellant,  his  appeal  was  allowed  and  he  was  appointed  sole  karnam 
in  substitution  for  the  appellant. 

The  respondent  brought  this  suit  to  recover  from  the  appellant  the 
lands  which  have  been  enfranchised  to  him. 

The  Courts  below  have  considered  whether  or  not  they  are  at  liberty 
in  view  of  the  provisions  of  Section  3  of  Act  IV  of  1866  to  entertain  the 
suit,  and  have  held  there  has  been  no  decision  of  the  Eevenue  authorities 
which  estops  from  so  doing. 

Under  a  rule  of  the  Board  of  Revenue,  applications  made  by  persons 
•aggrieved  by  an  order  of  the  Collector  assigning  inam  lands  to  an  office- 
holder, for  the  revision  of  that  order  cannot  be  entertained  after  the  lapse 
.of  three  years  from  the  date  when  possession  has  been  given,  and  assuming 
fcbat  the  respondent  had  made  an  application  for  the  cancelment  of  the 
order  of  17th  October  1877,  his  application  would  not  have  been  entertained 
•after  three  years  from  the  date  of  that  order. 

Seeing  that  the  Revenue  authorities  would  not  have  disturbed  the 
order  after  three  years,  although  it  was  not  made  inter  partes.  I  think  it 
possible  they  would  have  understood  the  order  as  a  decision.  But  I  do  not 
think  it  necessary  to  determine  this  point,  nor  to  consider  whether,  under 
•the  order  of  the  Board  or  the  general  law,  the  period  for  an  application  to 
disturb  such  an  order  [263]  can  be  limited,  for  it  appears  to  me  that  the 
respondent  has  not  shown  any  title  to  the  relief  which  he  asks. 

The  averment  in  the  plaint  that  the  lands  in  suit  belonged  to  the  res- 
pondent's ancestors  is  not  auoported  by  any  proof,  and  in  view  of  the 
terras  of  Regulation  VI  of  1831  cinnot,  I  think,  be  maintained. 

It  may  be  that  in  some  instances  the  land  is  not  the  emolument  of 
the  office  but  a  reduction  of  the  assessment.  In  such  a  case  the  Govern- 
ment could  not  resume  the  land,  but  only  deal  with  the  assessment.  But 
in  the  case  before  us  the  orders  of  the  Revenue  authorities  show  that 
the  lands  are  and  were  attached  to  the  office,  and,  though  the  respon- 
dent's father  may  have  improperly  obtained  possession  of  them,  the 
Government  was  at  liberty  to  resume  them  and  to  confer  them  on  the 
office-holder,  and  it  did  so  confer  them  on  the  appellant  through  the 
Collector  in  1877. 

The  respondent  is  one  apparently  of  several  persons  who  have  an  here- 
ditary right  to  the  office,  and,  if  he  had  been  appointed  to  the  office  before 
the  lands  were  enfranchised,  he  might  have  had  a  foundation  for  his  claim 
to  some  of  the  lands  in  suit ;  but  he  was  not  appointed  to  the  office,  and,  if 
he  should  now  be  appointed  to  it,  the  lands  have  ceased  to  constitute  its 
•emolument. 
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1884  On  the  ground  that  the  respondent  was  not  the  holder  of  the  office 

Nov.  25.     when  the  lands  were  enfranchised,  I  must  hold  that  he  has  failed  to  show 

a  title  to  the  lands  and  that  his  claim  is  unfounded.     If  he  had  established 

FULL       a  title,  if  he  had  shown  that  at  the  time  of  the  enfranchisement  of  the  icam 

BENCH.     ne  had  been  appointed  to  the  office,  the  Court  would  have  had  jurisdiction 
to  determine  whether  the  enfranchisement  in  favour  of  the  appellant  could 

8  M.  249     De  supported.     I   would  reverse  the  decrees  of   the  Courts  below  and  dis- 

(F.B.)=9     miss  the  suit  with  costs. 

Ind.  Jar.  KERNAN,  J — I  agree  with  the  Chief  Justice  that  the  decrees  should 

185.  be  reversed  and  the  suit  dismissed  with  costs.  The  plaintiff  never  was 
either  appointed  karnam  under  Eegulation  VI  of  1831,  or  in  possession  of 
the  land  attached  to  and  inalienable  from  the  office  under  that  Eegulation. 
His  claim  now  is  that  he  ought  to  have  been  appointed  to  the  office  and 
put  into  possession  of  the  lands:  under  Sections  1,  3  and  4  of  that  Regulation, 
such  claim  was,  and  still  is,  in  the  words  of  the  Eegulation  and  of  Act  IV 
of  1866,  exclusively  "  adjudicable"  by  the  officers  of  the  Government  in 
[264]  the  Eevenue  Department.  Section  3  of  the  Eegulation  declares 
that  such  claims  shall  not  be  cognizable  by  the  ordinary  Courts  of 
Judicature. 

Act  IV  of  1866  does  not  repeal  Sections  3  or  4  of  the  Eegulation,  as 
far  as  regards  the  power  given  to  the  Government  officers  in  the  Eevenue 
Department  to  appoint  karnams.  That  Act  merely  enfranchises  the  lands 
from  the  condition  of  service  and  permits  the  grant  of  them  by  the  Inam 
Commissioner  free  from  the  inalienability  and  non-liability  to  execution 
provided  by  Section  2  of  the  Eegulation.  The  ordinary  Courts  of  Judi- 
cature cannot  determine  whether  the  plaintiff  ought  to  have  been  appoint- 
ed or  should  be  considered  as  entitled  to  the  office  of  karnam.  I  do  not 
think  the  case  calls  for  any  decision  whether  the  defendant  holds  the  land 
granted  by  the  Commissioner  as  his  own  or  as  a  member  of  an  undivided 
family. 

MUTTUSAMI  AYYAR,  J. — The  question  referred  for  our  decision  in 
this  case  is  whether  the  respondent — plaintiff — is,  upon  the  facts  found, 
entitled  to  the  possession  of  the  land  in  dispute.  The  land  was  a  service 
inam  attached  to  the  office  of  karnam  in  the  village  of  Pedda  Settipalle, 
Prodattur  Taluk,  Cuddapah  District.  In  1870  the  inam  was  in  the  posses- 
sion of  one  Sivannagbari  Narasanna,  who,  though  he  had  a  hereditary 
claim  to  the  office  of  karnam,  was  then  one  of  the  three  ghair  misldars 
(men  who  did  not  hold  the  office),  the  duties  of  the  office  being  discharged 
by  three  others.  Narasanna  died  in  1874,  and  the  respondent  being  then 
a  minor,  his  natural  father  claimed  possession  of  the  inam  for  him  on  the 
ground  that  Narasanna  had  adopted  him.  It  appears  that  there  was  also 
a  rival  claimant.  The  Deputy  Collector  in  charge  of  the  division,  instead 
of  proceeding  to  adjudicate  on  the  claim  under  Section  3,  Eegulation  VI 
of  1831,  referred  the  parties  to  a  Civil  Court  to  establish  their  rights  of 
succession  to  Narasanna  and  directed  that  the  nett  proceeds  of  the  inam 
be  credited  to  Government  under  the  head  of  siwaijama,  so  that  they 
might  deal  with  them  finally  as  they  thought  fit.  Against  this  order 
the  respondent's  natural  father  preferred  no  appeal.  In  1877  the  Tahsil- 
dar  of  the  taluk  complained  to  the  Collector  of  the  inefficiency  of  the 
office-bearers,  and  suggested  the  appellant's  appointment  as  a  fourth 
karnam,  adding  that  the  lands  of  those  who  left  no  heirs  might  be 
annexed  to  the  new  office,  as  emoluments.  The  Collector  adopted 
[265]  the  suggestion  and,  appointing  the  appellant  as  the  fourth  karnam, 
directed  that  lands  yielding  an  income  of  Es.  100  per  annum  be  placed 

182 


III.J  VENKATA  V.  BAMA  8  Mad.  268 

in  his  possession.     The  land  now  in  litigation  forms  part  of   them.     The       1884 
appellant  entered  on  the  duties  of  his  office  as  the  fourth  karnam  and  got     Nov.  25. 
into  possession  of  the  land  in  suit  in  1877. 

In  1880  the  inam  was  enfranchised  on  behalf  of  Government  by  the       FULL 
Inam  Commissioner.  The  respondent  asserted  his  hereditary  claim  before     BENCH, 
that  officer,  but  he  was  referred  to  a  Civil  Court  with  respect  to  this  land, 
the  inam  being  enfranchised  in  the  name  of  the  appellant,   who  was  the 
party  in  possession.     In  1881  the  number  of  karnams  was  reduced   from     (F-B->=9 
four  to  one,  and  the  Board    of   Eevenue  dispensed  with  the  appellant's     Ind>  tlup' 
services  on  the  ground,  as  is  admitted,  that  he  had  no  hereditary  claim  to        ***• 
the  office.     It  is  found  by  the  Courts  below  that  Narasanna  had  adopted 
the   respondent.     It  is    not,   however,  clear    when  his  minority   ceased, 
though   the  plaint  conveys  the  impression  that  ifc   continued  till   1879. 
The  question  for  decision    is.  whether   the  respondent   is  entitled   to  the 
land  because  his  adoptive   father,   though  a   ghair   misldar,   had  a  here- 
ditary claim  to  the  office  and  held  the  inam  now  in  dispute  from  1870 
to  1874. 

It  was  argued  for  the  respondent  that  Civil  Courts  are  not  competent 
under  Section  3,  Act  IV  of  1866,  to  question  the  act  of  the  Collector.  On 
the  other  hand,  it  was  contended  for  the  appellant  that  the  title- 
deed  issued  to  him  by  the  Inam  Commissioner  gave  him  a  valid  title  to 
the  land.  As  to  the  enfranchisement,  it  was  in  substance  a  commutation 
of  the  service  tenure  into  a  liability  to  make  a  fixed  money  payment,  and 
it  operated  only  to  change  the  tenure  and  place  the  inam  on  the  same 
footing  with  other  private  property.  The  fact  that  the  enfranchisement 
was  made  with  the  appellant  only  shows  that,  he  was  then  in  possession 
as  ostensible  owner.  As  to  the  contention  that,  under  Section  3,  Act  IV  of 
1866,  it  is  not  competent  to  us  to  question  the  Collector's  order  of  1877,  it 
cannot  be  supported.  Beading  Section  3  of  Act  IV  of  1866  together  with 
Sections  3  to  6  of  Eegulation  VI  of  1831,  the  prohibition  seems  to  me  to  be 
confined  to  decisions  passed  in  the  exercise  of  the  judicial  powers  conferred 
upon  the  Collector  by  that  Eegulation.  The  order  of  the  Collector  in  1877 
can  only  be  regarded,  in  the  circumstances  in  which  it  was  made,  not 
as  a  judicial  decision,  but  as  one  passed  in  the  exercise  of  his  general 
[266]  authority  over  the  office  of  karnam.  Again,  the  removal  of  the 
appellant  from  the  office  of  karnam  in  1881  and  the  declaration  by  tho 
Board  of  Eevenue  that  he  had  no  hereditary  claim  are  of  no  avail  to  the 
respondent,  inasmuch  as  their  jurisdiction  over  the  inam  had  ceased  with 
its  enfranchisement.  If  the  appellant  lawfully  held  the  office  and  inam  at 
the  date  of  enfranchisement,  the  inam  would  become  his  property.  The 
substantial  question  is  whether  the  respondent's  right  had  lawfully  been 
determined  and  transferred  to  the  appellant.  By  reason  of  the  enfranchise- 
ment, the  inam  is  exempted  from  the  operation  of  Eegulation  VI  of  1831 
by  Section  2,  Act  IV  of  1866.  It  may  be  that  parts  of  that  Eegulation  are 
not  repealed  because  all  the  village  service  inams  in  the  Presidency  have 
not  been  enfranchised.  It  is  therefore  open  to  us,  in  my  judgment,  to 
consider  whether  the  respondent's  right  was  legally  determined. 

There  is  no  doubt  that  the  respondent's  father  had  a  hereditary  claim  to 
the  office  of  karnam,  but  it  does  nob  appear  that  he  ever  held  it.  His  heredi- 
tary right  was  regulated  byEegulations  II  of  1806  and  VI  of  1831.  According 
to  Section  2  of  the  last  mentioned  enactment,  all  emoluments  derived  from 
lands  annexed  by  the  State  to  hereditary  village  offices  were  inalienable 
from  such  offices  either  by  mortgage,  gift,  sale  or  otherwise,  and  all  trans- 
fers which  were  thereafter  made  by  the  holders  of  such  offices  were  null 
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I884i       and  void.     The  possession  of  the  respondent's  father,  then  as  a  ghair  misl 
Nov.  25.     karnam  from  1870-74,  was  contrary  to  the  Regulation  and  therefore  illegal. 
,.,  It  was  probably  due  to  an  arrangement  made  with  the  office-bearers,   not 

„  uncommon  in  this  Presidency,  whereby  the   office-bearers  discharged  the 

'    '     duties  of  the  office,  but  its  emoluments  were  divided  by  them   with  their 
8  M.  249     co-sharers.   Such  an  arrangement  being,  however,  null  and  void  according 
IF. B. i=9    to  the  Regulation,  the  respondent's  father  had  no  legal   right   to  continue 
Ind.  Jur.     iQ  possession,  and  the  Collector  was  at  liberty  to  put  an  end  to  it  at  any 
585.         time  and  re-attach  the  land  to  the  office  from  which  it  was  illegally  severed. 
Even  according  to  the  Standing  Order  of  the  Board  of  Revenue,  which  as 
a    matter  of   policy  enjoined  consideration   to  the    party  in   possession, 
Collectors  were  required,  in  cases  where  persons  doing  no  duty  were  enjoy- 
ing the  profits  of  the   office,   to  restore  the  emoluments  to  persons  who 
actually  performed  the  work  when  a  lapse  took  place. 

[267]  According  to  the  law,  therefore,  as  it  stood  prior  to  the  enfran- 
chisement of  the  mam,  a  right  to  the  land  could  only  be  legally  acquired 
through  the  right  to  the  possession  of  the  office,  and  neither  the  respond- 
ent's father  nor  the  respondent  had  then  any  vested  interest  in  the  office 
to  sustain  an  action  in  the  nature  of  an  ejectment.  It  may  be  that  the 
respondent's  father  and  the  respondent  had  the  chance  of  a  reversion  in 
case  there  was  a  vacancy  among  the  office-bearers  and  the  respondent 
was  qualified  for  the  office  when  the  vacancy  occurred.  Neither  event 
happened  in  this  case.  The  event  that  actually  occurred  was  the  nomina- 
tion of  an  additional  karnam  owing  to  the  incompetency  of  the  office- 
bearers whom  the  Collector  was  entitled  to  dismiss.  These,  who  had  a 
vested  right  to  claim  possession,  did  not  think  it  fit  to  impugn  the  arrange- 
ment. The  respondent  according  to  his  averment  was  then  a  minor,  and 
it  cannot  be  held  that  an  arrangement  made  under  such  circumstances  to 
ensure  an  efficient  performance  of  the  duties  of  the  office  was  illegal. 
But  our  attention  is  drawn  to  the  orders  of  the  Board  of  Revenue  that, 
when  a  stranger  to  the  family  is  appointed  on  the  dismissal  of  the  incum- 
bent for  the  time  being  for  misconduct  and  owing  to  the  absence  of 
qualified  persons  who  have  not  participated  in  it,  he  should  be  appointed 
with  the  proviso  that  his  appointment  was  to  last  only  as  long  as  the  life 
of  the  dismissed  servant,  and  that  females  and  minors  may  be  ap- 
pointed, the  duty  of  the  office  being  temporarily  performed  by  deputy. 
Although  if  the  appellant's  appointment  was  made  provisionally  or  tem- 
porarily it  might  make  a  difference,  still  it  was  not  so  made  in  this  case. 
The  question  is — is  such  appointment  illegal  ?  There  is  nothing  either  in 
Regulation  II  of  1806  or  VI  of  1831  to  warrant  the  conclusion  that  the 
permanent  appointment  of  a  stranger  is  illegal,  when  there  is  no  one  duly 
qualified  for  the  office  in  the  family  having  hereditary  claim. 

It  is  provided  by  Regulation  XXIX  of  1802,  Section  7,  which 
applies  to  the  office  of  karnam  in  permanently-settled  districts,  that  in 
case  of  incapacity  the  heirs  of  the  last  karnam  need  not  be  chosen  and 
that  landholders  shall  be  free  to  exercise  their  discretion  in  the  nomi- 
nation of  persons  to  fill  vacancies.  Though  it  was  nob  extended  by 
Section  7  of  Regulation  II  of  1806  to  districts  of  which  the  revenue 
was  not  permanently  fixed,  there  is  no  reason  to  think,  as  pointed  out 
by  the  learned  Chief  Justice,  when  the  [268]  whole  Regulation  is  con- 
sidered, that  the  intention  was  to  deny  to  the  Collector  the  discretion 
which  a  zamindar  or  proprietor  had. 

The  Standing  Orders  of  the  Board  can-only  be  regarded  as  suggesting 
cases  in  which  a  strict  enforcement  of  the  law  in  protection  of  the  right 
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vesting  in  the  State  to  the  oerformance  of    the  duties  of  the  office   by    a     Nov.  25. 
qualified  person  in  the  family  may  be  temporarily  waived  either  on  grounds 
of  policy  or  from  consideration  due    to    the   family  having    a  hereditary       FULL 
claim  to  the  office.     It  seems  to  me  .that  they  cannot   be  regarded  by   a     BENCH. 

Court  of  Justice    as  part  of   the  Eegulations  so    as  to  invalidate    an  act 

permitted  by  them,  though  they  might;  be  accepted  as  grounds  for   depart-     8       2*9 
mental  interference.     Even   assuming  that    the  Collector's  act    was  not     VF>B  ;  = 
authorised  by  his  superiors,  the  respondent  took   no  action  to  impugn    it 
for  three  years. 

ID  was  ruled  by  the  Board  of  Revenue  that  no  incumbent  should  be 
ousted  from  his  office  by  reason  of  defective  title  if  he  had  held  it 
continuously  for  three  years. 

On  these  grounds  I  am  also  of  opinion  that  the  respondent — plaintiff 
—  is  not  entitled  to  the  possession  of  the  inam,  and  that  the  appellant's 
appointment  was  legal  owing  to  the  respondent's  incompetency  when  it 
was  made. 

BRANDT,  J. — The  respondent-plaintiff — does  no  doubt  allege  in  his 
plaint  that  his  alleged  adoptive  father  was  in  enjoyment  of  that  part  of  the 
land,  the  holding  of  which  land  free  of  assessment  constituted  the  emolu- 
ments of  the  office  of  kamam,  for  possession  of  which  respondent  sues. 

But  the  respondent  does  not  allege  that  his  adoptive  father  ever  held 
the  office  of  karnam. 

From  the  exhibits  filed  in  this  case,  which  have  now  been  more  fully 
explained  than  they  were  at  the  hearing  of  the  appeal  by  the  Divisional 
Bench  it  would  appear  that  there  were  three  working  karnams, while  three 
•others,  of  whom  plaintiff's  adoptive  father  was  one,  were  ghair  misldars  or 
"  not  registered  " — not  office-holding — karnams,  though  they  enjoyed  some 
portions  of  the  rent-free  lands. 

There  is  nothing  to  show  how  long  the  respondent's  minority  lasted, 
and  nothing  to  support  the  suggestion  of  the  District  Judge  that  the 
appellant  was  appointed,  ad  interim,  to  perform  the  duties  of  the  office 
subject  to  disposal  of  repondent's  application.  The  [269]  appellant  was 
appointed  on  the  ground  that  another  karnam  was  required  in  addition  to 
the  then  working  karnams,  who  were  three  in  number :  and  the 
•fact  that  the  appellant's  services  were  in  1881  dispensed  with  under  the 
orders  of  the  Board  of  Revenue,  one  of  the  former  three  working  karnams 
being  appointed  in  his  place,  does  not  appear  to  me  in  any  way  to  help 
respondent's  case. 

The  effect  of  the  enfranchisement,  by  and  under  Madras  Act  IV  of 
1862,  of  all  inams  of  the  classes  described  in  Clause  1,  Section  2,  of  Madras 
Regulation  IV  of  1831,  i.e.,  of  personal  and  hereditary  grants  of  money 
or  land  revenue  conferred  by  Government  in  consideration  of  (past)  ser- 
vices rendered  to  the  State  or  in  lieu  of  resumed  privileges,  was,  as  is 
•stated  in  Cherukuri  Venkanna  v.  M.  L.  Narayana  S&strulu,  (1)  "to  remove 
from  the  claimants  the  disabilities  to  sue  in  the  ordinary  Courts  of 
Judicature  which  Regulation  IV  of  1831  and  the  Acts  explaining  iD  had 
imposed:"  and  the  Court  went  on  to  say  that  "No  authority,  however,  was 
.given  to  the  (Inam)  Commissioner  to  determine  the  rights  of  the  claimants. 
The  effect  of  his  act,  as  explained  by  Madras  Act  IV  of  1862,  was  to  divest 
the  Governor  in  Council  of  the  jurisdiction  to  determine  such  claims  and 
to  vest  the  power  of  determining  in  the  ordinary  Courts." 

Again  Madras  Act  IV  of  1866  recited  that  whereas  in  this  Presidency 
.pertain  inams  attached  to  hereditary  and  other  village  offices  had  been  and 

(1)  2  M.H.O.R.  3'27. 
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Nov.  25,    maY  be  enfranchised  from  the  condition  of  service,  the  Inam  Commissioner's 

title-deed  should  be  deemed  sufficient  proof  of  the  enfranchisement  of  such 

FULL       lands  from  the  condition  of  service,  and  exempted  lands  so  enfranchised 

BENCH,     from  the  operation  of  Madras  Regulation  VI   of   1831   which  had,  among 
other  things,  excluded  from  the  cognizance  and  jurisdiction  of  the  ordinary 

8  M  249     Courts  determination  of  claims   to  such  offices  and  to  the  emoluments 

<F.B.)  =  9    attached  thereto. 

Ind.  Jur.  The  District  Munsif  in  his  judgment  in  this  case,  which  I  admit  is  a 

185.  well-considered  judgment  on  a  subject  open  to  some  doubt,  says  that  he 
does  not  see  why  the  decision  of  this  Court  above  quoted,  and  another  to 
the  same  effect,  should  not  hold  good  in  the  case  of  inams  formerly  held 
on  condition  of  service,  as  in  the  case  of  inams  given  for  past  services,  or 
in  lieu  of  resumed  privileges. 

[270]  And  this  view  appears  to  meet  the  approval  of  my  learned 
colleague  at  whose  suggestion  this  case  is  referred  to  the  Full  Bench,  vis, 
that  "  it  was  the  intention  of  the  Legislature  as  well  as  of  the  Executive 
under  whom  the  Inam  Commissioner  acted,  that  any  person  who  could 
have  sued  before  the  Collector  for  the  office  (of  karnam  in  an  unsettled 
district)  and  its  emoluments  prior  to  the  enfranchisement,  can  now  enforce 
his  right  to  the  enfranchised  lands  through  the  Courts,"  provided  that  the 
claim  of  such  person  had  not  been  considered  and  rejected  by  the  Collector 
before  the  enfranchisement  of  such  inam. 

It  is  conceded  that  there  need  not  have  been  a  formal  adjudication  in 
a  suit  brought  as  such  under  Madras  Eegulation  VI  of  1831,  but  it  is  said 
there  must  have  been  an  order  to  which  the  claimant  or  some  one  on  his 
behalf  was  a  party  and  against  which  he  might  have  appealed  ;  that  a  mere 
order  of  appointment  (and  an  appointment  made  in  pursuance  of  that 
order  ?)  is  no  decision  (and  the  appointment  no  valid  appointment  ?)  at  all. 
It  appears  to  me  that  there  is  a  very  material  difference  between 
inams  of  the  class  and  description  specified  in  Eegulation  IV  of  1831,  and 
those  described  in  Regulation  VI  of  1831.  Whether  or  not  inams  of  the 
former  class  were,  as  my  learned  colleague  suggests,  as  much  at  the 
disposal  of  Government  as  the  latter,  I  do  not  think  it  necessary  now  to 
consider. 

The  respondent's  claim  may,  I  consider,  be  disposed  of  on  the  follow- 
ing grounds : — 

He  fails,  as  it  appears  to  me,  to  make  out  any  title  at  all.  He  does 
not  set  up  a  case  of  trespass,  or  of  fraud  on  the  part  of  the  appellant. 
Allowing-tbat  the  person  who,  he  says,  adopted  him  enjoyed  part  of  the 
lands  attached  to  the  office  of  karnam, — and  that  he  had  a  claim  as  good 
as,  or  better  than,  others  of  the  family,  an  outsider  was  appointed  to  the 
office  of  karnam  in  1877,  and  in  virtue  of  that  appointment  obtained 
possession  of  the  emoluments  then  attached  to  such  office  ;  while  he  so 
held  the  office  and  emoluments,  Government  enfranchised  the  service  inam 
land  and  allowed  the  then  office-holder  to  retain  the  land  at  less  than  the 
full  assessment.  Enjoyment  of  the  emoluments  intended  as  remuneration 
for  the  office  of  karnam  by  persons  not  doing  the  duties  of  the  office  was 
contrary  to  the  express  intention  and  provisions  of  Ragulation  VI  of  1831» 
and  the  mere  enjoyment  of  [271]  part  of  such  emoluments  by  the  respond- 
ent's father  does  not,  in  my  opinion,  give  any  support  to  the  respondent's 
present  claim. 

The  appellant  was  whether  properly  or  improperly  as  regards  the> 
claim  of  the  respondent,  appointed  karnam  by  the  Revenue  authorities. 
There  was,  so  far  as  appears,  nothing  to  prevent  the  respondent  from 
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presenting  a  formal  claim  to,  or  from  suing   for  the  office  in  the  Courts  of        1884 
the   Revenue  officers  after  the  date   of  the  appellant's  appointment  and     Nov.  25. 
before  the  land  was  enfranchised,  and  I  do  not  think  that  because   there 
was  no  formal  adjudication  on  the  respondent's  claim  to  the  office,  we  can       FULL 
regard  the  appointment  made  as  no  appointment  at  all.  BENCH. 

The  only  ground  then  on  which  as  it  seems  to   me  the  respondent's 
case  can  be  put  is,  that  Government   intended  that  the  lands  which  had     8  M  2*9 
hitherto    been   held    free  of    assessment   as    remuneration   for   karnam's     (F>8-)=: 
service,  but  which  were  enfranchised  on  condition  of  payment  of  5/8bhs  of     In'    Jur* 
the  full    assessment  when  the  lands  were  severed  from  the  office,  should 
be  made  over  to  the  families  of  the  hereditary  karnams. 

I  think  it  may  be  taken  that  such  lands  were  enfranchised  in  favour 
not  of  the  family  generally  but  of  the  office-holder  for  the  time  being,  in 
which  case  they  would  presumably  descend  not  to  all  the  members  of  the 
family,  but  to  the  branch  or  heirs  of  the  person  in  whose  favour  it  was 
enfranchised.  This  would  fully  satisfy  the  requirements  of  the  Acts  of 
1862  and  1666  as  to  such  property  "being  placed  in  the  same  position  as 
other  descriptions  of  landed  property,  in  regard  to  their  future  succession 
and  transmission,  "and  in  the  absence  of  any  express  intimation  of  an  inten- 
tion, or  enactment  that  such  lands  were  enfranchised  subject  to  decision 
by  the  Civil  Courts  as  to  which  member  of  the  family  might  at  the  time 
of  enfranchisement  have  had  the  best  claim  to  the  office,  though  not 
actually  at  that  time  holding  the  office,  I  am  not  prepared  to  hold  that 
it  is  open  to  a  Civil  Court,  after  enfranchisement,  to  adjudicate  on  claims 
for  the  determination  of  which  it  would  be  necessary  to  decide  that  one 
person  was  at  the  time  of  enfranchisement  entitled  to  the  office  from 
which  the  emoluments  of  the  office  have  now  been  severed,  and  there- 
fore entitled  to  land  to  which  the  obligation  of  service  no  longer  attaches, 
in  preference  to  another,  who,  at  the  time  of  enfranchisement,  [272]  held 
the  office  in  virtue  of  appointment  made  by  an  authority  competent  to 
make  it. 

HUTCHINS,  J. — Having  stated  my  views  at  some  length  when  I 
proposed  to  refer  this  case  to  a  Full  Bench,  I  shall  not  again  travel  over  the 
same  ground,  more  especially  as  no  other  member  of  the  Court  has  adopted 
them,  and  my  individual  opinion  is  probably  wrong  and,  at  all  events,  has 
ceased  to  be  of  any  importance. 

The  facts  of  the  case  turn  out  not  to  be  precisely  what  was  represent- 
ed to  Mr.  Justice  Brandt  and  myself  at  the  former  hearing,  and  I  am  not 
prepared  to  say  that  this  particular  plaintiff  ought  to  recover.  I  have  not 
thought  it  necessary  to  considar  this  point  because  I  understand,  and  I  am 
glad  that  it  is  so,  that  my  learned  colleagues,  or  at  all  events  a  majority 
of  them,  have  seen  their  way  to  determine  the  case  on  the  broad  issue 
which  I  brought  before  them,  and  to  re-affirm  the  principle  that  no  person 
can  recover  in  the  Civil  Courts  an  enfranchised  village-servant's  inam, 
unless  he  was  himself  the  holder  of  the  office,  or  (possibly)  in  possession 
of  the  land  at  the  time  of  the  enfranchisement. 

The  principle  and  the  consequences  of  this  proposition  will  be  beat 
seen  by  putting  a  simple  concrete  case,  based  on  the  facts  of  the  present 
case,  but  without  some  which  merely  tend  to  complicate  it.  A,  the  vil- 
lage karnam,  died  shortly  before  the  enfranchisement.  B,  his  adopted  son, 
applied  to  succeed  him.  Without  deciding  the  question,  although  in  my 
opinion  he  was  bound  to  have  decided  it,  the  Revenue  officer  referred  him 
to  a  Civil  Court  to  establish  his  adoption.  Meanwhile  he  ordered  the 
assessment  of  the  land  to  be  collected  and  credited  to  Government  as 
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1881        shvaijama — this  was  a  mere  provisional  arrangement  and  certainly  did  not 

Uov.  •_'?>.    amount  to  a  rejection  of  the  claim.     Subsequently,  though  not  as  a  mere 

provisional  arrangement,  a  stranger  was  appointed  and  took  possession  of 

FULL       the    land's    and    office.     The   enfranchisement    followed    and    the   Inam 

BENCH.  Commissioner  thereby  released  the  land  from  the  condition  of  service  and 
commuted  the  Government's  claims  upon  it  to  a  quit-rent.  The  adopted 

8  M.  219  soa  having  established  his  adoption  now  claims  the  land.  My  learned 
colleagues  consider  that  he  cannot  recover  it  because  he  was  never  in 

Ind.  Jur.  office>  My  view  is  that  he  can  recover  it,  because  he  was  clearly  entitled 
to  the  lands  (as  well  as  to  the  office,  although  that  is  no  longer  in  ques- 
[273]  tion)  unless  for  some  reason  the  Government  by  its  officers  chose 
to  reject  his  claim,  because  the  lands  have  now  been  enfranchised  from 
the  condition  of  service,  and  because  such  claims  to  the  lands  (though  not 
to  the  office)  have  again  become  cognizable  by  the  Civil  Courts,  subject 
only  to  one  condition,  viz.,  that  they  shall  respect  the  decisions  of  the 
Eevenue  Courts. 

Suppose  a  still  simpler  case — that  A  died  only  in  1879  and  that  B, 
instead  of  being  an  adopted  son,  was  the  natural  son  and  undoubted  heir 
of  his  father ;  that  for  some  reason  B  could  not  or  did  not  come  forward 
unsil  1880,  when  the  stranger  had  been  appointed  and  the  land  enfranchis- 
ed. Assuming  B  to  have  been  capable  of  performing  the  service  he  would 
undoubtedly  have  recovered  both  the  lands  and  the  office  if  he  had  sued 
before  the  Collector.  Are  we  to  take  it  that  the  Legislature,  by  ro-traus- 
ferring  to  the  Courts  the  cognizance  of  claims  to  the  lands,  intended  to. 
prevent  such  claims  from  being  litigated  at  all  and  to  vest  the  lands 
absolutely  in  the  office-holder  for  the  time  being?  If  that  was  the  inten- 
tion, what  is  the  meaning  of  the  provision  that  decisions  already  passed 
must  be  respected  ?  It  seems  to  me  both  a  useless  and  a  ridiculous 
provision,  unless,  in  the  absence  of  such  a  decision,  the  Civil  Courts  are 
to  entertain  and  determine  all  claims  just  as  they  would  if  the  condition 
of  service  had  never  been  imposed  and  the  lands  never  exempted  from 
their  jurisdiction. 

The  Act  must  be  construed  with  reference  not  only  to  the  previous 
positive  enactments,  but  to  recognized  custom  and  the  established  practice 
of  the  Eevenue  Courts.  It  is  quite  true  that  the  early  Eegulations  no- 
where mention  that  the  office  of  karnam  in  unsettled  estates  is  hereditary, 
and  I  entirely  agree  that,  with  regard  to  settled  estates,  the  primary  ob- 
ject of  Eegulation  XXIX  of  1802  was  "  not  to  make  the  office  an  heredi- 
tary one  but  to  prescribe  rules  for  having  the  office  filled  up  and  the  duties 
thereof  efficiently  discharged."  The  reason  was  that  the  hereditary  cha- 
racter of  such  office  was  the  established  common  law  of  the  country. 
Eegulation  VI  of  1831  itself  describes  the  offices  as  essentially  hereditary. 
There  was  no  need  to  introduce  by  enactment  the  hereditary  princiole  of 
succession  ;  on  the  contrary  all  the  legislation  on  the  subject  was  design- 
ed to  prevent  this  principle  being  pushed  to  such  an  extent  as  to  defeat 
the  condition  of  service.  [274]  I  need  not  refer  to  authorities  to  show 
that  it  continued  to  be  recognized  by  the  Eevenue  officers.  So  strongly 
were  they  impressed  with  the  absolute  hereditary  right  that,  until  lately, 
the  Executive  did  not  consider  itself  at  liberty  to  reject  claims  which  had 
been  allowed  to  remain  dormant  for  very  long  periods  indeed.  It  was 
only  in  1880,  I  think,  that  it  introduced  a  species  of  limitation  by  declaring 
that,  after  holding  office  without  dispute  for  three  years,  a  karnam  should 
be  maintained  undisturbed  for  life.  But  even  then  the  unsuccessful 
claimant  could  come  forward  again  after  bis  rival's  death. 

188 
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It   was    probably    on   similar  grounds    that  the   Executive   did    not       1884 
consider  itself  at  liberty  entirely  to  ignore  the  claims  of  a  female  or  minor.     Nov.  -25, 
Up  to  the  passing  of  Regulation  VI  of  1831  such  claims  seem  to  have  been 
recognized  by  the  Civil   Courts.  The  contrary  view  was  first  laid  down  by       FULL 
the  Sadr  Court  in  1844,  but  the  Revenue  authorities  seem  to  have  conti-     BENCH. 
nued  to  follow  the  old  practice,   not  being  bound  by  the   later  decision  of 
the  Sadr  Court.     But  it  is  not  necessary  to  discuss  this  question  in   the      „   ' 
present  case,   as   it  does  not  affect   the   construction   of  Act  IV  of  1866 
(Madras).  lnd' *ar- 

It  is  however  important  to  bear  in  mind  one  other  circumstance,  and 
that  is,  that  very  many  of  these  inam  lands  were  not  orginally  granted  as 
remuneration  for  services,  but  were  the  private  lands  of  the  family.  In 
such  cases  the  family  was  bound  to  supply  a  person  competent  to  perform 
the  services  and  the  services  were  remunerated,  not  by  a  fresh  grant 
of  Government  land,  but  by  a  remission  of  the  assessment  on  the 
family  patta.  One  of  the  commonest  questions  in  some  districts  was  the 
question  whether  the  land  itself,  or  only,  its  assessment,  formed  the  office- 
holder's emolument.  In  the  latter  case  some  other  arrangement  than 
the  deduction  of  the  assessment  from  the  patta  had  to  be  made  upon  the 
appointment  of  a  stranger,  or  the  deduction  was  made  from  the  stranger's 
own  patta,  and  notwithstanding  the  apparently  stringent  provision  in 
Regulation  VI  of  1831  that  the  emoluments  shall  not  be  diverted  from  the 
office,  nothing  was  commoner  than  to  find  a  number  of  ghair  misldars,  as 
they  are  called,  in  enjoyment  of  shares  of  the  inam.  A  ghair  misldar  I 
understand  to  be  a  registered  member  of  the  family  hereditarily  entitled  ; 
he  is  registered,  not  as  the  actual  office-holder,  or  misldar,  but  as  a  person 
holding  a  portion  of  the  inam  lands  who  has  a  claim  to  be  [275]  considered 
in  the  event  of  another  karnam  being  required.  That  this  is  the  received 
interpretation  may  be  gathered  from  the  Deputy  Collector's  order  of  October 
1877  (I)  in  this  very  case.  After  sanctioning  the  appointment  of  thei 
defendant  he  goes  on  to  say  that  any  of  the  misl  karnams  who  is  found 
quite  incompetent  may  be  included  in  the  ghair  misl,  and  a  competent  man 
out  of  the  ghair  misldars  transferred  to  the  misl.  I  do  not  of  course  say 
that  such  an  order,  or  the  practice  which  it  recognizes,  is  in  accordance 
with  the  principle  of  Regulation  VI  of  1831,  although  that  Regulation 
nowhere  prohibits  the  joint  enjoyment  of  the  whole  family  which  supplies 
the  working  member,  but  the  practice  shows  that  great  difficulty  arose  in 
carrying  out  that  principle,  and  I  believe  that  it  was  this  practical  difficulty, 
as  much  as  anything  else,  which  led  to  a  system  of  cash  salaries  being  sub- 
stituted for  grants  of  land  or  land  revenue.  If  I  am  right  in  this  belief, 
surely  it  tends  to  confirm  my  view  that  by  the  enfranchisement  the  Govern- 
ment simply  commuted  its  claim  and  left  to  the  Civil  Courts  the  difficult 
task  of  adjusting  the  several  claims  upon  the  land. 

Again,  if  the  Government  intended  to  confer  the  land  absolutely  on 
the  office-holder  for  the  time  being  and  his  heirs,  why  did  they  impose 
only  a  favourable  quit-rent?  They  still  give  the  office-holder  emolu- 
ments by  way  of  salary  which  they  consider  adequate  remuneration  for 
his  services.  Why  should  they  not  have  resumed  the  land  absolutely, 
unless  itwas  that  they  knew  that  in  a  very  large  number  of  cases  others 
than  the  actual  incumbent  had  good  claims  upon  it  ? 

I  do  not  at  all  shut  my  eyes  to  the  many  difficulties  which  my  view 
involves.  Where  there  are  several  persons  equally  entitled,  for  instance, 
it  would  be  a  difficult  question  whether  they  should  all  share  the  land,  or 
if  not,  on  what  principle  the  Courts  should  discriminate  between  them. 
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1884       I  am  not  sorry  therefore  that  my  opinion  has  noh   prevailed,  but  as  I  find 

Nov.  25.     myself  unable  to  subscribe  to  the  view   of   the  rest   of  the  Court,  I  have 

felt  bound  to  record  my  dissent.     That  my  opinion  does  not  materially 

FULL       differ  from  that  held  by  the  Inam  Commissioner  and  Revenue  officers 

BENCH,     acquainted  with  the  former  practice,  may  be  gathered  from  the  fact   that 

in  this,  as  in  most  similar  cases,  the  claimant  was  expressly  referred   to 

*     '  the  Civil  Courts  by  the  Commissioner.    I  believe  I  have  also  come  across 

cases    in   which   Collectors   refused   to   exercise   their  [276]  jurisdiction 

r     JUP.    un(jer  Regulation  VI  of   1831   on  the  ground  that  it  was   about  to    be 

transferred  to  the  Civil  Courts,  which  could  very  much  better  adjudicate 

between  rival  claimants. 


8  M.  276. 

ORIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


Ex  parts,  PlNSENT.      In  re  DORASAMI  V.  VENKATASAMI  AND  OTHERS.* 
[6th  February,  1885.J 

Civil  Procedure  Code,  Sections  336,    344,    638 — Discharge  of  judgment-debtor  arrested 
under  decree  of  High  Court. 

A  judgment-debtor  bavins;  been  arrested  in  execution  of  a  decree  of  che  High 
Court  in  its  Original  Givil  Jurisdiction  and  brought  bsfore  the  Court  under  the 
provisions  of  Section  336  of  the  Code  of  Civil  Procedure,  claimed  to  be  discbarged 
on  che  ground  that  he  intended  to  apply  to  the  Court  to  be  declared  an  insolvent 
either  under  the  provisions  of  chapter  XX  of  the  Code  or  of  11  &  12  Viet.,  c.  21 : 

Held  that  the  judgment-debtor  on  expressing  bis  intention  to  file  a  petition 
and  schedule  under  11  &  12  Viet.,  c.  21,  and  complying  with  the  conditions  of 
Section  336  of  the  Code  of  Civil  Procedure  was  entitled  to  be  discharged. 

£R.,  14C.L.J.  572  (575)  =  12  Ind.  Gas.  305.] 

ON  the  6th  of  February  1885  C.P.  Pinsent,  a  defendant  in  suit  165 
of  1885,  having  been  arrested  in  execution  of  the  decree  in  the  said  suit 
and  oroduced  before  Kernan,  J.,  an  application  was  made  by  his  Solicitor 
(A.  Champion)  for  his  discharge  under  the  provisions  of  Section  336  of  the 
Code  of  Civil  Procedure. 

JUDGMENT. 

The  following  judgment  was  delivered  by 

KERNAN,  J. — The  defendant  being  brought  before  the  Court,  arrested 
in  execution,  applies  to  be  discharged  from  custody,  stating,  under  /Sec- 
tion 336  of  the  Code  of  Civil  Procedure,  his  intention  to  file  his  schedule 
as  an  insolvent  under  the  general  jurisdiction  conferred  by  11  &  12  Viet., 
-c.  21,  or  under  Section  344  of  the  Code  of  Civil  Procedure.  Though  it 
cannot  be  said  that  Section  344  and  the  subsequent  sections  of  that  Act 
do  not  in  terms,  by  the  reference  to  Section  344  in  Section  336,  apply  to 
the  High  Court,  yet  under  Section  638  the  jurisdiction  of  tha  High  Court 
in  insolvency  is  not  interfered  with  by  the  Act. 

[277]  This  being  so,  the  High  Court,  acting  under  11  &  12  Viet., 
c.  21,  has  power  to  entertain  a  petition  by  a  defendant  who,  if  he  so  desired, 
might  have  acted  under  Section  344  and  been  declared  insolvent. 

This  result  probably  was  not  contemplated  by  the  Act,  but  as  the 
jurisdiction  in  insolvency  under  11  &  12  Viet.,  c.  21,  is  preserved,  the  only 

*  C.S.  165  of  1884. 
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construction  to  be  put  upon  Section  336  and  Section  344,  so  as  to  prevent        1884 
confusion  of  jurisdiction    in  insolvency   and  to  carry  out  the  object   of      FEB.  6. 
Section  336,  is  to  hold  that,  in  the  Presidency  towns,  a  defendant  arrested 
and  brought  before  the  Court  on  stating  his  intention   to  file  his   petition  ORIGINAL 
and  schedule  in  insolvency  within  the  time  fixed  by  Section  336  shall  be      CIVIL 
discharged  on  giving  security.     If  he  does  not   file  such    petition   and 
schedule,  then  the  consequences  contemplated  by  Section  336  shall  follow.     8  M-  276- 

Section  336  is  a  substitution  for  the  section  of  Act  VIII  of  1859, 
which  enabled  a  debtor  to  be  discharged  upon  surrendering  all  his 
property  as  directed  by  that  Act.  By  adopting  the  above  construction, 
the  rights  and  remedies  of  both  plaintiff  and  defendant  are  preserved 
and  the  object  of  the  Legislature  is  carried  out. 

Let  the  defendant  on  complying  with  the  conditions  of  Section 
336  of  the  Code  of  Civil  Procedure  be  discharged. 


8  M.  277  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins, 

and  Mr.  Justice  Brandt. 


MALLAMMA  (Plaintiff)  v.  VENKAPPA  (Defendant).* 
[I2bh  October,  1883,  and  20th  December,  1884.] 

Civil  Procedure  Code,  Section  258 — Contract  to  certify  satisfaction  of  decree — Breach — 
Suit  for  damages. 

The  provision  in  Section  '258  of  the  Code  of  Civil  Prcoedute,  1882,  which  forbids 
any  Court  to  recognise  a  payment  under,  or  an  adjustment  of,  a  decree,  unless 
certified  to  the  Court  executing  the  decree,  does  not  debar  a  suit  for  damages  for 
a  breach  of  a  contract  to  certify. 

£F.,  13  A.  339  (342)  ;  12  M.  61  (62) ;  12  Ind.  Cas.  364  (365)  =  7  N.L.R.  136 ;  R..  11  B.  6 
(32)  (P.B.) :  20  M.  369  1371)  ;  2  M.L.J.  221  (225)  ;  D.,  10  B.  155  (163):  11  M.  469 
(471) ;  18  M.  26  (27).] 

[278]  THIS  was  a  srrmll  cause  suit  for  Ks.  42,  referred  ucder  Section 
€17  of  the  Code  of  Civil  Procedure,  for  the  decision  of  the  High  Court,  by 
T.  Eamachandra  Rau,  District  Munsif  of  Gooty. 

The  case  was  stated  as  follows. 
The  document  on  which  the  suit  is  based  runs  thus  : — 

Agreement  executed  by  Mankali  Venkappa,  Inamdar  of  Sangala 
to  Chinna  Ramanna,  son  of  Siddana  Tippanna,  residing  at  Dosaludiki, 
Gooty  Taluk,  on  llth  Vysakha  Bahula  of  the  year  Vishu. 

"  According  to  the  agreement  of  compromise  filed  in  Original  Suit 
No.  122  of  1880  on  the  file  of  the  District  Munsif's  Court  at  Gooty,  my 
inam  and  patta  lands  cultivated  by  you  should  be  enjoyed  by  you  this 
year,  and  the  Government  assessment  paid  by  you,  and  the  lands  given 
tip  to  me  next  year.  On  these  terms  we  have  both  compromised  this 
day,  and  you  have  given  up  to  me  out  of  these  lands  the  inams  in  the 
Sikayapampu,  the  inam  and  patta  lands  in  the  Peddovodlu,  the  Mitta- 
Jcayilu,  and  the  Semkalammachenu  ;  adjoining  the  village,  and  you  have 
retained  in  your  possession  only  the  Semkalammatala  on  which  the  betel 
garden  is  standing.  Therefore  I  shall  pay  the  Government  assessment,  &c., 
payable  by  you  for  the  said  lands  this  year.  I  shall  pay  the  assessment 

•  Referred  Case  4  of  1883. 
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1884        after  deducting  the  assessment  for  the  year    Vikrama.     The    Semkalam- 
Dea.  20.     matala  having   the   betel  garden  should  ba  given  up  to  me  by   the   15th 
Chaitra  Sudha  of  year  Chitrabhanu.     I  shall  also  got  dismissed  the  decree 
EULL       obtained  against  you  in  Court.     This  is  the  agreement  executed.' 
BENCH.  "  The  decree  last  referred  to  is  admitted  by  both  parties  to  be  thafe 

M~~977    *n  Or'§inal  Suit  No.   15  of  1880   on    the  file  of  this  Court.     Raraanna, 
_  (        in  whose  favour  the  agreement  was  executed,  is  dead,  and  plaintiff  is    his 
widow. 

"  The  plaintiff  urges  that  the  defendant  Veakappa  enjoyed  the  lands 
under  the  agreement,  and  yet  executed  the  decree  in  Original  Suit  No.  15 
of  1880  against  her  (decree  execution  petition  No.  322  oi  18:52),  and  re- 
covered Rs.  41-9-0  from  her,  and  therefore  seeks  to  recover  Rs.  42,  being 
the  loss  sustained  by  her  by  defendant  having  wrongfully  enjoyed  the 
lands. 

"  The  defendant  admits  the  agreement,  and  alleges  that  the  lands 
were  not  made  over  to  him  under  it.  At  the  hearing,  his  vakil  further 
pleaded  Section  258  of  the  Code  of  Civil  Procedure  as  a  bar  to  plaintiff's 
suit. 

[279]  "  As  to  the  facts,  I  am  clearly  of  opinion  from  the  evidence 
that  defendant  obtained  possession  of  the  lands  under  the  agreement,  and 
that,  but  for  the  point  of  law  raised,  plaintiff  is  entitled  to  recover  the 
damages  sued  for. 

"  We  next  come  to  the  point  of  law  whether  Section  258  of  the  Code 
of  Civil  Procedure  bars  this  suit,  and  entertaining  doubts  about  it,  I  beg 
to  refer  it  for  the  decision  of  the  High  Court,  at  the  instance  of  defendant. 

"It  is  urged  by  plaintiff's  vakil  that  there  was  no  direct  adjustment 
of  the  decree  under  the  agreement  in  question.  The  case  Kunhi  Moidin 
Katti  v.  Ramen  Unni  (1)  seems  to  support  him.  In  my  opinion  there  was 
only  '  a  promise'  that  satisfaction  of  the  decree  would  be  certified  at  some 
future  date.  But  there  was  no  payment 'in  adjustment  of  the  decree,' 
nor  anything  '  carried  to  the  credit  of  the  judgment-debt,'  although  plaint- 
iff's husband  '  may  have  depended  upon  the  promise'  of  defendant  being 
performed  and  upon  '  an  adjustment  being  made  as  the  ultimate  effect'  of 
agreement.  It  may  also  be  urged  that  defendant  could  not  have  certified 
the  adjustment  till  after  he  cultivated  the  land  and  reaped  the  crop  on  it 
unmolested. 

"  In  the  case  Davlata  v.  Ganesh  Shastri  (2)  it  was  held  that  suits 
like  the  present  one,  were  maintainable  under  Section  258  of  the  Code  of 
Civil  Procedure  as  it  stood  before  it  was  amended  by  Act  XII  of  1879, 
but  doubts  were  expressed  whether  this  would  be  the  case  under  the 
amended  section. 

"  The  question  i-eferred  for  decision  is,  '  Is  the  present  suit  maintain- 
able?' Contingent  upon  the  opinion  of  the  High  Court,  I  decide  it  in 
the  affirmative,  aad  decree  for  plaintiff  as  sued  for  with  costs." 

The  case  was  heard  by  a  Division  Bench  (KlNDERSLEY  and  HtTT- 
CH1NS,  JJ.)  on  the  17th  July  1883  and  was  referred  for  decision  to  the  Full 
Bench  on  the  30th  July.  The  following  judgments  were  delivered  : — 

KlNDERSLEY,  J. — At  the  time  of  the  Full  Bench  decision  in 
Viraraghava  v.  Subbakka  (3)  I  had  not  observed  the  verbal  alteration 
of  the  words  "  such  Court "  to  "  any  Court."  I  cannot  feel  sure 
that  the  alteration  would  make  any  difference.  Having  regard  [280]  to 

(1)  1  M.  203.  (2)  4  M.  295.  (3)  5  M.  397. 
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tixe    importance    of    the    question,    and    to     the    existence   of    a    Full        1884 
3$euach  decision  on  the  section  as  it   stood  before  the  amendment,  I  think     Die.  20. 
the  case  should  be  referred  to  the  Full  Bench. 

HUTCHINS.J.— The  plaintiff's  husband  aad  the  defendant  entered  into  a      FULL 
razinama  in  Original  Suit  122  of  1880,  reciting    among  other  terms   that     BENCH, 
fche  former  should  give  up  to  the  labter  at  once  two  out  of  three   plots  of 
land,  and    that    the    latter  should   certify    satisfaction   of  the  decree   in      8  M'  277 
Original  Suit  15  of  1880  which  he  held  against  the  former.     Satisfaction       (F-B-)- 
was  not  certified,  but  the  decree  in  Original  Suit  15  of  1880  was  executed. 
The  plaintiff  now  sues  for  damages  caused  by    the  breach   of  defendant's 
promise,  equivalent  to  the  profit  which  she  might  have  made  out    of  the 
land  if  it  had  not  been  given  up  in  consideration    of  defendant's  promise. 

The  decision  of  this  Court  in  Arunachella  Pillai  v.  Appavu  Pillai  (l) 
was  under  the  Code  of  1859  and  has  been  practically  overruled  by  Vira- 
ragkava  v.  Subbakka  (2).  The  latter  case,  however,  was  decided  under  the 
Code  of  1877  before  its  amendment  by  Act  XII  of  1879.  A  later  case  to 
the  same  effect  is  reported — Musutti  v.  Shekaran  (3). 

The  High  Courts  of  Calcutta  and  Bombay  have  also  dissented  from 
Arunachella  Pillai  v.  Appavu  Pillai  (Gunamani  Dasi  v.  Prankishori  Dasi  (4) 
Galawad  Chanda  Bhai  v.  Rahimtulla  Jamal  Bhai)  (5).  In  the  former 
case,  Couch,  C.J.,  and  the  majority  of  the  Court  held  that  decree-holder  was 
under  a  duty  to  certify  a  payment  even  without  an  express  promise,  and, 
if  he  obliged  the  debtor  to  pay  a  second  time,  became  a  trustee  for  the 
debtor  for  the  payment  which  had  not  been  appropriated  to  the  decree. 
Both  these  cases  were  decided  upon  the  Code  of  1859. 

In  a  later  Bombay  case — Davalata  v.  Ganesh  Shastri  (6) — decided 
under  the  Code  of  1877  before  its  amendment,  the  Court  held  that  the  view 
which  it  had  taken  under  the  old  Code,  viz.,  that  such  money  might  be 
recovered,  had  been  clearly  adopted  by  the  Legislature,  but  it  was  intimat- 
ed that  the  case  might  have  been  differently  decided  if  it  had  fallen  under 
the  amended  provision  introduced  by  Act  XII  of  1879. 

[281]  Then  came  the  case  of  Patankar  v.  Devji  (7),  when,  with  much 
regret,  the  same  High  Court  held  that  suit  for  the  recovery  of  such  money 
was  barred  by  Section  244  of  the  Code  of  1877  and  the  last  paragraph  of 
Section  258  as  amended. 

The  present  case  falls  under  the  Code  of  1882,  in  which  Section  244 
and  the  amended  Section  258  are  re-enacted  verbatim.  The  former  section 
requires  that  all  questions  arising  between  the  parties  and  relating  to  the 

discharge   or   satisfaction    of   the   decree   shall  be  determined  by 

order  of  the  Court  executing  the  decree  and  not  by  a  separate  suit.  The 
latter  section,  after  providing  that  the  decree-holder  shall  certify  all  pay- 
ments under  a  decree  which  may  be  made  out  of  Court,  and  that  the  debtor 
may  takeout  a  notice  to  compel  him  to  make  sucn  a  certificate,  proceeds 
thus  :—  '  No  such  payment  or  adjustment  shall  be  recognised  by  any 
Court  unless  it  has  been  certified  as  aforesaid."  The  word  any  has  been 
substituted  for  sitch,  which  occurred  in  the  Coda  of  1877,  and  Wie  prohibition 
which  formerly  applied  to  the  executing  Court  only  has  been  deliberately 
extended  to  other  Courts.  No  Court  can  now  recognize  an  uncertified 
payment,  and  no  question  relating  to  such  satisfaction  can  be  determined 
in  a  separate  suit. 

I  am,  therefore,  disposed  to  think  that  the  present  suit  will  nofc  lie. 

(1)  3  M.H.C.B.  188.          (2)  5  M.  397,  (8)  6  M.  41.  (4)  5  B.L.B.  228. 

(5)  4  B.H.C.R.  A.C.J.  76.  (6)  4  B    295.        (7)  G  B.  146. 
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1884  The  question   will  be  referred  to  the  Full  Bench  as   desired  by  M»» 

DEC.  20.  Justice  Kindersley. 

The    case  was    heard  by  the  Pull  Bench  (TURNER,  G.J.,    KERNAN, 

FULL  KINDERSLEY,    MUTTUSAMI  AYTAR  and  HUTCHINS,  JJ.)  on  the    12th 

BENCH.  October  1883. 

I"  Mr.  Subramanyan,  for  plaintiff. 

'  Sadagopacharyar,  for  defendant. 

JUDGMENT. 

On  the  20th  December  1884  judgment  was  delivered  by 

TURNER,  C.J. — It  may  be  that  the  object  of  the  Legislature,  in 
enacting  Section  258  of  the  present  Civil  Procedure  Code,  was  to  give 
effect  to  the  policy  which  had  been  already  approved  in  the  enactment  of 
Section  244.  It  was  accepted  as  desirable  that,  when  proceedings  had 
been  instituted,  the  rights  of  the  parties  in  reference  to  the  matter  in  issue 
should  be  finally  and  conclusively  [282]  determined,  and  that  no  occasion 
should  be  given  in  the  execution  of  decrees  for  the  institution  of  fresh 
proceedings. 

But  to  deprive  a  person,  aggrieved  by  what  is  apparently  a  fraud,  of 
a  right  to  have  recourse  to  the  Court,  the  intention  must  be  clearly  ex- 
pressed, and  we  must  not  carry  the  prohibition  beyond  the  terms  of  the 
law. 

The  question  which  we  have  to  consider  is,  whether,  when  a  pay- 
ment has  been  made  or  a  new  contract  entered  into  for  the  purpose  of 
satisfying  a  decree,  and  the  object  has  failed  by  reason  that  the  provi- 
sions of  the  law  which  are  essential  to  its  recognition  as  a  payment  or 
satisfaction  of  the  decree  have  not  been  complied  with,  the  person  in- 
jured is  deprived  of  a  remedy  by  suit. 

It  appears  to  us  that  the  grounds  on  which  we  held  that  such  a  suit 
would  not  be  precluded  hy  the  provisions  of  Section  244  still  obtain.  In 
bringing  the  suit  the  plaintiff  does  not  aver  that  a  decree  has  been  satis- 
fied by  the  payment  or  contract.  His  case  is  that  the  decree  was  not 
legally  satisfied.  He  raises  no  question  as  to  the  execution,  discharge  or 
satisfaction  of  the  decree.  He  alleges  only  an  intention  that  it  should  be 
satisfied — an  intention  to  which  the  decree-holder  might  have  given,  but 
did  not  give,  effect. 

We  have  then  to  confine  ourselves  to  the  language  of  the  amended 
provisions  of  Section  258. 

Those  provisions  are  so  worded  that  full  effect  can  be  given  to  them 
without  construing  them  to  debar  the  institution  of  a  suit  for  the  reco- 
very of  money  paid  or  damages  for  breach  of  the  contract  to  certify. 

The  words  of  Section  258  are  as  follow : — "If  any  money  payable 
under  a  decree  is  paid  out  of  Court,  or  the  decree  is  otherwise  adjusted 
in  whole  or  in  part  to  the  satisfaction  of  the  decree-holder,  or  if  any  pay- 
ment is  made  in  pursuance  of  an  agreement  of  the  nature  mentioned  in 
Section  257-A,  the  decree-holder  shall  certify  such  payment  or  adjustment 
to  the  Court  whose  duty  it  is  to  execute  the  decree.  No  such  payment 
or  adjustment  shall  be  recognized  by  any  Court  unless  it  has  been 
certified. 

The  term  "  payment"  may  mean  either  the  act  of  paying  money  or 
the  act  and  its  result,  the  satisfaction  of  an  obligation  ;  the  term  "  adjust- 
ment "  is  susceptible  only  of  one  meaning,  an  act  and  the  result. 
Beading  the  terms  together  and  interpreting  the  one  [283]  by  the  other, 
they  would  be  properly  construed  as  having  a  like  meaning,  and  thus  givo 
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full  effect  to  the  word  "such,"  which  confines  the  terms  with  which  it  is        1884 
connectei  to  the  sense  in  which  they  are  used  in  the  preceding  paragraph     DEC.  20. 
of  the  section,  \vh«re  the  payment  is  described   as  a  payment  of  money 
payable  under  the  decree  and  paid  out  of  Court,  and  the  word  "  adjustment" 
as  an  adjustment  of  the  decree  in  part   or  in  whole  to  the  satisfaction  of     BENCH, 
the  judgment-debtor.*     The  words  "  any  Court  "  substituted  for  the  words 
"  such  Court"  are  not  deprived  of  a  sufficient  meaning  by  this  construction. 
for  whereas  the  words   "  such   Court  "  were  held  to  mean  only  the  Court.       <™;B-^. 
executing  the  decree,   there  are  other  cases  in  which   it  could  with  equal 
propriety  be  held  that  in  the  absence   of  a  certificate  a    decree  sbould  be 
deemed  unsatisfied  ;  for  instance,  if  a  suit  were  brought  for  the  administra- 
tion of  the  judgment-debtor's  estate,  it  might  be  incumbent  on  the  Court 
to    determine    whether    or    not    a  particular  decree    had  been  satisfied, 
and  the  same  question  might  arise  in  the  winding  up  of   a  company.     In 
these  cases  the  Courb  may  be  a  Court  other  than  the  Court  executing   the 
decree,  or,  if  it  wera  the  same  Courb,  it  would  not  be  engaged  in  executing 
the  decree.     The    conclusion,  then,  at  which  we  arrive  is  that,   at  least 
between  the  parties  and  their  privies,    a  decree  shall  be  treated  by  every 
Court  as  unsatisfied  by  a  payment  or  arrangement  out  of  Court,  unless  its 
satisfaction  is  certified.     It  is  not  necessary  for  us  at  present  to  determine 
whether  these  sections  are  intended  to  apply  to  persons  other  than  parties 
to  the  decree  or  their  privies  ;  but  if  future  legislation  is  resorted  to,  the 
effect  on  the  rights  of  such  persons    will,  we  trust,   receive  consideration. 
The  law  remains,  for  our  present   purpose,  substantially  as  it  was  before 
the  substitution  of  fhe  word  "  any"  for  the  word  "  such,"  and  the  same 
reasons  influence  us  in  holding  the  suit  maintainable  as  are  expressed  in 
-our  decision  in  Viraraghava  v.  Subbakka  (l).     Had  the  legislature  intend- 
ed to  deprive  the  judgment-debtor  altogether  of  his  remedy,  we  are  entitled 
to  expect  that  plainer  language  would  have  been  used.     It    might   have 
been  enacted   that  no   separate  suit  should   lie  for   the  recovery  of  an 
unsatisfied    payment,    or    words    to   the    like   effect    might   have   been 
-employed. 

The  Munsif  will  bs  informed  that  the  suit  will  lie. 


8  H.  284. 
[284]    APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


NABAYANA  (Defendant  No.  1),  Appellant  v.  NABAYANA 
(Plaintiff),  Respondent. I      [12th  December,  1884.] 

Malabar  law—Kanam  tenure — Improvements — Trees  of  spontaneous  growth— Redemp- 
tion suit — Costs  of  ascertaining  value  of  improvements. 

According  to  Malabar  custom,  kanams  (mortgages)  must,  on  tbe  expiry  of  the 
term,  either  be  discharged  or  renewed. 

On  redemption  of  a  kanam,  the  kanam-bolder  (mortgagee)  is  not  entitled 
to  claim  under  the  bead  of  improvements,  the  value  of  trees  of  spontaneous 
growth. 

In  suits  to  redeem  land  demised  on  kanam  tenure,  on  payment  of  the  value  of 
improvements,  the  costs  of  tbe  adjudication  necessitated  by  the  refusal  of  either 

*  ["  Judgment-debtor"  apparently  a  mistake  for  "judgment-creditor."] 
t  Second  Appeals  1095  and  1 166  of  1883. 

(1)  5  M.  397. 
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party  to  accept  the  terms  of   compensation  offered  or  demanded  by  his  opponent- 
should,  when  those  terms  are  reasonable,  be  charged  on  the  party  refusing. 


[R.,  20  M.  435  (440).] 


APPF.L- 

LATK 
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THESE  were  appeals  from  the  decrees  of  C.  Ramachandra  Ayyar, 
Subordinate  Judge  of  South  Malabar,  modifying  the  decree  of  B.  Kamaran 
Nayar,  District  Munsif  of  Temelprora,  in  suit  811  of  1881. 

The  plaintiff,  Kirangafe  Manakel  Narayanan  Nambudripad,  sued 
Ananda  Narayana  Bhatta  and  six  others  to  recover  certain  lands  demised 
on  kanam  tenure,  and  Rs.  1 .052-9-10,  rent  in  arrears,  with  interest,  and 
future  rent,  ou  payment  to  defendant  No.  1  of  the  kanam  amount,  and 
the  value  of  improvements.  Defendant  No.  1  pleaded  that  the  plaintiff 
had  been  paid  renewal  fees,  and  had  promised  to  renew  the  kanam.  The 
District  Munsif  held  that  the  document  (Exhibit  XIII)  evidencing  the 
promise  to  renew  was  not  admissible  in  evidence,  not  having  been  regis- 
tered. As  to  improvements,  the  District  Munsif  found  that  defendant  No.  I 
was  entitled  to  Rs.  4,650-1-0,  and  decreed  redemption  accordingly.  Both 
plaintiff  and  defendant  No.  1  appealed  against  the  decree. 

The  Subordinate  Judge  held  that,  although  Exhibit  XIII  did  not 
[285]  require  registration,  being  merely  a  receipt  coupled  with  a  promise 
to  account  for  the  money  at  the  time  of  renewal,  no  promise  to  renew  was 
proved. 

As  to  improvements,  the  amount  was  reduced  by  about  Rs.  2,000. 

Both  plaintiff  and  defendant  No.  1  appealed  to  the  High  Court. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the^ 
judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.) 

Sankara  Menon  and  Gopala  Nayar,  for  appellant. 

Mr.  Shephard,  for  respondent. 

JUDGMENT. 

TURNER,  C.J. — We  propose  to  dispose  of  both  appeals  in  one 
judgment. 

Plaintiff  brought  this  suit  to  redeem  23  items  of  property  originally 
demised  on  kanam  in  1792.  The  kanam  was  from  time  to  time  renewed,, 
the  last  occasion  being  in  1874.  When  the  kanam  was  originally  granted, 
the  estimated  area  of  culturable  land  was  102  paras  (a)  which  was  then 
txpressed  to  be  "  land  sowing  90  paras."  In  1864  the  extent  was  estimated 
at  land  ''  sowing  239  paras,"  and  the  extent  of  culturable  land  is  now  land 
sowing  61  paras,  in  addition  to  tbab  which  had  been  brought  under  the 
plough  at  the  time  of  the  renewal  in  1874.  The  plaintiff  also  claims  an 
arrear  of  rent. 

The  defendant  pleads  that  there  was  an  agreement  to  renew  the 
kanam,  and  that  he  had  paid  the  sum  of  Rs.  800  for  this  and  other  lands- 
on  account  of  renewal  fees.  He  asserts  that  he  had  tendered  the  rent 
due,  and  that  the  value  at  which  the  paddy  is  estimated  by  the  plaintiff  is 
excessive. 

Ifi  having  become,  in  the  judgment  of  the  Court  of  First  Instance  and 
the  Appellate  Court,  necessary  to  determine  what  sum  was  due  to  the- 
defendant  for  improvements,  those  Courts  have  arrived  at  conclusions 
which  are  contested  by  both  parties  before  us  and  which  will  be  severally 
dealt  with  hereafter. 

(a)  (1)  A  grain  measure  =  40  Ib.   avoirdupois. 

(2)  The  amount  of  seed-coin  required  to  sow  6,400  to  9,600  square  feet  of  land 
— -Wilson. 
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We  regret  that  we  are  obliged  to  express  the  opinion  that  the  principal 
issues  have  been  too  imperfectly  investigated  by  the  Lower  Appellate 
•Court. 

[286]  First,  as  to  the  alleged  agreement  for  renewal.  Exhibit  XIII, 
which  the  Munsif  declined  to  admit  in  evidence,  is,  in  our  judgment,  a 
mere  agreement  to  repay  or  allow  the  sum  entered  in  the  document,  and, 
being  of  this  nature,  it  was  clearly  admissible  in  evidence.  The  importance 
of  it  in  this  case  is  that,  in  prescribing  the  time  when  the  sum,  of  which 
the  receipt  is  acknowledged,  was  to  be  paid  or  accounted  for,  reference  is 
made  to  the  time  of  renewal. 

If  this  document  stood  alone,  we  are  not  prepared  to  say  that  it 
would  compel  us  to  the  conclusion  that  an  agreement;  for  renewal  existed, 
for,  according  to  the  custom  of  the  country,  kanams  must  on  their  expiry 
be  discharged  or  renewed,  and  the  term  might  have  been  used  in  a  vague 
sense,  indicating  merely  the  period  when  accounts  would  be  taken  between 
the  jenmi  and  the  kanamdar.  But  the  document  must  not  be  considered 
alone,  but  in  connection  with  the  surrounding  circumstances.  In  the 
first  place,  it  was  given  after  the  expriy  of  the  last  renewed  term.  That 
term  expired  in  1876,  and  the  date  of  the  document  is  1879.  There  waa, 
therefore,  no  future  time  at  which  the  kanam  would  be  renewed  by  reason 
of  its  expiry.  The  parties  were,  at  the  time  the  document  was  made, 
standing  in  the  relation  of  a  jenmi  who  had  a  right  to  resume  and  of  a 
kanamdar  who  was  bound  to  resign  the  holding  if  the  jenmi  did  not  renew. 
The  position  of  the  parties  has  a  material  bearing  in  considering  how  far 
the  mention  of  the  time  of  renewal  in  Exhibit  XIII  is  evidence  of  the 
subsistence  at  the  time  of  an  agreement  to  renew. 

At  the  same  time  it  is  admitted  that  the  sum  of  Rs.  800  was  not 
paid  as  the  renewal  fee  for  any  particular  kaaam,  but;  generally  on  account 
of  the  renewal  fees  to  ba  collected  oo  a  number  of  kanams  held  by  the 
kanamdar  from  the  same  jenmi,  and,  having  regard  to  this  circumstance, 
possibly  all  that  could  be  safely  inferred  from  the  receipt  would  be  that 
there  was  at  that  time  no  intention  to  refuse  a  renewal.  For  proof  of  the 
alleged  agreement  to  renew,  it  is  then  the  oral  evidence  on  which  the  kanam- 
dar must  principally  rely,  and  to  this  the  Subordinate  Judge  has  not 
adverted.  This  evidence  is  given  by  the  person  who  collected  the  money 
•on  behalf  of  the  jenmi,  and  who  was  at  the  tkne  the  kariastan  of 
the  jenmi.  He  has  distinctly  proved,  if  his  testimony  is  reliable, 
that  an  agreement  to  renew  was  made.  He  has  asserted  that  he  has 
[287]  entered  the  sum  as  received  on  account  of  renewal  fees  in  the  ac- 
count books  of  the  jenmi,  and  those  books  are  not  produced  bo  contradict 
it. 

The  second  witness  for  the  defendant  corroborates  the  evidence  of  the 
kariastan  that  a  renewal  was  promised  by  the  jenmi.  It  cannot  be  said 
that  this  issue  has  been  satisfactorily  tried  until  due  consideration  is  given 
to  this  evidence. 

It  is  further  noticeable  in  determining  this  issue  that  no  provision  was 
made  in  Exhibit  XIII  for  payment  of  interest  on  the  Rs.  800  then  taken. 
If  that  sum  was  advanced  as  a  loan  to  be  repaid  at  a  future  time,  it  is  in- 
conceivable that  there  should  have  been  no  provision  that  at  least  the 
same  ipterest  should  have  been  paid  on  it  as  was  paid  upon  the  sums 
which  were  due  on  kanam  by  the  jenmi  to  the  kanamdar.  If  there  were 
no  other  kanams  which  had  expired  or  were  about  to  expire  when  the 
payment  of  the  Rs.  800  was  made,  it  is  permissible  to  infer  that  the 
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1884       promise  of    repayment  or  allowance    had  in  view  at  least  the  probability 

DEC.  12.     that  the  kanam  which  had  expired  would  be  renewed. 

As  to  the  rent,  the  Subordinate  Judge  failed  to  dispose  of   the  fifth 

APPEL-     issue  as  to  the  rate  at  which  the  paddy  was  to  be  paid  for.     The  Subordi- 
LATE       n.ite  Judge  has  assumed  the  rate   was   admitted.     It  may   have   been   so 

CIVIL,      orally,  but  there  is  no  record  of  the  admission.     If  it  becomes  necessary 
to  inquire  what  sum  should  be  paid  by  way  of  compensation  for  improve- 

8  M.  284.  rnents.  we  desire  to  point  out  the  following  objections  whieh  have  been 
successfully  maintained  to  the  finding  of  the  Subordinate  Judge.  The 
evidence  on  the  record  shows  that  the  lands  brought  under  cultivation 
were  of  different  classes  and  required  a  different  rate  of  expenditure,  and 
we  cannot  say  that  the  action  of  the  Subordinate  Judge  in  allowing  a 
uniform  rate  all  round  is  less  arbitrary  than  the  action  of  the  Commis- 
sioners which  he  has  impeached.  So  for  as  is  possible,  some  support 
should  have  been  sought  by  the  Subordinate  Judge  for  the  conclusions  at 
which  he  arrived  from  the  recorded  evidence  as  to  the  outlay  necessary 
to  bring  the  lands  according  to  their  several  qualities  into  their  present 
state  of  improvement. 

A  yet  more  important  question  is  as  to  the  area  of  land  on  which 
the  improvement  should  be  allowed.  The  jenmi  complains  that  the 
Subordinate  Judge  has  assumed  that  the  whole  area  of  land  beyond 
that  included  in  the  original  kanam  has  from  time  [288]  to  time  been 
improved  without  any  allowance  being  made  for  the  value  of  improve- 
ments at  the  time  of  renewal. 

This  Court  in  Muppanagari  Narayanan  Nayar  v.  Virupatchan 
Nambudripad  (l)  laid  down  what  we  conceive  to  be  the  true  principle 
upon  which  such  a  question  as  this  should  in  the  present  day  be 
determined. 

It  was,  we  believe,  the  usage  in  Malabar  that  account  should  be 
taken  of  the  improvements  at  the  end  of  the  term  of  kanam,  and  that  the 
value  should  be  added  to  the  kanam  if  ic  was  not  at  once  discharged  by 
payment.  This  usage  was  most  convenient,  for  it  enabled  the  parties, 
within  a  reasonable  time  after  they  had  been  made,  to  determine  what 
amount  ought  fairly  to  be  allowed  to  the  kanamdar  for  his  labor  and  ex- 
penditure. The  usage  has,  however,  in  course  of  time  been  greatly 
departed  from,  and  in  many  instances  a  renewal  has  been  granted,  leaving 
the  account  between  the  parties  respecting  the  value  of  improvements 
still  undetermined.  It  may  be  that  the  Subordinate  Judge  has  come  to 
a  right  conclusion  in  this  case  in  allowing  improvements  on  the  whole  area 
claimed  by  the  kanamdar.  The  circumstance  that  nothing  was  paid  for 
improvements  in  1864  suggests  that  those  improvements  have  not  yet  been 
taken  account  of.  At  the  same  time  it  is  urged  in  this  Court  that  those 
improvements  may  have  dated  from  even  an  earlier  period  of  renewal  ; 
in  regard  to  some  of  them  it  is  asserted  they  have  done  so.  The  increase  in 
the  porapad  (rent)  appears  to  be  explained  by  the  circumstance  that  a  larger 
area  of  land  had  been  rendered  culturable,  and  it  does  not  necessarily  follow 
that  the  increased  porapad  was  an  admission  that  the  landlord  had  satisfied 
the  kanamdar's  claim  in  respect  of  improvements  which  had  increased 
the  area.  The  Subordinate  Judge  has  not,  however,  tried  this  issue,  and 
in  the  re-trial  which  we  propose  to  order  it  will  be  necessary  for  him  to  do 
so,  if  his  decision  on  the  issue  as  to  the  agreement  for  a  renewal  is 
unfavourable  to  the  kanamdar. 

(I)  4  M.  287. 
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As  to  the  claim  for  the  value  of  trees  of  spontaneous  growth,  we  are       1884 
not  aware  that  the  law  of  Malabar  recognizes  in  a  kanamdar  any  right     DEC.  12. 
to  compensation  on  this  account,  and  it  has  been  expressly  disallowed  in 
a  decision  of  this  Court  to  which  reference  [289]  is  made  by  the  Subordi-     APPEL- 
nate  Judge.     We  are  not  prepared  to  dissent  from  that  ruling.  LATE 

We  notice  that  the  Subordinate  Judge  failed  to  allow  the  kanamdar      CIVIL. 
9«y  part  of  the  Bs.  800  which  unquestionably   be   paid.     If  it  be  found 
Unere  was  no  agreement  to  renew,  it  should  be  ascertained   whether  some     8  M>  28*- 
portion  of  the  Bs.  800  is  not  to  be  allowed  in  this  suit   to    the    tenant 
before  he  can  be  called  upon  to  surrender  his  land.     It  is  admitted,  as  we 
have  already  mentioned,  that  the  sum    was  not   paid  for   the   renewal   of 
any  specific  kanam,  but  generally  on  account  of   the  kanams    which  the 
defendant  held,  and  the  Subordinate  Judge  will  have  to  ascertain  whether 
in  whole  or  in  part  it  has  been  appropriated  to  renewal  fees  due  on  kanams 
other  than  the  one  now  in  question. 

With  these  observations  we  shall  sec  aside  the  decree  and  direct  a 
re- hearing  of  the  appeals. 

The  Court  of  First  Instance  awarded  costs  to  the  defendant,  con- 
sidering that  he  had  been  hardly  treated  by  the  jenmi. 

The  Subordinate  Judge  directed  each  party  to  bear  his  own  costs. 

Ordinarily,  a  mortgagor  who  comes  into  Court  offering  to  pay  less 
than  is  due  for  the  purpose  of  redemption  should  bear  the  cost  in  the 
suit  for  redemption. 

In  Malabar  the  extremely  difficult  question  of  compensation  for 
improvements  necessitates  in  many  cases  resort  to  the  Court.  We 
are  unwilling  to  lay  down,  therefore,  any  general  rule  in  cases  where  the 
question  as  to  liability  for  costs  must  depend  upon  the  conclusion  at 
which  the  Court  may  arrive  on  many  complicated  issues.  If  the  offer 
of  the  plaintiff  is  reasonably  approximate,  if  the  defendant's  demands 
are  reasonably  moderate,  the  one  or  other  should  be  charged  with  the 
costs  of  the  adjudication  necessitated  by  his  refusal  to  accept  the  terms 
offered  or  demanded  by  his  opponent. 

The  costs  of  these  appeals  will  abide  and  follow  the  result. 


8H.  290  =  9  Ind.  Jur.  144. 
[290]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NARASIMHA  (Plaintiff),  Appellant  v.  VENKATADRI  AND  ANOTHER 
(Defendants),  Respondents*  [8th  September,  1884  and  14th  January,  1885.] 

Hindu  law  — Widow — Alienation — Moveable  proper t  y, 

The  restriction  placed  by  the  Hindu  law.on  a   widow's   power   of    alienation  of 
her  husband's  estate  extends  to  moveable  as  well  as  immoveable  property. 

TR.,  32  B.  59=9  Bom.L.B.  1305  (1319)  ;  31  0.  214  (216) ;  8  M.  304 ;  6  N.L.R.  46  (48)  = 
5  Ind  Gas.  752.] 

THIS  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District  Judge 
of  Nellore,  in  Suit  12  of  1 882. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (TURNER,  G.  J..  and  MUTTUSAMI  AYYAR,  J.) 

*  Appeal  44  of  1834. 
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Vis'oanatha  Ayyar,  for  appellant. 

Ourumurti  Ayyar  and  Sadasiva  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

Tne  appellant,  Narasimha,  ha  1  a  sister  named  Subbamma,  who  died 
childless  on  the  3rd  January  1882.  About  ten  days  before  her  death,  as 
alleged  by  the  appellant,  she  gave  away  her  property  to  him  and  placed  it 
in  his  possession.  It  consists  of  moveable  property  of  considerable  vaittqfc 
and  also  of  some  immoveable  property,  both  having  devolved  on  her  by  right 
of  inheritance  upon  the  deaoh  of  her  husband,  Pabbisetti  Chinna  Subbaiya, 
about  eight  years  ago.  Pabbisetti  Venkatadri,  respondent  No.  1,  claimed 
to  be  his  reversioner,  and  Pabbisetti  Pedda  Subbaiya  respondent  No.  2,  to 
be  his  adopted  son.  Both  these  impugned  the  gift  set  up  by  the  appellant 
as  being  not  true  and  valid.  Eespondent  No.  •  denied  also  that  a  boat, 
which  the  appellant  claimed  as  part  of  Subbamma's  property,  was  in 
his  possession,  and  contended  that  no  declaratory  suit  could  be  maintained. 
In  proof  of  the  alleged  gift,  the  appellant  produced  five  witnesses, 
three  of  whom  are  his  relatives,  and  they  deposed  to  a  gift  from  Sub- 
bamma to  all  her  brothers  including  the  appellant.  The  Judge  considered 
[291]  that  he  was  not  called  upon  to  determine  the  preliminary  question 
whether  the  appellant  could  maintain  a  suit  for  a  mere  declaration  of  his 
title,  because  his  predecessors  settled  the  issues  and  no  issue  was  framed 
with  reference  to  the  preliminary  objection.  As  to  the  alleged  gift,  he 
observed  that  the  appellant's  own  witnesses  deposed  to  a  gift  jointly  to  him 
and  his  brothers,  and  that  a  gift  by  a  childless  widow,  whether  of  moveable 
or  immoveable  property  inherited  from  her  husband,  was  bad  in  law.  As 
regards  the  adoption  of  respondent  No.  2,  he  held  in  Suit  No.  28  of  1882 
on  his  file  that  it  was  not  proved.  He  dismissed  this  suit  with  costs  on 
the  ground  that  the  appellant  did  not  establish  his  title.  It  is  contended 
on  appeal  among  other  things  that,  under  the  Mitakshara  law,  the  gift 
ought  to  be  upheld,  at  least  so  far  as  it  relates  to  moveable  property. 
We  took  time  to  consider  what  weight  was  due  to  this  contention,  and 
we  are  of  opinion  that  it  cannot  be  supported.  The  rulings  of  the  late 
Sadr  Court  of  Madras  were  noticed  by  the  Privy  Council  in  Bhugwandeen 
Doobey  v.  Myna  Baee  (1),  and  doubt  was  thrown  on  the  correctness  of  the 
pandits'  opinion  on  which  they  proceeded.  The  text  of  Katyayana,  from 
which  a  restriction  on  the  widow's  power  of  alienation  over  the  property 
inherited  from  her  husband  is  ordinarily  deduced,  is  cited  by  all  the 
commentaries  of  authority  in  this  Presidency.  It  appears  in  Colebrooke's 
Digest,  Bk.  V,  Ch.  IX,  V.  477,  and  is  as  follows  :— 

"What  a  woman  has  received  as  a  gift  from  her  husband,  she  may 
dispose  of  at  her  pleasure  after  his  death,  if  it  be  moveable,  but  so  long 
as  he  lives,  let  her  preserve  it  with  frugality,  or  she  may  commit  it  to  his 
family. 

"  2.  The  childless  widow,  preserving  inviolate  the  bed  of  her  lord 
and  strictly  obedient  to  her  spiritual  parents,  may  frugally  enjoy  the  estate 
until  she  die  ;  after  her,  the  legal  heirs  shall  take  it." 

The  question  is  whether  the  second  paragraph  of  this  text  refers  to 
immoveable  property  only,  or  to  moveable  as  well  as  immoveable  property. 
In  Smriti  Cbandrika,  Ch.  XI,  Section  i.,  Sloka  28,  the  commentator 
refers  to  a  text  of  Brahaspati  which  says  : — "After  the  death  of  the 
husband,  the  widow  preserving  the  honor  of  the  family  shall  obtain 

(1)  11  M.  I.  A.  487  (508). 
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the  share  of  her  husband  so   long   as  she    lives,   but  she  [292]  has  not        1889 

property  therein  to  the  extent  of  gifb,  mortgage  or  sale."      This  text  has     JAN.  14. 

evidently    reference  to   moveable   property  inherited   from  her   husband, 

for,    in    the    preceding  paragraph,    Brahaspati    is    cited    as  sayteg   that 

a  widow  is   incompetent   to  inherit    at  all  immoveable    property.     After       LATE 

thus  denying  the  widow's  power  of  alienation  generally,  the  commentator      OlVIL. 

proceeds  to  allude  to  a  text  of  Prajapati  cited  in  Sloka  20   as  authorizing 

a  gifc  for  religious  and  charitable  purposes.     The  doctrine  of  Smriti  Chau-    8  M-  290« 

drika  then  is  that  a  widow  is  incompetent  to  inherit  immoveable  property   9  *°^-  ^n 

from  her  husband,  unless  she  has  a  daughter,  that  whatever  property    she        ***. 

inherits,  she  is  not  competent  to  alienate    by  gift,  mortgage  or  sale,  except; 

for  religious  or  charitable  purposes. 

(516.  When  her  husband  is  dead,  .  The  ^ot  J*  th«  Sarasvati  Viiasa 
she  who  upholds  the  family  shall  GlteS  m  Slokas  516  and  521,  two  texts  of 
receive  her  husband's  share  ;  her  Katyayana  and  treats  them  in  Sloka  532 
proprietorship  is  for  her  lifetime  in  as  forbidding  the  alienation  of  both 

moveable  and  immoveable  property. 

(521)  The  sonless  wife  who  guards  In  Vyavahara  Mayukha,  Ch.  IV.   Sec- 

her  husband's  bed  and  is   steadfast      tion   viii,   Sloka   4,    Katyayana's    text   is 
in  her  continence  and  docile  shall      expressly  stated  as  applying  to   moveable 

-0  i»«o»U.  property. 


In  Madhaviya,  Section  43,  the  commentator  refers  to  the  text  of 
Katyayana  as  warranting  the  succession  of  the  widow,  and  in  Section  44 
he  refers  to  the  text  of  Brahaspati,  which  prohibits  the  wife  from  taking 
immoveable  property,  and  interprets  it,  in  order  that  it  may  not  be  incon- 
sistent with  the  text  of  Katyayana,  as  prohibitory  of  the  widow  selling  or 
making  away  with  immoveable  property  without  the  consent  of  the  other 
heirs.  He  does  not,  however,  consider  whether  the  text  of  Katyayana 
forbids  the  alienation  of  moveable  property  for  other  than  religious  or 
charitable  purposes. 

Thus,  most  of  the  leading  commentaries  in  this  Presidency  warrant 
the  inference  that  the  restriction,  which  is  placed  on  tho  widow's  power  of 
alienation  over  property  inherited  from  her  husband,  extends  to  moveable 
as  well  as  immoveable  property. 

Both  in  Dayabhaga,  Ch.  XI,  Section  i.,  Slokas  56,  60,  63,  64,  and 
Dayakrama  Sangraha,  Ch.  I,  Section  ii,  the  same  view  is  taken.  There  is, 
however,  this  distinction  between  the  Bengal  school  and  the  Mitakshara 
sohool  ;  according  to  the  former,  a  mere  use  of  the  husband's  pro- 
perty is  given  to  the  widow  with  a  special  power  to  [293]  mortgage 
•  or  sell.  A  passage  from  the  Dhana  Dharma  of  Mahabharata  is  cited  in  both 
the  Dayabhaga  and  D  lyakrama  Sangraha  to  the  effect  that  "  for  women, 
the  heritage  of  their  husbands  is  applicable  to  use.  Lat  not  women  on  any 
account  make  waste  of  their  husbands'  wealth."  According  to  the  Mitak- 
shara, the  analogy  of  the  law  of  partition  is  applied  to  the  widow's  estate 
(Oh.  II,  Section  i),  and  in  Smriti  Chandrika,  Ch.  XI,  Section  i,  Sloka  19,  a 
text  of  Vridha  Manu  is  cited  as  showing  that,  by  marriage,  the  wedded  wife 
acquires  ownership,  though  of  a  dependent  character,  over  the  entire  pro- 
perty of  her  husband,  and  that,  after  his  demise,  she  acquires  independent 
power  over  it.  The  Mitaksbara  doctrine  seems  to  be  that  the  widow  has  a 
complete  vested  ownership  as  contradistinguished  from  a  mere  right  to  use, 
though  her  power  over  it  to  make  a  gift  or  sale  at  her  pleasure  is  restricted 
by  express  texts.  Hence  those  who  considered  the  text  of  Katyayana 
•to  be  applicable  only  to  immoveable  property  doubted  whether  the  widow 
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was  precluded  from  alienating  moveable  property.  Having  regard,  however, 
to  the  extent  bo  which  the  widow's  power  of  disposition  is  treated,  as  res- 
tricted in  the  leading  commentaries  in  the  South,  there  appears  to  be  littl& 
or  no  difference  in  the  result.  Hence  the  Judicial  Committee  observed, 
in  The  Collector  of  Masulipatam  v.  Kavali  Vencata  Naranappa  (1),  that, 
the  restrictions  on  the  widow's  power  of  alienation  are  of  the  very  substance 
of  her  heritage.  Assuming  for  a  moment  that  she  has  a  larger  power 
over  moveable  than  immoveable  property,  it  can  by  no  means  be  larger  than 
that  possessed  by  the  father  of  a  Hindu  family  under  the  text  of  Yajnya- 
valkya  cited  in  Mitakshara,  Cb.  I,  Section  i,  Sloka  27,  It  is  observed 
by  Mr.  Mayne  in  Section  229  that;  the  power  must  generally  be  taken  to 
be  limited  to  such  necessary  or  suitable  purposes  as  would  come  within 
the  ordinary  power  of  the  head  of  a  house-hold.  We  should  prefer  to  say 
that  the  nature  of  moveable  property  being  such  that  in  many  cases 
conversion  is  essential  to  its  enjoyment,  the  widow  is  not  precluded  from 
converting  it,  but  must  preserve  the  capital,  unless  the  expenditure  of  it  is 
necessitated  by  the  insufficiency  of  the  income  to  provide  for  her  main- 
tenance subject,  nevertheless,  to  a  power  to  dispose  of  a  moderate  portion 
for  works  of  piety.  She  is  not  bound  to  preserve  the  [294]  income,, 
but,  owing  to  her  temporary  ownership,  has  a  disposing  power  over 
it.  She  may  either  expend  it  at  her  pleasure  or  may  allow  it  to 
fall  into,  and  become  part  of,  her  husband's  estate,  and  where  she  has  not 
made  any  disposition  of  the  savings  of  income,  they  will  become  part  of 
the  husband's  estate.  The  allegation  that  any  portion  of  the  property  in 
suit  was  acquired  out  of  income,  was  made  for  the  first  time  in  appeal  and 
is  inconsistent  with  the  averment  in  the  plaint.  We  need  not,  there- 
fore, consider  whether,  if  she  makes  savings,  it  is  to  be  presumed,  in  the 
absence  of  proof  of  a  contrary  intention,  that  she  has  allowed  them  to  fall 
into,  and  become  part  of,  the  corpus.  We  are,  therefore,  of  opinion 
that,  even  if  the  gift  set  up  by  the  appellant  were  proved  as  alleged,  the 
appeal  must  fail.  The  appellant  must  pay  the  costs  of  respondent  No.  1. 


8H.  294  =  1  Weir  700. 

APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


KONDADU  v.  EAMUDU  AND  ANOTHER.*     [12th  February,  1885.1 

Act  XIII  of  1859,  Section  2 — Advance  of  grain  and  money — Order  to  repay  value  of  work 
not  perforrr^ed. 

An  advance  of  money  and  grain  having  been  made  to  a  labourer  for  work  to  be 
done,  the  labourer  failed  to  complete  the  work,  and  an  order  was  passed  by  a 
magistrate,  under  Section  2  of  Act  XIII  of  1859,  directing  repayment  of  the 
balance  of  the  advance  not  worked  off  by  the  labourer  : 

Held  that,  as  it  was  not  proved  that  the  labourer  was  oSered  and  accepted  the 
grain  in  lieu  of  money  to  be  advanced,  the  order  was  illegal. 

THIS  was  a  case  referred  under  Section  438  of  the  Code  of  Criminal 
Procedure  for  the  orders  of  the  High  Court  by  J.  Grose,  District  Magis- 
trate of  Nellore,  on  the  21st  of  October  1884.  The  facts  were  as- 
follows : — 

*  Criminal  Revision  Case  655  of  1884. 
(1)  8  M.  I.  A.  529. 
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Tammisetti  Eamudu  and  Pasupulati  Laksminarasu  were  prosecuted  1885? 
by  Vuppu  Kondadu,  a  contractor  engaged  on  the  Sungum  project,  under  FEB.  12. 
Act  XIII  of  1859,  for  criminal  breach  of  contract. 

[295]  The  Second-class  Magistrate  at  Sungum  found  that  the  com-     APPBL- 
plainant  had  advanced  Es.  54-10-2  to  the  accused   for  work  to  be  done,       LATE 
and  that,  after  completing  a  portion  of  the  work  valued  at  Es.  27-3-11,  the  CRIMINAL, 
accused  had  deserted  the  work.     The  accused  were  ordered  to  repay  feothe 
complainant  Rs.  27-6-3,  and  Us.  2  on    account   of   process  fees.     Against    ^  M.  ^1  = 
this  order  an  appeal  was  made  to  the  Special  Deputy  Magistrate  of  Nellore.  *  We'r  700. 
He  found  that  the  advance  was  made  partly  in  grain  and   partly  in  cash, 
Es.  28-9-6  being  the  cash  payment,  and  held  that  although  the  Act   only 
referred  to  advances  of  money,  yet  that  in  this  case  the  grain  was  received 
as  money,  the  value  having  been  settled    at   the    time    the    advance   was 
made. 

The  appeal  was  dismissed  ;  but  at  the  request  of  the  Deputy  Magis- 
trate, the  case  was  referred  to  the  High  Court  as  there  were  several 
similar  cases  pending. 

Mr.  Wedderburn,  for  the  accused,  referred  to  Reg.  v.  Jethyavalad 
Vestya,  (1)  and  contended  that  Section  2  of  Act  XIII  of  1859  being  a 
penal  enactment,  must  be  construed  strictly. 

The  Court  (MuTTUSAMi  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

There  was  an  advance  in  money,  but  the  whole  of  the  money  agreed 
to  be  advanced  was  not  paid  in  cash,  but  part  in  cash  and  part  in  grain. 

Where  an  employer  of  labour  offers  the  advance  in  money  and  the 
person  employed  asks  to  have  part  of  the  advance  in  grain  as  the 
equivalent  of  money,  we  consider  that  there  would  be  sufficient  com- 
pliance with  the  requirements  of  the  Act,  seeing  that  the  advance  may 
in  such  case  be  treated  as  an  advance  in  money,  part  of  which  was  in  fact 
exchanged  for  grain  supplied  by  the  employer  at  the  request  of  the 
labourer;  but  where  the  facts  of  the  case  do  not  warrant  such  an 
inference,  we  should  consider  ourselves  bound  to  adhere  to  a  strict  inter- 
pretation of  the  Act,  which  is  of  a  penal  character. 

As  analogous  cases,  we  would  refer  to  rulings  of  this  Court  in 
which  it  has  been  held  that  orders  for  maintenance  in  which  it  is 
directed  that  grain  be  delivered  or  cloths  provided  cannot  be 
[296]  supported  under  the  provisions  of  Section  488  of  the  Code  of 
Criminal  Procedure. 

In  the  case  before  us  there  is  not  sufficient  evidence  to  justify  us  in 
holding  that  there  was  an  actual  offer  by  the  employer  of  money  equi- 
valent to  the  grain  accepted  in  advance. 

We  must  therefore  quash  so  much  of  the  order  of  the  Sub-Magistrate 
as  directed  the  accused  to  refund  the  equivalent  of  the  grain  advanced. 


(1)  9  B.H.C.R.  171- 
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FE^_23-  APPELLATE  CRIMINAL. 

APPEL-  Before  Mr.  Justice  Brandt. 

LATE 

CRIMINAL.  QUEEN-EMPRESS  v.  ERRAMREDDI  AND  OTHERS.* 

8*7296=  [23rd  February  1885-1 

2  Weir  554=  Criminal  Procedure  Code,  ss.  403,  437 — Different  charges  arising  out  of  same  transaction 
9  Ind  Jur  —Acquittal — Further  inquiry — Re-trial. 

461.  E  being  charged  with  theft  and   mischief,    in  respect   of  certain  branches  cut 

from  a  tree  claimed  by  the  complainant,  was  tried  by  a  Subordinate  Magistrate 
on  the  charge  of  mischief  and  acquitted  on  the  ground  that  as  against  the  com- 
plainant, E  had  title  to  the  tree.  On  the  application  of  the  complainant,  the 
District  Magistrate  directed  further  inquiry  into  the  cas?  under  Section  437  of  the 
Code  of  Criminal  Procedure,  and  on  a  reference  to  the  Court  of  Session,  the 
Sessions  Judge  held  that,  as  no  inquiry  into  the  chargj  of  theft  h*d  besn  held, 
the  order  was  legal : 

Held,  that  the  District  Magistrate  had  no  power  to  pass  such  an  order  under 
Section  437,  and  that  a  tri.il  on  the  chtrga  of  thefc  was  barred  by  virtue  of 
Section  403  of  the  Code  of  Criminal  Procedure. 

£P.,  24M.L.J.  463  =  13  M.L  T.  360  <363)  =  19  Ind.  Gas.  310  (313)  ;  R.,  31  M.  133=18 
M.L.J.  57  (58)  =  3  M.L.T.  230:  32  M-  220  (233>=9  Or.  L.J.  192  =  19  M.L.J.  157  = 
5  M.L.T.  233  ;  I  Bom.  L.R.  15  ;  12  Cr.  L.J.  224  (-227)  =  10  Ind.  Gas.  168  =  5  S.L.R 
16  (2-2)  ;  Commented  on.  10  B.  131  (140).] 

THIS  was  au  application  to  the  High  Court  under  Sections  435  and 
439  of  the  Code  of  Criminal  Procedure  to  set  aside  an  order  of  the  District 
Magistrate  of  Cuddapah,  directing,  under  Section  437  of  the  Code  of 
Criminal  Procedure,  further  evidence  to  be  taken  in  calender  case,  No.  168 
of  1884,  on  the  file  of  the  Second-class  Magistrate  of  Kamalapur,  and  to 
direct  stay  of  proceedings  in  the  said  case  before  the  Head  Assistant 
Magistrate  of  Cuddapah. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (BRANDT,  J.). 

Mr.  Powell,  for  petitioners. 

JUDGMENT. 

BRANDT,  J. — The  petitioners,  Dasari  Erramreddi  and  seven  [297] 
others,  were  charged,  in  a  complaint  laid  before  the  Sub-Magistrate  of 
Kamalapur  by  one  Bala  Subbareddi,  with  theft  and  mischief  in  respect  of 
the  boughs  or  loppings  cut  from  a  tree  which  the  complainant  said  was 
his. 

The  petitioners  were,  it  appears,  tried  on  a  charge  of  mischief  only, 
and  were  acquitted  under  Section  245  of  the  Code  of  Criminal  Procedure, 
on  the  ground  that  the  petitioner  No.  1  had  title  to  the  tree  as  against 
the  complainant. 

The  complainant  then  applied  to  the  District  Magistrate  to  order  an 
appeal  to  be  preferred  to  the  High  Court,  but  the  District  Magistrate, 
under  Section  437  of  the  Code  of  Criminal  Procedure,  directed  further 
inquiry  to  be  made  by  the  Taluk  Magistrate  of  Cuddapah  on  the  ground 
that  it  appeared  "  this  (i.e.,  the  questions,  whether  the  tree  belonged  to 
the  petitioner  No.  1,  or  to  the  complainant,  or  to  Government,  and  whe- 
ther the  accused  has  acted  dishonestly  or  mischievously?)  was  a  matter 
which  it  should  not  be  left  to  a  private  individual  to  prosecute,  as  the 

•  Revision  Case  62  of  1885. 
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question  is    whether  the  tree  was   not  in  Government  porumboke   and       1885 
useful  to  the  public."  FEB.  as. 

From   the  petition   presented    by    the  accused    Erramreddi    to  the 
Sessions  Court,  it  would  seem  that,  on    objection  taken   by   the  accused     APPKL- 
before  the  Taluk  Magistrate  that  they  could  not  again  be  tried  in   respect       LATE 
of  a  complaint  imputing  offences  of  which  they  had  been  previously  acquit-  CRIMINAL, 
ted  and  that  the  District   Magistrate   had  no  authority  to  direct  "  further 
inquiry  "  in  a  case  of  acquittal,  the  Taluk  Magistrate  made  a  reference  to    8  M-  296  = 
the    Deputy  Magistrate,  who  is  represented  as  having  directed  that  the  2  Weir  83* = 
accused  should  be  tried  (or  re-tried?)  for  theft  only,  "  as   the    Sub-Magis-   9  Ind>  Jur< 
trate  appeared  to  have  acquitted  them  of  mischief  only  in  the  case  dis-        *81< 
posed  of  by  him."     This  order  of  the  Deputy  (Divisional?)  Magistrate  the 
petitioners  moved  the  Sessions  Judge  to  refer  to  this  Court  as  illegal. 

The  Sessions  Judge,4  however,  considered  the  proceedings  of  the 
Deputy  Magistrate  to  be  "strictly  legal,"  on  the  ground  that  "  no  charge 
of  theft  was  inquired  into,  but  one  of  mischief  only ;"  at  the  same  time 
the  Judge  suggested  that,  on  reconsideration,  the  District  Magistrate 
might  see  reason  to  order  "  further  inquiry  "  to  be  made  by  the  Head 
Assistant  Magistrate  and  not  by  a  Second-class  Magistrate. 

[298]  It  does  not  appear  what  authority  the  Deputy  Magistrate  had 
to  explain  or  to  pass  orders  in  respect  of  the  District  Magistrate's  order. 
In  the  next  place  the  District  Magistrate's  order  does  not  profess  to  show 
that  any  further  or  other  evidence  was  forthcoming,  in  addition  to  that 
already  recorded  by  the  Sub-Magistrate ;  it  does  not  even  profess  to  show 
that  the  evidence  recorded  had  not  been  fully  and  fairly  considered  by  the 
Court  of  First  Instance  ;  and  lastly  he  does  not  appear  to  have  noticed 
that  power  to  direct  further  inquiry  under  Section  437  is  limited  to  cases 
in  which  an  accused  person  has  been  discharged,  and  does  not  apply  at  all 
in  a  case  in  which  an  accused  person  has  been  acquitted. 

It  remained  for  the  Deputy  Magistrate  to  put  upon  the  District 
Magistrate's  order  the  gloss  which  the  Sessions  Judge  holds  to  be  strictly 
legal. 

It  would  be  almost  sufficient  to  say  that  the  District  Magistrate's 
order  was  clearly  not  passed  upon  the  ground  on  which  the  Deputy  Magis- 
trate suggested  that  it  might  be  acted  on,  but  on  the  assumption  that  it 
might  possibly  be  proved  that  the  tree  belonged  to  Government,  which  was 
not  the  case  for  the  complainant  at  all,  iu  the  first  instance  (in  his  complaint 
he  says  it  "  belonged  to  him  and  was  in  his  enjoyment ;"),  but  it  may  be 
as  well  to  point  out,  first,  that  if  the  District  Magistrate  intended  to 
institute  wholly  new  proceedings  against  the  accused  on  behalf  of  Govern- 
ment as  prosecutor,  he  could  not  do  this  under  Section  437  at  all  events  ; 
secondly,  that  the  District  Magistrate's  order  cannot  be  supported  on 
the  ground  suggested  by  the  Deputy  Magistrate,  and  approved  by  the 
Sessions  Judge. 

Section  403  of  the  Criminal  Procedure  Code  provides  that  a  person 
who  has  once  been  tried  by  a  Court  of  competent  jurisdiction  for  an  offence 
and  .  .  .  acquitted  of  such  offence,  shall,  while  such  .  .  .  acquittal  remains 
in  force,  not  be  liable  to  be  tried  again  for  the  same  offence  nor  on  the  same 
facts  for  any  other  offence  for  ivhich  a  different  charge  from  the  one  made 
against  him  might  have  been  made  under  Section  236,  or  for  which  he  might, 
have  been  convicted  under  Section  237. 

It  is  clear  that  on  the  facts,  if  proved  as  laid  by  the  complainant,  the 
accused  might  have  been  convicted  either  of  theft  or  of  mischief,  or  of  both, 
if  it  had  been  found  (1)  that  the  tree  belonged  [299]  to  the  complainant, 
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1885       (2)  that  fche  accused   cut  branches  off  the  tree  with  intent  to  cause,  or 
FEB.  '23,     knowing  that  he  was  likely  to  cause,  wrongful   loss  or  damage  to  the 
complainant,  or  (3)   that  he  cut  the  tree  with  intent    to  cause  wrongful 
APPEL-     iogs  ^0  the  complainant  or  wrongful  gain  to  himself,  or  both. 

LATK  And  the  charge  of  theft  "  might  have  been  made"  under  Section  236  ; 

CRIMINAL.  and    w°y  the    Sub-Magistrate    did    not   charge  the  accused  with  theft  or 

mischief,  or  both,  does  not  appear,  and   it   does   not    appear   how,  if   the 

8  M.  296=    evidence   was  not  sufficient  to  prove  mischief,  it  could  support  a  charge  of 
2  Weir  554=  theft ;  the  finding  being,  as  it  was,  that  the  accused  proved  a  good  title  to 

9  Ind,  Jur.   tne  ^ree  ag  againsfc  the  complainant,  they  could  not  "  on  the  same  facts"  be 

***•  convicted  of  theft  on  the  complaint  laid  by  the  complainant.  Clause  2 
of  Section  403  does  not  apply  to  this  case  because  the  imputed  offences 
of  mischief  and  theft  were  not  distinct  offences,  nor  was  there  a  series  of 
acts,  but  one  act  or  transaction  only,  the  cutting  of  the  tree  and  removal 
of  the  branches  cut. 

The  order  of  the  District  Magistrate  is  quashed. 

Ib  is  further  necessary  to  point  oub  to  the  Session  Judge  and  Disbrict 
Magistrate  that  the  suggestion  of  the  former  that  the  '*  further  inquiry  " 
ordered  by  the  Disbrict  Magistrate  should  be  coo  ducted  by  a  Magistrate, 
other  than  the  Magistrate  who  held  the  original  inquiry,  as  well  as  the 
order  of  the  District  Magistrate  directing  the  further  inquiry  to  be  conducted 
by  the  Taluk  Magistrate  are  open  to  objection  in  this  respect  also,  that 
there  can  be  little  or  no  doubt  that  it  was  the  intention  of  the  legislature 
that  the  "  further  inquiry  "  allowed  under  Section  437  should  ordinarily 
be  conducted  by  the  Magistrate  who  first  inquired  into  the  case.  This 
is  pointed  oub  in  an  order  of  this  Court  which  will  probably  be  published 
shorbly,  in  which,  however,  it  is  observed  that,  in  case  of  the  death  or 
removal  of  such  Magistrate,  or  for  other  similar  cause,  ib  may  bo  that 
further  inquiry  might  be  conducted  by  another  Magistrate,  but  that  the 
rule  is  as  above  stated.  The  question — What  the  words  "  further  in- 
quiry" mean  in  Section  437 — is  there  fully  discussed,  and  need  not  there- 
fore be  gone  into  further  in  this  case. 


8  M.  300. 
[300]   APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


ATHIAPPA  (Petitioner),  Appellant  v.  AY  ANNA  (Petitioner) 
Respondent*    [20th  October,  1884.] 

Civil  Procedure  Code,  Sections  32,  368  —Death  of  respondent  in  appeal— Rival  claims  to 
represent  deceased. 

Although  a  Court  is  bound  by  Section  368  of  the  Code  of  Civil  Procedure  to 
place  on  the  record  the  name  of  the  person  alleged  by  the  appellant  to  be  the 
legal  representative  of  a  deceased  respondent,  nevertheless,  where  a  person,  other 
than  the  person  alleged  by  the  appellant  to  he  such  representative,  claims,  on 
good  prima  facie  grounds,  to  be  the  represantacive  of  the  deceased  respondent, 
and  the  interests  of  the.  person  entitled  to  f  he  estate  nf  the  deceased  may  be  pre- 
judiced, the  Court  should,  under  Section  32  of  the  Code  of  Civil  Procedure,  proceed 
to  make  such  claimant  also  a  party  to  the  appeal. 

IDI88.,  10   A.  223  (235)  (F.B.)  ;  10  A.W.N.  (18901  21 ;  R.,  13  B.  22  (24)  ;  26  M.  230  (-234) 
=  12  M.L.J.  368;  2  Ind.  Gas.  479  =  19  M.L.J.  33  (34)  =  4  M.L.T.  227(228).] 

*   Letters  Patent  Appeal  15  of  1883. 

206 


III.] 


ATHIAPPA  V.   AYANNA 


8  Mad.  301 


In  a  suit  filed  in  the  Subordinate  Judge's  Court,  South  Tanjore,  Lakshmi- 
mathi  Ammal,  the  widow  of  Bamasami  Mudali,  sued  to  recover  the  estate 
of  her  husband,  valued  at  Es.  80,457-1-11,  and  obtained  a  decree  for  the 
greater  portion  of  her  claim. 

Against  this  decree,  appeal  No.  47  of  1882  was  filed  by  defendants 
Nos.  1,  2,  and  4  who  claimed  property  of  the  value  of  Rs.  74,289. 

A  memorandum  of  objections  under  Section  561  of  the  Code  of  Civil 
Procedure  was  filed  by  Lakshmimathi  Ammal,  and  also  a  petition  (No.  122 
of  1883)  to  amend  the  plaint  and  decree. 

On  the  27th  and  28th  August  1883,  the  appeal  was  heard  and  judg- 
ment was  reserved,  and  on  the  31st  August,  judgment  not  having  been 
pronounced,  the  respondent  died. 

The  appellants  having  applied  to  the  Court  under  Section  368  of  the 
Code  of  Civil  Procedure  to  make  one  Ayanna  Nainar  respondent,  alleging 
that  he  was  the  legal  representative  of  the  deceased,  an  order  was 
passed  by  Kernan,  J.,  on  the  23rd  October  1883,  directing  that 
Ayanna  Nainar  should  be  eutered  on  the  record  [301]  as  respondent. 
At  the  same  time  two  applications  made  by  one  Athiappa  Mudali,  who 
also  claimed  to  be  the  legal  representative  of  the  deceased  and  to  be  made 
respondent  in  order  to  support  (\)  the  memorandum  of  objections  and 
(2)  the  petition  to  amend  the  decree,  were  rejected  by  Kernan,  J. 

Against  these  orders  Athiappa  Mudali  appealed  under  Section  15  of 
the  Letters  Patent.  With  this  appeal  was  heard  a  petition  by  Ayanna 
Nainar,  in  vfhich  he  objected  to  the  claim  of  Athiappa  Mudali  to  represent 
the  deceased  respondent. 

The  facts  and  agruments  necessary  for  the  purpose  of  this  report 
appear  from  the  judgment  of  the  Court  (TURNER,  C.  J.,  and  MtJTTUSAMI 
AYYAR,  J.) 

Bhashyam  Ayyangar,  for  Athiappa  Mudali. 

Mr.  Norton,  for  Ayanna  Nainar. 

JUDGMENT. 

TURNER,  C.J. — The  original  respondent,  Lakshmimathi  Ammal,  after 
having  presented  an  objection  to  the  decree  of  the  Court  of  First  Instance, 
and  filed  a  miscellaneous  petition  No.  122  of  1883,  praying  for  the  correc- 
tion of  the  plaint  and  of  the  decree,  died  before  judgment  was  pronounced. 
One  Ayanna  Nainar,  who  claims  to  be  a  distant  sapinda  of  the  deceased 
Bamasami  Mudali  and  entitled  to  succeed  to  Bamasami's  estate  as  rever- 
sioner  on  the  widow's  death,  was  named  as  her  representative  for  the 
purpose  of  this  appeal  by  the  appellants,  and  has  himself  presented  an 
application  to  be  admitted  a  party  to  the  record  in  that  character.  He 
does  not  support  either  the  memorandum  of  objections  or  the  petition  for 
the  amendment  of  the  decree. 

A  petition,  567  of  1883,  was  filed  on  behalf  of  Athiappa  Mudali,  a 
minor,  by  Janadasa  Mudali,  in  which  it  was  alleged  that  the  minor  had 
been  adopted  by  the  deceased  respondent  who  had  devised  to  him  a  con- 
siderable portion  of  her  property,  and  application  was  made  that  the  minor's 
name  should  be  substituted  for  that  of  the  original  respondent  and  be 
represented  by  Janadasa  as  his  guardian  ad  litem  to  support  the  memo- 
randum of  objections  filed  in  the  appeal. 

Another  petition  (566  of  1883)  presented  by  the  same  person  also  on 
behalf  of  the  minor  Athiappa  Mudali,  prayed  that  the  minor's  name  might 
be  substituted  for  that  of  Lakshmimathi  Ammal  in  miscellaneous  petition 
No.  122  of  1883,  for  the  correction  of  the  decree. 
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1884  [302]  In  civil  miscellaneous  petition  No.  568  of  1883,  the  minor,  by 

OCT.  20.     his  guardian  Janadasa  Mudali,  represented  to  the  Court  that  a  statement 

made  by  the  appellants  in  their  application  for  the  admission  of  Ayanna 

APPEL-     as  representative  of  Lakshmimathi  Ammal,  to  the  effect  that  that  lady  had 

LATE       died  without  issue  was  false,  inasmuch  as  she  had  adopted  the  petitioner 

CIVIL.      on  20th  August   1883,  and  appointed  Janadasa  his  guardian. 

It  was  denied  that  Ayanna  was  a  sapinda  of  Ramasami  Mudali  and 
8  M.  300.  a  reversioner,  and  it  was  asserted  that  the  appellants  had  added  him  as  a 
party  collusively. 

It  will  be  seen  that  the  petitions  566  and  567  of  1883,  filed  on  behalf 
of  the  minor  did  not  ask  simply  that  he  should  be  made  a  respondent  to 
the  appeal,  but  that  he  should  take  the  place  of  the  deceased  respondent 
in  order  to  support  the  memorandum  of  objections  and  the  miscellaneous 
petition  filed  by  her. 

This  may  have  been  suggested  by  the  ruling  of  the  High  Court  of 
Bombay  in  Lakshmibai  v.  Balkrishna,  (])  that  an  appellant  is  at  liberty  to 
bring  on  the  record  any  party  he  pleases  as  representative  of  a  deceased 
respondent".,  and  that  no  other  person  can  be  brought  on  the  record  in  that 
character  against  his  wishes. 

The  learned  Judge  to  whom  the  petitions  566  and  567  were  presented 
in  the  Admission  Court  rejected  them,  because  Ayanna  Nainar  had  already 
been  made  a  respondent. 

An  appeal  has  been  presented  against  the  order  of  the  learned  Judge. 
It  is  urged  that  inasmuch  as  the  law  allows  a  cross-appeal  to  be  filed  in  the 
form  of  a  memorandum  of  objections,  the  rightful  representative  of  a 
deceased  respondent  has  a  right  to  apply  to  be  made  a  party  in  the  stead 
of  the  respondent  deceased,  in  order  to  support  the  objections,  although  he 
may  not  have  been  the  person  indicated  by  the  appellant  as  the  represent- 
ative of  the  deceased. 

While  we  agree  with  the  learned  Judges  of  the  High  Court  of  Bombay 
that  the  Court  must  place  on  the  record  the  person  indicated  as  the 
representative  of  a  deceased  respondent,  we  are  not  prepared  to  say  that 
in  no  case  can  the  Court  place  on  the  record  any  other  person  as  filling 
that  character.  The  Court  has  the  same  power  to  make  parties  to  an 
appeal  as  it  has  to  make  parties  [303]  to  a  suit ;  and  where  there  appears 
a  substantial  doubt  whether  the  person  indicated  by  an  appellant  is 
the  representative  of  a  deceased  respondent  or  a  representative  for  all 
purposes  connected  with  the  matters  in  litigation,  and  a  person  other 
than  the  person  indicated  by  the  appellant  lays  claim  to  the  representative 
character  and  on  good  prima  facie  grounds,  and  where,  if  he  be  not 
allowed  to  join,  the  interests  of  the  person  entitled  to  the  estate 
of  the  deceased  may  be  prejudiced,  we  consider  the  Court  ought 
to  proceed  under  Section  32  to  make  him  a  party  to  the  appeal. 
In  this  case  Ayanna  Nainar  represents  the  estate  of  Eamasami,  and 
the  right  of  suit  in  respect  of  certain  of  the  properties  may,  on  the  death 
of  Lakshmimatbi  have  survived  to  him,  if  he  is,  as  he  asserts,  the  nearest 
sapinda.  On  the  other  hand  the  appellant  Athiappa  is  recognized  by  the 
will  of  Lakshmimathi  as  her  adopted  son  ;  he  is  also  a  beneficiary  under 
that  instrument  and  is  constituted  by  it  her  representative  for  the 
purposes  of  this  suit.  Assuming  that  the  title  of  Ayanna  Nainar 
should  be  established,  the  representative  of  Lakshmimathi  would  still  have 
a  claim  at  least  for  a  part  of  the  mesne  profits  in  suit,  and,  although  he 

(1)  4  B.  654. 
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would  not  ba  affecfcei  by  tha  decraa  if  ha  wara  nob  male  a  pirfcy  to  the        1884 
appeal,  he  would  ijse  the  righc  of  insisting  by  way  of  cross-appeal  on  the     OCT.  20, 
objejnions  tiken  by  the  deceased  LikshiniQathi  under  Section   561  of  the 
Civil  Procedure  Code.  APPEI/- 

For  these  reasons,  and  without  deciding  on  the  rival  claims  of  Ayanna       LATE 
and  Athiappa  as  rdpreseuCacives  of  the  deceased  in  respect  of  the    several      CIVIL 

causes  of  action  in  suit,  we  consider   che  Court  was   at  liberty   to  make         

Athiappa  also  a  party  as  claiming  to  be  a  representative  of  the  widow.  He  8  M-  3°0- 
cannot,  however,  be  made -a  party  merely  for  the  purpose  of  supporting  the 
memorandum  of  objections.  If  he  is  brought  on  the  record  he  must  be 
made  a  party  for  ail  purposes,  so  as  to  be  bound  by  the  decree  ;  and  his 
next  friend  assenting  to  this  course,  we  shall  reverse  the  order  of  the  Judge 
and  direct  that  Athiappa  Mudali  be  made  a  party  to  the  appeal  as  respond- 
ent, and  that  he  be  allowed  to  appear  through  Janadasa  Mudali  as  his 
guardian. 


[304] 


8  M.  304. 
APPELLATE 


CIVIL. 


Before  Sir    Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Brandt. 


BUCHI  EAMAYYA  (Plaintiff),  Appellant  v.  JAGAPATHI 
AND  OTHEES  (Defendants),  Respondents." 
[13th  October  and  15th  December,  1884.] 

Hindu  Law — Widow's  estate— Alienation — Moveables—  Release  by  widow,  suit  to  set  aside 
— Duress — Coercion— Fraud — Grounds  on  which  relief  is  granted. 

B.  B.,  tha  widow  of  a  zamindar,  having  for  valuable  consideration  released  all 
her  claims  on  her  husband's  estate  in  favour  of  V.  S.,  her  husband's  brother,  by 
a  deed  executed  five  days  after  the  death  of  her  husband,  brought  a  suit  against 
V.S.  to  set  aside  the°deed  of  release  on  the  ground  that  it  was  obtained  by  threats 
aud  fraud,  aud  to  recover  the  estate : 

Held,  th-it,  it  was  noc  sufficient  to  find  that  the  consent  given  by  the  plaintiff 
was  not  caused  by  cjercion,  a<  defined  in  the  Indian  Contract  Act,  nor  by  duress 
as  known  to  the  English  La*r  ;  but  that  the  questions  to  be  decided  were  (1) 
whether  undue  advantage  had  hean  taken  of  the  plaintiff's  position  ;  (2)  whether 
the  plaintiff  had  been  sufficiently  informed  as  to  her  rights  or  bad  proper  advisers; 
(3)  whether  ihe  contract  was  au  unconscionable  or  "  catching  "  bargain. 

A  Hindu  widow  is  not  at  liberty  to  defeat  the  rights  of  reversiouers  by  aliena- 
ting or  wasting  moveabld  property  inherited  from  her  husband. 

[R.,  32  B   59  =  9  Bom.  L.R.  1335  (1319).] 

THIS  was  an  appeal  from  the  decree  of  K.  Krishnasami  Eau,  Subor- 
dinate Judge  of  Cocanada,  dismissing  a  suit  brought  by  Sri  Raja 
Vatsavayya  Buchi  Ramayya  Garu,  widow  of  the  late  zamindar  of  Tuni, 
against  his  brother,  Sri  Raja  Vatsavayya  Venkata  Simhadri  Jagapathi 
Razu  Bahadur  Garu,  zamindar  of  Tuni,  and  two  others  to  recover  an 
estate,  valued  at  Rs.  7,36,832. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.). 

The  Advocate-General  (Hon.  P.  0' Sullivan)  and  Bhashyam  Ayyangar, 
for  appellant. 

Mr.  Tarrant  and  Hon.  Rama  Rau,  for  respondents. 
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JUDGMENT. 

The  Kofctam  estate  was  created  in  1810.  A  claim  bad  been  advanced; 
by  the  grandfather  of  defendant  No.  1  to  the  [305]  zamindari  of. 
Peddapur,  and  in  settlement  of  that  claim,  when  the  suit  was  under 
appeal  to  the  Sadr  Adalat,  the  taluk  of  Kottam  was  severed  from  the 
zamindari  and  made  over  to  Vatsavayya  Surappa  Eazu. 

In  order  to  understand  the  position  and  relationship  of  some  of  the 
persons  to  whom  reference  will  be  made  in  the  course  of  this  judgment,  it 
is  desirable  to  set  out  two  pedigrees,  which  have  been  furnished  to  us, 
during  the  argument. 

Pedigree  of  the  Kottam  Family. 
Vatsavayya  Surappa. 


1 

Gopala  died              Jaganatha 
in  infancy.                Jagapathi. 
I 

i 

Venkatapathi. 

1 

1 

Sur 
Narai 
died  , 
187 

y* 

?ana, 
fuly 
9. 

Tin 
Jaga 

1 
ima 

pathi. 

1 
Atachayya, 
daughter. 

1                             ! 

By  1st                         By  2nd 
wife.                              wife. 
1                                          1 

|                  |                             |       Gopila 
Surappa.  Jaganatha.    Venkata      Narasiro,- 
defen-                      Krishnan,          ham. 
dant's  16th                  plaintiff's 
witness.                       18th  wit- 
ness. 

I 
Venkata 
Jogi  Jaga- 
natha 
Jagapathi, 
(plaintiff's 
husband). 

1 
Simbadri 
Jagapathi, 
defendant 
No.  1. 

1 

Venkata 
Gopalayya. 
daughter  of 
plaintiff's 
elder  brother 
(19th  witness) 

1 
Venkat* 
Jaganatha 
defendant' 
1st  witness 

i                    1 
Veokata        Veokata 
,     Narayana,     Sunya 
3     plaintiff's       Nara- 
.   IChh  witness,  yana. 
daughter  of 
Kumandan, 
(plaintiff's 
brother)  . 

Pedigree  of  Plaintiff's  Family. 
Datla  Atchutarama. 


I                        I  I 

Janaki.  Sundarayya  Kumandan, 

|  Kakerlapudi  (22nd  witness 

Atchuta.  Sitarama  for  plaintiff ». 


Venkata- 
pathi. 


Venkata         Plaintiff'. 
Krishnan. 


In  1838  Suriya  Narayana  was  recognized  as  the  proprietor  of  the* 
Kottam  mitta  on  the  death  of  his  father,  Jagapathi ;  he  soon  afterwards, 
succeeded  also  to  the  Peddapur  zamindari,  but  the  latter  estate  was  held 
but  a  short  time  by  him  when  it  was  sold  for  arrears  of  Government 
revenue. 

The  right  of  Suriya  Narayana  to  succeed  to  the  mitta  as  im- 
partible was  disputed  by  his  uncle,  Veakatauathi,  who  unsuccess- 
[306]fully  attempted  to  be  allowed  to  sue  as  a  pauper  to  vindicate  his 
claim. 

On  the  death  of  Venkatapathi,  his  sons  by  his  first  wife  entered  into 
a  karar  (agreement)  with  Suriya  Narayana  (Exhibit  XXXIII),  by  which 
they  admitted  the  impartibility  of  the  estate  and  accepted  an  allotment  of 
land  on  a  fixed  rent  in  satisfaction  of  all  their  claims  on  the  Peddapur  and 
Kottam  estates.  Their  half-brother,  Gopala  Narasimham,  instituted  a  suit 
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against  Suriya  Narayana  claiming  one -eighth  of  the  estate  of  Kottam,  but 
on  appeal  his  claim  was  over-ruled  on  grounds  which  are  hardly  satis- 
factory (Exhibit  XL). 

Suriya  Narayana  had  previously  made  an  arrangement  with  his  brother, 
Timma  Jagapathi,  for  his  maintenance  and  that  of  his  family,  and 
consequently,  after  the  dismissal  of  Gopala  Narasimham's  suit,  he  retained 
sole  and  undisputed  possession  of  the  mitta.  He  appears  to  have  been 
a  man  of  prudence  and  capacity  ;  he  saved  money  which  ha  invested  on 
loans  and  other  speculations  ;  aud  kept  regular  accounts  of  his  transactions. 
He  lived  on  good  terms  with  his  eldest  son,  plaintiff's  late  husband,  and 
made  a  handsome  provision  for  his  daughter  and  her  son.  During  the 
later  years  of  his  life,  he  was,  however,  displeased  with  his  second  son, 
defendant  No.  1,  who  consequently  left  his  house  and  resided  elsewhere. 

Suriya  Narayana  died  in  1879,  and  his  eldest  son  entered  into 
possession  of  the  mitta.  Defendant  No.  1  asserted  that  the  mitta  was 
partible  and  claimed  an  equal  ha'f  share  in  the  moveable  as  well  as  the 
immoveable  property  of  his  father.  Eventually  the  brothers  went  to 
Cocanada  and  accepted  the  mediation  of  the  District  Munsif,  Ramachendra 
Rao,  who  was  examined  by  the  Subordinate  Judge  as  a  witness  in  this  case. 
In  the  course  of  negotiations,  plaintiff's  husband  advanced  a  claim  to  a 
large  sum  of  money,  upwards  of  three  lakhs  of  rupees,  as  a  gift  from  his 
father.  Defendant  No.  1  disputed  the  fact  that  the  gift  had  been 
made,  and  asserted  that  the  whole  of  the  money  in  the  palace  treasury, 
amounting  to  about  six  lakhs  of  rupees,  was  subject  to  partition.  He 
has  deposed,  and  his  evidence  on  this  point  is  in  a  measure  supported  by 
the  Court  witness,  that  he  desired  to  see  the  accounts  but  they  were  not 
produced. 

The  Court  witness  allows  that  he  proposed  the  settlement,  [307] 
which  he  effected  and  to  which  we  shall  presently  allude,  not  on  the 
basis  of  any  investigation  of  the  assets  actually  divisible,  but  rather  with 
reference  to  the  terms  which  the  plaintiff's  husband  offered  as  the  limit  to 
which  he  would  consent.  These  terms  were  somewhat  more  lavourable 
to  defendant  No.  1  than  the  offer  made  by  plaintiff's  husband  at  his  resi- 
dence in  Tuni. 

The  terms  recommended  by  the  mediator  were  embodied  in  the 
document,  Exhibit  A,  dated  6th  March  1880.  This  deed  commences  with 
the  rectial  that  the  mitta  is  impartible,  and  records  the  stipulation  that 
the  estate  should  not  be  alienated  by  adoption.  There  can  be  no  doubt 
that  this  stipulation  was  introduced  at  the  instance  of  defendant  No.  1 
and  in  consideration  of  his  abandoning  his  claim  to  a  partition  of  the  mitta. 
As  regards  this  immoveable  property  then  it  was  the  intention  that  the 
brothers  should  remain  undivided,  and  that,  on  the  death  of  the  elder 
without  male  issue,  possession  should  pass  to  defendant  No.  1.  There  is 
nothing  in  the  instrument  to  put  an  end  to  his  co-ownership,  and,  on  his 
brother's  death,  his  right  to  possession  would  defeat  the  succession  of  the 
widow. 

As  to  the  ancestral  moveable  property,  it  was  agreed  that,  as  represent- 
ing his  half  share,  the  defendant  No.  1  should  receive  Rs.  1,75,000  in 
cash,  together  with  jewels  valued  at  Rs.  20,000 ;  and  that  out  of  the 
utensils,  valued  at  Rs.  2,000,  he  should  receive  a  fair  moiety ;  that  he 
should  be  relieved  of  any  responsibility  for  the  liabilities  of  the  family  ; 
that  the  house  in  which  he  had  been  up  to  that  time  living,  together  with 
the  premises  and  grounds  appurtenant  thereto,  should  be  put  in  his  per- 
manent possession,  together  with  a  sum  of  Rs.  3,000  to  enable  him  to  erect 
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1884        other  buildings  thereon  at   his  pleasure  ;  and  that  a  mango  garden  in  the 
DEC.  15.     same  village  (Viravaram),  valued  at  Es.    2,000,  should  also  be  made  over 

to  him. 

APPEL-  The  sum  of  Rs.  50,000  was  admittedly  handed  over  to  one  Guruzada 

LATE       Venkata  Krishnayya  for   payment  to  the   defendant  No.  1  in  accordance 
CIVIL,      with  the  terms  of  this  agreement,  but  nothing  further  was  done  in  pursu- 
ance of  it ;  indeed   it   was   conceded  at  the  hearing   of   this  appeal  that 
8  M.  304.    defendant  No.  1  rafused  to  accept  any  further   payment,  and  had,  before 
his  brother,  the  plaintiff's  husband,  died,  on  the  22nd  August  1880,  intimat- 
ed his  intention  of  litigating,  if   necessary,    for  a  fresh  partition  on    the 
ground  that  [308]    his   brother   had  represented    the  cash,  jewels    and 
other  moveables  at  less  than  their  real  value,  withholding  accounts   which 
would  disclose  the  actual  value,  and  that  difficulties  had  been  placed  in  his 
way  of  obtaining  possession  of  the  mango  garden. 

Exhibit  XXV  is  a  document,  bearing  date  the  27th  August  1880, 
admittedly  executed  by  the'plaintiff  injthis  suit  in  favour  of  defendant  No.  1. 
In  this  it  is  recited  than,  in  consequence  of  the  death  of  the  plaintiff's 
husband  on  the  22nd  instant,  he  having  died  issueless  and  being  the  un- 
divided brother  of  defendant  No.  1,  and  the  registered  partition  deed, 
dated  6th  March  1880,  between  the  deceased  and  defendant  No.  1  not 
having  been  acted  upon  during  the  life  of  plaintiff's  husband,  defendant 
No.  1  has  become  the  sole  heir  to  the  whole  of  the  immoveable  property 
constituting  the  Kottam  zamindari,  and  to  the  whole  of  the  moveable 
property ;  that,  having  regard  to  these  facts,  the  plaintiff  relinquishes  all 
right, title  and  claim  to  the  aforesaid  estate,  and,  according  to  the  settlement 
made  by  mediators,  has  received  from  defendant  No.  1  on  account  of  her 
stridhanam,  &c.,  20,000  rupees'  worth  of  jewels,  and  1,75,000  rupees  in  cash, 
with  cower  of  absolute  disposal,  together  with  a  house  described,  and 
valued  at  about  1,000  rupees,  and  a  verandah,  and  fruit  garden,  the  last- 
mentioned  properties  to  be  h-^ld  and  enjoyed  without  power  of  disposal  by 
gifc,  mortgage,  sale  or  otherwise,  and  that,  in  consideration  of  tbe 
premises,  the  plaintiff  binds  herself  not  to  dispute  or  question  the  right  of 
defendant  No.  1,  or  his  heirs,  to  the  whole  of  the  estate,  movaable  and 
immoveable.  This  document  is  signed  by  the  plaintiff  and  attested  by 
Brahmanna,  son  of  Bavali  Luchaopa  of  Tuni,  Kamayva,  son  of  M.  Sub- 
banna  of  Tuni ;  Ramabadra  Razu,  son  of  M.  Sitarama  Eazu,  then  at  Tuni  ; 
Gopalkrishnama,  son  of  N.  Venkatakrishna  Razu,  then  at  Tuni,  and 
signed  by  one  Subbarayudu,  as  writer. 

It  was  registered  at  Tuni  on  the  7th  September  1880,  and  bears  the 
Sub-Registrar's  endorsement  that  it  wTas  presented  for  registration  by 
the  plaintiff  (who  again  signed  this  endorsement)  at  the  private  dwe'ling- 
house  of  defendant  No.  1. 

Exhibit  LX  is  a  letter  from  the  plain  tiff  to  the  Collector  of  the  district, 
dated  the  5th  October  1880.  This  letter  was  not  received  in  the  Collector's 
office  till  the  17th  idem.  Tuni  is,  we  are  informed,  not  mora  than  forty 
miles  distant  from  Cocanada,  and  the  ordinary  post  doss  not  tike  more 
than  three  days  between  the  two  [309]  places.  Tnis  letter  does  not, 
however,  appear  to  have  been  sent  by  post.  The  plaintiff  in  this  com- 
munication informs  the  Collector  of  the  death  of  her  husband  as  having 
taken  place  on  the  22nd  August  1880,  of  the  disputes  between  her  late 
husband  and  his  brother,  defendant  No.  1,  and  of  the  settlement  of  those 
disputes  under  the  agreement  of  the  6th  March  1880.  She  then  goe^i  on 
to  say  that,  at  the  time  of  her  husband's  death,  she  being  a  female  and 
having  no  compatent  male  advisers  near  her,  defendant  No.  1  having  won 
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ova*:  to  his  side  all  the  officers  and  servants  who  had  been  in  her  husband's        1884 
employ,  prevented  for  some  hours  the  removal  of  her  husband's  corpse,  and     DEC.  15w 

while  she  was  overwhelmed  with  sorrow,  frightened  her  in  various  ways,         

and  by  misrepresentation  "  as  to  the  past  state  of  things  and  to  her  right     APPEL- 
to  th^  zamindari,  hurriedly  got  certain  documents  written  and  signed  by       LATE 
her;"  that  these  documents  were  signed  by  her  from  fear  of  danger  to  her      CIVIL. 

life,  and  nos  of  her  free  will  and  consent,   and  that  it  would  be  apparent        

that  she  could  not  havn  voluntarily  consented  to  the  agreement  evidenced     8  "•  30*- 

by  the  document;  signed  by  her  "  when  the  former  document  was  existing, 

and  while  her  husband  and  his  brother  were  divided,"  and  at  a  time  when 

her  loss  was  so  recent,  and  before  the  obsequies  were  over ;  that  she  left 

Tuni  and  went  to  her  own  peooles'   hou^e  at  Chouduvada  on  the  15th 

September,  lest  some  injury  might  be  done  to  her.     She  prayed,  therefore, 

that  the  Collector  would  not  register  her  husband's  brother  as  proprietor 

of  the  rnitta,  but  that  he  wo  ild  register  her  nam^,  she  being  the  legal  heir. 

She  explained  the  delay  in  sending  a  petition  to  this  effect  by  saying  she 

had  been  ill. 

On  the  14th  April  1881,  a  suit  was  filed  on  behalf  of  the  plaintiff  against 
the  present  defendants,  defendant  No.  1  being  plaintiff's  brother:iu-law, 
Vatsavayya  Venkata  Simhadri  Jagapathi  Eazugaru  and  the  defendants 
Nos  2  and  3,  Ponnada  Markonda  Eazu  and  Vempat.i  Brahmayya  Sastri ; 
the  two  latter  were  imoleaded  as  persons  to  whom  her  late  husband  had 
given  powers-of-attorney  to  manage  the  whole  of  his  affairs  during  his- 
intended  absence  on  a  pilgrimage,  which  his  death  had  prevented. 

After  setting  out  the  agreement  of  the  6th  M.xrch  1880,  the 
plaintiff  in  her  plaint  alleged  that  monies  given  to  her,  her  husband,  and 
lace  son,  from  time  to  time  during  the  lifetime  of  her  father-in- .aw,  were 
kept  in  the  family  chest,  and  invested  without  [310]  distinction,  and 
shown  in  the  accounts  along  with  toe  funds  taken  possession  of  by  her 
husband  on  the  death  of  his  father,  and  continued  to  be  in  his  possession. 
The  cause  of  action  against  the  defendants  was  then  stated  to  be 
that,  immediately  on  the  death  of  her  husband,  the  defendants  Nos.  2  and 
3  and  others  placed  all  the  plaintiff's  property  in  the  possession  of  the 
defendant  No.  1,  and  that  "  by  threatening  the  plaintiff  in  many  ways, 
while  she  was  in  deep  sorrow  "  and  by  practising  deceit'and  by  fraudulent 
means  obtained  her  signature  to  certain  papers  against  her  will,  of  which 
papers  the  agreement,  bearing  date  the  27th  August  1880,  is  the  princi- 
pal one  and  the  basis  of  the  rest  ;  that  this  document  is  invalid  in  law, 
without  consideration,  aad  in  Contradiction  to  former  facts,  and  that 
"  according  to  Hindu  Jaw,  and  under  the  consent  of  h°r  husband,  she  is 
the  rightful  owner  of  the  property  of  all  kinds,  with  t.he  profit  thereof." 
The  relief  sought  was  recovery  of  the  Kottam  estate,  including  houses 
and  grounds,  and  all  other  immoveable  property,  with  all  rights  pertaining 
thereto,  together  with  mesne  profits  ;  secondly,  cancellation  of  the  deed 
of  release,"  dated  the  27th  August  1880  ;  thirdly,  recovery  of  cash 
amounting  to  Es.  3,02,000,  and  jewels  and  other  moveables  or  their  value, 
estimated  at  Es.  77,840. 

Defendant  No.  1  objected  that  the  suit  was  bad  by  reason  of  mis- 
joinder,  inasmuch  as  the  plaintiff  asserteJ  claims  based  on  different 
rights.  He  pleaded  that  the  agreement  of  the  6th  March  1880  did  not 
operate  to  sever  the  co-parcenary  between  himself  and  his  brother ;  that 
thv3  impartiality  of  the  zemindari  was  recognized  by  the  agreement; 
that,  having  discovered  that  he  had  been  deceived  by  bis  brother  as 
to  the  amount  and  value  of  the  cash,  jewels  and  moveable  property* 
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1884  he  had  called  upon  his  brother,  if  it  was  his  intention  to  put  an  end 
DEC.  15.  to  the  co-parcenary  ,?to  make  a  fresh  and  equitable  agreement  in  super- 

session  of  the  agreement  of  the  6bh  March  1880 ;  and,  as  his  brother 

APPEL-     (Jied  before  a  new  settlement    could    be   made,    he    claimed    that    they 

LATE       were  undivided  as  well  in  respect  of  the  moveable  as  of  the  irnmoveable 

CIVIL,      property  of  the  family.     He  traversed  the  allegations  of  the  plaintiff  that 

the  agreement  of  the  27th  August  1880  had  been  procured   by  undue 

6  M.  301.     influence,  or  intimidation,  and  asserted  that  it  had  been  executed  by  the 

p'aintiff  voluntarily,  and  that  she  had  acted  under  competent  advice,  and 

[311]  with   full  knowledge  of  the  circumstances.     He    denied  that  any 

gifts  had  been  made  by  his  father  to  the  plaintiff's  husband,  the  plaintiff, 

or  her  son,  and  the  competency  of  his  father  to  make  such  gifts  ;  and  he 

complained  that  the  plaint  did   not  show  explicitly  how  much   money 

was  the  subject  of  each  of  the  gifts  alleged,  nor  at  what   time  such  gifts 

were  made. 

Defendants  Nos.  2  and  3  pleaded  that  the  powers-of-attorney,  though 
•executed,  were  not  handed  over  to  them;  that  they  did  nothing  in  virtue 
of  such  powers;  that  they  did  not  take  possession  of  any  of  the  plaintiff's 
husband's  property ;  that  they  took  no  part  in  persuading  the  plaintiff 
to  execute  the  documents  signed  by  her  at  Tuni ;  and  that  these  were 
executed  by  plaintiff  of  her  own  free  will  and  consent. 

At  the  first  hearing  the  plaintiff's  vakil  set  up  a  plea  that  the  Kottam 
estate  was  partible ;  further  that  the  cash  and  jewels  payable  and  to  be 
delivered  under  the  document  of  the  27th  August  1880,  wuich  it  was 
admitted  were  duly  received,  were  accepte  1  not  as  a  payment  under  that 
•document,  but  in  part  satisfaction  of  plaintiff's  claim.  Issues  were 
framed  with  reference  to  these  as  well  as  the  other  material  aver- 
ments. 

The  Subordinate  Judge  found  on  the  issue  as  to  whether  the  estate 
is  partible  or  impartible,  that  the  estate  had,  all  at  events  ever  since  id 
was  constituted  a  separate  estate,  been  treated  and  regarded  by  the  father 
of  plaintiff's  husband,  by  the  plaintiff's  husband  and  his  brother  as  im- 
partible ;  but  that,  in  any  case,  the  plaintiff  is  bound  by  the  fact  that  her 
iate  husband  in  the  agreement  of  the  6th  March  1880  treated  with  his 
brother  and  dealt  with  the  estate  on  the  footing  that  it  is  impartible. 

Upon  the  sixth  issue,  whether  the  release  deed,  dated  27th  August 
1880  and  the  receipt,  dated  the  7th  September  1880,  were  obtained  from 
the  plaintiff  by  fraud,  intimidation, m  isrepresentation,  or  undue  influence  ? 
The  Subordinate  Judge  after  going  carefully  into  the  allegations  and 
evidence  on  either  side,  came  to  the  conclusion  that  it  was  not  proved 
that  actual  force,  violence  or  personal  intimidation  had  been  used  towards 
the  plaintiff ;  that  it  was  not  proved  that  by  placing  additional  guards 
over  the  rooms  in  which  plaintiff  was  living,  or  otherwise,  communi- 
cation between  the  plaintiff  and  her  relatives  was  cut  off  ;  that  there  were 
good  reasons  why  the  plaintiff  and  her  advisers  should  accept  the  settle- 
[312]ment  made  ;  and  that  the  agreement  of  the  27th  August  1880  was 
executed  by  the  plaintiff  voluntarily  and  with  a  full  knowledge  of  the 
facts. 

The  plaintiff  appeals  against  the  dismissal  of  her  suit. 

We  consider  that  it  is  not  material  for  the  purposes  of  this  suit  to 
determine  whether  the  Kottam  mitta  is  parhible  or  impartible ;  whether 
partible  or  impartible,  the  brothers  being  undivided  in  interest  in  respect 
of  it,  the  defendant  No.  1  would  and  did  take  the  estate  by  survivorship. 
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The  agreement  of  the  6th  March  1880  purports  to  operate  as  a  partition  1884 

between  the  brothers  only  in  respect  of  the  assets  of  the  estate  other  than  DEC.  15. 
the  mitta,  and  if  that  deed  is  binding  upon  the  defendant  No.  1  the  plaintiff 

would  be  entitled  to  succeed  to  such  portion  of  the  property  dealt  with  APPEL- 

under  that  instrument  as  remained  to  her  husband  as  his  separate  share  LATE 

of  the  ancestral  estate  other  than  the   mitta,   and  to  the  wealth,  if  any,  CIVIL. 

which  he  had  obtained  by  gift,  unless,  by  acceptance   of  the  agreement        

evidenced  by  the  instrument  of  tha  27th  August  1880,  she  has  precluded  ^  "•  30i. 
herself  from  insisting  on  her  rights  of  succession. 

We  propose  then  to  consider  in  the  first  place  whether  that  instru- 
ment is  binding  on  the  widow. 

Execution  of  the  instrument  as  well  as  of  others,  which  we  shall 
shortly  notice,  and  asceptance  of  the  full  amount  of  cash  and  jewels  pay- 
able thereunder  is  admitted  by  the  plaintiff.  We  shall  in  the  pro- 
per place  consider  whether  the  plaintiff's  explanation  of  such  acceptance 
is  reasonable  andcredible.  It  is  necessary  to  look  not  only  at  the  circum- 
stances under  which  the  documents  were  actually  signed  and  registered, 
and  under  which  negotiations  for  the  agreement  were  commenced  and 
concluded,  but  to  consider  the  position  of  affairs  [for  some  little  time  before 
the  date  of  the  plaintiff's  husband's  death. 

The  existence  of  a  dispute  between  defendant  No.  1  and  his  brother 
touching  the  succession  to  the  mitta  and  the  moveables  of  the  family  is 
'clearly  shown.  It  is  also  shown  that  the  agreement  of  the  6th  March  1880 
was  not  arrive i  at  after  a  satisfactory  ascertainment  of  the  family  property, 
and  whether  defendant  No.  1  would  have  been  held  bound  by  it  or  not, 
there  existed  grounds  on  which  he  conceived  himself  at  liberty  to  repudiate 
it,  and  he  did  repudiate  it,  and  it  was  not  completely  executed  when  his  bro- 
ther died.  Defendant  Nc.  1  was  examined  as  the  plaintiff's  seventh  witness. 
C313]  He  deposes  that  he  saw  his  brother,  plaintiff's  husband,  who  apoears 
to  have  been  seriously  unwell  for  some  twenty  days  before  ha  died,  at 
Tuni,  whither  he  went  from  Cocanada  on  hearing  of  his  brother's  illness  ; 
and  if  this  witness  be  believed,  plaintiff's  husband,  a  day  or  two  before  he 
•died,  questioned  his  brother  as  to  his  intention  to  bring  a  suit,  and  promised 
as  soon  as  he  got  well  "  to  look  into  the  accounts  and  settle  anything 
'that  might  be  foun  1  wrong  with  reference  to  the  difference  in  respect  of 
"the  moveable  property."  Now  this  difference  defendant  No.  1  explains  as 
follows  i  In  settling  the  amount  to  he  given  to  defendant  No.  1  under 
•exhibit  XXV,  the  absence  of  all  accounts  showing  the  value  of  the  move- 
ftbles  to  be  divided  had  been  commented  on  and  plaintiff's  husband  promised 
to  produce  the  accounts  when  they  got  to  Tuni.  However  this  may  be,  it 
toay  be  taken  that,  on  some  ground  or  other,  defendant  No.  1  thought  he 
had  reason  to  believe  that  property  had  been  concealed,  and  it  is  a  fact, 
deuosed  to  by  defendant  No.  1  and  not  disproved  or  contradicted,  that  he 
was  prevented  by  persons  who  had  been  connected  with  the  plaintiff's 
husband  from  taking  possession  of  the  mango  garden  awarded  to  him  under 
exhibit  XXV.  This  prevention  was,  it  seems,  the  result  of  some  dispute  as 
to  the  troduce  of  the  season. 

At  any  rate  the  plaintiff's  husband  must  be  taken  to  have  been 
aware  that  defendant  No.  1  challenged  the  finality  and  validity  of  the 
deed  of  partition  of  the  6th  March  1880  ;  indeed,  as  the  Subordinate  Judge 
points  out  in  para.  47  of  his  judgment,  there  is  evidence  that  plaintiff's 
husband  had  reason  to  believe  that  defendant  No.  1  was  on  the  point  of 
filing  a  suit  for  this  purpose  and  that  he  deferred  his  pilgrimage  to 
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Benares  on  that  account.  The  intention  of  the  plaintiff  *  to  dispute  the 
agreement  must  have  been  known  and  discussed  in  the  family,  and  it  is 
not  likely  that  the  plaintiff's  husband  would  have  concealed  from  the 
plaintiff  the  action  which  his  brother  contemplated. 

The  plaintiff's  brother,  Kumandan  (twenty-second  witness),  had  been 
summoned  to  Tuni,  when  the  plaintiff's  husband  entertained  tbe  intention 
of  going  to  Benares  in  order  that  he  might  take  care  of  his  sister  during 
her  husband's  absence.  He  was  in  the  palace  for  some  days — a  fortnight, 
he  says — before  bis  brother-in-law  fell  sick,  and  it  is  impossible  that  he 
should  not  have  been  made  aware  of  the  position  of  affairs  between  defend- 
ant No.  1  and  his  brother.  [314]  He  admits  that,  during  his  brother- 
in-law's  illness,  he  was  present  at  a  conversation  between  the  plaintiff 
and  her  husband  respecting  the  management  of  his  estate ;  he  asserts 
indeed  that  the  plaintiff's  husband  had  directed  that  an  adoption  should 
be  made,  and  that  the  estate  should  be  managed,  and  that  the  money  due 
to  defendant  No.  1  under  the  deed  of  divi°ion  should  be  paid  to  him 
whenever  demanded. 

Although  we  are  unable  to  believe  that  the  plaintiff's  husband  directed 
an  adoption  unconditionally  and  contemplated  the  possession  of  the  estate 
by  his  widow  at  the  very  time  he  was  insisting  that  the  deed  was  binding 
on  his  brother,  for  that  deed  provided  for  the  succession  of  the  brother  to 
the  mitta  and  prohibited  an  adoption,  it  is  in  accordance  with  probability 
that  the  prospects  of  the  widow  should  have  been  considered  when  it 
became  apparent  that  her  husband's  illness  was  serious,  and  it  is  even 
more  probable  that  the  plaintiff's  husband,  whether  he  conceiveii  himself 
seriously  ill  or  not,  should  have  discussed  with  his  wife,  and  in  the 
presence  of  her  brother,  his  intention  to  insist  on,  or  waive  the  agreement. 

The  plaintiff  herself  refers  to  the  same  conversation,  but  whether  or 
not  the  plaintiff  or  her  brother  knew  before  her  husband's  death  that 
defendant  No.  1  intended  to  call  in  question  the  agreement  of  the  6th 
March  J  880,  the  whole  of  the  circumstances  relating  to  the  agreement 
and  the  intention  to  dispute  it  were  known  to  Datla  Siiarama  Eazu,  the 
Dewan.  He  had,  before  the  death  of  plaintiff's  husband,  been  to  Madras 
and  taken  legal  advice  on  the  question  whether  the  agreement  of  the  6th 
March  1880  was  binding  upon  the  plaintiff's  husband,  and  had  arranged 
for  securing  professional  assistance  to  restrain  defendant  No.  1  "  if  he 
raised  difficulties  and  brought  a  suit,  instead  of  accepting  the  settlemeut;" 
and  he  informed  Kumandan  of  these  facts  when  the  negotiations  were  on 
foot  which  resulted  in  the  agreement  of  the  27th  August  1880.  It  appears 
from  his  own  statement  that  this  witness  Sitarama  Eazu  was  regarded 
with  distrust  hy  the  defendant  No.  1  from  the  time  of  his  brother's 
death,  and  that  he  acted  as  the  partizan  or  at  least  as  the  adviser  of  the 
plaintiff. 

There  being  no  reasonable  doubt  that  full  knowledge  of  the  facts  was 
possessed  by  the  plaintiff  and  her  brother,  and  that  they  were  aware  of 
the  legal  advice  which  had  been  procured  for  her  [318]  husband  as 
to  the  efficacy  of  the  agreement  of  March  1880,  before  the  agreement 
of  the  27th  August  1880  was  made,  we  proceed  to  consider  the  other 
grounds  on  which  the  plaintiff  now  seeks  to  repudiate  that  agreement. 

It  was  conceded  at  the  hearing  of  the  appeal  that  the  plea  of  coercion 
could  hardly  be  maintained,  and  it  is  not,  therefore,  necessary  for  us  to  go 
into  this  part  of  tbe  case  at  great  length. 

*  ["  plaintiff  "  is  apparently  a  mistake  for  "  defendant  No.  1."] 
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With  reference,  however,  to  the  evidence  adduced  to  show  that  the 
plaintiff's  brother  and  others  were  prevented  by  violence  and  threats  from 
taking  the  body  of  plaintiff's  husband  to  the  burning  ground,  with  a 
view  to  putting  pressure  on  the  plaintiff  and  so  compel  her  to  come  to 
terms,  we  must  observe  that,  according  to  the  statements  of  all  the  wit- 
nesses wuo  depose  to  the  facts  alleged  in  this  respect,  the  Sub- Magistrate 
of  Tuni  and  the  Inspector  of  Police  were  on  the  spot,  and  the  witnesses 
were  admittedly  in  communication  with  them,  but  neither  of  those 
officers  is  called  as  a  witness  to  show  that  any  oomulaints  were  made  to 
them  as  to  violence  having  been  used  or  threatened  We  note  that 
Sitarama  Razu,  who  in  his  examioation-in-chief  asserted  that  when  he 
was  taking  steps  for  the  performance  of  the  funeral  rites  the  defendant 
No.  1  came  up  and  threatened  he  would  cut  and  stab  any  one 
who  interfered  with  the  burning  of  the  corpse,  admitted  in  his  cross- 
examination  that  he  did  not  personally  hear  words  to  that  effect  used, 
and  in  his  examination-in-chief  that  he  did  not  personally  see  whether 
any  guards  were  placed  near  the  place  where  the  plaintiff  was.  We 
do  not  then  believe  the  evidence  as  to  additional  guards  having  been 
placed  about  the  palace  in  order  to  prevent  free  communication  between 
the  plaintiff  and  the  ladies  who  were  with  her,  or  with  her  male 
relatives  and  others  who  would  be  her  natural  friends  and  advisers  on  the 
occasion,  though  it  is  quite  possible  that  guards  were  placed  over  the 
moveable  property  after  the  death  of  the  zamindar,  as  is  to  be  inferred  from 
Sitarama  Razu's  evidence.  Nor  do  we  believe  the  evidence  intended  to 
show  that  she  and  her  brother  and  others  were  in  actual  fear  of  bodily 
injury.  The  witness  who  speaks  in  the  strongest  terms  of  the  violence  and 
threats  said  to  have  been  used  by  defendant  No.  1  and  his  people,  anH  of  the 
pressure  put  upon  the  plaintiff  and  all  connected  with  her,  is  her  brother 
Kumandan,  the  t\vem,y-  second  witness.  Plaintiff  herself  does  not  go  nearly 
so  far,  [316]  while  the  thira  witness,  the  Dewan  Sitarama  Razu,  is  also  more 
guarded,  and,  while  he  states  thao  he  was  informed  by  Kumandan,  within 
a  few  days  after  the  death  of  plaintiff's  husband,  that  plaintiff  had  been 
induced  to  sign  the  agreement  under  threats  that  if  this  were  not  done  the 
defendant  No.  1  would  bring  a  criminal  charge  against  the  plaintiff  and 
himself  of  having  poisoned  the  plaintiff's  husband,  he,  according  to  his 
own  accounu,  oid  nooning  and  said  nothing,  except  to  advise  that  they 
should  keep  quiet,  and  he  would  see  what  could  be  done  when  they  got 
back  to  Chouduvada." 

The  evidence  of  these  witnesses,  as  well  as  that  of  the  tenth  witness, 
Vatsavayya  Venkata  Narayana  (a  son  of  Timma  Jagapathi,  son-in-law  to 
plaintiff's  brother  Kumandan)  and  that  of  the  nineteenth  witness,  Datla 
Chinna  Venkata  Krishnam  Razu,  who  is  doubly  connected  with  the  family 
of  plaintiff's  husband  by  marriage,  and  also  related  to  plaintiff — some  of 
the  most  important  witnesses  both  in  respect  of  the  statements  made  by 
them,  as  well  as  by  reason  of  their  position  and  relationship — is  open  to 
not  a  few  of  the  unfavourable  comments  made  upon  it  by  the  Subordinate 
Judge.  We  shall,  however,  have  to  consider  this  evidence  further  in  con- 
nection with  other  circumstances. 

It  is  not  sufficient  to  find,  as  we  do,  that  the  consent  given  by  the 
plaintiff  was  not  caused  by  coercion  as  defined  in  the  Indian  Contract 
Act,  nor  by  duress  as  known  to  the  English  Law ;  we  have  further  to 
determine  whether  undue  advantage  was  taken  of  the  circumstances  in 
which  the  plaintiff,  a  native  lady  of  rank,  was  placed  at  the  time  when 
her  consent  was  given  to  the  agreement  which  she  now  seeks  to  set 
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aside,  or  of  the  position  in  which  her  late  husband's  brother,  defendant 
No.  1,  thea  stood  in  relation  to  her ;  whether  that  agreement  was 
concluded  by  the  plaintiff  without  sufficient  information  as  to  her  rights, 
or  without  proper  advice  ;  whether  it  was  an  unconscionable  or  "  catch- 
ing "  bargain  ;  and  whether,  for  all  or  any  of  these  reasons,  it  ought  to  be 
relieved  against. 

It  was  uoon  considerations  of  this  nature  that  the  learned  Counsel 
for  the  plaintiff  principally  insisted.  One  of  the  cases  cited,  Tacoordeen 
Teivarry  v.  Nawab  Syed  Alt  Hossain  Khan  (1)  [317]  contains  a  statement 
"of  the  principles  which  have  always  guided  the  Courts  in  deal  ng  with  sales 
or  gifts  made  by  ladies"  in  the  position  which  the  plaintiff  occupies,  and 
though  this  is  not  a  case  of  a  sala  or  taft,  but  of  a  family  arrangement  or 
settlement,  to  which  favour  is  shown  by  the  Courts,  and  in  respect  of 
which  ignorance  of  right?  on  either  side  is  not  so  minutely  scrutinized,  we 
have  no  hesitation  in  holding  that,  in  the  present  case,  io  must  ba  shown 
that  the  transaction  was  sufficiently  und  rstood  by  the  plaintiff  ;  that  she 
herself  was,  or  her  competent  advisers  were,  acquainted  with  her  rights. 
Whether  these  requirements  are  fulfilled  in  the  present  case  depends  upon 
a  consideration  of  all  the  facts.  The  Courts  have,  probably  intentionally, 
refrained  from  defining  in  express  terms  what  an  unconscionable  or  catch- 
ing bargain  is  ;  but  surprise,  improvidence,  undue  haste  in  carrying  into 
execution  the  terms  agreed  upon,  inadequacy  of  consideration,  are  all 
matters  to  be  taken  into  account  in  determining  whether  an  agreement  of 
this  sort  ought  to  be  set  aside  or  upheld.  It  is  no  doubt  true  that  this 
agreement  was  concluded  very  shortly  after  the  death  of  the  plaintiff's 
husband,  and  it  may  well  be  assumed  that  the  plaintiff  was  in  great  grief. 
Negotiations  were  commenced  within  a  very  few  days  at  latest  after  her 
husband  had  breathed  his  last.  The  arrival  of  Kakerlapudi  Sitarama,  the 
husband  of  the  plaintiff's  elder  sister,  Sundarayya,  who  is  frequently 
referred  to  as  the  influential  brother-in-law,  was  no1;  awaite  I. 

On  the  other  hand,  we  cannot  say  that  the  plaintiff  had  not  with  her 
competent  advisers.  The  third  witness,  Datla  Sitarama  who,  as  we  have 
observed,  as  Dewan  under  her  husband  and  his  father,  must  have  been, 
and  is  shown  by  his  own  account  to  have  been,  very  intimately  ac- 
quainted with  all  the  affairs  of  the  family,  was  there,  and  his  own 
•evidence  sho\vs  that  he  was  consulted  frequently  by  plaintiff's  brother, 
•Kumandan ;  he  was  present  on  two  occasions  when  the  inventory  of 
the  jewels  was  being  made  and  gave  information  respecting  them. 
Plaintiff's  brother,  Kumandan,  admits  that  the  plaintiff  had  a  good 
opinion  of  Sitarama,  who  in  this  case  has  been  interes ring  himself  strongly 
on  the  plaintiff's  behalf,  and  is  admittedly  adverse  to  defendant  No.  1. 
Kumandan,  the  twenty-second  witness,  is  certainly  a  man  of  affairs,  and 
interested  in  his  sister's  welfare ;  and  the  tenth  witness,  Venkata 
£318]  Narayana,  who  is  now  evidently  hostile  to  defendant  No.  1,  was, 
in  our  opinion,  beyond  doubt  consulted  with  reference  to  the  negotia- 
tions throughout,  and  what  he  thought  of  the  settlement  proposed  appears 
very  clearly  from  tha  letter,  exhibit  XXX  (a)  written  by  him,  as  he  admits, 
on  the  24th  August  1880,  only  two  days  after  the  death  of  the  plaintiff's 
husband.  In  this  after  informing  the  correspondent  to  whom  he  wrote 
of  tha  terms  proposed,  he  says  "  it  will  be  tne  best  thing  that  can  happen  if 
matters  can  be  settled  in  this  way.  " 

The  nineteenth  witness  for  plaintiff,  Datala  Chinna  Venkatakrishnan, 
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a,  relative  of  the  plaintiff,  as  well  as  of  the  plaintiff's  husband,  was  also 
there ;  and  he  was,  as  he  admits,  consulted  by  Kumandan,  though,  he 
says,  be  declined  to  interfere ;  he  was  present  when  the  jewels  were 
counted  and  valued,  and  says  that  Kumandan  may  have  come  twice  or 
thrica  while  this  was  going  on.  This  witness's  evidence  is  important  as 
showing  that  he  had  a  conversation  with  the  defendant;  No.  3,  as  to  the 
probability  of  success  or  failure  of  an  attempt  to  contest  the  division-deed 
between  plaintiff's  husband  and  defendant  No.  1.  He  says  that,  for  the 
reasons  given  to  him  by  the  defendant  No.  3,  he  came  to  think  that  the 
deed  of  division,  which  before  then  he  had  thought  to  be  a  valid  docu- 
ment, might;  ba  shown  to  be  not  so.  by  reason  of  the  money  agreed 
thereinto  be  paid  not  having  been  paid;  whatever  his  views  on  this 
subject,  his  evidanc^  is  of  some  weight  as  showing  that  the  legal  valid- 
ity of  the  partition-deed  was  in  fact  discussed.  His  reasons  for 
refusing  to  interfere  we  cannot  balieve,  as  it  is  clear  he  was  taking  part 
with  Kumandan. 

The  plaintiff  and  her  advisers  had  not,  it  is  true,  the  advantage  of 
professional  advice,  and  our  attention  has  been  called  to  the  case  of  Prem 
Narain  Singh  v.  Parasram  Singh  (1),  whi^h,  among  other  reasons  for 
•setting  aside  an  "  ikrarnamah,"  this  circumstance  was  given  weight.  But 
this  was  only  one  of  several  considerations  which  influenced  their  Lord- 
ships in  deciding  that  the  deed  executed  should  not  be  upheld,  and  in 
other  respects  that  case  differs  very  materially  from  this.  The  deed  was 
found  to  have  been  executed  without  any  consideration  whatever  in  a 
stats  of  things  "  likely  to  overawe"  the  parties,"  and  materially  to  affect 
the  free  exercise  of  their  will." 

[319]  It  may  an!  probably  does  frequently  happen  in  this  country 
that  it  would  be  difficult  to  obtain  in  time  such  professional  advice  as 
would  be  worth  having,  for  tha  settlement  of  family  disputes  :  relatives  and 
members  of  the  family  are  capable  advisers  in  such  cases,  and  we  are  not 
preoared  to  hold,  and  think  it  would  ba  a  matter  for  regret  if  ic  were  held, 
that  on  this  acoount  alone  a  family  settlement  of  doubtful  claims  should 
be  set  aside. 

As  to  undue  haste,  there  is  evidence  given  by  defendants  2  and  3 
examined  as  plaintiff's  fourth  and  fifth  witnesses,  as  well  as  by  witnessas 
on  the  side  of  defendant  No.  1  that  proposals  for  a  settlement  emanated 
from  plaintiff  herself,  or  her  advisers,  and  whether  this  evidence  ba 
strictly  true  or  not,  we  may  observe  that  it  is  not  unusual  in  this  country 
to  take  advantage  of  the  presence  of  relatives  and  friends  OQ  the  occasion 
of  the  funeral,  to  have  matters  settled  with  regard  to  the  claim  of  a  widow 
on  r,he  estate  of  her  husband.  Moreover,  though  negotiations  commenced, 
as  we  find,  on  the  second  or  third  day  after  the  plaintiff's  husband  die  i  and 
a  draft  of  the  agreement  was  written  very  soon  after  this,  the  fair  copy  of 
the  agreement  was  not  signed  until  the  27th  August,  that  is  the  fifth  day 
after  the  death,  and  the  instrument  itself  was  njt  registered  until  the  7th 
Septjmber ;  and  in  the  meantime  the  additional  agreement  had  been  made 
as  to  a  money  maintenance  to  be  paid  to  the  plaintiff,  and  alterations 
introduced  into  the  principal  agreement  (exhibit  XXV)  as  to  defendant 
No.  1  alone  being  liable  for  his  mother's  maintenance  and  as  to  additional 
house  accommodation  for  plaintiff. 

The  plaintiff's  evidence  as  to  the  instruments  not  having  beea  shown 
to  her  before  the  7th  Septembar,  we  cannot  accapt  as  true.  It  is  opposed 
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to  the  oral  and  documentary  evidence,  and  in  contradiction  to  the  allega- 
tions made  in  her  petition  to  the  Collector,  exhibit  LX.  It  is,  indeed, 
almost  incredible  that  the  plaintiff  and  her  advisers  should  have  deliberately 
and  for  so  long  acted  their  pares,  taking  all  ihe  property  given,  and 
executing  all  the  documents,  and  should  not  even  before  the  Registrar 
have  thrown  out  a  hint  that  all  that  was  dooe  was  not  voluntarily  done, 
or  have  even  attempted  to  communicate  with  other  friends  or  relatives,  or 
with  any  official;  and  though  wa  would  not  make  too  much  of  tnis  fact, 
it  is  to  be  noted  that,  while  the  plaintiff  left  Tuni  on  the  15th  September,  her 
petition  in  which  she  first,  speaks  of  her  having  [320]  been  compelled 
against  her  will  to  execute  the  agreement  of  the  27th  August,  is  only 
dated  the  5th  October  and  did  noo  reacu  the  Collector  till  the  17th.  No 
doubt  there  is  some  evidence  that  she  was  unwell,  but  even  if  she  was 
tnis  is  hardly  a  satisfactory  explanation  of  the  delay,  when  her  brother  and 
other  influential  relations  were  present  to  act  for  her. 

The  fact  that  the  dead  of  agreement,  exnibit  XXV,  and  subsidiary 
documents  were  not  attested  by  plaintiff's  brother,  Kumandian,  or  other 
relatives,  has  been  commented  on  as  a  circuinstanco  tending  to  throw 
susuicion  on  the  transaction. 

If  those  concerned  had  determined  to  make  it  appear,as  far  as  possible, 
that  the  arrangement  which  they  professed  to  accept  was  agreed  to,  it 
does  not  appear  why  they  should  have  drawn  the  line  at  attesting  the 
documents  which  the  plaintiff  feigned  (as  they  s-ty)  to  execute,  and  the 
evidence  given  by  Sitarama  Razu  that  Kumandan  insisted  on  concluding 
the  arrangement,  notwithstanding  his  advice  to  the  contrary,  is  inconsist- 
ent with  any  unwillingness  on  Kumandan's  part  to  conclude  it.  The 
reasons  given  by  the  nineteenth  witness,  D-itla  Chinna  Venkaf.akrishnan, 
for  refusal  to  attest,  namely,  that  he  was  not  willing  to  act  against  the 
wishes  of  his  sister-in-law  and  that  ha  refuse  i  because  Kumandan  refus- 
ed, and  Kumandan's  explanation  of  h*s  refusal,  do  not  appear  to  us  at 
all  satisfactory  or  worthy  of  credit.  We  think  it  nos  improbable  that 
these  and  other  members  of  the  family,  who  were  present  and  who  could 
apparently  have  had  no  other  reasous  for  refusing  to  attest,  may  have 
declined  to  affix  their  signatures  as  witnesses,  as  the  Subordinate  Judge 
finds  they  did,  because  they  had  not  before  been  in  the  habit  of  doing 
so,  because  to  do  so  is  considered  by  persons  of  their  position  unbecom- 
ing their  dignity  and  for  f^ar  that  they  migit  be  called  to  give  evidence 
in  Courts  or  elsewhere,  as  to  the  execution  of  the  documents  attested  by 
them. 

We  now  pass  on  to  consideration  of  tha  question  whether  from  the 
amount  accepted  by  plaintiff,  under  the  agreement  (exhibit  XXV)  as 
compared  with  what  the  plaintiff  woull  have  been  entitled  to  as  the 
widow  of  the  brother  of  defendant  No.  1,  it  is  to  be  inferred  that  the 
bargain  was  manifestly  unfair  to  the  plaintiff. 

The  provision  made  for  her  was  a  very  handsome  provision  in 
itself.  It  was  almost  the  same  as  that  defendant  No.  1  bal  been 
content  to  accept  as  the  equivalent  of  his  share  in  the  moveable  [321J 
property  and  the  consideration  for  waiving  his  asserted  right  to  partition 
of  the  Kottam  estate.  The  widow  has  at  her  absolute  disposal  1,75,000 
rupees. 

In  what  position  would  she  have  stood  if  the  settlement  had  not 
been  made? 

Defendant  No.  1  was,  as  we  have  seen,  prepared  to  contest  the 
division  of  moveables  effected  between  him  and  the  plaintiff's  brother,  on 
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the  ground  that,  as  alleged  by   him,  some  3,00,000  rupees  had  been  con-        1884 
cealed  under  the  pretence  that  cash  to   this   amount  was  the  subject  of     DEC.  15. 
gifts  to  ths  plaintiff's  husband,  to  her,  and  to  her  son.     Whether  a  claim 
to  have  that  division  set  aside  ou  this  ground  would  have  been  successful,     APPEL- 
it    is  not  necessary    to  decide ;  nor  again    whether,   the  division  being       LATE 
maintained,  a  claim  to  a  further  share  in  the  amount  alleged  to  have  been      CIVIL. 
concealed  might  have  been  successful.      Bun  we  are  bound  to  say  that  the 
evidence  adduced  to  prove  the  alleged  giff;  of  three  lakhs  to  the  plaintiff's     8  M-  30* 
son  is,  for  reasons  sufficiently  explained  by  the  Subordinate  Judge,  to  say 
the  least  of  if-,  oren  to  grave  suspicion. 

The  plaintiff's  allegation  was  to  the  effect  that  a  lakh  of  rupees  was 
given  by  her  father-in-law  to  her  husband  in  1861  or  thereabouts,  and  a 
further  gift  of  two  lakhs  to  her  husband,  herself  and  her  son,  jointly, 

in  1870. 

*  *  *  * 

The  con  -lusion  at  which  we  arrive  on  this  parr,  of  the  case  is  that  it 
is  not  satisfactorily  proved  that  thf-re  was  a  gift  of  three  lakhs  of  rupees 
to  the  plaintiff's  husband  and  plaintiff. 

Anothe1*  question  for  consideration  is  whether  the  share  in  moveables 
retained  bv  her  husband,  if  taken  by  the  widow,  would  have  been  at  her 
absolute  disposal.  If  the  answer  to  this  were  in  the  affirmative,  the 
p>  ssent  bargain  would  not  be,  on  the  face  of  ic,  BO  clearly  to  her  advantage 
as  giving  her  absolute  disposal  over  a  very  considerable  amount  of  moveable 
property,  which  she  would  not  otherwise  have  had. 

The  question  whether  a  widow  has  aa  absolute  right  to  dispose  of 
the  corpus  of  moveable  estate,  inherited  from  her  husband,  has  been  much 
discussed  and  the  early  decisions  have  been  at  first  doubted  and  now 
over-ruled. 

The  principU  cases  on  this  point  decided  by  the  late  Sadr  Court  of 
Madras  were  referred  to  by  the  Privy  Council  in  Bhugwan  [322] 
Deen  Doobey  v.  Mijna  Baee  (1),  and  it  was  remarked  that  in  only  one 
of  tbesa,  Gopaula  Putter  v.  Narraina  Putter,  (2)  were  the  authorities  relied 
on  by  the  pundits,  on  whose  "  Bywastas  "  the  Courts  acted,  quoted, 
those  authorities  being  the  Madhaviya  and  Sarasvati  Vilasa  commentaries. 
On  looking  into  these,  we  find  passages  in  the  latter  work  which  apparently 
go  rather  to  bear  ouh  the  contrary  view,  while  we  have  been  unable  to  find 
any  that  support  the  dicta  of  the  pundits. 

We  refer  to  Sections  516,  521,  and  532  in  the  Sarasvati  Vilasa, 
Foulkes'  transaction  (Trubner  &  Co.,  1881). 

(516)  When  the  husband  is  dead,  she  who  upholds  his  family  shall 
receive  her  husband's  share  ;  har  proprietorship  is  for  her  life,  in  gift, 
mortgage  and  sale. 

(521)  Tbe  sonless  wife  who  guards  her  husband's  bei  and  is  steadfast 
in  her  continence  and  docile,  shall  have  possession  until  her  death,  after 
her  the  heirs  shall  have  it. 

(532)  Eegarding  the  two  texts,  i.e.,  the  first  given  above<((516)  and 
the  second  given  in  521,  but  at  greater  length  as  follows:  "  when  her 
husband  is  dead,  she  who  upholds  the  family  shall  receive  her  husband's 
share  in  the  immoveable  as  well  as  the  moveable,  the  grosser  metals,  the 
grains,  the  fluids,  and  the  clothes  ;  hut  her  proprietorship  is  for  her  life- 
time, in  gift,  mortgage,  and  sale  " — they  are  to  be  expounded  as  applying 
to  the  wife  who  has  no  daughter,  on  the  strength  of  these  two  passages 

(1)  11  M.I.A.  487  (508).  (2)  M.8.D.  (1850)  77. 
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4884       "  after  her  the  heirs  shall  have  it,"  and,  "  but  her  proprietorship  is  for  her 
DEC.  15.     lifetime." 

We   can  see  here  no  distinction  drawn  between  moveables  and  im- 
APPEL-     moveables. 

LATE  1°  fc^e  Madhaviya,  Section  35,  page  25  (Dr.  Bumell,    Higginbotham, 

p  Madras,  1868),  on  the  text  of  Vriddha  Manu,  "  the  wife  (i.e.,  widow)  who 

'      has  no  son,  who  preserves  inviolate  the  bed  of  her  husband,  and  is  stead- 

8  M.  304.  fast  in  her  duty,  should  offer  the  pinda  for  him,  and  take  the  whole  share," 
the  commentator  remarks  "  the  whole  share  "  consisting  of  moveable  and 
immoveable  property,  and  he  quotes  the  text  of  Prajapati;  "Taking  his 
property,  moveable  and  immoveable,  the  silver  and  base  metal,  grain,  liquids 
and  clothes  " 

And  in  Section  44,  in  explaining  the  Vedic  text  "women  are  power- 
less and  cannot  succeed  to  the  heritage,"  the  same  commentator  [323] 
quotes  the  text  of  Brahaspati,  which  prohibits  a  wife  from  taking  immove- 
able property,  with  the  following  comment,  viz.,  ''  Let  the  wife,  whose 
husband  is  dead  and  who  is  divided,  leave  the  immoveable  property  and 
take  some  pledge,  &c.,  "  and  observes  that  it  is  only  prohibitory  of  the 
widow  selling  or  making  away  with  irmnoveable  property  without  the 
consent  of  the  other  heirs ;  else  it  would  be  inconsistent  with  the  text, 
"  Let  the  widow  take  the  immoveable  and  moveable  property,  the  gold, 
base  metal,  grain,  liquids  and  clothes  ;  let  her  cause  the  sraddhas  to  be 
offered  in  each  month,  the  sixth  month,  &c. ;  let  her  honor  with 
offerings  to  the  gods  and  pitrs,  paternal  uncles,  gurus,  daughter's  sons,  the 
children  of  her  husband's  sisters,  his  maternal  uncles,  also  old  persons  and 
guests." 

The  first  passage  merely  concedes  to  the  widow  equal  rights  in  move- 
able  and  immoveable  property  ;  the  second,  while  it  expressly  denies  the 
widow  power  to  alien  immoveable  property  without  the  consent  of  the 
other  heirs,  does  not  expressly  concede  to  her  an  unqualified  power  to 
deal  with  other  property,  but  concludes  with  a  text  declaring  for  what  pur- 
poses the  widow  is  allowed  to  inherit. 

Having  regard  to  the  absence  of  express  authority  in  Madhaviya's 
commentary  to  the  agreement  with  other  authoritative  commentaries, 
the  texts  of  the  Sarasvati  Vilasa,  as  well  as  to  the  observations  of  their 
Lordships  of  the  Privy  Council  in  the  case  above  quoted,  it  has  recently 
been  held  by  this  Court  in  Narasimha  v.  Venkatadri,  (1)  that  the  restriction 
which  is  placed  on  the  widow's  power  of  alienation  over  prooerty  inherited 
from  her  husband  extends  to  moveable  as  well  as  immoveable  property. 

Convenience  suggests  that  a  widow  should  have  power  to  make  such 
dispositions  of  moveables  as  are  consistent  with  their  nature  and  requisite 
for  their  enjoyment,  e.g.,  grain  must  be  sold  or  consumed,  the  increase  of 
cattle  must  be  disposed  of  when  not  required  for  the  purposes  of  the  estate  ; 
but  it  is  one  thing  to  hold  that  a  widow  has  a  disposing  power  for  the  pur- 
poses of  enjoying  moveable  property,  and  quite  another  to  hold  that  she  is 
at  liberty  to  waste  it,  or  alien  it  as  she  pleases,  so  as  to  defeat  the  in- 
terests of  the  reversionary  heirs.  It  cannot  be  said  that,  at  the  time  when 
the  agreement  of  the  27th  August  1880  was  made,  the  enjoyment 
[324]  by  a  widow  of  an  unqualified  power  to  dispose  of  the  corpus  of 
moveable  property  inherited  from  her  husband  did  not  admit  of  question. 

The  conclusions  then  at  which  we  arrive  are  that  the  deed  of  the  27th 
August  1880  was  executed  by  the  plaintiff  deliberately,  and  on  the  advice 

(l)  8  M.  290. 
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of  her  relations,  she  and  they  being  sufficiently  acquainted  with  all  mate- 
rial facts  ;  that  it  was  a  settlement  of  the  claim  of  defendant  No.  1  to  set 
aside  the  agreement  of  the  6th  March  1880,  and  of  the  claim  of  the  widow 
to  property  alleged  to  have  been  separate  properby  acquired  by  her  and  her 
husband  by  gift ;  that  although  she  had  no  professional  assistance  with 
respect  to  the  arrangement  which  she  accepted,  it  was  known  to  her 
advisers  what  professional  advice  had  been  given  respecting  the  obligatory 
force  of  the  agreement  of  the  6th  March  1880  on  defendant  No.  1  ;  frhafr  the 
plaintiff  was  fully  aware  of  the  claims  she  was  renouncing  ;  and  that  her 
advisers  regarded  the  arrangement  as  a  just  and  equitable  one  ;  and  that 
it  is  not  proved  to  have  been  otherwise. 

In  this  view,  we  consider  that  the  plaintiff  is  not  at  liberty  to 
repudiate  the  agreement  of  the  27th  March*  1880,  and  inasmuch  as 
that  agreement  operated  as  a  satisfaction  of  the  other  claims  she  asserts 
in  this  case,  her  suit  was  properly  dismissed. 

No  cause  of  action  appears  as  against  defendants  Nos.  2  and  3. 

As  regards  the  defendant  No.  1  we  should  have  hesitated  to  confirm 
the  order  of  the  Lower  Court  in  respect  of  his  costs  in  that  Court,  had  it 
not  been  that,  instead  of  confining  herself  to  questioning  the  legal  validity 
of  the  agreement  of  March,  1880,  the  plaintiff  allowed  gross  mis-state- 
ments of  fact  and  exaggerations  to  be  introduced  into  the  plaint  filed  on 
her  behalf,  in  support  of  which  evidence  has  been  given  at  great  length, 
which  we  are  altogether  unable  to  believe. 

The  appeal  then  is  dismissed  with  costs  in  favour  of  all  the  defend- 
ants. 


8  M.  325. 
[325]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner  Kt.,  Chief  Justice » and  Mr.  Justice 
Muttusami  Ayyar. 


KUPPA  (Defendant)  Appellant  v.  SINGARAVELU  (Plaintiff) 
Respondent*      [5th  January  and  24th  February,  1885.] 

Hindu  Law — Sudra — Illegitimate  son — Issue  of  adulterous  intercourse — Maintenance. 

A  Sudra  having  kept  the  wife  of  another  man  in  his  house  for  many  years  as  a 
concubine, had  a  son  by  her,  whom  he  recognized  as  his  own. 

In  a  suit  brought  by  the  son,  who  was  of  age,  to  recover  maintenance  from  his 
putative  father : 

Held,  that  he  was  entitled  to  recover. 


T.F., 


34  M.  63  (70)  =  5  Tnd.  ras.  919  =  20  M.L.J.  350  =  7 
138  ;  R.,  32  B.  562  =  10  Bom.  L.B.  736  (739;.] 


M.L.T.    161  =  (1910)  M.W.N. 


THIS  was  a  suit,  in  forma  pauperis,  brought  by  Singaravelu  in  1883 
against  Kuppa  Pillai  to  recover  maintenance  at  the  rate  of  Bs.  600  a  year, 
together  with  three  years'  arrears  at  the  same  rate  and  interest  thereon, 
and  Us.  2,000  for  marriage  expenses  to  be  incurred.  Plaintiff  alleged 
that  his  mother  was  kept  by  defendant  who  had  three  children,  including 
himself,  by  her;  that  he  came  of  age  in  1881,  from  which  time  he  had 
not  been  maintained  by  defendant,  but  had  maintained  himself  by 
contracting  debts.  The  family  property,  he  alleged,  yielded  Rs.  8,000 
a  year. 

*  "  March"  is  a  mistake  for  "  August." 
t  Appeal  71  of  1884. 
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Defendant  pleaded,  inter  alia,  that  the  mother  of  plaintiff  was  a 
married  woman  who  had  committed  adultery  wich  several  parsons  besides 
himself,  and  that  plaintiff' s  paternity  was,  therefore,  doubtful,  and  that, 
as  plaintiff's  mother  was  of  a  low  caste  (KulHr),  plaintiff,  who  was  of  age, 
was  hound  to  maintain  himself  by  labour. 

The  Subordinate  Judge  at  Negapatara,  R.  Vasudeva  Eau,  found  that 
plaintiff's  mother  had  been  kept  by  defendant  in  his  house  for  25  years, 
that  there  was  no  doubt  as  to  plaintiff's  paternity,  and  that  defendant 
had  treated  plaintiff  as  his  soa,  and  held  than  under  Hindu  Law 
plaintiff  was  entitled  to  maintenance.  Muttu-[$2ti]  samy  Jagavira 
Yettappa  Naikar  v.  Venkatasubha  Yettia(l),  confirmed  on  appeal  by  the 
Privy  Council  (2),  Vencntachella  Chetty  v.  P'irvatham(3),  Chuoturya  Run 
Murdnn  Syn  v.  Sahub  Purhulad  Syn  (4). 

The  decision  in  Nilmoney  Singh  Deo  v.  Baneshur  (5)  relied  on  by  the 
defendant  was  held  not  to  be  applicable  to  the  Madras  Presidency. 

The  plaintiff  obtained  a  decree  for  maintenance  at  Rs.  140  a  year  and 
arrears  of  maintenance,  and  for  Rs.  200  for  marriage  expenses. 

The  defendant  appealed  to  the  High  Court. 

Gummurti  Ayyar,  for  appellant  contended  that  plaintiff  being  of  age 
was  not  entitled  to  be  maintained  by  Ihq  defendant. 

Gopalacharya.  contra,  referred  to  Viraramuthi  Udayan  v.  Singarvelu 
(6)  Rihi  v.  Govinda  Valad  Tejer  (7)  Hargobind  Kuari  v.  Dharam  Singh 
(8). 

The  Court  (TURNER,  C.J.,  and  MuTTUSAMi  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

This  appeal  arises  in  a  suit  which  the  respondent  brought  to  recover 
maintenance  from  the  appellant,  bis  putative  father.  The  appellant 
resisted  the  claim,  1st,  on  the  ground  that  the  respondent  was  not  his 
son  ;  2ndly,  on  the  ground  that  his  connection  with  the  respondent's 
mother  was  adulterous  ;  and  3rdly,  ou  the  ground  that  the  claicn  is  not 
valid  under  Hindu  Law.  As  to  the  first  contention,  we  concur  in  the 
opinion  of  the  Subordinate  Judge  that  respondent  is  appellant's  son,  and 
the  evidence,  oral  and  documentary,  bearing  ou  the  question  is  almost 
conclusiv3.  The  main  contention  on  appeal  was  that  the  respondent's 
mother  was  a  married  woman  living  in  adultery  when  he  was  born. 

On  this  point,  the  Subordinate  Judge  has  recorded  no  distinct  finding, 
probably  under  the  impression  tint  tne  contention  is  immaterial  in  regard 
to  a  claim  for  maintenance  as  contra-distinguished  from  a  claim  to 
inheritance.  Tha.t  an  illegitimate  son  is  not  entitled  to  inherit  to  a 
Sudra  under  the  Mitakshara,  Law,  if  he  is  the  offspring  of  incestuous  or 
adulterous  intercourse,  [327]  has  alreaiy  been  recognized  by  this  Court 
— Venkatachella  Chetty  v.  Parvatham.  (3)  In  Muttusamy  Jagavira  Yettc.ppa 
Naicker  v.  Venkataswara  Yettaya,  (2)  the  Judicial  Committee  have, 
however,  held,  confirming  a  decision  of  this  Cour2,  that  the  natural 
son  of  a  Hindu  father,  recognized  by  him  as  such  is  entitled  to  main- 
tenance, although  he  may  not  have  been  born  in  the  house  of  his  father 
or  of  a  concubine  possessing  such  a  status  as  is  necessary  to  entitle 
her  son  to  inherit  to  his  father.  The  appeal  must  therefore  fail,  and 
we  dismiss  it  with  costs. 


(1)  2M.H.G.R.  293. 
(41  7  M.I. A.  18. 
(7)   1  B.  97. 


(•2)   1-2  M.I.  A.  203 
(5)  4  C.  91. 
(8)  6  A.  329. 


(3)  8  M.H.C.R.  134. 
(6)  1  M.  306. 
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8  M.  327.  1883 

APPELLATE  CRIMINAL. 


Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Hutchins      APPEL- 
and  Mr.  Justice  Brandt.  LATE 

_  CRIMINAL. 

MUNICIPAL  COMMISSIONERS  OF  MANNARGUDI  v.  NALLAPA."  -- 

[23rd  January  and  24th  February,  1885.]  8  M.  327. 

Towns'  Improvement  Act,  1371,  Sections  64,  1-2  —  Tax  on  animals  -License,  Extent  and 
limit  of. 

N  having  taken  out  a  license  under  the  provisions  of  the  Towns  Improvements 
Act.  1871,  for  a  bullock,  the  bullock  died  and  N  bought  another  bullcck.  but 
did  not  take  out  H,  second  license.  N  was  convicted  for  keeping  this  bullock  with- 
out a  license  : 

HM,  (by  Turner,  C  J.,  and  Hutchins,  J.,  Brandt,  J.  dissentingi  that  the 
conviction  was  right. 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  by  J.  B. 
Pennington.  District  Magistrate  of  Tanjore,  under  Section  438  of  the  Code 
of  Criminal  Procedure.  The  case  was  stated  as  foHows  :  — 

"  The  defendant  in  the  case  has  been  convicted  by  the  Bench  under 
Section  67  of  Act  III  of  1871,  of  omitting  to  get  a  license  for  a  bullook, 
and  sentenced  to  pay  a  fine  of  four  annas,  in  addition  to  the  fee  for  the 
license,  annas  eight.  He  had  aoparently  taken  a  license  for  a  bullock 
which  died  in  the  course  of  the  half-year,  whereupon  he  bought  a  fresh 
bullock  (the  bullock  in  question)  to  replace  the  one  that  died.  It  appears 
to  me  unnecessary  to  get  a  [328]  fresh  license  for  the  new  bullock,  as  I 
think  the  license  obtained  for  tne  dead  bullock  will  hold  good  for  the  new 
bullock  for  the  same  half-year.  But  Section  65  of  the  Municipal  Act  is 
not  quite  clear,  and  I  submit  the  case  in  order  to  obtain  an  authoritative 
ruling  from  the  High  Court.  The  fee  and  fine  in  the  present  case  have 
been  collected." 

Counsel  were  not  instructed. 

The  Court  (TURNE  K.  C.J.,  HUTCHINS  and  BRANDT,  JJ.)  delivered 
the  following 

JUDGMENTS. 

TURNER,  C.J.—  The  language  of  Act  III  of  1871,  Sections  63—72 
is,  so  far  as  it  is  material,  as  follows  :  — 

"  Section  63.  If  it  shall  be  determined  by  the  Commissioners  ............ 

to  levy,  for  the  purposes  of  this  Act,    taxes  on  carriages,  horses,  and  other 
animals,  such  taxes  shall  be  levied    as   provided  in  Sections  64   to   72  of 
this  Act. 

"  Section  64.  A  tax  at  a  rate  not  exceeding  the  rates  specified  in  Schedule 
C  ......  shall  be  imposed  upon  every  carriage,  horse,  ass,  dog,  bull,  bullock... 

...kept    within    the    town    and  shall    be   payable   in   advance.     Provided 
that  this  section  shall  not  apply  to  .........  carriages  or  animals,  the  property 

of  the  Municipal  Corporation,  or  vehicles   kept  for  sale    and    not   used  for 
any  other  purpose,  if  the  property  of,  and  kept  by,  bona  fide  dealers. 

"Section  65.  The  owner  or  person  having  the  charge  of  every  carriage, 
horse,  ass,  dog,  bull,  bullock  .....  shall  .....  send  .....  a  state- 
ment in  writing  signed  by  him  containing  a  description  of  the  vehicles  and 
animals  liable  to  the  tax,  for  which  he  desires  to  take  out  a  license. 


M  III— 29 


•  Criminal  Revision  Case  787  of  1884. 
225 


8  Mad.  329  INDIAN    DECISIONS,  NEW  SERIES  [Yol. 

1885  "  The  owner  shall,  at  the  same  time,  pay  to  the   Commissioners  the 

FEB.  24.     half-yearly  taxes  payable  by  him according  r,o  the  rates    given  in 

Schedule  C. 

APPEL-  "  Any   person   becoming   possessed,    between   the     first  day  of  the 

LATE       official  year  and  the  first  day  of  the  next  succeeding  half-year,  or  between 

CRIMINAL,  such   last-mentioned   day   and    the    first  day  of  the  next  official  year,  of  a 

carrige  or  animal  so  kept,  shall,  within  thirty  days  of  becoming  so  possessed, 

8  M.  327.     send a  similar  statement,  together  with  the  full  amount    payable 

for  the  then  current  half-year Provided  always  that  no  person  shall 

be  liable  to  be  taxed  under  this  section  for  any  carriage  or  animal    which 
shall  have  been  in  his  possession  for  any  less  period  in  any  half-vear. 

[329]  "Section  66.  On  receiving  the  amount  of  the  taxes  as  afore- 
said, the  Commissioners  shall  give  to  the  person  paying  the  same  a  license 
for  each  of  the  vehicles  and  animals  for  the  period  in  respect  of  which  the 
money  is  received.  The  owner  of  every  carriage  and  animal  aforesaid,  who 
shall  have  received  a  license  for  the  same,  shall,  at  all  reasonable  times, 

during  the  said  period,  be  bound to  produce  such  license    when 

called  upon  to  do  so  by  any  person  duly  authorized  to  demand  its  produc- 
tion. 

"  Section  67.  If  the  owner  or  any  person  having  the  charge  of  any 
carriage  or  animal  so  kept  as  aforesaid  shall  not  have  taken  out  a  license 
under  the  last  preceding  section,  he  shall,  on  conviction  before  a  Magis- 
trate, be  fined  the  full  amount  payable  by  him  in  respect  of  such  carriage 
or  animal  ....  and  the  Commissioners  shall  thereupon  give  him  a  license 
for  the  vehicles  and  animals  in  respect  of  which  he  has  been  fined  as 
aforesaid." 

Then  follow  sections  relating  to  carriages  and  animals  kept  for  hire. 
Section  68  requires  that  each  such  carriage  shall  bear  a  registration  number. 

Section  69  empowers  the  Commissioners  to  compound  with  livery 
stable-keepers,  &c.,  for  a  certain  sum  to  be  paid  for  all  the  carriages  or 
animals  so  kept  in  lieu  of  the  taxes  specified. 

Section  70  is  as  follows  : — "  Whenever  the  owner  of  a  carriage  or 
animal,  as  aforesaid,  kept  for  the  time  being  in  premises  situated  within 
the  town,  shall  not  reside  in  the  town,  the  tax  due  for  such  carriage  or 
animal  shall  be  recoverable  from  the  person  in  whose  premises  it  is  for  the 
time  being  kept." 

Section  71  requires  the  Commissioners  to  keep  a  register  "  of  the 
persons,  who,  during  the  then  current  six,  months,  shall  have  received  a 
license  under  Section  66  of  this  Act,  and  of  the  vehicles  and  animals  in 
respect  of  which  they  may  have  paid." 

Section  72  empowers  the  Commissioners,  &c.,  to  enter  and  inspect  any 
place  wherein  they  may  have  reason  to  believe  there  is  any  vehicle  or  animal 
liable  to  taxation  under  Section  64  of  the  Act  for  which  a  license  has  not 
been  duly  taken  out ;  and  it  also  empowers  the  Commissioners  to  "  summon 
any  person  whom  they  may  have  reason  to  believe  to  be  liable  to  the  payment 
of  any  tax  under  the  last  mentioned  section "...."  and  to  examine 
such  person  as  to  the  number  and  description  of  the  carriages,  horses 
[330]  or  other  animals,  in  respect  of  which  such  person  is  liable  to  be 
taxed." 

It  will  be  seen  that  the  Commissioners  are  authorized  by  Section  63 
to  levy  taxes  not  on  any  person  in  respect  of  the  number  and  description 
of  carriages  and  animals  kept  by  him,  but  on  carriages,  horses  and  ani- 
mals ;  and  although  I  should  not  insist  on  the  terms  of  this  section, 
because  there  may  be  a  want  of  precision  in  its  language,  and  a  tax  assessed 
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on  a  person  in  respect  of  the  carriages  or  animals  kept   by  him    might  be        1885 
described  as  a  tax    OQ   carriages   or  animals,    Section  64,    which    follows,     FEB.  24. 
does  not  admit  of    such  an  explanation.     That  section  distinctly   states 
that    a   tax    shall    be   imposed  on    every  carriage,  horse,  ass,   dog,  bull,     APPEL- 
bullock,  &c.,  kept  within  the  town,  and  the  proviso  does   not  exclude   the       LATE 
corporation,  but   vechicles    and   animals,   the  property    of   the   corpora-  CRIMINAL, 
tion  ;    nor  does  it   exclude  bona  fide  dealers  in  vehicles,  but  vehicles  kept 
by  them  for  sale  and  for  no  other  purpose  and,  moreover,  which  are  their    "  "•  327. 
own  property.     So  that,  if  a  vehicle,  belonging  to    a  person  who  is   not 
resident  in  the  town  is  sent  for  sale  to  a  dealer  and   is    not  kept  for  any 
other  purpose,  it  is  liable  to  the   tax.     Again  Section  70  sanctions  the 
collection  of  the  tax  on  carriages  or  animals  of  non-resident   owners  and 
whether  or  not  they  are  used. 

The  65th  section  requires  the  owner  or  person,  having  charge  of  a 
carriage  or  animal  kept  within  the  town,  to  send  not  a  mere  list  but  a 
description  of  the  vehicles  and  animals  liable  to  the  tax,  and  although,  in 
practice,  the  only  description  given  is  of  the  class  so  as  to  ascertain  the 
amount  of  tax  prescribed  in  the  schedule,  I  think  it  clear  the  Commis- 
sioners might  insist  on  a  description  which  would  identify  the  vehicle  or 
animal  and  that  this  was  intended. 

Again,  on  receiving  the  amount  of  the  tax,  the  Commissioners  ar^ 
required  to  give  a  license  for  each  vehicle  and  animal.  If  it  had  been  the 
intention  that  the  tax  should  be  assessed  on  a  person  in  respect  of  the 
number  of  vehicles  or  animals  kept  by  him,  it  would  have  been  enacted 
that  a  license  should  be  given  to  the  person  assessed  for  so  many  vehicles 
or  so  many  auimals  of  the  class  for  which  he  had  been  assessed  and  had 
paid  the  tax. 

In  Section  66  we  find  that  "the  owner  of  every  carriage  and  animal 
aforesaid  who  shall  have  received  a  license  for  the  same  "  is  required  to 
produce  such  license.  If  the  tax  bad  been  assessed  on  [331J  the  person, 
he  would  receive  one  license  in  respect  of  so  many  carriages  or  so  many 
animals  of  a  certain  description.  Again,  carriages  let  out  for  hire  are  to 
bear  a  registration  number,  Section  68  ;  and  by  Section  72  the  inspection 
is  allowed  of  any  premises  wherein  the  Commissioners  have  reason  to 
believe  there  is  "any  vehicle  or  animal  liable  to  taxation." 

The  second  clause  of  this  section,  it  is  true,  authorizes  the  Commis- 
sioners to  examine  any  person  as  to  the  number  of  any  carriages  kepc  by 
him,  but  this  may  have  had  in  view  the  provisions  of  Section  69  enabling 
livery  stable-keepers  to  compound. 

The  only  passage  which  can  he  referred  to,  to  support  a  contrary 
construction,  is  the  proviso  to  Section  65 :  "  no  person  shall  be  liable  to 
be  taxed  under  this  section  "  for  any  carriage  or  animal  which  shall  have 
been  in  his  possession  for  any  less  period  not  exceeding  thirty  days  in  any 
half-year  ;  but  the  law  must  declare  the  owner  liable  for  the  tax  imposed 
on  the  carriage  or  animal.  If  then  a  person  loses  or  parts  with  a  carriage 
or  animal  in  respect  of  which  he  has  taken  out  a  license  and  acquires 
another  for  which  a  license  has  not  been  taken  out,  he  is  liable  to  pay  the 
tax  for  such  other.  It  might  indeed  be  contended  that,  under  the  third 
paragraph  of  Section  65,  a  person  acquiring  within  the  half-year  a  carriage 
or  animal  ior  which  a  license  had  been  taken  out,  is  required  to  take  out 
a  second  license,  but  I  do  not  think  that  this  is  the  true  construction  of 
the  paragraph.  The  section  is  obviously  dealing  with  carriages  and  animals 
for  which  no  license  has  been  taken  out,  and  the  license  which  the  Com- 
•miasioners  are  required  by  Section  66  to  give  on  payment  of  the  tax  is 
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i885       expressly  declared  to  be  "  for  the  period  in  respect  of  which  the  money  is 
FEB.  24.     received,"  that  is  to  say,  the  whole  period. 

~  In  the  77th  section  of  Madras   Act  IV  of  1884  there  is  a  distinct 

APPEL-     provision  that  no  person  by  reason  of  transfer  of  ownership  shall  be  liable 

LATE       in  respect  of  any  vehicle  or  animal  for  which  a  license  relating  to  the  half- 

i&MINAL.  year  in   which  ownership  was  transferred  has  already  been   given — and 

indeed   the  Act  adds"  in  any  municipality  :"  so  that  under  the  amended 

8  M.  327.     Act  if  the  tax   has  been   paid  on  any  carriage  or  vehicle  and  a  license 

obtained  in  any  municipality  for  a  particular  half-year,  the  payment  of  the 

tax   cannot   be  enforced    by  any   other    municipality  for   that  half-year, 

although  there  may  have  been  a  change  of  ownership. 

[332]  The  amended  Act  may  fairly  be  referred  to  as  indicating  the 
intention  of  the  Legislature  as  to  the  nature  of  the  tax. 

It  is  thus  shown  to  be  a  tax  on  any  vehicle  or  animal  described  in  the 
Act  kept  in  any  municipality  above  a  certain  period. 

It  is  only  in  cases  in  which  the  owner  loses  a  vehicle  by  destruction 
or  an  animal  by  death  that  this  construction  will  work  any  hardship. 

On  the  other  hand  the  construction  prevents  the  payment  of  tax 
twice  or  more  frequently  in  the  same  half-year  in  respect  of  the  same 
animal  or  vehicle.  Practically  it  is  probable  that  the  latter  construction 
will  not  yield  so  much  to  the  municipality  as  the  former. 

In  the  case  before  the  Court  it  was  not  pleaded  that  the  tax  had  already 
been  paid  for  the  half-year  on  the  animal  purchased  by  the  accused  ;  if  it 
had  been  paid  by  the  former  owner,  this  should  have  been  pleaded  and 
proved.  The  conviction  must  be  affirmed. 

BRANDT,  J. — No  doubt  Section  64  requires  payment  of  a  tax  at  the 
rate  prescribed  on  every  carriage,  horse,  &c.,  kept  within  the  town:  but  if  a 
carriage  is  destroyed  by  fire  or  an  animal  dies  for  which  a  license  for  the 
half-year  has  been  taken  out,  such  tax  may,  I  think,  be  taken  to  cover  a 
carriage  bought  from  a  maker  or  a  horse  brought  in  from  outside  munici- 
pal limits  to  replace  the  lost  vehicle  or  animal. 

Again  Section  65  requires  the  owner  to  send  in  a  statement  contain- 
ing a  description  of  the  vehicles  and  animals  liable  to  the  tax  for  which- 
he  requires  a  license,  but  looking  at  the  practice,  viz.,  the  sending  out  of 
a  printed  form  showing  only  so  many  vehicles  on  four  wheels,  or  two 
wheels,  and  so  many  horses  only,  and  so  many  ponies,  without  any 
requirement  of  description  by  colour,  marks,  &c.,  and  looking  also 
at  the  nob  very  precise  wording  of  the  Act  in  several  instances,, 
and  at  the  meaning  which  may  not  unfairly  be  placed  on  the  word 
description,  'an  account,'  'recital',  'writing  down,'  it  seems  to  me- 
that  the  word  does  not  necessarily  imply  more  than  such  a  descrip- 
tion as  will  truly  show  whether  a  vehicle  is  a  four-wheeled  vehicle 
on  springs,  or  a  horse  over  a  certain  height  and  so  on.  The  tax 
is,  to  a  great  extent  at  all  events,  levied  with  reference  to,  and  for  the 
use  and  wear  of,  municipal  roads,  and  it  does  not  appear  to  me  what 
difference  it  can  make  to  the  municipaliby  whether  they  are  used  by  one 
[333]  animal  or  another,  or  by  one  carriage  or  another,  provided  that  a 
tax  is  paid  on  'every  '  carriage  or  animal  using  the  roads,  according  to  its 
size  and  'description,'  or  class  as  defined  for  the  purposes  of  the  Act. 

It  may  no  doubt  be  that  it  is  so  much  the  better  for  the  municipality 
if  an  owner  loses  a  horse  during  the  half-year  and  has  to  take  out  a  fresh 
license  for  a  horse  bought  to  replace  the  other,  but  I  cannot  suppose  that 
the  Act  was  framed  with  this  object  in  view. 
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Take  the  case  of  an  exchange  by  two  persons   in  the   municipality  of 
two  carriages  for  each  of   which   a  license   has    been  taken   out.     If  the        1885 
owner  of  carriage  A  chooses  to  transfer  with  it  his  license  for  that  carriage     FEB-  24 
and  the  owner  of  carriage  B  to  transfer  with  his  carriage  his  license  for 
that;  carriage,  no  doubfc  the   conclusion   arrived   at  by   the  learned   Chief 
Justice  would  cover  the  case,  but  what  difference  could  ib  make  if  each 
owner  retained  his  original  license?     It  is  not  required  that  each    license  CRIMINAL*, 
shall  be  pasted  into,  or  affixed  to,  the  carriage    for  which   it  is  originally 
given.     And  so  in  the  case  of  horse  purchased  to  replace  one   which  has     8  M<  327> 
died. 

It  appears  to  me  only  reasonable  to  suppose  that  it  was  not  intended 
that  a  municipality  should  make  profit  out  of  a  taxpayer's  misfortune, 
and  that  it  is  not  absolutely  necessary  to  place  on  the  wording  of  the  Act 
a  construction  leading  to  the  results  which  the  judgment  of  the  learned 
Chief  Justice  establishes. 

Municipal  bodies  have  ample  means  at  their  disposal  to  ensure  that 
no  fraud  is  committed. 

[In  consequence  of  the  difference  of  opinion  between  their  Lordships, 
the  case  was  referred  to  Hutchins,  J.,  who  delivered  the  folloHving 
judgment  : — ] 

HUTCHINS,  J. — This  case  first  came  before  me  in  the  Admission 
Court.  I  then  stated  that  I  was  disposed  to  think,  prima  facie,  that  a 
license  runs  with  the  animal,  but  that  the  point  was  one  which  ought  to  go 
before  a  Bench  of  two  Judges. 

The  question  seams  to  turn  on  whether  the  license  is  for  a  particular 
vehicle  or  animal,  or  for  any  vehicle  or  animal  which  the  licensee  may 
possess  provided  the  whole  number  for  which  he  takes  out  licenses  is  not 
exceeded. 

[334]  Section  64  of  the  Act  com  templates  a  tax  "  upon  every  carri- 
age, horse,  ass,  dog,  bullock,  &c.,"  kept  within  the  town — i.e.,  prima  facie, 
a  tax  on  the  particular  vehicle  or  animal. 

Section  65  requires  the  owner  or  person  having  the  charge  of  every 
carriage,  horse,  ass,  &c.,  to  send  to  the  Commissioners  a  description  of  the 
-vehicles  and  animals  liable  to  the  tax,  and  to  pay  the  tax.  Then  follows 
a  clause  regarding  the  construction  of  which  I  was  overruled  in  Snaith  v. 
McQuhae  (1),  but  which  I  still  think  must  be  interpreted  by  the  analogy 
of  Section  75.  I  do  not  understand  the  learned  Judges  who  decided  that 
case  to  have  overruled  me  in  that  respect  or  to  have  held  that  a  transferee 
of  a  licensed  vehicle  or  animal  is  bound  to  take  out  a  fresh  license.  I 
prefer  not  laying  any  stress  on  the  word  'description  '  for  I  do  not  see 
how  it  can  be  extended  beyond  such  description  as  may  be  necessary 
with  reference  to  Schedule  C  to  show  the  class  within  which  the  vehicle 
or  animal  falls  and  the  rate  of  tax  to  which  it  is  liable. 

Under  Section  66  the  Commissioners  are  to  give,  not  a  single  license 
for  the  specified  number  o'  each  class  of  vehicles  and  animals,  but  "  a 
license  for  each  of  the  vehicles  and  animals,"  and  as  such  license  is  to  be 
for  the  whole  half-year,  it  would  probably  cover  the  vehicle  or  animal 
even  in  the  hands  of  a  transferee.  I  do  not  understand  that  Mr.  Justice 
Brandt  doubts  the  power  of  the  licensed  owner  to  transfer  the  vehicle 
or  animal  with  its  license,  if  be  so  pleases. 

So  far  no  difference  is  made  between  haokney-carriages  and  other 
vehicles  or  animals,  but  Section  68  makes  a  provision  with  regard  to 

(1)  7  M.H.O.R.  382 
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1885  vehicles  kept  for  hire  which  seems  to  show  that  the  license  for  such 
FBB-  24'  vehicle  is  for  that  vehicle  only  and  no  other  —  all  such  carriages  shall  bear 
ApOT-r  a  registration  number,  and  the  number  assigned  to  it  has  to  be  affixed  to 

the  carriage. 
LATE 

The  effect  of  Section  69  is  to  enable  livery  stable-keepers  and   other 


P0rsons  keeping  many  carriages  or  animals  for    hire  to  compound  for  the 
8  M  327.    ^ax'  unlike  other  persons   who,   as  before    provided,  have   to   take  out  a 
license  for  each. 

Upon  the  face  of  the  Act  then  what  is  contemplated  in  the  case 
of  ordinary  owners  is  a  license  for,  and  appropriated  to,  each  [335] 
vehicle  or  animal.  To  see  whether  this  is  likely  to  have  been  the 
intention  of  the  Legislature  we  may  fairly  refer  to  the  new  Act  designed 
to  replace  Act  III  of  1871.  Section  77  of  that  Act  enunciates  the  very 
same  principles  —  (2)  the  amount  payable  for  each  half-year  shall  be- 
payable  by  any  person  in  whose  possession  ....  any  vehicle  or  animal 
may  be  found,  so  soon  as  it  has  been  for  30  days  in  such  half-year  kept 
.  .  within  the  municipality  ;  (3)  no  person  by  reason  of  transfer  of  owner- 
ship shall  be  liable  in  respact  of  any  vehicle  or  animal  for  which  a  license 
.  .  ,  .  has  already  been  given.  Sections  80,  81  require  every  person  to- 
give  "such  information  respecting  the  vehicles  and  animals  kept  by  him 
as  the  Chairman  considers  necessary  for  the  assessment  of  the  tax,"  and 
these  words  certainly  go  some  way  to  support  the  inference  which  the 
learned  Chief  Justice  has  drawn  from  the  word  description,  but  on  which 
I  have  thought  it  better  not  to  lay  stress. 

It  musfc,  I  suppose,  be  conceded  that  the  Legislature  either  had  the 
particular  vehicle  or  animal  in  contemplation  throughout,  or  else  it  all  along 
had  in  view  a  vehicle  of  such  and  such  a  general  description,  a  horse  of 
so  many  hands,  and  so  forth.  The  question  may  then  be  tested  by  taking 
the  exact  converse  of  the  present  case.  Suppose  the  accused,  instead  of  being 
prosecuted  for  having  the  new  bullock  unlicensed,  bad  kept  the  old  bullock- 
30  days,  had  then  replaced  it  by  this  one,  and  had  then  been  prosecuted 
for  not  taking  out  a  license  at  all  —  it  would  have  been  a  complete  answer 
to  the  charge  that  he  had  not  kept  any  particular  bullock  in  the  town 
for  more  than  30  days.  For  the  proviso  to  Section  65  runs  thus  — 
"  No  person  shall  be  liable  .  .  for  any  carriage  or  animal  which  shall 
have  been  in  his  possession  for  30  days  only."  It  seems  to  me  that  any 
carriage  or  animal  must  there  mean  any  particular  carriage  or  animal,  and 
if  so,  surely  it  follows  that  the  tax  imposed  upon  every  carriage  or  animal 
is  imposed  on  that  particular  carriage  or  animal.  I  therefore  remain  of 
the  opinion,  which  I  formed  prima  facie  in  the  first  instance,  that  the 
Act  requires  every  particular  vehicle  or  animal,  used  or  kept  for  more 
than  30  days  in  the  half-year,  to  be  paid  for  ;  and  that  a  person  becoming 
possessed  of  an  unlicensed  horse  within  tha  half-year  is  not  at  liberty  to 
transfer  to  it  a  license  taken  out  for  another  which  has  died  or  been  sold. 
In  the  case  of  the  exchange  referred  [336]  to  by  Mr.  Justice  Brandt,  it 
will  of  course  make  no  difference  whether  the  particular  bits  of  paper  are 
exchanged  or  not,  for,  as  at  present  issued,  they  are  in  every  respect 
identical,  but  I  do  not  see  what  there  is  to  prevent  the  Commissioners  from 
inserting  in  the  license  any  description  of  the  vehicles  or  animals  that 
they  deem  necessary  for  the  security  of  their  income. 

I  am  not  therefore  prepared  to  hold  that  the  conviction  in  this  case= 
was  illegal.  The  accused  person  has  never  alleged  that  the  tax  on  the> 
bullock  had  already  been  paid  by  its  former  owner.  That  was  a  poia 
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which  he  ought  to  have  pleaded  and  proved,  if  he  relied  on   it,  and  it  is  1885 

probable  that  the  bullock  was  brought  outside  Municipal  limits.     Anyhow,  FEB.  24. 
the  tax  and  the  fine   together  amounting   to   but  12  annas,  I  do   not  see 

sufficient  ground  for  ordering  an  inquiry  in  the  absence  of  a  complaint.  APPEL- 

LATE 

8  M.  336  =  2  Weir  557.  CRIMINAL 

APPELLATE  CEIMINAL.  8  M.  327. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Brandt. 


QUEEN-EMPRESS  v.  AMIR  KHAN  AND  ANOTHER.* 
[23rd  January  &  24th  February,  1885.] 

riminal Procedure  Code,  Sectional — Further  inquiry— Re-trial — District  Magistrate, 
Powers  of. 

Where  an  accused  person  has  been  discharged  by  a  Magistrate,  further  inquiry 
cannot  be  directed  under  Section  437  of  the  Code  of  Criminal  Procedure   en   the 
ground  that  the  Magistrate  has   not   rightly  appreciated  the  credit   due  to  the . 
witnesses. 

Further  inquiry  should  only  be  directed  when  other  witnesses  might  have  been 
examined,  or  when  the  witnesses  have  not  been  properly  examined  ;  and  inasmuch 
as  Section  437  does  not  direct  that  the  evidence  already  taken  should  be  taken 
again,  the  further  inquiry  should  ordinarily  be  made  by  the  Magistrate  who  made 
the  original  inquiry. 

Where  a  District  Magistrate  being  of  opinion  that  a  Subordinate  Magistrate 
had.  without  just  cause,  refused  credit  to  the  witnesses  in  a  certain  case  aad  had 
[337]  improperly  discharged  an  accused  person,  directed  a  further  inquiry  by 
Another  Magistrate,  aud  the  accused  was  on  the  same  evidence  re-tried  and 
convicted : 

Held,  that  the  conviction  must  be  quashed. 

[Overruled,  H  M.  334  (336)  =  2  Weir  557  ;  Diss.,  9  A.  52  (F.B.)  =  6  A.W.N.  (1886) 
281;  P.,  12  C.  522;  31  M.  133  =  18  M.L  J.  57  =  3  M.L.T.  230  (234)  ;  R.,  10  B.  131 
(140);  3:2  M.  214  =  10Cr.  L.J.  299  (30l)  =  3Ind.  Gas.  488  (489)  =5  M.L.T.  356  ; 
32  M.  220  i239)  =  9  Or.  L.J.  19-2  =  19  M.L.J.  157  =  5  M.L.T.  233 ;  5  C.P.L.R.  20 
(23)  ;  1  L  B.R.  311  (312)  ;  4  L.B.R.  233.] 

THIS  was  a  petition  to  the  High  Court  under  Sections  435  and  439  of 
the  Code  of  Criminal  Procedure,  praying  that  the  proceedings  of  J.W.  Reid, 
Sessions  Judge  of  Coimbatore,  dated  llth  November  1884,  confirming  on 
appeal  the  sentence  of  the  Temporary  Deputy  Magistrate  of  Coimbatore  in 
calendar  case  No.  23  of  1884,  might  be  revised. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.). 

Counsel  were  not  instructed. 

JUDGMENT. 

TURNER,  C.J. — According  to  the  evidence  of  the  complainant,  the 
petitioners  came  to  his  shop,  and  the  petitioner,  Amir  Khan,  handed  to 
him  a  currency  note  for  Es.  10  and  asked  him  to  change  it.  The  complai- 
nant expressed  his  willingness  to  do  so  subject  to  a  deduction  of  4  annas 
for  commission,  to  which  Amir  Khan  agreed.  By  Amir  Khan's  direction, 
the  complainant  handed  9  rupees  to  the  petitioner  Yakub  Khan,  who  at 
once  went  away.  The  complainant  asked  Amir  Khan  to  sign  the  note, 
which  he  did.  The  complainant  then  tendered  him  the  balance  of  the 

'  Criminal  Revision  Case  737  of  1884. 
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1885       change,  12  annas.     Amir  Khan  then  asserted  he  had  not  received  the  9 

FEB.  24.     rupees  and  protested  he  had  no  knowledge  of  Yakub  Khan,  and,  throwing 

down  the  12  annas,  he  snatched  the  note  from  the  hand  of  the  complainant 

APPEL-     an(j  walked  away  with  it.  The  complainant,  taking  with  him  a  cartman  and 

LATE       some  other  persons  he  met  in  the  street,  went  in  search  of  the  petitioners 

CRIMINAL,  and  found  them  together  and  gave  them  in  charge  of  a  constable,  informing 

him  of  what  had  occurred.  The  petitioners  were  taken  to  the  house  of  the 

M.  336=     Inspector  of  Police,   where   Amir  Khan   produced  two  currency  notes  and 

2  Weir  557.  RS   7^  ar)j  tne  complainant  identified    one  of  the  notes   as  it  bore  on  its 

back  the  signature  written  in  his  presence. 

Kasturi,  the  complainant's  gumasta,  who  came  into  the  shop  as  Yakub 
Khan  was  leaving  it,  identified  him  and  corroborated  the  complainant's 
evidence  as  to  what  occurred  subsequently  up  to  the  time  when  Amir  Khan 
left  the  shop. 

Papanna,  the  cartman,  deposed  that  the  first  witness  came  to  him  and 
told  him  that  a  Mussulman  bad  come  to  him  and  asked  [338]  to  change 
a  note  and  had  taken  away  forcibly  the  note  and  the  change,  and  that 
he  accompanied  him  to  search  for  the  man.  He  corroborated  the 
complainant's  evidence  as  to  the  discovery  of  the  petitioners  and  their 
arrest. 

The  petitioners  were  charged  with  cheating  or  theft. 

The  petitioner,  Amir  Khan,  stated  that  he  went  to  the  shop  of  the 
complainant  to  change  a  note,  and  that,  when  the  complainant  handed 
him  Es.  9-12-0  only,  he  demurred  to  the  amount  deducted  on  the  ground 
that  it  was  excessive  ;  that  after  a  wrangle  he  returned  the  money  and 
went  away  :  and  that  afterwards  the  complainant  came  with  a  constable 
and  arrested  him  and  Yakub  Khan  ;  and  he  attributed  the  arrest  to 
malice  on  the  part  of  the  police.  Yakub  Khan  admitted  he  had  gone 
to  the  complainant's  shop  to  get  some  cottton  seed,  as  he  said,  but  failed 
to  get  any.  He  denied  that  he  had  seen  Amir  Khan  there,  and  asserted 
that  he  had  returned  to  a  chatram  and  laid  down  there,  to  which  place  a 
number  of  people  brought  Amir  Khan,  and  he  accompanied  them  to  "  see 
the  fun,"  when  he  was  arrested. 

The  second-class  Magistrate  who  tried  the  petitioners  took  the 
evidence  of  the  complainant,  his  gumasta,  and  the  cartman,  and  discharge 
the  accused. 

On  perusing  the  records  the  District  Magistrate  recorded  the  follow- 
ing order  : — "  In  this  case  two  persons,  Amir  Khan  and  Yakub  Khan, 
were  accused  of  stealing  a  currency  note  of  Us.  10  from  the  complainant 
Sellan  Chetti.  The  Sub-Magistrate  dismissed  the  case  because  he 
considered  the  complainant's  statement  was  unsupported,  and  because 
he  seems  to  have  believed  a  story  told  by  the  first  accused,  but  not 
supported  by  evidence.  I  see  no  reason  to  think  that  the  statement 
of  the  complainant  is  not  entitled  to  credit,  and  I  therefore  direct  that 
further  inquiry  be  made  in  the  case,  for  which  purpose  it  is  transferred  to 
the  Temporary  Deputy  Magistrate." 

The  officer  indicated  held  a  fresh  trial.  He  examined  the  com- 
plainant, his  gumasta,  and  the  Inspector  of  Police,  and  also  several  wit- 
nesses produced  by  the  petitioner  Amir  Khan  to  support  his  statements. 
In  the  result  he  convicted  the  petitioner  Amir  Khan  of  cheating  and 
theft,  and  the  petitioner  Yakub  Khan  of  cheating  and  abetment  of  theft. 

On  appeal,  the  Sessions  Judge  overruled  an  objection  taken  to  [339] 
the  order  of  the  District  Magistrate  on  the  ground  that  it  was  passed 
without  notice  to  the  petitioners.  He  also  overruled  the  further  objection 
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that  the    Magistrate   had  in  fact  ordered  a    new  trial  and  not "  further       1885 
inquiry,"  and  on  the  merits  he  supported  the  conviction.  FEB.  24. 

On  revision,  it  is  urged  that  the  order  of  the  Magistrate  in  directing 
further  inquiry  where  no   further  evidence  was   forthcoming  against  the     APPKL- 
accused,  was  ultra  vires  ;  and  that  "further  inquiry"   necessarily  means       LATE 
an  inquiry  upon  fresh  evidence  corroborative  of,   or  in  addition  to,    the  CRIMINAL, 
evidence    already  adduced   before  the  Court ;   and  that  a  mere  rehearing 
upon   the    same   evidence  is  illegal.     The  Sessions  Judae  had  overruled  8M.  336  = 
this  objection   when  taken   in  apueal  on  the   ground  that  further  inquiry  2  Weir  537. 
means  inquiry  into  the  matter   alleged  by  the  examination  of   witnesses, 
de  novo. 

The  Judge  apparently  regards  the  term  "  further  inquiry"  as  identical 
in  meaning  with  the  terms  "  fresh  inquiry  "  or  "  re-trial."  This  is  not  its 
obvious  meaning,  and  involves  the  conclusion  that  the  Legislature 
intended  to  overrule  the  series  of  decisions  quoted  by  Prinsep  under 
Section  253  of  the  Code  of  Criminal  Procedure,  in  which  it  has  been  held 
that,  except  in  Sessions  cases,  after  an  order  of  discharge,  no  Magistrate 
could  re-open  the  proceedings  and  commence  a  new  trial  unless  evidence 
be  forthcoming  which  was  not  before  the  Magistrate  in  the  first  proceed- 
ings. 

It  has  been  already  observed  by  this  Court  that  the  true  construction 
of  the  435th — 439th  sections  of  the  Code  of  Criminal  Procedure  is  to  be 
ascertained  hy  reading  them  together,  and  by  so  doing  the  question  now 
under  consideration,  viz.,  the  meaning  of  the  term  "  further  inquiry," 
appears  to  us  to  become  apparent. 

Section  436  enacos  thit  the  Court  of  Session  or  District  Magistrate, 
if  it  appears  to  them  that  a  case  is  triable  exclus'vely  by  a  Court  of  Session, 
and  that  an  accused  person  has  been  improperly  discharged,  may,  instead 
of  directing  a  fresh  inquiry,  order  him  to  be  committed  for  trial ;  or  if  such 
Court  or  Magistrate  thinks  that  the  evidence  shows  some  other  offence 
has  been  committed — which  must  mean  some  offence  other  than  the  offence 
inquired  into—  such  Court  or  Magistrate  may  direct  the  inferior  Court  to 
inquire  into  such  offence. 

Section  439  confers  on  the  High  Court,  as  a  Court  of  Eevision,  the 
powers  of  a  Court  of  Appeal,  including,  among  others,  a  power  [340]  to 
reverse  a  finding  and  sentence,  and  to  acquit  or  discharge  an  accused 
person,  or  to  order  him  to  be  "  re-tried,"  or  to  order  that  additional 
evidence  be  taken. 

The  term  "  further  inquiry  "  means,  in  its  primary  signification,  an 
inquiry  in  addition  to  that  which  has  already  heen  held — not  the  re-taking 
of  the  same  evidence,  which  would  be  a  fresh  inquiry  or  re-trial,  but  the 
taking  of  additional  evidence  ;  and,  while  there  is  nothing  in  the  context  of 
Section  437  which  suggests  an  intention  to  use  the  term  in  any  other 
meaning,  the  sections  which  precede  and  follow  Section  437  show  that 
the  term  was  intended  to  bear  its  ordinary  meaning.  A  District  Magis- 
trate, then,  has  no  power  under  Section  437  to  direct  the  re-opening  of 
proceedings  merely  because,  in  his  judgment,  a  Subordinate  Magistrate 
has  not  rightly  appreciated  the  credit  due  to  the  witnesses. 

He  should  direct  a  "  further  inquiry  "  only  where  he  is  satisfied  that 
such  an  inquiry  is  possible,  that  is  to  say,  that  further  evidence  is  forth- 
coming either  because  the  witnesses  already  examined  have  not  been  fully 
•examined,  or  because  there  ara  other  witnesses  who  might  have  been 
•examined. 
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1885  The  High  Court  itself,  which  has  a  power  that  the  Magistrate  does 

FEB.  24.     not  possess,  namely,  to  order  a  "  re-trial,  "  is   not  warranted  in  so  doing 

merely  because  the  Magistrate  who  has  discharged  an  accused  person  in 

APPEL-     a   case  he  was   competent  to  try  and  finally  determine,    arrived  at  a 

LATE       conclusion   different   from  that  at  which  the  High   Court  would  have 

CRIMINAL  arrivec^  as  to  the  credit  due  to  the  witnesses. 

If  in  cases  not  falling  under  Section   436,  a  District  Magistrate   sees 

3    reason  to  think  that  the  Subordinate  Magistrate  has  improperly  discharged 

2  Weir  557.  an  accused    person   by    reason  of  his  having  misapprehended  the  law  or 

committed  a  material  error  in  procedure,  the  District  Magistrate  should, 

under  Section  438,  report  the  case  for  the  opinion  and  orders  of  the  High 

Court. 

The  conclusion  at  which  we  arrive  as  to  the  meaning  of  "  further 
inquiry  "  is  in  accordance  with  the  decisions  of  the  Calcutta  High  Court 
in  in  re  Chundi  Churn  Bhuttacharjea  (1),  Jeebunkristo  Boy  v.  Shib 
Chunder  Das  (2),  and  of  the  Allahabad  High  Court  in  Queen  Empress  v. 
Basna  (3) ;  and  it  is  not  in- [341]  consistent  with  the  decision  of  this  Court 
in  Queen  Empress  v.  Papist,  (4),  which  has  been  misapprehended  by  the 
Judge.  That  case  merely  determined  that  the  effect  of  an  order  for  "  fur- 
ther inquiry  "  was  to  re-open  the  trial  and  to  permit  the  Magistrate 
to  convict  for  an  offence  included  in  the  offence  originally  inquired  into 
if  he  considered  it  established  by  the  evidence. 

The  District  Magistrate  in  the  case  before  the  Court  did  not  satisfy 
himself  that  any  further  evidence  would  be  forthcoming.  His  reason  for 
directing  further  inquiry  was  that  the  Subordinate  Magistrate  had  impro- 
perly refused  credit  to  the  witnesses  for  the  prosecution.  The  case  was 
not  one  in  which  any  further  direct  evidence  was  procurable.  The  com- 
plainant alone  could  speak  to  the  payment  of  the  nine  rupees  to  Yakub 
Khan.  The  gumasta  could  alone  confirm  the  statement  of  the  complainant 
as  to  the  presence  of  Yakub  Khan  at  the  time  when  Amir  Khan  was  at 
the  shop,  and  what  occurred  at  the  shop  after  he  left  it.  The  cartman 
corroborated  the  evidence  of  the  complainant  by  proving  immediate  com- 
plaint and  the  arrest  of  the  petitioners  at  the  same  place.  The  production 
by  Amir  Khan  of  the  note  endorsed,  at  the  house  of  the  Inspector,  was 
not  denied  and  was  consistent  with  the  case  of  both  parties. 

The  constable  who  made  the  arrest  was  not  examined  at  either  trial, 
but  he  could  have  given  no  other  evidence  than  had  been  given  by  the 
cartman. 

But,  as  we  have  observed,  the  District  Magistrate  did  not  consider 
whether  any  additional  evidence  was  procurable  nor  indicate  on  what 
points  "further  inquiry  "  should  be  made.  Moreover  he  transferred  the 
case  to  another  Magistrate,  and,  while  we  are  not  prepared  to  say  that  in 
no  case  it  is  competent  to  him  to  do  so  when  he  acts  under  Section  437, 
we  consider  that  it  was  intended  that  the  "  further  inquiry "  should 
ordinarily  be  held  by  the  Magistrate  who  made  the  original  inquiry  inas- 
much as  the  section  does  not  contemplate  that  the  evidence  already 
taken  should  be  re-taken. 

It  remains  to  be  considered  whether,  although  the  Magistrate  in. 
directing  a  "  further  inquiry  "  may  have  acted  under  a  misconception  as  to- 
the  nature  of  the  inquiry  which  should  be  held,  and  [342]  may  not  have 
satisfied  himself  that  "  further  inquiry  "  was  possible,  his  order  should 
be  quashed. 

(1)  10  C.  207.  (2)  10  C.  1027.  (3)  6  A.  367-  (4)  7  M.  454. 
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If,  although  the  order  was  issued  on  insufficient  grounds,  it  had  been       1885 
duly  carried  out  and  further  evidence  had  been  forthcoming,  we  conceive     FEB.  24, 
that  it  would  have  been  our  duty  to  uphold  the  proceedings,  including  the 
order  ;  but  inasmuch  as  no    further  evidence    was  procured  and  the  peti-     APPEL- 
tioners  have  been  convicted  on  substantially  the  same  evidence  as  that       LATE 
which  the  Subordinate  Magistrate  who  held  the  first  trial  refused  to  act  CRIMINAL, 
upon,  we  consider  the  petitioners  should  have  been  again  discharged,  and 
setting  aside  fche  convictions,  we  direct  that  the  fines,  if  levied,  be  refund-   '  ™-  336  = 

2  Weir  557. 


8  M  342. 
APPELLATE  CKIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  PODIATHAL.* 
[23rd  January  and  26th  February,  1885.] 

Salt  Laws  Amendment  Act,  1882,  Section  26,  cl.  3  ;  Section  27   (e)—  Salt  imported  from 
foreign  state,  contraband 

Section  26  of  the  Salt  Laws  Amendment  Act  (Madras  Act  I  of  188-2)  makes  it 
penal  to  import  silt  by  any  route  not  legally  sanctioned  for  that  purpose,  and 
also  to  possess  sale  known  to  have  been  imported  in  contravention  of  the  Salt 
Laws,  and  Section  27  of  the  said  Act  authorises,  inter  alia,  the  Governor  in 
Council  to  m*ke  rules  for  regulating  the  import  of  salt  by  land. 

No  such  rules  having  been  passed  in  1884,  P  was  convicted  of  being  in  posses- 
sion of  salt  known  to  have  been  manufactured  in,  and  imported  from,  the  native 
state  of  Pudukottai  : 

Held,  that  the  conviction  was  right 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  under 
Section  438  of  the  Code  of  Criminal  Procedure  by  J.  B.  Pennington, 
District  Magistrate  of  Tanjore,  on  the  8th  December  1884. 

The  letter  of  reference  was  as  follows  : — 

The  accused  in  this  case  has.  on  her  own  confession,  been  convicted 
by  the  Sub- Magistrate  under  Section  26  of  Madras  Act  I  of  1882  [343] 
of  being  in  possession  of  Pudukottai  salt  in  British  territory,  and  the  fine 
has  been  levied  from  her. 

"  As  I  doubt  if  the  possession  of  Pudukottai  salt  in  British  territory 
is  an  offence  under  the  section,  I  refer  the  case  for  the  orders  of  the  High 
Court.  I  exhibit  below  in  the  form  of  a  tabular  statement  the  arguments 
that  may  be  urged  on  both  sides. 

"  Tne  arguments  that  may  be  "The  arguments  that  may  be 

urged  on  the  one  side  are —  urged  on  the  other  side  are — 

"  Under  Section  27,  clause  (e),  "  Government  have  the  power  of 

Government  have  power  of  making  making  rules  for  regulating  the 

rules  for  regulating  the  import  and  import  of  salt,  not  of  prohibiting  it 

export  of  salt  by  sea  and  land.  Under  under  the  clause  in  question.  Whe- 

Sectiou  12  of  Act  VI  of  1844,  they  ther  they  have  the  power  or  not, 

have  the  power  to  prescribe  by  what  they  have  not  yet  prohibited  the 

routes  goods  shall  be  allowed  to  pass  import  of  Pudukottai  salt  under  that 

into  British  territory.  They  have  clause.  Nay,  the  prohibition  im- 

not  prescribed  any  such  routes  for  posed  by  Section  9  of  Eegulation  I 

the  importation  of  goods  from  of  1805,  upon  the  import  of  foreign 
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1885  Pudukottai  territory.  Nor  have  they 
FEB.  26.  made  rules  for  the  import  of  salt  by 
land  from  that  territory.  There  is, 
APPEL-  therefore,  no  legally  sanctioned  routa 
LATE  for  the  importation  of  salt  therefrom. 
.CRIMINAL.  Moreover,  the  import  of  salt  by  land 
is  expressly  forbidden  by  Section  3 
8  M.  342.  Of  Madras  Regulation  I  of  1805,  so 
that  any  person  who  imports  salt 
from  Pudukottai  would  be  punish- 
able under  Section  26  of  (Madras) 
Act  1  of  1882.  Salt  so  imported  is 
dealt  with  in  contravention  of  the 
Act  and  rules.  It  is,  therefore, 
'  contraband  '  and  the  possessor  is 
punishable  if  he  knows  or  has 
reason  to  believe  it  to  '  contraband.' 
If  it  is  earth  [344]  salt  he  has 
reason  to  believe  it  to  be  contra- 
band, as  it  is  a  well-known  fact  that 
earth-salt  is  not  manufactured  in 
British  territory  on  behalf  of  Gov- 
ernment, or  under  license,  and  that 
no  route  has  been  legally  sanctioned 
for  the  importation  of  Pudukoctai 
salt.  A  uersoo  that  possesses  Pudu- 
kottai salt  would,  therefore,  be 
punishable  under  Section  26  of 
Madras  Act  I  of  1882." 


salt,  i.e.,  salt  manufactured  out  of 
the  limits  of  the  territory  of  Fort  St. 
George  (including  Pudukottai  salt), 
has  been  removed  by  Madras  Act  I 
of  1882  (vide  schedule  to  the  Ace  by 
which  the  said  Section  9  is  repeal- 
ed). The  prohibition  has  been  re- 
moved and  no  fresh  prohibition  has 
been  imposed.  Presumably,  then, 
Government  have  sanctioned  the 
indiscriminata  import  of  Pudukottai 
salt.  Section  12  of  Act  VI  of  1844 
applies  only  to  frontiers  guarded  by 
chaukies,  which  the  Pudukottai 
frontier  is  not.  No  routes  have  been 
sanctioned  for  the  importation  from 
Pudukottai  territory  of  articles, 
other  than  salt,  but,  of  course,  [344] 
the  importation  of  those  articles  is 
not  illegal.  Section  26,  clause  3,  pre- 
supposes the  existence  of  sanctioned 
routes  and  imposes  a  penalty  only 
if  the  salt  is  imported  by  any  other 
route.  It  cannot  be  held  to  apply 
to  a  case  in  which  no  route  at 
all  has  been  sanctioned.  Therefore 
salt  imported  from  Pudukotrai  terri- 
tory, no  matter  by  what  route, 
cannot  be  held  to  be  '  contraband.' 


Section  26,    clause  3,  only  imposes 

a  penalty  on  one  who  imports  salt  by  a  route  not  legally  sanctioned ; 
but  it  is  very  doubtful  whether  it  can  he  held  to  amount  to  an  absolute 
prohibition  of  import  in  all  cases,  where  no  routes  hava  been  prescribed 
at  all.  There  is  no  sestion  in  this  Act  nor  is  there  any  in  any  other 
Act  in  force  at  present,  to  the  effect  that  no  person  sh  ill  import  salt 
(foreign)  by  any  route  not  legally  sanctioned.  Section  9  of  Eegulation  I 
of  1805  contained  such  an  express  prohibition  and  Section  3  contains 
&  similar  prohibition  of  the  import  of  salt  in  the  Presidency  of  Fort 
St.  George.  Section  3  of  Eegulation  I  of  1805  applies  to  cases  of  import 
and  export,  from  one  port  into  another,  in  the  territories  subject  to  the 
Presidency  of  Fort  St.  George,  and  not  into  such  territories.  The  intention 
appears  to  have  been  to  extend  the  Eawana  system  which  wa,s  established 
by  the  Eegulation  to  all  salt  moved  within  the  Presidency  (excluding  the 
Pudukottai  territory,  &c.),  whether  by  sea  or  land.  This  view  is  supported 
by  the  fact  that  a  separate  section  (Section  9)  existed  for  prohibiting 
the  import  and  export  of  foreign  salt,  which  means  salt  manufactured 
out  of  the  limits  of  the  territories  subject  to  the  Presidency  of  Fort  St. 
George.  This  Section  9  has  now  been  repealed.  In  the  view  thus  taken, 
the  note  made  in  the  margin  of  Section  3  of  Eegulation  I  of  1805  in  the 
•editions  of  certain  compilers  of  Acts,  that  it  (the  section)  is  repealed,  as  re- 
gards the  importation  by  sea  of  foreign  salt  by  Section  2  of  Ee- 
gulation II  of  1818  is  evidently  misplaced,  while  the  same  note 
made  in  the  margin  of  Section  9  appears  to  be  correct.  Eegula- 
tion II  of  1818  merely  says  :  '  The  provisions  of  Eegulation  I  of  1805, 
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[345]  so  far  as  they  may  affect  the  importation  by  sea  of  foreign  salt,        1888 
are  rescinded.'     It  does  not  say  expressly  fcbat   Section  3  or  Section  9  is     FEB.  26. 
repealed.     But  as  Seccion  9  refers  to  foreign  salt  and  not  Section   3,  the 
note  ought  to  have  been  made  by  the  compilers  only  under  Section  9  and     APPEL- 
not  under  Section  3.     Possession  of   Pudukottai  salt  in  British  territory       LATE 
is  not,  therefore,  contraband."  CRIMINAL. 

"  For  my  own  part,  I  am  inclined  to  think  that  Section  26,  Clause  3,         

cannot  be  easily  got  over  by  those  who  urge  that  the  possession  of  Pudu- 
kottai salt  in  British  territory  is  not  an  offence.  It  says  :  '  Any  person 
who  imports  salt  by  a  route  not  legally  sanctioned  for  that  purpose  shall 
on  conviction  be  punishable.' 

"  The  salt  imported  is  liable  to  confiscation  together  with  the  vessels, 
vehicles,  materials,  implements,  and  animals  employed  in  its  conveyance 
or  in  otherwise  dealing  with  it.  But  it  is  still  not  quite  clear  whether 
the  salt  so  imported  is  '  contraband,"  i.e.,  whether  it  is  dealt  with  in 
contravention  of  any  provision  of  law,  there  being  no  provision  expressly 
prohibiting  the  import  ot  salt  from  Pudukottai  territory,  i.e.,  if  a  section, 
similar  to  Section  9  of  Eegulation  I  of  1805,  should  come  into  existence. 

"  I  beg  the  High  Court  to  refer  to  their  proceedings,  No.  1955,  dated 
29ch  May  1883,  in  disposing  of  this  reference. 

"  It  may  not  be  out  of  place  for  me  to  state  here  that  in  Government 
Order,  dated  22nd  October  1884,  No.  1173,  Kevenue,  the  Collector  of 
Madura  was  requested  to  refer  a  case  of  conviction  for  possession  of 
Pudukottai  salt  to  the  High  Court  in  order  to  obtain  a  ruling  on  the 
question  whether  the  possession  of  Pudukottai  salt  in  British  territory  is 
an  offence  or  not,  and  copy  of  the  Govern-nent  Order  was  sent  to  the 
Collector  of  Tan j ore." 

The  Government  PleaHer  (Mr.  H.  H.  Shephard)  appeared  on  behalf 
of  the  Crown. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.)  was 
delivered  by 

TURNER,  C.J. — The  accused,  a  woman,  on  her  admission  that  she  was 
caught  by  a  petty  officer  in  the  Salt  Department  while  carrying  (in  the 
Tanj ore  district)  15  seers  and  60  tolas  of '' Pudukottai."  earth-salt,  was 
convicted  under  Section  26  of  the  Madras  Salt  Act  I  of  1882. 

The  conviction  was  summary,  and  it  does  not  appear  whether  it  was 
under  clause  3  of  Section  26,  for  "  importing  "  salt  by  a  route  not  legally 
sanctioned  for  that  purpose,  or  under  clause  5,  for  being  in  [,346]  posses- 
sion of  salt  knowing,  or  having  reason  to  believe,  it  to  be  "  contraband." 

The  conviction,  if  under  clause  3,  could  not  be  upheld  :  it  was  on  the 
admissions  of  the  accused  thnt  she  was  convicted,  and  she  said  that  some 
one  had  given  the  salt  to  her  to  cirry  for  him  ;  she  did  not  admit  that  she 
imported  it,  and  it  cannot  be  assumed  that  she  did  :  it  must  be  taken  that 
it  came  into  her  possession  after  it  had  crossed  the  frontier. 

Practically,  the  only  question  then  is  whether  the  salt  was  "  contra- 
band "  under  the  Salt  Act,  for,  in  the  absence  of  any  explanation  on  the 
part  of  the  accused  as  to  why  she  took  it,  a<*  she  said,  from  another  person, 
not  at  a  price  nor  as  a  gift,  seeing  that  she  did  not  pretend  to  he  able  to 
identify  such  parson,  and  that  it  appears  to  have  been  alleged  in  the  charge 
that  the  salt  was  "  Pudukottai  "  salt,  it  must  be  taken  that  she  knew,  or 
had  reason  to  believe,  the  salt  to  be  "  contraband  "  if  it  was  such. 
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1885  The  law  relating  fco  salt  in  this  Presidency  has  been  so  often   altered 

FEB.  26.     by  repeal  that  it  is  somewhat  difficult;  to  ascertain  what   portions   of  the 

earlier  Regulation  and  Acts  on  the  subject  are  still  extant,   or  to  put  OQ 

APPEL-     what  remains  of  the  Regulation  of  1805  and  of  the  Acts  prior  to  1882,  a 
LATE       satisfactory  construction  when  read  with  the  last  Act. 

CRIMINAL.          This  reference  is  made  by  the  District  Magistrate  of  Tanjore,  at  the 

~~        suggestion  of  Government,  with  a  view  to  obtain  an  authoritative  decision 

as  to  whether,  as  the  law  now  stands,  salt  imported  from  the  Pudukottai 

State  into  this  Presidency,  without  the  express  permission  of  Government 

is  "contraband  "  or  not. 

Mr.  Pennington  points  out  that  the  Regulation  of  1805  commences 
with  a  urohibition  against  the  manufacture  or  sale,  and  transit,  and 
importation  of  "salt"  "  in  the  territories  subject  to  this  Presidency,  and 
also  contains  a  special  provision  (Section  9)  prohibiting  the  importation  of 
"  foreign  salt  "-  •"  under  which  denomination  is  to  be  deemed  to  be  includ- 
ed salt  of  every  description  made  or  produced  without  the  limits  of  the 
territories  subject  to  the  Presidency  of  Fort  St.  George  "-  -"  into  any  part 
of  the  said  territories  "  except  on  account  of  Government  or  with  their 
special  sanction,  or  in  virtue  of  a  Regulation  duly  enacted  and  promulgated 
for  that  purpose ;  and  the  District  Magistrate  has,  we  think  rightly,  appre- 
hended that,  while  the  later  section  applied  to  all  salt  made  outside  the  terri- 
tories subjected  to  the  Government  of  this  [347]  Presidency,  and  imported 
into  those  territories,  the  third  section  applies  to  salt  exported  and  imported 
within,  that  is,  from  one  part  of  those  territories  to  another.  Section  9 
was  repaalel  by  Regulation  [I  of  1818  as  regards  import  of  foreign  salt  hy 
sea  only,  and  this  fact  lends  support  to  the  construction  adopted  by  the 
District  Magistrate,  inasmuch  as  the  provisions  of  the  Regulation  of  1805 
were  left  standing  as  regards  foreign  salt  imported  by  land.  Again, 
Act  VI  of  1844  dealt,  inter  alia,  with  foreign  salt  imported  by  land  from  the 
territories  of  native  chiefs  not  subject  to  the  jurisdiction  of  the  Courts  and 
Civil  authorities  of  this  Presidency.  Section  12  of  this  Act  authorized 
the  Governor  in  Council  to  prascribaby  what  routes  salt,  inter  alia,  should 
be  allowed  to  pass  out  of  any  such  foreign  territories  as  was  described  in 
Section  7  of  the  Act.  The  effect  of  the  repeal  of  Sections  6  and  7  of  the  Act 
may  be  either  to  leave  foreign  territory  undefined  or  to  leave  the 
definitions  untouched  for  the  ourposes  of  Section  12,  but  this  is  immaterial, 
for  full  power  is  given  by  Act  I  of  1882. 

Section  9  of  Regulation  I  of  1805  was  eventually  repealed  by  Madras 
Act  I  of  1882. 

We  mav  then,  so  far  as  the  present  ca?e  is  concerned,  confine  our 
attention  to  the  latter  Act. 

It  is  noticeable  that  this  Act  does  not  in  express  terms  prohibit 
the  importation  of  salt  by  land  from  native  States  by  any  other  than  a 
prescribed  route,  but  it  declares  it  to  be  an  offence  (Section  26,  clause  3) 

"toimoprt    salt  by    any  route not   legally  sanctioned    for  that 

purpose,"  and  so  implies  a  prohibition  against  such  importation  generally. 

The  Act,  moreover,  as  we  have  before  observed,  empowers  the 
Government,  inter  alia,  to  frame  rules  "  for  regulating  the  export  and 
import  of  salt  hy  sea  and  land,"  Section  27  (e),  and  so  impliedly  gives  to 
the  Government  power  to.  prescribe  rules  for  the  import  of  salt  by  land 
from  foreign  territories. 

It  was  assumed  that  such  rules  would  have  been  framed  prescribing, 
inter  alia,  routes  for  the  importation  of  salt  from  any  place  outside  the 
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Presidency  from  which  it  is  or  might  be  imported.     But,  in  the  absence       1885 
of    such   rules,  the   implied   prohibition   contained   in   Section  27  (e)  of     FEB.  26. 
Madras  Act  I  of  1882  nevertheless  takes  effect. 

The  conviction  in  the  case  referred  to  us  is  then,  in  our  opinion,  good     APPEL- 
jn  law.  LATE 

CRIMINAL. 

8  M>  348>  8  M.  342. 

[348]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr. 
Justice  Brandt. 


AEUNACHALA  (Plaintiff),  Appellant  v.  PANCHANADAM  AND  OTHERS 
(Defendants),  Respondents*      [13th  February,  1885.] 

Civil  Procedure  Code,  Section  13 — Hindu  Law— 'Res  judicata— Representation  of  estate 
by  Hindu  widow— Decree  in  favor  of  widow — Suit  by  reversioner — Admission  by 
widow  subseqiient  to  decree  not  binding  on  reversioner. 

In  1877,  S  claiming  to  be  the  adopted  son  of  M,  sued  A,  the  widow  of  M,  to 
recover  bis  estate.  A  denied  the  adoption.  S  failing  to  adduce  anv  evidence, 
the  suit  was  dismissed  under  Section  158  of  the  Code  of  Civil  Procedure,  1877. 
In  1882  by  an  agreement  made  between  A  and  S,  A  acknowledged  the  title  of  S 
as  adopted  son  of  M.A  having  died,  a  suit  was  brought  against  S  by  a  rever- 
sioner of  M.  to  recover  the  estate  of  M  : 

Held,  that  S  w  is  estopped  by  the  decree  in  t,he  former  suit  from  setting  up  his 
claim  as  adopted  son  against  the  plaintiff,  and  that  the  subsequent  agreement 
between  A  and  8  did  not  affect  plaintiff's  right. 

IK.,  9C.P.L.R.  59  (61).] 

THIS  was  an  appeal  from  the  decree  of  W.  F.  Grahame,  District 
Judge  of  South  Tanjore,  dated  J.Sth  July  1884,  confirming  the  decree 
of  K.  Krishna  Ayyangar,  District  Munsif  of  Tiruvadi,  in  suit  195  of  1883. 

The  plaintiff,  Arunacbala  Pillai,  sued  to  recover  from  the  defendants, 
Panchanadam  Pillai  and  four  others,  the  estate  of  Muttu  Pillai  with 
mesne  profits.  Muttu  Pillai  died  in  1874  without  issue,  and  was  suc- 
ceeded by  his  widow,  Alamelu,  who  died  in  1882.  Plaintiff  alleged  that, 
on  the  death  of  Alamelu,  Kottai  Ammai,  the  adoptive  mother  of  Muttu 
Pillai,  was  entitled  to  succeed  to  the  estate  for  life,  and  that  she,  by  a 
registered  deed,  dated  13th  December  1882  (exhibit  A),  conveyed  to 
plaintiff,  who  was  the  divided  paternal  uncle's  son  and  next  heir  of 
Muttu  Pillai,  her  life  interest.  The  defendants  were  alleged  to  be  in 
possession  of  the  estate.  The  defendants  pleaded  that  Shunmugam 
Pillai,  defendant  No.  3,  was  adopted  by  Muttu  Pillai,  and  was  in  sole 
[349]  possession  of  the  estate.  In  suit  No .  389  of  1877,  Shunmugam 
Pillai  sued  Alamelu  to  recover  the  estate  of  Muttu  Pillai,  claiming  as  adopted 
son.  Alamelu  denied  the  adoption.  That  suit  was  dismissed  under 
Section  158  of  the  Code  of  Civil  Procedure,  1877,  because  the  plaintifl's 
pleader  was  not  ready  to  proceed  and  adduced  no  evidence. 

On  the  28th  of  July  1881,  by  a  written  agreement  made  between 
Alamelu  and  Shunmugam,  Alamelu  admitted  that  her  previous  denial 
of  the  adoption  was  not  true  and  that  Shunmugam  was  the  adopted  son 
of  Muttu  Pillai. 

The  second  issue  was  whether  the  alleged  adoption  of   Shunmugam 

true   and   valiH    as  against   plaintiff.     The  Munsif  found   that  the 

*  Second  Appeal  927  of  1884. 
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1885       adoption  was  clearly  proved  and  held  that  the  decree  in  suit  389  of  1877 
FEB.  13.     was  no  bar  to  Shunmugam's  plea,   because  plaintiff  did  not  claim  through 

Alamelu,  but  as  a  reversioner  of  Muttu  Pillai.     The  suit  was  dismissed. 
APPEL-  On  appeal  the  District  Judge  confirmed  the  Munsif  s    finding  as  to 

LATE       the  fact  of  adoption,  and  remarked   that  there  was   no  proof  of  any  consi- 
ClVIL.      deration  for  exhibit  A. 

Gopalacharyar,  for  appellant. 
8  H.  348.  |^r   Wedderburn,  for  respondents. 

For  the  appellant  it  was  contended  that  the  decree  in  the  former  suit 
estopped  the  respondent  from  setting  up  his  adoption. 

For  the  respondent  it  was  argued  (1)  that  the  appellant  did  not  claim 
"  under  "  Alamelu  within  the  meaning  of  Section  13  of  the  Code  of  Civil 
Procedure,  but  "under"  Muttu  Pillai.  (2)  That  the  question  of  adoption 
had  not  been  heard  and  finally  decided  in  the  former  suit.  (3)  That  if 
appellant;  claimed  "  under  "  Alamelu  and  was  entitled  to  rely  on  the  decree 
in  her  favor,  he  was  equally  bound  by  her  subsequent  admission  in  favor 
of  respondent's  title,  and  that,  if  necessary,  the  case  should  be  remanded 
to  try  that  and  other  questions  raised  in  the  suit. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C  J.,  and  BRANDT,  J.)  was 
delivered  by 

TURNER,  C.  J. — Shunmugam  Pillai  sued  to  establish  his  right  as 
adopted  son  of  Muttu  Pillai,  and  to  recover  the  estate  from  the  widow, 
Alamelu.  He  failed  to  adduce  evidence  to  prove  his  title,  and  the  suit  was 
dismissed. 

The  widow  represented  the  estate,  and  if  she  defended  the  suit  [350] 
bona  fide,  the  decision  whether  allowing  or  disallowing  the  right  claimed 
would  have  bound  all  persons  claiming  in  succession  to  the  widow — 
Krishna  Behari  Boy  v.  Brojeswari  Chowdranee  (1). 

The  circumstance  that  the  widow  afterwards  recognized  the  claim 
cannot  affect  persons  having  rights  in  succession  to  her.  The  appellant  is 
the  next  reversioner  in  succession  to  the  mother  of  Muttu  Pillai,  and  it  is 
immaterial  whether  or  not  consideration  was  given  for  exhibit  A.  He  is 
entitled  to  succeed.  The  decrees  of  the  Court  of  First  Instance  and  appeal 
are  reversed  and  the  claim  decreed  with  costs  in  all  Courts.  The  amount 
of  mesne  profits  will  be  ascertained  in  execution  of  decree. 


8  M.  330. 

APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  GOUNDADU.*     [23rd  February,  1885.] 

Act  I  of  1866  (Madras*,  Section  2'2— General  Clauses  Act,  1868,  Section  5. 

Sections  of  the  General  Clauses  Act.  1868,  does  not  authorize  a  Cantonment 
Magistrate  to  award  rigorous  imprisonment  in  default  of  payment  of  a  fine 
imposed  under  Act  I  of  1866  (Madras). 

ON  the  3rd  of  February  1885,  Lieutenant- Colonel  G.  H.  Oakes,  Canton- 
ment Magistrate  at  St.  Thomas'  Mount,  sentenced  Goundadu  to  rigorous 

•  Criminal'-Revision  Case  92  of  1885. 
(1)  2  I. A.  283. 
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imprisonment  for  eight  days  for  failing  to  pay  a  fine  of  Rs.  6,  imposed 
upon  him  for  keeping  swine  within  the  cantonment  without  oermission, 
.contrary  to  the  provisions  of  Section  14,  Sch.  Ill  of  the  Cantonment 
Eules  passed  under  Section  17  of  Act  I  of  1866  (Madras). 

Tbis  order,  it  was  stated,  was  passed  under  Section  5  of  the  General 
Clauses  Ait,  1868.  A  warrant  of  distress  had  been  issued  and  return 
made  that  Goundadu  had  no  property  from  which  the  fine  could  be 
levied. 

The  case  was  referred  for  the  orders  of  the  High  Court  by  T.  F.  Price, 
District  Magistrate  of  Chingleout,  OQ  the  13th  February  1885,  on  the 
ground  that  the  order  was  contrary  to  the  [351]  provisions  of  Section  22 
of  Act  T  of  1866  (Madras),  which  provides  imprisonment  without  labour 
as  the  penalty  for  non-payment  of  a  fine. 

Counsel  ware  not  instructed. 

The  Court  (BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

The  sentence  is  illegal.  Section  22  of  Act  I  of  1866  provides  that  in 
default  of  realization  of  a  fine  imposed  for  breach  of  any  rule  or  regulation 
made  under  the  provisions  of  Section  17  of  the  said  Act,  by  reason  of  no 
moveable  property  belonging  to  the  offender  being  found,  the  offender  shall 
be  liable  "  to  be  imprisoned  without  labour  "  for  any  term  not  exceeding 
one  month. 

Section  5  of  the  General  Clauses  Act  extends  the  provisions  of  certain 
sections  in  the  Penal  Code  and  Criminal  Procedure  Code  "  to  all  fines 
imposed  under  the  authority  of  any  Act  hereafter  to  be  passed,"  unless 
such  Act  contains  express  provision  to  the  contrary. 

Seeing  that  the  Cantonment  Act  was  passed  two  years  prior  to  the 
General  Clauses  Act,  the  provisions  of  Section  5  of  the  latter  Act  do  not 
apply  to  the  former,  and  the  faet  that  rules  and  regulations  framed  under 
clauses  4  to  11  of  the  Cantonment  Act  did  not  receive  the  force  of  law 
until  after  1868  (if  this  is  so),  can  make  no  difference.  So  much  of  the 
Cantonment  Magistrate's  order  as  imposed  rigorous  imprisonment  is  set 
aside. 


1885 

FEB.  93. 

APPEL- 
LATE 
CRIMINAL. 

8  M.  330, 


8M.  331. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr,  Justice  Brandt. 


SUBBU  (Defendant),  Appellant  v.  VASANTHAPPAN  (Plaintiff), 
Respondent*      [13th  February,  1885.] 

Rent  Recovery  Act,  Section  I — Inamdar — Regulation  XXV  of  1802. 

Section  1  of  Madras  Act  VIII  of  1865  floes  not  confine  the  term  "  inamdar  " 
to  such  inamdars  as  are  registered  :  —Held,  therefore,  that  the  purchaser  of  an 
inam  village,  who  h<*d  not  got  his  naro  i  registered  as  inamdar,  was  not  thereby 
debarred  from  enforcing  the  provisions  of  the  Act  against  a  tenant  for  arrears  of 
rent. 

Valamarama  v.  Virappa  (I.L.R.,  5  Mad.,  145)  observed  upon. 
.,  26  M.  589  (591)  (F.B.)  ;  R.,  15  M.  484  (485).] 
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1885  [352]  THIS  was  a  summary  suit   brought,  under  Section  40  of  the 

FEB.  13,     Rent  Recovery  Act,  to  prevent  the  defendant,  who  had  purchased  an  inam 

village,  from  selling  the  plaintiff's  interest  in  certain   land   for  arrears    of 

APPEL-     rent  claimed  by  the  defendant.     The  plaintiff   urged   that  the   defendant 

LATE       could  not  enforce  the  provisions  of  the  Rent  Recovery  Act,  inasmuch  as  he 

CIVIL.      was  no*  registered  as  inamdar  of  the  village. 

The   Sub-Collector  of  Salem  held  that,  as  plaintiff  had  accepted  a 
8  M.  331.     patta  from   defendant,  he  could  not  resist  the  defendant's  claim  for  rent, 
and  dismissed  the  suit. 

On  appeal,  the  Acting  District  Judge  (C.  W.  W.  Martin)  reversed 
this  decree  on  the  ground  that  defendant  had  no  right  to  proceed  under 
the  Rent  Recovery  Act,  until  he  was  registered  as  inamdar  of  the  village, 
citing  Valamarama  v.  Virappa.(l) 

The  defendant  appealed  to  the  High  Court. 

Ramasami  Mudaliar,  for  appellant. 

Respondent  was  not  represented. 

The  Court  (TURNER,  C.J.,  and  BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

The  appellant,  according  to  the  statement  of  his  vakil  in  this  Court, 
purchased  seven-eighths  and  his  younger  brother  purchased  one-eighth  of 
the  inam  for  their  joint  benefit  as  members  of  an  undivided  family.  By 
their  purchases,  they  became  inamdars,  and  Section  1  of  the  Rent 
Recovery  Act  relating  to  inamdars  does  not  confine  the  term  "  landholders" 
to  such  inamdars  as  are  registered.  Since  the  date  of  the  decision  in 
Valamarama  v.  Virappa,  (1)  it  has  been  held  that  the  provisions  of 
Regulation  XXV  of  1802,  Section  8,  were  intended  only  for  the  protection 
of  Government  revenue  and  authorize  only  the  Government  to  question 
the  validity  of  an  unregistered  alienation  of  a  part  of  a  zamindari  in  so  far 
as  it  prejudices  the  claim  for  revenue.  The  respondent  did  not,  it  appears, 
take  exception  to  the  patta  on  the  ground  that  only  one  brother  was 
represented  as  lessor,  but  this  defect  should  be  corrected.  The  decree 
of  the  Appellate  Court  is  set  aside  and  a  re-hearing  of  the  appeal  ordered. 
The  appellant's  costs  of  this  second  appeal  will  abide  and  follow  th& 
result. 


[353] 


8  M.  333. 
APPELLATE  CIVIL. 


Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice 
Hutchins. 


DEVU  (Defendant  No.  1),  Appellant  v.  DEYI  AND  ANOTHER 
(Plaintiffs),  Respondents.'''      [5th  and  7th  March,  1885.] 

Aliyasantana  law — Yajaman— Family  compact. 

The  question,  whether,  according  to  the  Aliyasantana  usage  obtaining  in 
South  Canara,  the  senior  member,  male  or  female,  or  only  the  senior  female,  ia 
the  de  jure  yajaman  (manager)  of  the  family  is  not  concluded  by  authority  and 
cannot  be  determined  without  evidence  of  usage. 

By  a  family  compact  between  all  the  members  of  an  Aliyasintana  family  in 
settlement  of  disputes  in  the  family,  it  was  agreed  that  the  senior  male  for  his 
life  should  enjoy  the  possession  of  the  family  land  and  protect  the  females: 

•  Second  Appeal  322  of  1884. 
(1)  5  M.  145. 
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Held,  that  the   senior   female,  assuming  that  she  was  de  jure  yajaman,  could 
not  arbitrarily  revoke  this  arrangement. 

[P.,  12  M.  462  (464).] 

THIS  was  an  appeal  from  the  decree  of  J.  W.  Best,  District  Judge  of 
South  Canara,  dated  26bh  November  1883,  confirming  the  decree  of  the 
District  Munsif  of  Mulki  (Babu  Eau)  in  suit  No.  38  of  1880. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.) 

Srimvasa  Ran,  for  appellant. 

Ramachandra  Rau  Saheb,  for  respondents. 

JUDGMENT. 

The  suit  which  has  given  occasion  to  this  second  appeal  was  brought 
by  the  respondents,  Deyi  and  Ammu,  two  females  of  an  Aliyasantana 
family  in  South  Canara,  against  the  appellant,  Devu  Shetti,  the  senior 
male  member,  and  two  others,  his  wife  and  son,  to  remove  Devu  Shetti 
from  his  position  as  yajaman  and  to  recover  the  property  belonging  to 
the  family. 

Of  the  averments  contained  in  the  plaint,  whereby  fraud  and  mis- 
conduct were  imputed  to  the  appellant,  several  may  be  dismissed  from 
our  consideration. 

As  against  defendant  No.  2,  the  appellant's  son,  it  was  alleged  that 
property  belonging  to  the  family  had  been  alienated  to  him  [354]  without 
just  cause.  This  allegation,  it  is  found,  has  not  been  proved,  and  the 
respondents  have  not  objected  to  the  finding  on  second  appeal. 

With  reference  to  items  of  land  II,  IV,  V  and  VI  and  the  well,  VII, 
which  are  now  in  the  possession  of  the  appellant's  wife,  defendant  No.  3, 
it  was  asserted  that  they  formed  part  of  the  property  belonging  to  the 
respondents'  family  alienated  by  the  appellant  in  fraud  of  its  right.  The 
Judge  has  found  that  the  respondents  have  failed  to  prove  this  imputa- 
tion, and  this  finding  also  they  have  not  impugned.  With  reference  to 
this  part  of  the  respondents'  claim,  however,  the  Judge  observes  that  it  is 
impossible  to  say  with  confidence  that  the  respondents'  contention  that 
the  appellant  maliciously  acknowledged  the  title  of  defendant  No.  3 
is  false.  If  the  appellant  is  the  lawful  yajaman,  a  vague  suspicion, 
such  as  the  above,  founded  on  a  fact  which  is  of  itself  equivocal,  cannot 
be  accepted  either  as  proof  of  dishonesty  or  as  a  sufficient  ground  for 
removing  him  from  a  position  to  which  he  is  entitled  by  virtue  of  his 
birth. 

Again,  the  Judge  observes  that  the  appellant  has  not  acted  bona  fide 
in  repudiating  his  liability  to  maintain  the  respondents  on  the  ground 
that  the  karar  (A)  proved  division  between  them,  whilst  that  document 
proved  nothing  more  than  a  provisional  arrangement,  which  had  been 
made,  as  a  matter  of  convenience,  for  the  separate  enjoyment  of  family 
property.  Although  iD  does  not  prove  partition,  it  may  well  be  that  the 
appellant  was  mistaken  as  to  its  legal  effect  or  as  to  the  interpretation 
which  ought  to  be  put  upon  it. 

Dismissing  then  the  imputation  of  fraud  and  malversation  as  not 
proved,  the  substantial  questions  for  decision  are — (1)  whether,  according 
to  the  Aliyasantana  usage  obtaining  in  Soath  Canara,  and  by  which  the 
parties  to  this  appeal  are  governed,  it  is  the  senior  male,  or  female,  or 
only  the  senior  female  that  is  entitled  to  be  the  yajaman  of  the  family, 
and  (2)  whether,  assuming  that  the  eldest  female  is  the  yajaman  de  jure, 
the  karar  (A)  is  one  which  she  is  entitled  to  countermand  at  her  pleasure. 
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1885  As  to  the  first  question  the  Judge  has  decided  it  in  favour  of  the  senior 

MARCH  7.    female,  but  it  is  argued  before  us  that  this  view  is  not  in  accordance  with 

the  usage  prevailing  among  the  people,  who    follow    this    special    law  of 

APPEL-     inheritance.     It  becomes,  therefore,  neces-[355]sary  to  see    whether  the 

LATE       question  has  been  set  at  rest  by  decided  cases  and  the  authorities  which 

CIVIL.      are  mentioned  by  the  Judge,  and  to  examine  into  the  history  of  tha  usage 

in  so  far  as  it  can  be   ascertained  from   judicial  decisions  and  from  the 

8  M.  353.      writings  of  those,  qualified  by  special  experience    in,     and    knowledge  of, 

the  district,  to  express  an  opinion  on  the  subject. 

The  first  account  of  the  usage  to  be  found  among  the  papers  in  this 
Court  is  that  of  Mr.  F.  M.  Lewin,  written  in  1830  and  forwarded  by 
Dr.  Burnell  to  this  Court  with  his  letter,  dated  the  2nd  April  1873. 
Mr.  Lewin  observes  :  "  The  elder  sister  or  brother  manages  the  affairs  of 
the  Aliyasantana  family.  If  the  rest  do  not  choose  to  liva  with  them,  they 
obtain  separate  establishments  and  set  UD  housekeeping  for  themselves." 
Adverting  to  the  course  of  judicial  decisions  in  the  district,  Dr.  Burnell 
observes  that  "until  1842,  those  decisions  gave  the  actual  management  to 
males  and  allowed  partitions,  though  not  recognizing  them  as  legal.  In 
1843  in  the  case  of  Dera  Pujari  v.  Ackoo,  the  so-called  Bhutala  Pandiya 
was  first  produced  and  division  allowed.  This  continued  till  1863  when  the 
people  considered  that  the  decision  in  Munda  Chetti  v.  Timmaju  Hensu  (1) 
settled  the  custom  ....  It  is  onlv  since  that  decision  that  there 
have  been  claims  to  management  by  Aliyasantana  females  ;  from  all 
previous  decisions  it  would  appear  that  the  males  alone  were  in  actual 
management." 

Referring  to  Bhutala  Pandiya,  Dr.  Burnell  remarks  that  :  "  It  is 
avowedly  a  missionary  tract  and  printed  without  the  consideration  which 
a  genuine  edition  requires."  The  passage  which  is  to  be  found  in  this 
treatise  pertinent  to  the  question  before  us  and  to  the  question  of  parti- 
bility  is  thus  rendered  in  Timmappn  Hegy.de  v.  Muhalinqa  Hegade  (2) — 
"  The  children  of  the  senior  or  junior  maternal  aunts,  the  eldest  female, 
the  eldest  male,  shall  alone  stand  (entitled)  to  Ali  Uli,  but  the  children  of 
the  elder  and  younger  can  have  no  reason  to  enter  into  a  division."  Ali 
means  death,  Uli  survivorship,  and  the  meaning  of  the  compound  is  the 
inheritance  or  property  arising  from  death  and  survivorship.  "  The 
other  living  persons  shall  act  in  union  (with  them).  Should  a  mis- 
understanding arise  between  the  elder  and  younger  sisters,  the  elder 
shall  provide  the  younger  with  a  house  and  with  household  [356] 
articles  and  have  the  management  herself,  having  a  right  to  Uri  Siri." 
Uri  means  fire  and  Siri  means  prosperity,  and  the  compound  means 
a  right  to  what  is  good  and  bad,  or  the  assets  and  liabilities  of  the  family. 
"  Thus,"  the  text  goes  on  to  say,  "  Bhutala  Pandiya  made  a  rule  and  pro- 
hibited division  of  property.  Bhutala  Pandiya  wrote  and  added  the  rule 
that  to  the  pattapatti  (dignity  or  pattam)  wherever  it  exists,  the  Ali  Uli 
man  (the  surviving  heir  mentioned  above)  shall  alone  be  entitled  and  not  the 
other  santana  (offspring),  who  will  be  entitled  where  the  Uli  (heir)  is  dead." 

It  will  be  seen  that  the  senior  female  is  mentioned  in  the  text  first 
in  connection  with  yajamanship,  and  that  in  connection  with  pattam  or 
dignity,  a  female  is  excluded  from  succession  by  reason  of  her  sex.  We 
do  not  think  it  safe  to  hold  that  the  order  in  which  the  eldest  female  and 
the  eldest  male  are  named  is  conclusive.  It  is  also  necessary  to  add  that 


(1)31  M.H.C.R.  380. 


(2)  4  M.H.C.R.  28  (30;. 
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this  version  differs  from  that  accepted  by  Mr.  Anderson,  and  mentioned 
in  a  note  to  Munda  Chetti  v.  Timmaju  Hensu  (1).  According  to  the  last- 
mentioned  version  :  "It  is  the  eldest  child  of  the  eldest  sister,  be  it  male 
or  female,  that  is  the  yajaman  and  entitled  to  hold  the  family  property 
•which  is  indivisible,  the  other  members  of  the  family  being  subject  to  the 
authority  of  such  female  or  male  manager."  It  is  scarcely  necessary  to 
remark  that  this  version  is  clearly  in  favour  of  the  senior  male,  and  the 
exact  meaning  of  this  part  of  the  passage  was  not  decided  in  Timmappa 
Hegade  v.  Mahalmga  Hegade  (2). 

The  next  writing  to  which  we  may  refer  is  Strange's  Manual 
published  in  1856,  Section  392.  It  is  stated  that;  in  its  details  the  law  of 
Aliyasantana  corresponds  with  that  of  Marumakatayam,  save  that  the 
principle  that  inheritance  vests  in  females  in  preference  to  males  is  better 
carried  out  in  Canara,  where  the  right  of  management  vests  ordinarily  in 
females,  whilst  iu  Malabar  males  commonly  possess  it.  This  passage  no 
doubo  supports  the  Judge's  view,  but,  as  an  authority,  it  is  a  mere  opinion 
expressed  in  a  general  way  in  contrasting  two  special  systems  of  inheri- 
tance obtaining  on  the  Western  Coast. 

As  to  Mu'nda  Chetti  v.  Timmaju  Henm  (1),  it  decided  that,  under  the 
Aliyasantana  law,  no  compulsory  partition  of  family  property  [357]  could 
be  permitted.     To  this  extent  it  is  binding  authority.  It  was  also  pointed 
out  in  this  case  that  the  decisions  of  the  local  tribunals  in  original  suit 
376  of   1833   and  appeal  suit  82  of  1843  rested  either  on  the  express 
agreements  of  the  parties  or  on  notions  of  expediency.     It  is,  therefore, 
also   an   authority   for  the  position  that,  where  a  partition  is  made  with 
tbe  consent  of  all  the  members  of  the   family,  it  is  valid,  but  that  notions 
of  expediency  cannot  be  accepted  as    the  basis  of  judicial  decisions.    It 
must,   however,  be  observed  that  the    question  of  title  to  yajamanship 
was  neither  raised  nor  decided  in  this  case.     In  so  far  as  the  version  of 
Bhutala  Pandiya  to  which  the  Court  then  referred  is  concerned,  it  is  the 
version  suggested  by  Mr.  Anderson,  which  is  in  favour  of  the  eldest  child, 
be  it  male  or  female.     We  are  aware  that  the  Court  then  observed  that  in 
Canara  lemales  alone  are  "  recognized  as  the  proprietors  of  the  family  pro- 
perty," and  that  Mr.  Justice  Holloway  referred  also  to  the  'authority  of 
Mr.  Strange  and  quoted  with  approval  his  statement  that  the  doctrine  that 
all  rights  to  property  are   derived  through  females  is  more  consistently 
carried  out  in  Canara  than  in  Malabar.    But  it  must  be  borne  in  mind  that 
these   general    observations   were  made  without  especial  reference  to  the 
question  now  at  issue,  but  with   reference   to   the   question   of   partition 
among  males  and  females,  which  cannot  certainly  be  reconciled  with  the 
principle  that  all  rights   to  property    are  derived  from,    aud   transmitted 
through,  females.     It  may  well  be  that  a  male  may  be  yajaman,  though 
he  may  not  be  permitted  to  insist  on  partition  lest  the  family  property 
may   in   part   become  his  separate  property  liable  to  be  diverted  from  the 
family  by  alienation,  and  even  the  proposition  that  females   are   the  sole 
proprietors  of  family  property  can  hardly  be  considered  strictly  accurate. 
How   are  we   then   to   account   for  the   right  to  maintenance  vesting  in 
males  V  It  seems  to  us  that  it  would  be  more  correct  to  say  that   the  pro- 
perty  vesta   in   the  whole   family,  consisting  of  males  as  well  as  females, 
though,  from  the  fact  that  marriage  is  not  a   legal  institution,  influencing 
the   devolution   of   property,    all  rights  are  derived  from,  and  transmitted 
through,  iemales. 
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The  next  case  to  which  the  Judge  has  drawn  attention  is  that  of  Tim- 
mappa  Hegade  v.  Mahalinga  Hegade  (l)  already  referred  to.  The  point 
decided  in  this  case  was  that  a  pattam  or  dignity  devolves  [358]  on  the 
eldest  male  in  the  family,  and  that,  in  selecting  the  successor,  we  are  to 
look  to  seniority  by  birth  and  not  to  seniority  of  stock.  The  contest  was 
between  two  male  members  and  not  between  male  and  female  members. 
The  ground  of  decision  is  that  the  version  of  Bhutala  Pandiya  accepted 
by  Mr.  Anderson  is  not  correct  and  that  the  distinction  between  one 
branch  and  another  in  regard  to  an  individual  right  is  hardly  reconcilable 
with  the  continuing  status  of  non-division  and  the  equal  community  of 
interest  of  all  the  branches.  This  case  is  no  authoiity  on  the  question 
before  us,  save  to  the  extent  that  it  is  not  safe  to  rely  on  the  version  of 
Bbutala  Pandiya's  text  accepted  by  Mr.  Anderson. 

Another  case  on  which  the  Judge  relies  is  Tirumlai  v.  Dhurma, 
Pujari  and  others  (second  appeal  484  of  1870).  In  that  case  the  plaintiff 
was  the  senior  female  and  the  defendants  were  the  senior  males,  and  the 
ground  of  action  was  that,  as  senior  female,  the  plaintiff  was  entitled  to 
the  management  of  family  property.  The  District  Munsif  held  that  the 
senior  female  and  tho  senior  male  were  entitled  together  to  be  yajamans. 
The  Principal  Sadr  Amin,  however,  observed  on  appeal  that  the  rule 
"  that  the  eldest  surviving  member,  whether  male  or  female,  was  entitled 
to  be  the  yajaman  was  too  well  established  to  require  to  be  discussed." 
On  special  appeal  the  High  Courn  remitted  an  issue  whether,  according 
to  the  true  understanding  of  the  Aliyasantana  law,  the  right  of  actual 
management  and  d'  aling  with  property  is  resident  in,  and  exercised  by, 
the  women  in  Canara,  and  directed  the  Principal  Sadr  Amm  to  take 
evidence  as  to  the  general  rule  of  law  and  as  to  any  modification  of  that 
rule,  which  may  have  taken  place  by  custom  At  the  same  time  the 
District  Judge  was  called  upon  to  forward,  for  tho  consideration  of  the 
High  Court,  copies  of  judgments  passed  in  the  District  in  regard  to  the 
matter  then  in  contest. 

The  District  Judge  forwarded  the  judgments  in  appeal  suit  221  of 
1830,  82  of  1843,  original  suit  204  of  1865  on  the  file  of  tue  Udipi  Munsif, 
original  suit  $5  of  1864  on  the  file  of  the  Mulki  Munsif,  appeal  suits  711, 
764  and  768  of  1866,  original  suit  66  of  1864  and  appeal  suit  259  of  1865, 
but  he  also  stated  that  the  question  then  under  discussion  was  directly 
dealt  with  in  none  of  them.  He  went  on  to  state,  however,  in  the  letter 
from  which  we  have  already  quoted  that  "  at  present  there  can  be  no 
[359]  doubt  that  people  of  all  the  castes  that  follow  the  custom  have  en- 
tirely accepted  the  rule  laid  down  in  Munda  Chetti  v.  Timmaju  Hensu  ; 
that,  since  receiving  the  order  of  the  High  Court,  he  asked  a  large  number 
of  persons  as  to  their  practice,  and  that  the  answer  in  every  case  was  than 
it  was  in  accordance  with  the  rule  mentioned  in  the  judgment."  He  added 
that  the  decision  in  Munda  Chetti  v.  Timmaju  Hensu  practically  settled  the 
custom  and  that,  accordingly,  the  eldest  member  of  the  family,  whether 
male  or  female,  claimed  the  management,  and  that  the  rule  would  not 
have  found  so  ready  an  acceptance  hid  it  not  agreed  with  tne  custom  of 
tho  people  Thus,  the  observation  of  the  highest  local  tribunal  was  in 
favour  of  the  rule,  that  the  eldest  member,  whether  male  or  female,  was 
the  yajaman.  But  to  the  issue  referred  by  the  High  Court,  the  Principal 
Sadr  Amin  returned  a  finding  to  the  effect  that  the  right  of  actual  manage- 
ment was  resident  in,  and  exercised  by,  the  women  in  Canara.  With 

(1)  4  M.H.C  E.  28. 
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these  materials  before  it,  the  High  Court  observed  that  they  were  still 
dissatisfied,  that  the  question  was  whether,  in  practice,  the  written  text 
of  the  law  had  been  so  modified  as  to  be  adequate  oroof  of  abolition  by 
derogation,  but  that  tne  finding  of  the  Principal  Sadr  Amin  was  based 
mainly  upon  that  very  text :  "  The  Civil  Judge,  however,"  they 
/continued,  "  goes  further  and  declares  that  the  doctrine  must  be 
right  because  it  has  received  a  ready  acceptance  among  the  people. 
It  seems  useless  to  dispute  the  matter  further,  and  for  the  present  case, 
at  all  events,  we  must  accept  the  finding."  The  reservation  shows  that 
the  decision  was  aot  intended  to  conclude  the  question  finally.  It  must 
.also  be  noted  that  the  doctrine  which  found  ready  acceptance  among  the 
people  according  to  the  Civil  Judge  was  not  that  found  by  the  Subordi- 
nate Judge  in  direct  opposition  to  his  own  previous  unhesitating  state- 
ment; of  the  well-understood  usage,  viz.,  that  the  actual  right  of  manage- 
ment was  in  tne  women,  but  that  it  was  the  eldest  member,  whether 
male  or  female,  who  was  entitled  to  be  yajaman. 

We  are,  therefore,  unable  to  concur  in  the  opinion  of  the  District 
Judge  that  the  question  before  us,  viewing  it  as  a  matter  of  usage, 
is  concluded  by  authority.  The  Judge  observes  that  management  by 
males  is  detrimental  to  the  interest  of  the  family  and  that  their  natural 
instincts  are  in  conflict  with  the  duty  which  they  owe  to  the  family. 
The  question  is  not  merely  one  of  expediency.  [360]  In  the  neighbouring 
District  of  Malabar,  the  general  rule  is  in  favour  of  management  by  males. 
In  this  connection  there  are  two  other  mat.ters  which  will  require  to  be 
.considered  when  evidence  is  taken  as  to  actual  usage. 

The  first  is  the  observation  made  both  by  the  Judge  and  the  District 
Munsif  that,  from  the  accession  of  the  British  rule  in  Canara  down  to  a 
recent  date,  not  a  single  varg  (holding)  was  registered  in  the  name  of  a 
female.  The  other  is  the  argument;  urged  at  the  bar  that  Aliyasantana 
females  recognize  marriage  as  a  binding  contract  for  certain  purposes, 
though  it  has  no  influence  on  the  law  of  inheritance,  and  that,  unlike  the 
women  in  Malabar,  they  often  leave  their  family  houses  and  reside  with 
th^ir  husbands.  If  this  is  a  faot,  it  may  possibly  have  some  weight  in 
.connection  with  the  question  of  usage,  or  at  all  events  of  expediency. 

Our  conclusion  on  the  principal  question  is  that  it  is  still  res  integra, 
and  that  it  is  impossible  to  come  to  a  satisfactory  couclusion  regarding  it 
without  evidence  of  usage. 

The  other  question  for  decision  is  whether,  assuming  that  the  respond- 
ents are  entitled  as  tne  eldest  females  to  actual  management,  they  are 
at  liberty  to  set  aside  the  muktiyar  karar  (A)  and  to  recover  the  land 
mentioned  therein  on  the  groun  \  that.they  are  the  lawful  yajamans.  This 
document  recites  that  there  was  a  controversy  between  the  appellant  and 
Kalappa  Shetti  on  the  one  side  and  the  respondents  on  the  other  as  to  the 
right  of  the  former  to  give  away  land  No.  17  of  Nandikur  village  to  one 
Charappa  Shetti,  and  a  compromise  was  effected  on  the  suggestion  of  medi- 
ators, and  it  purports  to  have  baen  executed  pursuant  to  that  compromise 
by  Dcvu  Shetti,  the  appellant,  ami  Kalappa  Shetti  to  Deyi  and  Ammu,  the 
respondents.  Ic  then  goes  on  to  state  that,  with  the  respondents'  consent, 
this  appellant  and  his  brother  are  to  enjoy  the  land  in  equal  shares  during 
their  lifetime,  to  pay  the  Government  assessment  and  protect  the  respond- 
ents, but  that  they  are  to  have  no  right  to  sell,  mortgage  or  lease  it  out 
on  mulgaini  without  the  respondents'  consent.  The  Judge  observes  that 
the  document  evidences  only  a  temporary  arrangement  made  for  separate 
enjoyment  of  family  property  and  that  the  mere  fact  of  its  having  been  ia 
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1885        force  for  a  period  exceeding  twelve  years  is  no   bar  to  the  respondents 
MARCH  7.    resuming   possession  if   they   are   otherwise  lawfully  entitled.     We   are 

unable    to    concur    in    this  opinion.     All    the    members   of   [361]   the 

APPEL-      family     for     the  time     being    appear    to     have    been     parties    to    the 
LATE        arrangement,  which  purports  to  have  been  made  in  adjustment  of  a  dispute 
OlVEL.       among  them  for  preserving  the  family  peace  and  protecting  the  interests 
of  all  the  parties  concerned  and  intended  to  be  in  force  during  the  appel- 
8  M.  353.     lant's  lifetime.     The  arrangement  is,  in  our  opinion,  a  family  arrangement 
made  by  all  its  members  and  intended  to  be  in  force  during  the  appellant's 
life,  and  even  assuming  that  the  senior  respondent  is  the  lawful  yajaman, 
we  do  not  think  that  the  karar  can  be  arbitrarily  set  aside  by  her.     We 
are  informed  by  the  vakils  on  hoth  sides  that  the  kararnama  includes  all 
the  property  in  dispute  in  this  appeal,  and  the  finding  that  the  respondents- 
are  not  at  liberty    to  revoke  it  renders   it  unnecessary  to  determine  the 
more  important  and  more  difficult  question,  whether,  if  the  karar  did  not 
stand  in  their  way,  the  respondents  are  entitled  to  assume  the  management 
at  their  pleasure.     No  issue,  therefore,  need  be  remitted  as  to  usage.    The 
appeal  must  be  allowed  and  the  decree  of  the  District  Court  reversed  so  far 
as  it  decrees  any  lands  to  the  plaintiffs,  and  the  plaintiffs'  suit  dismissed. 
In  the  circumstances  we  think  it  will  be  sufficient  to  require   the 
plaintiffs  to  pay  the  appellant's  costs  of  this  appeal. 


8  M.  361  =  9  Ind.Jur.  264. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


EAMANUJA  AND  OTHEBS  (Plaintiffs],  Appellants  v.  DEVANAYAKA 

AND  OTHERS  (Defendants),  Bespondents* 

[30th  January  and  24th  February,  1885.] 

Civil  Procedure  Code,  Section  26 — Misjoinder — Amendment    of  plaint — Specific  Relief 
Act,  Section  42 — Declaratory  suit. 

Suit  by  six  plaintiffs  praying  for  a  declaration  that  certain  proceedings  of  a- 
District  Temple  Committee  removitg  thtm  from  office  as  trustees  of  a  temple 
were  illegal. 

Defendants  pleaded  that  the  suit  would  not  lie  because  of  misjoinder  and  also 
because  further  relief  might  have  been  sought  : 

[362]  Held,  that  under  Section  26  of  the  Cede  of  Civil  Procedure  the  plaintiffs- 
could  not  sue  joinily  and  that  the  plaint  should  be  returned  for  amendment, 
one  of  the  plaintiffs  to  be  allowed  to  use  it  as  bis  own. 

Held,  also,  that  unless  there  had  been  an  actual  ouster  from  office,  a  declaratory^ 
suit  would  lie. 

[R.,  18  A.  131  (138) ;  27  M.  80  (85) ;  6  Ind.  Gas.  15  =  ft  M.L  T.  R.] 

THIS  was  an  appeal  from  the  decree  of  J.  Hope,  District  Judge  of 
South  Arcot,  reversing  the  decree  of  Athiappa  Chettyar,  Subordinate 
Judge  at  Cuddalore,  in  suit  No.  5  of  1883. 

The  plaintiffs,  Eamanuja  Charyar  and  five  others,  sued  Devanayaka 
Mudaliar,  the  President  of  the  District  Devasthanam  Committee,  and  26 
others,  for  a  declaration  that  certain  proceedings  passed  on  the  23rd 
December  1882  by  the  defendants  1 — 15  removing  the  plaintiffs  from  the 

•  Secand  Appeal  768  of  1884. 
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office  of  dharmakartas  or  trustees  of  the  pagoda  of  Trivindipuram  were  in- 
valid. Defendant  No.  1  and  others  pleaded,  inter  alia,  that  there  was  a 
roisjoinder  of  causes  of  action  and  that  a  declaratory  suit  would  not  lie. 

The  Subordinate  Judge  held  that  as  the  plaintiffs  sought  to  cancel 
one  and  the  same  order,  there  was  no  misjoinder  and  that  a  declaratory 
suit  would  lie  and,  on  the  merits,  decreed  for  the  plaintiffs. 

On  appeal  the  District  Judge  held  that  the  order  dismissing  the  plaint- 
iffs must  be  held  to  be  valid  until  set  aside  and  therefore  that  the  plaintiffs 
being  no  longer  joint  trustees  could  not  sue  jointly  on  the  ground  of 
having  a  common  cause  of  action. 

The  District  Judge  also  held,  for  the  same  reason,  that  plaintiffs  couli 
not  consider  themselves  to  have  been  in  office  when  the  suit  was  filed  ami 
that  they  were  therefore  bound  to  sue  for  further  relief  and  could  not  ask 
for  a  declaration  merely  under  Section  42  of  the  Specific  Relief  Act.  On 
these  grounds  the  suit  was  dismissed. 

The  plaintiffs  appealed  to  the  High  Court  on  the  following 
grounds : — 

1.  The  District  Judge  was  wrong  in  holding  that  the  plaintiffs 
could  not  have  sued  jointly.  They  were  joint  trustees  appoint- 
ed by  a  single  order,  and  the  order  now  sought  to  be  set 
aside  was  passed  as  against  them  all,  and  was  based  on 
grounds  that  applied  equally  to  all  and  no  one  trustee  has 
suffered  an  injury  which  is  not  common  to  all  the  others. 
[363]  2.  The  District  Judge  was  also  wrong  in  holding  that  plain- 
tiffs' suit  for  a  declaration  will  not  lie.  Plaintiffs  do  not  seek 
to  get  an  office  or  property  for  the  first  time  in  their  own  right 
from  strangers.  They  were  in  office  and  are  still  in  possession 
of  the  properties  connected  with  the  temple,  and  if  the  order 
which  they  assert  to  be  invalid  and  which  is  the  only  impedi- 
ment to  their  discharging  their  duties  be  set  aside,  they  are  in 
a  position  at  once  to  resume  their  office.  They  are  therefore 
not  in  a  position  to  seek  for  further  relief. 

The  Advocate- General  (Hon.  P.  0' Sullivan)  and  Gopalacharyar,  for 
appellants. 

Mr.  Shephard  and  Chellaya  Pillai,  for  respondents. 
Counsel  for  appellants  referred  to  Section  26  of  the  Code  of  Civil  Pro- 
cedure, Booth  v.  Briscoe  (1)  and   to    Chinna   Bangaiyangar  v.    Subbraya 
Miidali.  (2) 

Counsel  for  respondents  argued  that  Section  26  of  the  Code  of  Civil 
Procedure  differed  from  the  English  rule  and  that  plaintiffs  if  dismissed 
could  only  sue  for  damages  and  not  for  re-instatement. 

On  the  24th  February,  the  Court  (TcRNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.)  delivered  judgment  as  follows: — 

JUDGMENT. 

The  api  ellants  are  the  dharmakartas  of  a  Vishnu  Temple  in  the 
District  of  South  Arcot  and  the  respondents  are  the  members  of  the 
Committee  appointed  for  the  District  under  Act  XX  of  1863  having 
jurisdiction  over  the  appellants.  On  the  22nd  December  1883,  respond- 
ents 1  to  11,  13  to  15  and  the  second  defendant  removed  the  appellants 
from  the  office,  as  is  alleged,  oi  Trustees.  The  suit  fiom  which  this 
appeal  arises  was  brought  jointly  by  all  the  appellants  to  have  it  declared 
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that  their  removal  from  office  was  without  just  cause  and  null  and  void. 
The  Judge  considered  that  the  removal  of  each  appellant,  if  illegal,  was 
a  distinct  wrong  and  that  the  appellants  were  bound  to  have  askei  to  be 
re-instated  in  their  office,  and  upon  these  grounds  he  dismissed  the  suit 
with  costs,  observing  that  the  appellants  were  entitled  neither  to  sue 
jointly  nor  to  ask  for  merely  a  declaratory  decree.  We  agree  with  the 
Judge  that  the  appellants  are  not  at  liberty  to  sue  together,  for  the  wrong- 
ful dismissal  of  each  of  them  is  a  [364]  distinct  wrong  forming  a  separata 
cause  of  action  whilst  the  persons  entitled  to  join  in  one  suib  as  plaintiffs 
under  Section  26  of  the  Code  of  Civil  Procedure  are  persons  in  whom 
the  right  to  the  relief  claimed  is  alleged  to  exist,  whether  jointly  or 
severally  or  in  the  alternative,  in  respect  of  the  same  cause  of  action. 
The  learned  Advocate-General  who  appeared  for  the  appellants 
quoted  Booth  v.  Bnscoe,  (1)  and  referred  to  the  rule  framed  under 
the  Judicature  Act,  Order  XVI,  Rule  I.  The  words  of  limitation,  viz., 
in  respect  of  the  same  cause  of  action,  which  are  found  in  Section  26  of 
the  Code  of  Civil  Procedure  are  not  to  be  found  in  the  rule  cited,  and 
the  absence  of  such  words  of  limitation  is  noticed  as  an  argument  in 
favour  of  the  plaintiffs  in  the  case  on  which  reliance  is  placed. 
We  do  not,  however,  think  that  the  Judge  was  right  in  saying  that  the 
appellants  were  bound  to  have  asked  to  be  re-instated  in  their  office  and 
that  a  declaratory  suit  could  not  be  maintained  under  the  proviso  of 
Section  42  of  the  Specific  .Relief  Act.  This  provision  of  law  no  doubt  directs 
that  the  Court  shall  not  make  a  declaration  of  title  whea  the  plaintiff, 
being  able  to  seek  further  relief  than  a  mere  declaration,  omits  to  do  so. 
But,  if  A  is  in  possession  of  cartain  property  and  B  denies  his  title  and 
requires  A  to  deliver  it  to  him,  A  may  claim  a  declaration  of  his  right  to 
hold  the  property — (Illustration  G).  It  follows  that  if  A  is  in  possession 
of  a  certain  office  and  B  requires  him  to  surrender  it,  A  may  sua  for  a 
declaration  of  his  right  to  continue  in  it,  unless  he  has  actually  been  ejected 
from  the  performance  of  its  duties,  or  the  enjoyment  of  its  emoluments. 
Possession,  whether  it  is  of  property  or  of  an  office  may  ba  regarded  either 
as  a  physical  fact,  or  in  contemplation  of  the  legal  right  to  it,  and  it  is  in 
the  former  sense  it  should  be  understood  in  coming  to  a  finding  under 
Section  42  as  to  whether  the  plaintiff  is,  or  is  nofe,  able  to  seek  further 
relief.  It  may  be  observed  that  the  term  relief  presupposes  the  actual 
withholding  of  the  fruit  of  the  right  of  which  a  declaration  is  sought,  and 
not  its  mere  denial.  A  declaratory  decree  is  all  that  a  plaintiff  requires  when 
he  has  no  ne?d  of  the  assistance  of  the  Court  to  replace  him  in  possession. 
The  Judge  is  in  error  in  failing  to  make  a  distinction  between  offices  from 
which  the  office-bearer  for  the  time  being  may  be  lawfully  ejected  directly 
he  is  dismissed,  and  the  offices  which  the  office-bearer  may  persist  in 
[365]  holding,  until  he  is  ejected  by  a  Court  of  Justice  though  at  his 
own  risk  and  subject  to  the  legal  consequences  of  such  conduct. 

The  result  is  that  the  objection  to  the  misjoinder  of  the  plaintiffs 
ought  to  prevail  and  the  objection  to  the  suit  being  for  a  mere  declaration 
of  right  ought  to  be  overruled.  As  the  misjoicder  of  plaintiffs  is  only  a 
plea  in  abatement  and  rather  to  the  form  than  the  substance  of  the  action, 
it  ought  not  if  possible  to  defeat  the  action,  altogether,  unless  the  defendant 
has  been  prejudiced  in  this  case.  The  plaint  may  be  amended  as  if  it  were 
brought  by  some  one  of  the  plaintiffs  in  respect  of  his  removal  only,  and 
we  see  no  objection  to  the  amendment.  .It  is  provided  by  Section  26  of 

(1)  iiQ.  B.  D.  496. 
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Act  XIV  of  1882,  that  "  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or 
they  may  be  entitled  to,  without  any  amendment."  This  provision  is 
obviously  based  on  the  principle  that  the  misjoinder  of  a  party  as  plaint- 
iff to  whom  the  relief  claimed  could  not  be  awarded  whilst  there  are 
others  to  whom  it  might  be  awarded,  is  a  mere  defect  of  form  which  is 
not  fatal  to  the  action.  The  contention  of  the  appellants'  Counsel  that 
the  plaint  ought  to  be  treated  as  that  of  the  first  plaintiff  or  any  one  of 
the  other  plaintiffs  is,  we  think,  entitled  to  weight.  We  would  remit  the 
suit  for  disposal  on  the  merits  and  direct  the  Judge  to  return  the  plaint 
for  amendment  allowing  one  of  the  plaintiffs  to  use  it  as  his  own  and 
requiring  the  others  to  put  in  separate  plaints.  The  costs  incurred 
hitherto  will  abide  and  follow  the  result. 


8M.  365  =  1  Weir.  667. 
APPELLATE  CRIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 
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NATHUD  Bl  (Complainant)  v.  JAFAR  HUSAIN  (Defendant).* 
[llth  December,  1884  and  16th  March,  1885.] 

Army  Act,  1881  (44  and  45  Viet.,  c.  58)  Section  145. 

Section  145  of  the  Army  Act.  1831,  is  not  applicable  to  soldiers  of  Her  Majesty's 
Indian  forces. 

[R.,  10  M.  108  (110)  =  1  Weir.  668.] 

[366]  THIS  was  a  case  referred  to  the  High  Court,  under  Section  432 
of  the  Code  of  Criminal  Procedure,  by  Colonel  T.  Weldon,  Chief  Presi- 
dency Magistrate  of  Madras. 

The  case  was  stated  as  follow^ : — Complainant  holds  an  order  duly 
granted  bv  a  Magistrate  under  Section  488  of  the  Code  of  Criminal  Pro- 
cedure directing  defendant  to  pay  her  a  monthly  sum  of  rupee  one  and 
annas  eight  for  the  maintenance  of  defendant's  illegitimate  child.  The 
order  not  having  been  complied  with,  complainant  has  taken  proceedings 
in  the  Presidency  Magistrates'  Court  to  enforce  it. 

The  case  was  posted  for  hearing  on  the  2nd  May  1884,  and  the 
following  order  was  then  passed: — 

Complainant  on  3rd  March  1884  obtained  an  order  from  a  Presidency 
Magistrate  (Mr.  Mir  Ansar-ud-din)  directing  defendant,  who  is  a  sepoy  of 
the  22nd  Regiment,  Madras  Native  Infantry,  to  pay  her  one  rupee  and 
eight  annas  montnly  for  the  maintenance  of  defendant's  illegitimate  child, 
named  Hamida  Bi. 

The  order  not  having  been  comulied.  with,  complainant  now  seeks 
to  enforce  it  by  process  of  this  Court. 

Defendant  being  a  soldier  of  the  regular  forces,  a  copy  of  the  order  in 
question  should,  when  passed,  have  been  submitted  through  the  Local 
Government  for  the  orders  of  a  Secretary  of  State  in  accordance  with 
Section  145  of  the  Army  Act.  That  course  will  now  be  adopted,  and  it 
is  ordered  accordingly. 

(Signed)    T  WELDON,  Colonel. 
Chief  Presidency  Magistrate. 

*  Criminal  Revision  Case  485  of  1884. 
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1885  As  appears  from  the  proceedings  of  Government,  dated    10th  July 

MARCH  16.  1884,  No.  3312,  Military,  the  Local  Government  referred  the  matter  to 

the  Military  authorities  who,  acting  on  the  opinion  of  the  Judge  Advocate* 

APPEL-     General  of  the  Bengal  and  Madras  Army,   sta'e  that  "  the  whole  tenor  of 

LATE       Section  145,  Army  Act,  shows  that  it  has  no  relation  to  Native  soldiers.  " 

CRIMINAL.          ln  this  opinion  the  learned  Advocate-General  of  MaHras  "  concurs. >: 

Broadly  stated  Section  145,  Army  Act,  provides  (l)  that  a  soldier  of 
8  M.  365=  toe  regular  lorces  shall  be  liable  for  the  maintenance  of  his  wife  and  of  his 
i  Weir  667.  children,  legitimate  and  illegitimate,  to  the  same  extent  as  though  he 
were  not  a  soldier,  but  imposes  conditions  to  prevent  this  purely  civil 
liability  being  enforced  in  such  a  manner  [367J  as  would  weaken  the 
defensive  power  of  the  State  by  withdrawing  a  fighting  man  from  the  ranks, 
or  by  depriving  him  of  the  means  of  discharging  his  duty  efficiently.  At 
the  same  time  provision  is  made  that  just  claims  against  a  soldier  shall 
be  satisfied  in  a  manner  consistent  with  the  exigencies  of  military  service, 
so  in  this  view  (2)  it  shall  be  the  duty  of  the  Secretary  of  State,  on  being 
furnished  with  a  copy  of  any  decree  or  order  passed  against  a  soldier  fof 
the  maintenance  of  such  soldier's  wife  or  children,  to  arrange  that  a 
certain  portion  of  the  soldier's  pay  shall  be  appropriated  to  the  satisfac- 
tion of  the  decree,  and  (3)  where  a  proceeding  is  instituted  against  a 
soldier  to  enforce  his  liability,  if  the  soldier  be  serving  out  of  the 
jurisd'ction  of  the  Court  having  cognizance  of  the  complaint,  a  sufficient 
sum  must  be  lodged  with  the  process  to  pay  the  exoenses  of  his  attendance 
before  the  Court ;  and  in  no  case  can  any  process  be  effective  if  the  soldier 
is  under  orders  for  foreign  service. 

The  Magistrates  have  already  been  instructed  (G.O.,  dated  28th 
September  IfcSl,  No.  5149,  Military,  and  8th  October  1881,  No.  2070, 
Judicial,/  that  Natives  of  India  are  "  Soldiers  of  the  Regular  Forces"  within 
the  meaning  of  the  Army  Act. 

This  ruling  was  passed  on  a  reference  made  by  the  Government  of 
Bombay  to  the  Government  of  India  in  respect  to  the  illegal  purchase 
of  a  medal  from  a  sepoy  of  the  24th  Regiment  (Bombay)  Native  Infantry, 
the  Magistrate  before  whom  the  charge  was  laid  stating  that  he  was  not 
aware  of  any  provision  of  law  enabling  him  to  deal  with  persons  who  buy 
necessaries  from  the  Native  soldiery.  The  Judge  Advocate-General  of  the 
Army  in  Bengal  thus  reviewed  that  case  : — 

"  Upon  a  proposal  being  made  for  the  passing  of  a  special  enactment 
to  suit  such  a  case,  the  Government  of  India  consulted  the  Legislative 
Department  respecting  the  necessity  for  this  measure,  with  the  result  that 
the  Legislative  Department  expressed  the  opinion  that  Section  85  of  the 
Mutiny  Act  (38  Viet.,  c.  7)  is  applicable  to  a  case  of  purchasing  necessaries 
&c.,  from  Native  soldiers  of  Her  Majesty's  Indian  Army,  for  reasons- 
that  were  given.  The  Government  of  India,  adopting  this  opinion, 
communicated  the  decision,  by  letter  from  the  Military  Department, 
No.  276  S,  of  the  8th  June  1878,  to  the'address  of  th«  Adjutant-General. 
The  decision  was  further  communicated  by  the  Government  to  the 
[368]  Secretary  of  State  for  India  in  tw  >  separate  despatches  (No.  211, 
of  15th  July  1378,  and  No.  256,  of  27th  July  1879),  and  in  both  cases 
the  Secretary  of  State,  upon  the  advice  of  the  legal  adviser  of  the  India 
Office  and  with  the  concurrence  of  the  Secretary  of  State  for  War,  replied 
in  substance  (No.  355,  of  5th  December  1878,  and  No.  339,  of  20th 
November  1879)  that  the  word  Soldier  in  the  85th  section  of  the  Mutiny 
Act  must  be  held  to  include  soldiers  who  are  Natives  of  India.  This 
decision  applies  to  the  149th  section  (Section  156,  Army  Act,  1881)  of 

252 


HI.]  NATHUD  BI  V.   JAPAR  HUSAIN  8  Mad.  369 

the  Army  Discipline  and  Eegulation  Act,   which  contains  the  provisions        1885 
corresponding  to  the  foregoing  section.  MARCH  16. 

"  But  the  application  of  the  149th  section  of  the  Army  Discipline  and 
Eegulation    Act    to  Native    soldiers    rests    upon    a  yet   stronger   basis.      APPEL- 
Section  169  of  the  Act  makes  all  soldiers  of  the  regular  forces  subject  to       LATE 
the  Act,  and  by  Section  181,  Her  Majesty's  Indian  forces  are  included  CRIMINAL, 
among  Her  Majesty's  regular  forces  ;  again  (Section  172  Section  180  (2), 
Army  Act,  1881)  makes  special  provision  for  the  application  of  the  Act   8  M-  36S=* 
to    those   officers,    soldiers,   or   followers    who    may  be  Natives  of  India.  *  Weir  667. 
Every  person,  therefore,  who  purchases,  receives,  or  otherwise  disposes  of 
the  necessaries,  clothing  eauipment,  &c.,  of  a  Native  soldier,  is  liable  upon 
summary  conviction  (for  which  see  Army  Discipline  and  Regulation  Act, 
Section  181,  page  112)  (Section  190,  pages   163-184,  Army  Act,  1881)  to 
the  penalties  set  out  in  the  149th  section  of  the  Act  as  modified  by  Acfc 
VII,  1867,  in  accordance  with  the  power  conveyed  by  the  same  section." 

A  circular  in  accordance  with  the  above  opinion  was  issued  by  His 
Excellency  the  Commander-in-Chief  of  India,  copy  being  sent  by  the 
Government  of  India  to  this  Government  and  by  the  latter  communicated 
(G.O.,  dated  8th  October  1881,  No.  2070,  Judicial)  to  all  District  and 
Presidency  Magistrates  for  guidance. 

In  November  1881,  a  claim  was  made  in  the  Madras  Presidency 
Magistrates'  Court  for  enforcement  of  a  maintenance  order  against  a 
member  of  the  Carnatic  Artificer  Company — a  purely  local  corps  composed 
of  Eurasians,  but  the  members  of  which  are,  it  seems,  attested  under  the 
English  Army  Act. 

In  that  case  I  expressed  an  opinion  that  the  provisions  of  Section  139 
of  the  Army  Discipline  Act,  1879  (Section  145,  Army  Act,  [369]  1881) 
applied,  but  that  I  had  not  been  able  to  ascertain  what  authority,  if  any, 
in  this  country  represents  the  Secretary  of  State  for  the  purposes  of 
Section  139,  Army  Discipline  and  Regulation  Act,  1879  ;  or  what  procedure 
should  be  adopted  in  India  in  cases  suoh  as  are  referred  to  in  that  section. 
I  therefore  requested  instruction  as  to  what  course  should  be  followed  in 
India  by  Civil  Courts  when  decrees  or  orders  are  passed  by  such  Courts 
under  Section  139  of  the  Army  Discipline  and  Regulation  Act,  1879  (Section 
J45,  Army  Act,  1881). 

My  letter  to  Government  was  submitted  to  the  Advocate-General 
who  advised  Government  thus: — "With  reference  to  the  order  of 
Government,  No.  1858,  dated  the  17th  November  1881,  upon  the  letter  of 
the  Chief  Presidency  Magistrate,  Madras,  to  the  Chief  Secretary,  dated 
the  14th  November  1881,  No.  288,  I  think  the  course  prescribed  in 
Section  139  of  the  Army  Discipline  and  Regulation  Act  must  be  followed 
when  decrees  or  orders  are  passed  by  the  Civil  Courts  in  India  to  which  the 
Section  applies.  The  corresponding  section  in  the  present  Act  (44  &  45 
Viet.,  c.  58)  is  section  145.  A  somewhat  similar  provision  was  contained  in 
the  Mutiny  Act,  Section  106,  but  the  power  given  in  the  Army  Discipline 
and  Regulation  Act  to  a  Secretary  of  State  to  make  stoppages  was, 
by  the  Mutiny  Act,  given  to  the  Secretary  of  State  for  War.  I  think  a 
copy  of  the  order  or  decree  should  still  be  sent  to  the  Secretary  of  State 
for  War.  " 

In  the  present  case  (Nathud  Bi  v.  Jafar  Husain]  the  opinion  of  the 
Judge  Advocate- General  of  the  Army  in  Bengal  was,  it  appears,  communi- 
cated by  telegraph,  and  no  reasons  are  stated  for  the  conclusion  arrived 
at  by  that  officer  beyond  a  general  allusion  to  the  "  tenor  "  of  Section  145, 
Army  Act. 
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188S  The  "tenor"   of  Section    145,   Army   Act,    1881,    is,    I   respectfully 

MARCH  16.  submit,  that  which  I  have  set  forth  above.     There  may  be  some  minor1 

details  which  would  be  difficult   of   application    to  the  circumstances    of 

APPEL-     service  in  this  country,  but  these  difficulties  are  not  confined  to  the  Native 

LATE       soldiery,  and  they  are  none  of  them  impossible  if  the  section   be  used   so 

CRIMINAL.  far  as  applicable.     Even  the  allusion  to  a  daily  rate  of  Day  is  mere  matter" 

of  account,  and  the  conversion  of  British  into  local  currency  is  provided 

8  M.  365=    for  by  Section  169.     Perhaps  it  may  be  contended    that,    if   strictly    con- 

1  Weir  667.  Sbrued,  the  word  [370]  "  Serjeant  "  does    not  include    the    corresponding 

rank  in  the  Native  Army,  but  it  cannot  be  disputed  that  the  words    "  any 

other  soldier  "  include  a  Native  soldier,  and  even  r,he  reference  to  the  rank 

of  Serjeant  is  for  purposes  of  comparison.     As  regards  the  Civil   Tribunal, 

Section  190,  Army  Act,  1881,  defines  the  meaning  of  Civil  Court "  and  the 

"  Court  of  Summary  Jurisdiction"  as  applied  to  India. 

The  view  I  took  was,  that  defendant  being  undoubtedly  a  "  Soldier  of 
theEegular  Forces"  within  the  meaning  of  the  Army  Act,  1881,  the 
provisions  of  that  Act  are  applicable  to  him,  subject  only  to  the  modifi- 
cations specified  in  Section  180.  I  could  see  nothing  in  the  tenor  of 
Section  145,  Army  Act,  1881,  which  renders  it  impossible  of  application 
to  Native  soldiers  equally  with  European  soldiers  of  Her  Majesty's  Indian 
forces,  and  the  policy  of  the  law  is  referable  to  the  whole  army  without 
distinction  of  race. 

In  the  circumstances  noted  above,  I  fchink  it  better,  before  passing  a- 
final  order  for  the  levy  of  the  amount  due,  by  direct  action  under  Section  488 
of  the  Code  of  Criminal  Procedure,  which  might  result  in  the  imprisonment 
of  the  soldier,  to  state  the  case  under  Section  432  of  the  Code  of  Criminal 
Procedure  for  the  opinion  of  the  Honorable  Judges  of  the  High  Court  on 
the  question  whether  or  not  the  provisions  of  Section  145  of  the  Army  Act, 
1881,  apply  to  Natives  serving  in  Her  Majesty's  Indian  forces  ? 

Further  proceedings  in  this  matter  have  been  stayed  pending  the 
decision  of  their  Lordships  on  the  question  now  respectfully  submitted  to 
them. 

The  Advocate- General  (Hon.  P.  O'Sullivan)  and  the  Government 
Pleader  (Mr.  Shephard)  appeared  on  behalf  of  Government. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  was 
delivered  by 

TURNER,  C.J. — The  190th  section  of  the  Army  Act,  1881,  prescribes 
that  in  that  Act,  if  not  inconsistent  with  the  context,  the  expressions 
"  regular  forces  "  and  "  Her  Majesty's  regular  forces  "  shall  include  Her 
Majesty's  Indian  forces  subject  to  the  modifications  in  the  Act  contained. 
Tnose  modifications  are  declared  in  the  180th  section  of  the  Act.  There 
is  nothing  in  that  section  which  prohibits  the  application  to  soldiers  of 
Her  [371]  Majesty's  Indian  forces  of  section  145.*  It  remains  to  be 

*  44  &  45  Viet.,  c.  58,  section  145 — 

(1)  A  soldier  of  the  regular  forces  shall  be  liable  to  contribute  to  the  maintenance" 
of  his  wife  and  of   his  children,  and  also  to  tne  maintenance  of  any  bastard  child  of 
which  he  may  be  proved  to  be  the  father,  to  the  sama  extent  as  if  he  were  not  a,  soldier  ; 
but  execution  in  respect  of   any  such  liability  or  of   any  order  or  decree  in  respect  of 
such  maintenance  shall  not  issue  against  his  person,    pay,  arms,  ammunition,  equip- 
ments, instruments,  regimental  necessaries  or   clothing  ;  nor  shall  he   be  liable    to  be 
punished  for  the  offence  of  deserting   or  neglecting  to  maintain  his  wife  or  family,  or 
any  member  thereof,  or  of  leaving  her  or  them  chargeable  to  any  union,  parish  or 
place. 

(2)  When  any  order  or  decree  is  made  under   any  Act  or  at  common  law  for    pay-1 
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considered  whether  it  is  inconsistent  with  the  context  to  place  on  the  term 
"  regular  forces  "  in  Section  145  the  interpretation  prescribed  by  Section  190. 
It  is  clear  that  not  only  is  there  nothing  in  the  first  clause  of  the  section 
inconsistent  with  such  an  interpretation,  but  the  reason  for  the  provisions 
of  that  clause,  prohibiting  the  issue  of  execution  in  respect  of  an  order  for 
maintenance  against  the  person,  pay,  arms,  &c.,  of  a  soldier,  obtains  more 
strongly  in  this  country  than  in  the  United  Kingdom,  inasmuch  as  there  is 
[372]  greater  probability  thao  the  services  of  the  soldier  may  be  required 
on  active  duty. 

If,  as  we  think  cannot  be  questioned,  the  provisions  of  clause  1  of  the 
section  are  not  inconsistent  with  the  prescribed  interpretation,  clause  2, 
so  far  as  regards  the  Court;  making  the  order,  is  imperative — and  there  is 
nothing  obviously  inconsistent  with  the  interpretation  in  that  part  of 
the  clause  ;  indeed  it  may  be  argued  that  the  term  "  a  Secretary  of  State  " 
was  used  so  HS  to  include  the  Secretary  of  State  for  India,  to  whom  a 
Court  of  British  India  would  directly  report.  The  provisions  of  this  clause, 
conferring  a  discretionary  power  on  the  Secretary  of  State,  are  also  not 
inconsistent  with  the  interpretation  prescribed  ;  the  term  "  daily  pay  " 
might  be  interpreted  to  mean  the  quota  of  the  monthly  pay  due  for  each 
day,  and  the  term  "  Serjeant  "  as  implying  in  the  case  of  Her  Majesty's 
forces  in  India  the  corresponding  rank  ;  but  it  would  clearly  be  most 
inconvenient  that  a  reference  in  every  case  in  which  an  order  is  passed 
against  a  sepoy  be  made  to  the  Secretary  of  State  in  England,  and  it  is 
more  probable  that,  had  there  been  an  intention  that  the  section  should 
apply  to  a  soldier  of  the  Indian  forces,  some  authority  in  British  India 
would  have  been  substituted. 

In  the  third  clause  there  are  expressions,  which  are  inconsistent  with 
the  prescribed  interpretation  of  the  term  '  regular  forces.'  Although  the 
Court  of  the  Presidency  Magistrate  is  a  Court  of  Summary  Jurisdiction 
within  the  meaning  of  the  Act,  Section  190,  it  is  not  situated  in  any 
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mpnt  by  a  soldier  of  the  regular  forces  either  of  the  cost  of  the  maintenance  of  his 
wife  or  child,  or  of  any  bastard  child  of  whom  he  is  the  putative  father,  or  of  the  cost  of 
any  relief  given  to  his  wife  or  child  by  way  of  Joan,  a  copy  of  such  order  or  decree  shall 
be  sent  to  a  Secretary  of  State  and  in  the  case  — 

(a i    Of  uuch  order  or  decree  being  so  sent ;  or 

(6)  Of  it  appearing  to  the  satisfaction  of  a  Secretary  of  State  that  a  soldier  of 
the  regular  forces  has  deserted  or  left  in  destitute  circumstances,  without 
reasonable  cause,  his  wife,  or  any  of  his  legitimate  children  under  fourteen 
years  of  age.  the  Secretary  of  State  m*y  order  a  portion  not  exceeding  six 
pence  of  the  daily  pay  of  a  non-commissioned  officer  who  is  not  below  the 
rank  of  sergeant,  and  not  exceeding  three  pence  of  the  daily  pay  of  any  other 
soldier,  to  be  deducted  from  such  daily  pay,  and  to  be  appropriated,  in  the 
first  case,  in  liquidation  of  the  sum  adjudged  to  be  paid  by  such  order  or 
decree,  and  in  the  second  case,  towards  the  maintenance  of  such  wife  or 
children,  in  such  manner  as  the  Secretary  of  Stale  thinks  fit. 

(3)  Where  a  proceeding  is  instituted  against  a  soldier  of  the  regular  forces  under 
y  Act,  or  at  common  law,  for  the  purpose  of  enforcing  against  him  any  such  liability 
above  in  this  section  mentioned,  and  such  soldier  isquarterei  out  of  the  jurisdiction 
of  the  Court,  or,  if  the  proceeding  is  before  a  Court  of  Summary  Jurisdiction,  out  of 
the  petty  sessional  division  in  which  the  proceeding  is  instituted,  the  process  shall  be 
arved  on  the  Commanding  Officer  of  such  soldier,  and    such  service  shall  not   be  valid 
inless  there  be  left  therewith  in  the  hands  of  the  Commanding   Officer  a  sum  of  money 
(to  be  adjudged  as  costs  incurred  in  obtaining  the  order  or  decree,  if  made  against  the 
oldier)  sufficient  to  enable  him  to  attend  the  hearing  of  the   case  and  return  to  his 
juarters,  and  such  sum  may  be  expended  by  the  Commanding  Officer  for  that  purpose  ; 
ad  no  process  whatever  under  any  Act  or  at  common  law  in  any  proceeding  in  this 
tion  mentioned  shall  be  valid  against   a  soldier  of  the  regular  forces,  if  served  after 
ch  soldier  is  under  orders  foe  service  beyond  sea. 
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1885        "  Petty  Sessional  Division."     The   final  provision  declaring  any  process 

MARCH  16.  mentioned  in  the  section  invalid,  if  served  after  the  soldier  is  under  orders 

for  service  beyond  the  seas,  i.e.,  out  of  the  United  Kingdom,  the  Channel 

APPEL-     Islands  and  tho  Isle  of  Man,  is  inconsistent  with  the  interpretation  of  the 

LATE!       term  "regular  forces  "  as  in jluding  Her  Majesty's  Indian  forces,  who  are 

CRIMINAL,  enlisted  in  places  bayond  the  seas  and  ordinarily  serve  there. 

Looking  to  the  context,  we  hold  that  tha  section  as  a  whole  does  nob 
=    apply  to  soldiers  of  Her  Majesty's  Indian  forces,  ani  the  Chief  Magistrate 
1  Weir  667.  wjjj  ^9  jnforme(j  accordingly. 


8  M.  373. 
[373]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


MINAKSHI  (Plaintiff),  Appellant   v.  VELU  AND  ANOTHER  (Defendants, 
Nos.  1  and  2),  Respondents* 
[5th  and  9th  March,  1885.] 

Civil  Procedure  Code,  Sections  59,  63,  138,  139— Appeal— Rejection  of  documents  admitted 
by  Lower  Court. 

Certain  documents  having  been  allowed  by  the  District  Munaif  to  be  filed  by 
the  plaintiff  during  the  trial  of  a  suit,  the  District  Judge,  on  appeal,  held  that 
he  was  bound  to  strike  them  off  the  file  on  the  ground  that  they  were  not  filed 
with  the  plaint  nor  entered  in  any  list  annexed  to  the  plaint,  and  because  the 
Munsif  had  not  recorded  any  reascn  for  admitting  them  : 

Held,  that,  as  the  documents  had  been  admitted  in  evidence  by  the  Lower 
Court,  the  Appelltte  Court  was  bound  to  consider  them. 

[P.,  22  B.  173  (1751  ;  8  C.L  J.  147  (152)  =  12  C.W.N.  312  ;    R.,  6  C.L.J.  621  (634)  ;  10 
C.L.J.  33  =  13  C.W.N.  797  (800;  =  -2  Ind.  Cas.  946  (948).] 

THIS  was  an  appeal  from  the  decree  of  J.  H.  Nelson,  District  Judge 
of  Chingleput,  reversing  the  decree  of  T.  Chellappa  Nayakar,  District 
Munsif  of  Punamalai,  in  suit  529  of  1883. 

The  plaintiff  Minakshi  sued  the  defendants,  Velu  Pillai  and  two 
others,  to  recover  B,s.  1,380-7-3,  balance  due  on  a  promissory  note 
executed  by  Annasami,  deceased  father  of  defendants,  Nos.  1  and  2,  and 
elder  brother  of  defendant  No.  3. 

The  Munsif  decreed  for  plaintiff. 

The  defendants  appealed,  inter  alia,  on  the  ground  tha.t  the  Munsif 
had  improperly  admitted  certain  documents  in  evidence  in  support  of 
plaintiff's  claim. 

The  District  Judge  reversed  the  decree  of  the  Munsif,  remarking  in 
his  judgment — 

"  Exhibits  C  to  J  and  L  to  N  were  improperly  received  by  the  Lower 
Court.  No  list  of  documents  was  put  in  with  the  plaint,  though 
apparently  there  was  nothing  to  prevent  the  plaintiff  from  obeying  the  law  ; 
and  no  reason  for  the  Lower  Court  overlooking  [374]  this  omission 
appears  on  the  record.  I  am  bound  to  strike  all  these  documents  off  the 
record." 

The  plaintiff  appealed  to  the  High  Court. 

Bhashyam  Ayyangar  and  Kaliana  Rama  Ayyar,  for  appellant. 

Mr.  Tarrant,  Gurumurti  Ayyar  and  Sadasiva  Ayyar,  for  respondents. 

*  Second  Appeal  862  of  1884. 
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The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court;  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.). 

JUDGMENT. 

This  suit  was  brought  by  the  appellant  on  the  documents  A  and 
B  which  were  duly  filed  with  the  plaint.  At  the  hearing  the  appellant's 
fourth  witness  produce  1  on  summons  exhibits  0  to  G,  her  fifth  witness 
H  and  J,  and  her  sixth  witness  K  to  N. 

The  whole  of  these  exhibits  G  to  N,  with  the  single  exception  of 
K,  have  been  "  struck  off  the  record,  "  by  the  District  Judge,  as  not 
having  been  entered  in  any  list  attached  to  the  plaint  and  on  the  ground 
that  the  Munsif  had  recorded  no  reason  for  allowing  their  admission. 
Now  the  majority  of  these  exhibits,  including  K,  were  simply  put  in 
evidence  for  the  comparison  of  Annasami's  signature  thereto,  with  his 
alleged  writing  in  A  and  B.  C,  however,  is  stated  to  contain  an  admis- 
sion of  the  debt  by  the  deceased  Annasarni,  while  D  and  E  contain  a 
similar  admission  by  the  respondent  No.  1  and  F,  which  the  resoondent 
No.  1  admits,  has  been  filed  to  support  D  and  E,  by  comparison  ot  the 
handwriting. 

The  District  Judge  has  not  stated  under  what  section  of  the  Code 
he  considered  that  these  exhibits  could  be  absolutely  ignored.  Section  59 
certainly  does  require  a  plaintiff  to  file  with  his  plaint  a  list  of  all  the 
documents  on  which  he  relies,  i.e.,  which  he  is  then  in  a  position  to  know 
to  be  essential  to  his  case,  whether  in  his  possession  or  power  or  not ; 
but  this  cannot  apply  to  documents  tendered  merely  for  comparison  of 
handwriting.  Section  63  states  the  penalty  for  omitting  to  file  such  a 
list.  No  document  which  ought  to  have  been  entered  in  such  a  list  shall 
be  received  in  evidence  at  the  hearing  without  the  leave  of  the  Court. 
Wich  regard  to  that  it  is  enough  to  say  that  the  Munsif  did  allow  the 
documents  to  he  filed.  Either  there  was  an  objection  raised  which 
was  overruled,  or  they  were  not  objected  to'  :  and  in  either  case  we 
do  nob  think  ib  open  ro  the  Apuellate  Court  to  refuse  to  consider 
[375]  their  value.  Goshain  Tola  Ram  v.  Raja  Rickmunee  Bullub  (1), 
Hanoomctn  Singh  v.  Fell  (2). 

Reference  has  been  made  to  Sections  138  and  139,  but  with  regard 
to  these  it  is  sufficient  to  say,  first,  that  it  is  very  doubtful  whether  any 
of  these  documents  can  be  said  to  have  been  in  the  possession  or  power 
of  the  plaintiff  herself,  and,  secondly,  that  there  is  nothing  to  show 
that  the  plaintiff  was  called  upon  to  produce  her  documents  at  the  first 
hearing.  It  is  only  documents  which  ought  to  have  been  produced 
at  the  first  hearing  that  can  be  absolutely  excluded  under  Section  139 
and  documents  need  not  be  produced  at  the  firsc  hearing  unless  "  called 
for  by  the  Court." 

We  consider  that  the  District  Judge  is  bound  to  consider  the  docu- 
mentary evidence  and  to  give  it  such  weight  as  it  deserves.  With  regard 
to  K,  it  has  been  pointed  out  that  the  witness  who  produced  ib  did  so 
under  a  summons,  but  it  ia  not  likely  that  this  will  materially  affect  the 
view  which  the  Judge  has  taken  of  it. 

We  refer  to  the  Judge,  on  the  whole  evidence,  the  issue,  Whether  the 
documents  sued  on  are  genuine,  and,  if  so,  whab  is  the  amount;  due  to  the 
plaintiff  ?  With  regard  to  the  ninth  ground  of  appeal  and  C.M.P.  687  of 
1884,  the  application  for  the  admission  of  the  documents  should  be  made 
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to  the  District  Judge.     We  will  only  say  that,  if  the  allegations  made  in 
the  ground  of  appeal  are  oorrecfc,  the  documents  ought  to  be  admitted. 

The  District  Judge  is  requested  to  submit  his  finding  OQ  the  above 
issues  to  this  Court  within  six  weeks  from  the  date  of  receiving  this  order 
when  10  days  will  be  allowed  for  filing  objections. 


8  H.  376  =  9  Ind.  Jar.  265. 
[376]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Brandt. 


UMAMAHESWARA  (Plaintiff),  Appellant  v   SINGAPERUMAL  AND 
OTHERS  (Defendants),  Respondents.* 
[20bh  February  and  9th  March,  1885.] 

Hindu  law — Money  decree  against  father  — Attachment  of  sons'  shares. 

In  a  suit  brought  against  the  father  of  a  Hindu  family  aad  his  eldest  son,  on 
a  bond  execute  1  by  the  former,  by  which  family  property  was  hypothecated  as 
security  for  the  repayment  of  the  debt,  decree  was  passed  against  the  father  only 
and  his  share  of  tbe  property  was  declared  liable  to  be  sold.  In  execution  of  this 
decree,  family  property  was  attached,  but,  on  the  intervention  of  the  younger 
sons,  the  attachment  was  set  aside  as  to  their  shares.  In  a  suit  brought  by  the 
decree-holder  to  establish  his  right  to  sell  the  younger  sons'  shares  in  satisfaction 
of  the  decree  against  their  father  : 

Held,  that  so  far  as  the  younger  SODS  were  concerned  the  decree  must  be  treated 
as  a  decree  for  money  against  the  father  and  that  all  that  could  be  sold  in  execu- 
tion of  the  decree  against  the  f  tiher  was  the  share  of  the  father. 

[R.,  7  M.L.T.  373  (375)  =  1910  M.W.N.  35  =  5  Ind.  Gas.  735;  D.,  10  M.  316   (317).] 

THIS  was  an  appeal  from  the  decree  of  G.  D.  Irvine,  Acting  District 
Judge  of  Trichinopoly,  dated  17ch  July  1884,  confirming  the  decree  of 
T.  M.  Baogacharyar,  District  Munsif  of  Aryalur,  in  suit  29  of  1882. 

The  plaintiff,  Umamaheawara  Ayyan,  brought  suit  No.  595  of  1880 
against  the  father  of  the  three  minor  defendants  in  this  suit  and  their 
elder  brother  to  recover  Us.  792-2-0,  due  under  a  bond,  hypothecating 
certain  land  as  security  for  the  debt,  dated  5th  April  1875,  executed  by 
the  father  in  satisfaction  of  a  decree  obtained  against  him  in  1871,  which 
decree  was  obtained  on  a  bond  of  1868  for  money  borrowed,  ic  was 
alleged,  for  family  purposes  by  the  father. 

The  plaintiff  obtained  a  decree  against  the  father  only,  and  his  share 
in  the  family  property  was  declared  by  the  decree  to  be  liable  to  be  sold 
in  default  of  payment. 

In  execution  of  this  decree,  plaintiff  attached  certain  family  property, 
upon  which  the  present  defendants,  by  their  next  friend,  [377]  intervened, 
claiming  that  their  shares  in  this  property  were  uoc  liable  to  ba  sold  and  on 
the  16th  September  1881  their  claim  was  allowed. 

This  suit  was  accordingly  brought  to  establish  the  liability  of  the 
defendants'  shares  in  the  property  attached  to  be  sold  in  satisfaction  of  the 
decree  obtained  by  the  plaintiff  against  their  father. 

It  was  alleged  in  the  plaint  that  the  defendants  were  not  born  in  1868 
when  the  original  bond  was  executed  bv  their  father,  and  therefore,  their 
right  to  object  to  the  sale  of  the  property  hypothecated  was  denied. 

The  defendants  pleaded,  inter  alia,  that,  as  plaintiff  had  failed  in 
suit  595  of  1880,  to  prove  that  the  debt  was  binding  on  the  family  (this 

'  Second  Appeal  796  of  1884 . 
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issue  having  been  raised),  he  was  debarred  by  Sections  13  and  43  of  the       1885 
Code  of  Civil  Procedure  from  bringing  this  suit.  MARCH  9. 

The  District  Munsif  overruled  these  pleas,  but   held  that,  under  the        

decree  in  suit  595  of  1880,  the  defendants'  shares  could  not  be   sold,  and,    APPEL- 
therefore,  he  decline!  to  admit  evidence  tendered  to  show  that  the  judg-       LATE 
ment-debt  in  that  suit  was    binding   on   the   defendants — Chockalinga  v.      CIVIL. 
Subbaraya  (l). 

On  appeal,  the  District  Judge  referred  to   Ramakrishna  v.  Namasi-    8  M.  376= 
vaya  (2)  overruling  the  case  cited  by  the  Munsif,  but  confirmed  the  decree  9  Ind-  ^nf • 
on  the  ground  that  the  plaintiff  was  really  bringing  a  fresh  suit  on  the        2^3. 
same  cauae  of  action  against  other  members  of  the  family,  whom  he  ought 
to  have  included  in  the  former  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Shephard  and  Ramachandra  Rau  Saheb,  for  appellant. 

Balaji  Rau,  for  respondents. 

The  Court  (HUTCHINS  and  BRANDT,  JJ.)  delivered  the  following 

JUDGMENT. 

The  judgment  of  the  District  Court  cannot  be  supported  on  the 
ground  on  which  it  has  been  put.  The  appellant  having  obtained  a 
hypothecation-bond  from  a  Hindu  father,  sued  the  debtor  and  the 
debtor's  eldest  son  and  obtained  a  decree  against  the  father  and  the  father's 
share  in  the  property,  the  eldest  son's  share  being  exonerated  on  the 
ground  that  appellant  had  failed  to  prove  that  the  debt  was  a  family  debt. 
But  the  fact  of  the  eldest  son  having  been  sued  cannot  affect  the 
creditor's  position  as  against  the  younger  sons.  So  far  as  they,  the  present 
[378]  respondents,  are  concerned,  the  appellant  holds  a  money-decree 
against  their  father  with  an  express  charge  on  a  certain  share  of  the  pro- 
perty, wrhich  does  not  include  respondents'  shares.  We  agree  with  the 
appellant's  counsel  that  the  creditor  cannot  be  put  in  a  worse  position 
by  the  fact  of  his  judgment-debt  being  expressly  charged  on  the  father's 
share.  As  between  him  and  the  respondents  be  is  the  holder  of  a  money- 
decree  against  their  father — neither  more,  nor  less.  Section  43  of  the 
Code  apolies  only  where  part  of  a  claim  has  been  relinquished,  not  whore 
the  plaintiff  has  omitted  to  join  some  of  those  liable  for  his  claim. 
When  a  plaintiff  omits  to  join  some  of  those  liable,  he  is  estopped  from 
bringing  a  fresh  suit,  not  by  Section  43,  but  by  the  doctrine  of  King  v. 
Hoare  (3)  that  no  man  may  bring  two  suits  on  the  same  obligation.  But 
it  has  been  held  by  a  Full  Bench  in  the  case  mentioned  by  the  District 
Judge,  Ramakrishna  v.  Namasinaya  (2),  that  this  principle  does  not  apply 
where  the  second  suit  is  brought,  not  on  the  original  obligation,  but  simply 
for  the  purpose  of  establishing  that  the  interest  of  the  sons  in  the  joint 
family  property  may  be  sold  under  the  decree  against  the  father. 

The  question,  however,  arises,  and  it  is  this  which  induced  us  to 
reserve  judgment  in  the  case,  whether  under  any  circumstances 
the  effect  of  a  mere  money-decree  against  a  father  can  be  extended 
so  as  to  bind  the  sons'  interests.  This  point  was  not  considered  in 
Ramakrishna  v.  Namasivaya  ('^).  The  statement  of  the  facts  seems 
to  indicate  that  the  judgment-debt  was  charged  on  the  property,  and  we 
have  inspected  the  original  decree  and  find  that  it  was  so  charged.  And  in 
Sitanath  Koer  v.  Land  Mortgage  Bank  of  India  (4)  also  there  was  a 
mortgage-decree.  It  is  now  settled  law  that  a  decree  against  a  Hindu  father 

(1)  5  M.  133.  (2)  7  M.  295.  (3)  13  M.  &  W.  494.  (4)  9  0.  888." 
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1885       and  the  family  property  in  his  hands  binds  the  property,   and  that  the 
MAKCH  9.    whole  property  can  be  sold  under  such  decree,   subject  to  the  right  of  the 

sons  in  certain  cases  to  come  ID  and  show  that  the  debt  was  incurred  for 

APPEL-    an  immoral  or  illegal  purpose.     Where,  therefore,  the  sons  come  in  before 

LATE       the   sale   and  claim  the  exemption  of  their  shares,  a  question   between 

CIVIL       them  and  the  decree-holder  is  properly   raised  in  execution,  and  the  party 

against  whom  the  order  is  made  is  entitled,   under  Section   283,  to  insi- 

8  M.  376=   tute  a  suit  to   establish  the  right   which  he   claims,   which    in   the  case 

9  Ind.  Jar.    of  the  decree-holder  is  the  right  to  bring  the  whole   [379]    property  to 

265.  sale.  But  where  the  decree  is  a  simple  money-decree  against  the 
father,  all  that  can  be  sold  is  the  father's  interest  and  the  right  to 
have  such  Interest  ascertained  and  partitioned  off — Hardi  Narain  Sahu  v. 
Ruder  Perkash  Misser  (1).  Where  the  decree-holder  attaches  more 
than  the  father's  interest,  the  sons  have  a  right  to  come  in  and  object 
in  the  same  way  as  any  stranger  interested  in  the  property,  but  neither 
the  fact  of  their  claim  being  allowed  nor  the  circumstance  that  the  judg- 
ment-debtor happens  to  be  a  Hindu  father  can  in  any  way  give  the  decree- 
holder  a  right  to  extend  the  operation  of  the  decree  or  proceed  against 
more  than  his  debtor's  right,  title  and  interest. 

Upon  this  ground,  the  appellant's  suit  fails  and  his  second  appeal 
must  be  dismissed  with  costs. 


8  M.  379  =  1  Weir  679. 
APPELLATE  CEIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


EAMASAMI  v.  KANDASAMI.*     [19th  January,  1885.] 

Act  XIII  of  1859 — Contract  to  supply  labourers. 

A  contract,  in  consideration  of  an  advance  of  money,  to  supply  labourers  to  do 
certain  work  on  an  estate,  falls  within  the  scope  of  Act  XIII  of  1859,  and  the  fact 
that  such  contract  contains  covenants  to  pay  penalties  in  default,  of  supplying  the 
labourers,  and  to  repay  the  advance,  if  necessary,  by  personal  labour  for  five 
years,  does  not  take  the  contract  out  of  the  operation  of  the  Act.  so  as  to  make 
illegal  an  order,  directing  the  contracior  to  be  imprisoned  for  failure  to  comply 
with  an  order  to  repay  the  advance. 

[R.,  3  L.B.R.  33  (35)  ;  1  Weir  686  (687).] 

THIS  was  a  reference  to  the  High  Court,  under  Section  438  of  the 
Code  of  Criminal  Procedure,  by  C.  Rough,  Acting  Joint  Magistrate  in 
charge  of  the  Office  of  the  District  Magistrate  of  Madura. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.) 

Counsel  were  not  instructed. 

JUDGMENT. 

The  accused  received  an  advance  of  Es.  54  and  agreed  to  collect 
within  one  week  20  coolies  and  within  another  [380]  week  15  more 
coolies,  to  take  them  to  the  complainant's  coffee-estate,  to  get  work 
done  by  them  on  the  estate  for  one  month,  and  to  get  their  accounts 
settled  so  as  to  leave  no  arrear  outstanding  against  him.  Pie  further 

*  Criminal  Revision  Case  19  ot  1885. 
(1)  10  C.  626. 
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agreed  to  pay  a  penalty  of  Bs.  1  and  2  per  diem  in  case  of  delay  on  his  part        1885 
in  supplying  the  two  sets  of  labourers,  respectively.     He  also  engaged,  in     JAN.  19. 
case  be  failed  to   fulfil  the  contract,  to    make  compensation  for  any  loss 
wbich  tbe  complainant  may  sustain,    to  undergo  the  punishment  pre- 
scribed by  Act  XIII  of  1859,  and  that,  in  repayment  of  the  said  advance, 
he  would  himself  reoair  to  the  coffee-estate  and  work  on  it  as  a  cooly  for  CRIMINAL. 

five  years,  and  that  at  the  end  of  the  fifth  year  he  would  get  his  accounts        

settled  and  take  back  the  agreement.  The  accused  failed  to  supply  coolies  8  M- 
according  to  this  contract,  and,  on  the  14th  August  1883,  the  Sheristadar  * 
Magistrate  of  Dindigul  found  that  the  contract  was  broken  and  directed 
the  accused,  under  Act  XIII  of  1859,  to  repay  the  advance  of  Es.  54 
within  fifteen  days  from  that  date  as  offered  by  the  accused  and  agreed  to 
by  tha  complainant.  The  accused  having  failed  to  comply  with  this  order, 
the  Sheristadar  Magistrate  sentenced  him  to  undergo  rigorous  imprison- 
ment for  one  month.  The  Joint  Magistrate  in  charge  of  the  District 
Magistrate's  Office  observes  that  the  advance  was  made  to  the  accused 
for  the  purpose  of  collecting  coolies  to  work  on  a  coffee-estate,  that  the 
penalty  prescribed  being  personal  service,  the  case  does  not  fall  within  the 
scope  of  Act  XIII  of  1859,  that  the  order  for  the  repayment  of  the  advance 
was  one  which  it  was  not  competent  for  the  Sheristadar  Magistrate  to 
pass,  and  that  the  sentence  of  rigorous  imprisonment  must  be  set  aside  as 
illegal. 

The  accused  agreed  to  collect  coolies  and  to  get  work  done  by  them  on 
the  coffee-estate  for  one  month  and  the  agreement  is  within  the  scope  of 
Ace  XIII  of  1859.  How  far  the  agreement  to  pay  a  penalty  for  every  day's 
delay  in  supplying  labourers  and  to  serve  as  a  cooly  for  five  years,  in  the 
event  of  the  contract  not  being  fulfilled,  is  valid,  it  is  not  necessary  to 
decide  for  the  purpose  of  this  reference,  but  it  would  suffice  to  observe 
that  even  if  ic  is  valid,  the  complainant  is  still  entitled  to  claim  the  perform- 
ance of  tbe  substantive  agreement  if  still  capable  of  performance,  or  the 
repayment  of  the  advance. 


8  M.  381. 

[381]   APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr,  Justice  Brandt. 

KANNA  PISHARODI    (Defendant  No.    J),    Appellant  v.    KOMBI    ACHKH 

AND  ANOTHER  (Plaintiffs),  Respondents* 

[14th  January  and  Isfc  April,  1885.] 

'Malabar   law—Karnavan—Poivers  restricted  by  family  arrangement— Redemption  of 
kanam— Repayment  of  renewal  fee,  improperly  re-received  by  karnavan — Amount 
to  be  ascertained  before  decree — Value  of  improvements   to  be  ascertained  before 
ice  —  Jenmi — Right  to  deduct  arrears  of  rent  due  from  sum  payable. t 

Tbe  ordinary  powers  of  the  kirnav^n  of  a  Malabar  tarwad  can  be  restricted  by 
:a  family  agreement  to  which  ha  is  »  party,  and  if  in  breach  of  such  agreement, 
the  k-trn-tvan  makes  an  alienation  to  a  stranger  who  has  cotico  of  the  agreement, 
the  tarwad  is  not  bound  by  the  alienation. 

When  a  decree  in  passed  for  recovery  of  land  demised  on  kanam  on  payment  of 
the  amount,  received  as  renewal  fee,  the  amount  must  be  ascertained  at  the  trial 
and  inserted  in  the  decree. 

On  taking  an  account  between  the  jenmi  fniortgagOr)  and  kanam- holder 
mortgagee),  the  former,  on  redemption,  bat  by  custom  a  right  to  deduct  all 

•  Second  Appeal  9  of  1884. 
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arrears  of  rent  due  to  him  from  the  sum  which  he  has  to  pay  to  the  latter  before 
recovering  possession  of  the  land. 

[Appr,  8   M.  415   (418);  R.,  28  M.    182   (193)   (F.B.)  =  H  M.L.J.   415  ;    D.,  17  M. 
271  (273).] 

THIS  was  an  appeal  from  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Malabar,  reversing  the  decree  of  B.  Kamaran  Nayar,. 
District  Munsif  of  Temelprom,  in  -suit  538  of  1882. 

The  facts,  so  far  as  they  are  necessary  for  the  purpose  of  this  report, 
appear  from  the  judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.). 

Gopalan  Nayar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

The  respondents  brought  this  suit  to  recover  two  items  of  property, 
which,  they  alleged,  had  been  demised  on  kanam  by  their  ancestor  to 
defendant  No.  1  in  1034  (1858). 

So  far  as  is  necessary  to  consider  the  pleas  for  the  purposes  of  this 
appeal,  the  defendants  pleaded  that  the  demise  of  1034  was  renewed  by 
the  karnavan,  Pangi  Achen,  in  1053  (1878),  that  rent  [382]  had  been  duly 
paid,  and  that,  if  they  were  ousted,  they  were  entitled  to  the  value  of 
improvements. 

The  Judge  has  found  that  defendant  No.  1,  the  kanam-holder,  was 
aware  that  the  karnavan,  Pangi  Achen,  had  no  right  to  grant  a  renewal  by 
reason  of  an  agreement  made  by  the  family  restricting  his  powers.  He, 
therefore,  set  aside  the  renewal  and  decreed  the  return  of  the  property. 
But  he  directed  that  the  amount  received  for  the  renewal  fee  should  be 
ascertained  in  execution  of  decree  and  should  be  repaid  by  the  respondents. 
He  also  held  that  tne  rent  which  was  in  arrear  should  be-  deducted  from 
the  kanam-amount,  but  he  omitted  to  decide  whether  the  holder  of  the 
kanam  or  persons  in  possession  were  entitled  to  any  sum  for  improve- 
ments. 

In  second  appeal,  it  is  contended  that  a  karnavan  is  competent  to 
grant  a  renewal  of  a  kanam  and  that  the  District  Court  erred  in  holding 
that  a  renewed  kanam  was  not  valid  ;  that  having  paid  the  renewal  fee 
the  kanam-holder  is  entitled  to  the  further  term  of  twelve  years  ;  that 
the  claim  to  set  aside  the  renewed  kanam  is  barred  by  limitation  ;  that 
no  more  than  three  years'  rent  can  be  set  off  against  the  kanam-amount ; 
and  that  the  value  of  improvements  should  have  been  awarded. 

Ordinarily,  it  is  of  course  true  that  the  karnavan  of  a  Malabar  tarwad 
is  entitled  to  grant  a  renewal  of  a  kanam,  but  it  is  in  the  power  of  the 
family,  with  the  assent  of  the  karnavan,  to  place  a  restriction  on  his 
ordinary  powers,  and  in  this  case  it  is  found  by  the  Judge  that  the  family 
had  done  so  and  that  the  fact  was  known  to  the  kanam-holder  ;  conse- 
quently, although  the  kanam-holder  had  paid  the  renewal  fee,  the  tarwad 
is  entitled  to  contend  that  the  renewal  was  improperly  granted,  and  on 
returning  the  renewal  fee.  it  may  claim  to  recover  possession  of  the  pro- 
perty, inasmuch  as  the  original  kanam  has  expired. 

The  District  Court  should  not  have  postponed  the  inquiry  as  to 
the  amount  paid  for  renewal  to  the  execution  of  the  decree.  It  should 
have  ascertained  what  was  the  sum  which  was  raid,  and  in  its  decree 
should  have  directed  the  restoration  of  the  property  conditionally  on  the 
repayment  of  that  sum.  Ib  was  also  the  duty  of  the  Court  to  have  ascer- 
tained whether  the  kanam -holder  was  entitled  to  any  sum  for  improve- 
ments, and  if  so,  what  was  the  sum  to  which  he  was  so  entitled. 
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[383]  With  regard  to  the  claim  to  set  off  arrears  of  rent  for  more 
thaa  three  years  against  the  kanam-amount,  we  observe  that,  in  the  Sadr 
Court's  proceedings  of  5th  August  1856,  this  right  was  distinctly  recogniz- 
ed. Those  proceedings  are  io  accordance  with  the  customary  law  recorded 
in  "  Vyavahara  Samudram,  "  a  work  to  which  an  antiquity  of  over  two 
hundred  years  is  attributed. 

It  is  no  doubt  true  that,  where  a  "  set-off  "  is  pleaded,  only  so  much 
of  it  can  ba  allowed  as  falls  within  the  period  of  limitation,  if  the  set-off 
consists  of  a  debt  resulting  from  an  independent  transaction.  But  the 
claim  that  a  deduction  should  be  made  from  the  kanam-amount  on  account 
of  arrears  of  rent  is  not  properly  described  as  a  ''  set-off." 

By  the  custom  of  the  country  the  kanam-amount  is  looked  upon  as  a 
security  for  the  rent ;  and  on  the  expiry  of  the  term,  an  account  is  taken 
between  the  jenmi  and  the  kaoam-holder,  and  while  there  is  allowed  to 
the  kanam-holder  interest  on  the  sum  paid  by  him  as  kanam  and  the 
value  of  improvements,  there  is  allowed  to  the  jenmi  whatever  rent  may 
be  in  arrear,  with  interest  on  the  arrears.  In  taking  this  account, 
allowance  is  made  to  the  landlord  of  all  the  rent  in  arrear,  and  not  only 
of  so  much  as  could  have  beau  recovered  by  the  jenmi  if  he  had  brought  a 
suit  for  the  rent. 

This  is  in  accordance  with  the  general  law  that,  where  parties  reserve 
the  settlement  of  the  items  of  cross  and  connected  accounts  to  a  particular 
period,  the  several  items  will  then  be  admitted  or  disallowed  independently 
of  any  question,  whether  suit  could  be  brought  fco  recover  them  separately. 
The  jenmi  has  the  right  either  to  sue  for  the  rent,  as  it  accrues  due,  or  to 
claim  the  enforcement  of  the  security  afforded  by  the  kanam  amount 
when  the  account  between  the  parties  is  adjusted. 

We  must  set  aside  the  decree  and  direct  the  Judge  to  ascertain  what 
is  the  amount  of  the  renewal  fee,  if  any,  that  was  paid  and  what  is  the 
value  of  improvements  to  which  the  kanamdar  is  entitled,  if  any,  in  respect 
of  improvements. 

Having  tried  these  issues,  we  direct  him  to  pass  a  fresh  decree.  The 
costs  of  this  appeal  will  abide  and  follow  the  result. 

NOTE.— See  7  M.  545. 


8  H.  384. 

[384]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Hutchins  and    Mr.   Justice  Brandt. 


KRISHNAN  (Plaintiff),  Petitioner  v.  REVI  VARMA  (Defendant), 
Respondent*      [13th  and  14th  March,  1885.] 

Court  Fees  Act,  Section  7,  clausesii,  iv-  Claim  for  future  emoluments  attached  to  an  office 
—  Jurisdiction—  Valuation — Madras  Civil  Courts  Act,  1873,  Section  '2 — Portion  of 
claim  struck  out  and  plaint  returned  for  presentation  to  inferior  Court. 

In  a  suit  filed  in  the  Court  of  a  Subordinate  Judge,  the  plaintiff  prayed,  inter 
alia,  for  a  decree  for  the  payment,  annually,  of  the  emoluments  attached  to  a 
certain  office,  or  their  value  at  a  rate  stated  in  the  plaint.  This  portion  of  the 
claim  he  valued,  under  clause  ii  of  Section  7  of  the  Court  Fees  Act,  at  ten  times  the 
amount  of  the  value  claimed  for  one  year.  The  value  of  the  claim  thus  stated 
exceeded  the  pecuniary  limit  of  the  jurisdiction  of  the  District  Munsif.  The 
Subordinate  Judge  held  that  this  portion  of  the  claim  was  not  actionable,  inas- 
much as  the  right,  to  the  emoluments  was  conditional  upon  services  to  be  rendered, 

*  Civil  Revision  Petition  412  of  1884. 
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and  did  not  fall  under  clause  ii  of  Section  7  of  the  Court  Pees  Act,  not  being  a  fixed 
sum  piyable  periodically,  and  therefore  he    held  that  the   plaint  wa- improperly 
valued,  that  the  suit  was   not  within  his  jurisdiction,  aod  that  the    plaint  should 
be  returned  to  be  presented  to  the  proper  Court. 
Held,  that  this  order  was  right. 

IN  suit  No.  43  of  1882  in  the  Court  of  the  Subordinate  Judge  of  North 
Malabar,  Thekkampaten  Puthen  Vittil  Krishnan  sued  Eevi  Varma  Valia 
Raja  of  Cherakal  Kovilagom  for  a  decree,  (l)  declaring  that  the  plaintiff's 
tarwad  possessed  the  hereditary  righb  to  an  office  and  other  rights  in  a 
certain  temple,  of  which  the  defendant  was  the  manager ;  (2)  declaring 
that  certain  emoluments  were  annually  due  to  plaintiff's  tarwad  and 
should  be  paid  in  future  ;  (3)  directing  payment  of  the  value  of  emoluments 
already  due  to  plaintiff  but  withheld  by  the  defendant ;  and  (4)  perpetu- 
ally restraining  defendant  from  obstructing  the  plaintiff  in  the  performance 
of  the  duties  of  his  office. 

[385]  The  suit  was  valued  as  follows  : — 

Es.     A.     P. 

Ten  times  Rs.  214-13-11,  emoluments  due 

for  ayear    ...  ...  ...  ...  2,148  11    2 

Arrears  of  emoluments       ...  ...  ...     437     1    1 

Interest  on  arrears  33     4    5 


Total  ...  2,619     0     8 

Court  Fee  stamps  for  Es.  160  were  affixed  to  the  plaint  and  sub- 
sequently an  additional  stamp  of  Rs.  10  was  added  for  the  injunction, 
and  the  plaint  was  declared  to  be  properly  stamped  by  the  Subordinate 
Judge  (V.  P.  deRozario)  on  the  16th  December  1882.  On  the  22nd  of 
January  1884,  the  case  was  tried  by  C.  Eamachandra  Ayyar,  who  delivered 
the  following  judgment : — 

"  The  plaintiff,  calling  himself  Karayma  Kalagom  and  hereditary 
Karyam  Parayunnavar,  sues  to  have  declared  as  against  the  defendant  his 
right  to  both  the  offices  and  to  the  future  emoluments  throughout  the 
existence  of  his  tarwad,  and  also  to  recover  arrears  of  wages  or  emolu- 
ments for  twenty-nine  months  from  30th  Minam  1055  (10th  April  1880) 
and  for  a  perpetual  injunction  restraining  the  defendant  from  interfering 
with  the  performance  of  the  duties. 

"  Both  the  offices  claimed  are  alleged  to  yield  an  annual  income  of 
Rs.  214-13-11,  and  the  123  items  of  income  consist  of  boiled-rice,  oil,  raw- 
rice,  sugar,  burnr.-sticks,  and  milk-conjee,  said  to  be  annually  given  to  the 
plaintiff's  tarwad  for  services  rendered :  no  fixed  money  allowance 
appertains  to  the  office,  and  the  value  of  the  123  items  is  not  fixed. 
However  it  may  be,  the  emoluments  claimed  are  purely  wages  to  be  earned 
by  rendering  services  which  maybe  dispensed  with  byperson  having  author- 
ity for  proved  misconduct.  The  yearly  income,  therefore,  can  be  called 
neither  maintenance  nor  annuity  within  the  meaning  of  clause  ii,  Section  7 
of  the  Court  Fees  Act.  Maintenance,  annuity,  and  other  sums  payable 
periodically  should  be  fixed,  and  this  is  distinguishable  from  arrears  of 
maintenance  for  which  clause  i  specially  provides.  Under  this  clause,  suit 
for  arrears  of  sums  periodically  payable  is  valued  according  to  the  amount 
claimed. 

"  The  plaintiff,  seeking  for  a  declaration  of  his  right  to  both  the 
offices  and  for  recovery  of  twenty-nine  montus'  arrears  of  his  emoluments, 
had  to  value  his  suit  under  clause  iv  ;  for  he  prays  for  a  declaratory  decree 
with  consequential  relief,  which  is  the  recovery  [386]  of  the  arrears  of 
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•wages.  The  arrears  of  emoluments  claimed  were  Bs.  470-5-6,  and  this 
was  the  value  of  the  suit.  But  the  plaintiff  asks  for  a  declaration 
entitling  him  to  payment  of  future  wages,  or  emoluments,  as  ha  calls  it, 
throughout  the  existence  of  his  tarwad.  This  becomes  due  to  him  only  when 
the  service  for  which  it  may  ba  due  is  performed.  I  do  noo  see  any  legal  cause 
of  action  for  this  claim.  The  claim  has  baen  made  apparently  to  evade 
the  District  Munsif's  jurisdiction  over  the  suit.  It  is  true  that  a  plaintiff 
might  ask  for  several  reliefs  in  one  suit,  but  the  Court  has  power  to  strike 
out  any  one  relief  for  which  it  may  appear  that  no  cause  of  action  had 
accrued  on  the  date  of  tbe  plaint.  In  my  opinion,  the  plaintiff  had  no 
cause  of  action  to  sue  for  his  future  wages  or  emoluments  for  an  indefinite 
period,  and  this  prayer  the  Court  is  not  bound  to  allow.  The  valuation 
set  upon  this  right  was  Bs.  2,148-11-2.  This  being  struck  off  the 
plaint,  the  value  of  the  other  reliefs  asked  for  is  Bs.  470-5-6  and  the  suit 
is  cognizable  by  the  District  Munsif.  Directing  the  defendant  to  continue 
payment  to  the  plaintiff's  tarwad  of  future  wages  for  an  indefinite  period 
would  imply  a  direction  of  the  Couit  to  the  plaintiff  to  continue  perform- 
ance of  his  duties  for  an  indefinite  period,  and  this  would  be  absurd.  If 
the  plaintiff  refuse  to  perform  his  duty,  the  defendant  might  engage  another. 
It  is  argued  that  even  if  the  plaintiff  was  entitled  to  claim  future  wages, 
valuing  one  year's  wages  at  ten  times,  the  value  for  the  puroose  of  juris- 
diction is  one  year's  wages  only  ;  for  the  subject-matter  of  the  suit  is  one 
year's  wages  only.  There  is  mush  force  in  this  argument,  and  the 
plaintiff's  vakil  does  not  show  me  any  precedent  to  the  contrary.  This 
view  of  the  question  also  reduces  the  valuation  with  in  the  pecuniary 
jurisdiction  of  a  District  Munsif. 

"  I  am  of  opinion  that;  the  suit  has  been  improperly  valued  and  so 
the  Court  is  not  bound  to  try  the  suit;  when  the  proper  value  is  within  the 
District  Munsif 's  jurisdiction.  I  find  that  the  value  of  the  suit  is 
Bs.  684,  and  direct  that  the  plaint  be  returned  to  tbe  plaintiff  to  be 
presented  to  the  proper  Court.  The  plaintiff  will  bear  all  costs." 

Against  this  order  the  plaintiff  appealed  to  the  District  Court. 

The  District  Judge,  T.  vonD.  Hardinge,  confirmed  the  order  of  the 
lower  Court.  The  plaintiff'  then  presented  a  petition  to  the  [387]  High 
Court  under  Section  622  of  the  Code  of  Civil  Procedure,  praying  than 
tbe  lower  Court's  order  might  be  set  aside  on  the  ground,  inter  alia,  that 
the  Subordinate  Judge  had  jurisdiction  to  try  the  suit  and  that  it  was 
properly  valued  in  the  plaint. 


Anantan  Nayar,  for  petitioner. 
Sankaran  Nayar,  for  respondent. 

The  Court  (HUTCHINS  and  BRANDT,  JJ.) 
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delivered  the  following 


JUDGMENTS. 

HUTCHINS,  J. — The  plaintiff  asked  for  arrears  and  for  a  declaration 
of  right  with  a  direction  that  the  defendant  should  pay  certain  emolu- 
ments annually  in  future.  The  Subordinate  Judge  held  that  the  prayer 
fora  direction  for  future  payments  must  be  struck  out,  as  no  cause 
of  action  for  them  had  accrued  and  as  they  were  not  of  so  fixed  and 
definite  a  character  as  to  come  within  the  term  "  sums  payable  periodic- 
ally "  in  Clause  ii,  Section  7,  of  the  Court  Fees  Act. 

It  is  admitted  that,  if  this  prayer  is  excluded,  the  suit  falls  within  a 
Munsif's  jurisdiction  and  the  plaint  was  properly  returned. 
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It  seems  to  me  that  the  Judge's  order  was  right,  and  for  the  reason 
on  which  he  has  chiefly  relied,  viz.,  that  it  would  be  impossible  to  order 
the  defendant,  to  make  future  payments  which  would  only  become  payable 
upon  the  plaintiff  performing  certain  acts  which  he  might  never  perform. 

This  application  must    accordingly  be  dismissed  with  costs. 

BRANDT,  J. — I  agree  that  the  petition  must  be  dismissed.  The 
question  of  jurisdiction  does  no  doubt  arise,  but  if  the  Subordinate  Judge 
has  correctly  interpreted  the  law  he  had  no  jurisdiction,  and  I  have  some 
doubt  whether  we  should  go  back  to  determine  whether  or  not  the  Subor- 
dinate Judge  has  correctly  decided  the  point  of  law  raised.  If  we  are  to 
determine  this,  I  have  no  doubt  the  conclusion  arrived  at  is  right. 

The  subject-matter  of  the  suit  was  in  reality  a  claim  to  the  money 
value  of  certain  emoluments  due  for  past  services  and  for  a  declaration 
that  the  plaintiff  has  a  right  or  lies  under  an  obligation  to  perform  such 
services. 

The  subject-matter  of  this  suit  does  not  require  a  Court  Fee  stamp 
payable  in  respect  of  a  suit  beyond  the  pecuniary  juris  notion  of  a  District 
Munsif,  unless  a  sum  equal  to  ten  times  the  [388]  yearly  emoluments 
claimed  be  taken  into  calculation,  and  I  am  clearly  of  opinion  that;  it  is 
not  open  to  a  plaintiff  to  represent  the  subject-value  of  the  suit  as  more 
than  it  really  is  with  a  view  to  having  his  suit  filed  in  a  superior  Court, 
and  that  if  this  is  done  by  mistake  tb»  suit  must  nevertheless  be  remitted 
to  the  lowest  Court  of  competent  jurisdiction. 

The  words  "  or  other  sums  payable  periodically "  in  clause  ii  of 
Section  7  of  the  Court  Fees  Act  do  not  apply  to  the  case  of  boiled  rice,  oil, 
ghee,  &c  ,  to  which  it  is  the  plaintiff's  case  that  he  will  be  entitled  on 
performance  of  certain  services  to  be  rendered,  which  services,  by  reason 
of  the  death  or  of  the  dismissal  of  the  plaintiff  for  proved  misconduct,  he 
may  never  perform. 

The  relief  that  is  nominally  sought  in  respect  of  the  declaration 
asked  for  is  not  and  cannot  be  treated  as  consequential  relief. 

For  the  reason  stated  at  the  conclusion  of  the  judgment  of  my  learned 
colleague,  a  decree  for  such  consequential  relief  could  not  bema^ie,  and  the 
Subordinate  Judge  was  right  in  holding  that  the  prayer  for  a  direction  for 
future  payment  should  be  struck  out  or  treated  as  mere  surplusage. 


8  M.  388. 
APPELLATE  CIVIL. 


Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


KRISHNAMA  (Plaintiff),  Appellant  v.  PERUMAL  AND  OTHERS 

(Defendants),  Respondents*      [13th  October,  1884  and 

24th  March,  1885.] 

Hindu  law — Mortgage  by  father ,  Suit  to  enforce  against  manager  of  family— Decree  for 
sale — Attachment — Order  for  sale  of  property— Sale  of  right,  title,  and  interest — 
Rights  of  purchaser. 

V,  a  Hindu,  and  his  son  P  executed  a  mortgage  of  a  house,  the  self-acquired 
property  of  V.  V  having  died,  P,  the  manager  of  the  family,  was  sued  by  the 
mortgagee  on  his  own  promise  in  thq  mortgage-deed  and  as  representative  of  V, 
and  a  decree  was  passed  for  the  sale  of  the  house  in  default  of  payment  by  P 
witbin  three  months  of  the  debt  then  due. 

*  Appeal  12  of  1884. 
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[389]  This  period  having   elapsed,  the  mortgagee   Hpplied    to  the    Court    to         1885 
enforce  the  decree  by  attachment  of  the  mortgaged  property,  and   the  property    M 
having  been  attached,  application  was  made  for  sale.  MARCH  24, 


By  a  warrant,  dated  3rd  December  ]874,  the  Sheriff  of  Mndr*s  was  ordered  to 
?ell  the  property,  and  on  the  12th  July  1875  the  Sheriff  sold  the  right,  title,  and 
interest  of  the  judgment-debtor  in  the  said  bouse  to  K. 

In  a  suit  brought  by  K  against  P  and  the  other  members  of  the  family  to 
recover  possession  of  the  house  : 

Held,  that  as  the  mortgagee  intended  to  enforce  his  rights  under  the  mort- 
gage by  s*le,  and  the  Court  intended  to  sell  the  bouse  as  mortgaged  property,  K 
was  entitled  by  virtue  of  his  purchase  to  recover  possession  of  the  house — 
Bissessur  Lall  Sahoo  v.  Maharajah  Luclimessur  Singh  (6  I. A.  238)  referred  to 
and  followed. 

THIS  was  an  appeal  from  the  decree  of  Hutchins,  J.,  in  civil  suit 
No.  92  of  1883  on  the  file  of  the  Original  Side  of  the  High  Court 

The  plaintiff,  Anjemedu  Krishnama  Chetti,  sued  to  recover  possession 
of  a  house,  the  family  property  of  defendants  1 — 4,  tenanted  by  defend- 
ants 5 — 7. 

In  1868,  Eunkala  Virasami  Eeddi,  deceased  father  of  defendants 
1 — 3  and  husband  of  defendant  No.  4,  and  defendant  No.  1,  Eunkala 
Perumal  Eeddi,  mortgaged  this  house. 

In  civil  suit  479  of  ]  874,  the  mortgagees  obtained  a  decree  for  the  sale 
of  the  house  in  default;  of  payment;  of  the  debt  then  due  on  the  mortgage, 
and  on  the  2nd  April  1875  the  plaintiff  purchased  the  house  at  public 
auction  and  obtained  a  certificate  of  sale  on  the  12th  July  1875. 

On  the  10th  August  1882,  the  plaintiff  demanded  possession,  but 
the  defendants  refused  to  quit — hence  this  suit. 

On  the  28ch  April  1884,  the  following  judgment  was  delivered  by 

HUTCHINS,  J. — The  plaintitf  claims  to  eject  the  defendants  from 
their  family  house  as  purchaser  of  the  same  at  an  auction  held  by  the 
Sheriff  under  this  Court's  decree  in  civil  suit  No.  479  of  1874. 

That  suit  was  brought  against  the  defendant  No.  1  upon  a  mortgage, 
which  had  been  executed  in  1868  by  his  deceased  father  and  himself. 
The  defendants  Nos.  2  and  3  are  undivided  half-brothers  of  defendant  No.  1 
and  appear  by  him  as  their  guardian  ad  litem.  They  and  their  mother, 
defendant  No.  4,  have  also  been  present  in  person.  The  other  defendants 
are  merely  tenants  lodging  in  the  house  and  have  not  put  in  an  appearance. 

[390]  The  plaint  avers,  among  other  things,  that  the  house  at  the 
time  of  the  mortgage  belonged  to  Virasami,  tne  father  of  defendants  1,  2, 
and  3,  and  that,  up  to  the  date  of  the  present  suit,  these  defendants  were 
living  together  in  the  same  house  as  members  of  a  joint  Hindu  family. 
No  written  statement  was  put  in,  but  it  may  be  inferred  from  the  issues 
that  these  averments  were  not  traversed.  In  1876  the  plaintiff  applied 
for  delivery  of  possession  of  the  premises,  but  he  says  he  was  referred  to 
a  regular  suit.  The  plaint  avers  that  he  gave  a  formal  notice  to  quit  on 
10th  August  1882,  and  prays  for  an  accountof  rents  from  2nd  April  1875, 
the  date  of  the  auction. 

The  issues  framed  are  as  follows  : — 

I.  Can  a  decree  on  a  mortgage  obtained   against  one  member  bind 

the  family  ? 
II.  Was  the  loan  taken  for  the  purposes  of  the  family  ? 

III.  Was  the  first  defendant  sued  as  managing  member? 

IV.  To  what  relief,  if  any,  is  plaintiff  entitled  ? 

The  plaint  (A)  and  decree  (D)  in  civil  suit  479  of  1874  show  that  the 
first  defendant  was  sued  individually  and  not  as  manager  of  the  family. 
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He  is  described  in  the  former  as  the  son  and  only  legal  representative  of 
Virasami. 

It  seems  hardly  necessary  to  go  into  the  second  issue,  because  T  find 
that  the  Sheriff  proposed  to  sell  and  the  plaintiff  has  purchased  the  right, 
title,  and  interest  of  the  defendant  only,  i.e.,  of  the  present  first  defendant. 
The  certificate  of  sale  and  the  order  of  confirmatiDn  (C)  are  explicit  upon 
this  point,  and  the  sale  was  held  under  the  old  Procedure  Code. 

If  it  were  necessary,  I  should  be  inclined  to  find  that  the  mortgage 
was  binding  on  the  family.  It  was  executed  by  Virasami  who  had 
certainly  acquired  the  house  in  1855  <B),  as  well  as  by  his  eldest  and  only 
adult  son.  The  defendants'  suggestion  that  it  was  bought  with  their 
grandmother's  money  is  evidently  untrue.  The  mortgage  purports  to  have 
been  for  one  necessity  and  recites  the  fact  that  the  family  had  only  been 
living  in  the  house  ten  or  fifteen  years,  thus  supporting  the  plaintiff's 
evidence  that  Virasami  had  built  it  soon  after  his  purchase  in  1855 
Probably,  as  alleged,  with  funds  advanced  to  him  by  his  master,  except  as 
to  the  fact  that  his  master  was  in  difficulties  about  the  time  of  the 
mortgage,  the  defendants'  evidence  is  worthless,  and  that  fact  goes  to 
support  [391]  plaintiff's  case  showing  that  the  master  was  compelled  to 
realize  as  many  of  his  outstanding  debts  as  possible. 

Having  purchased  the  right,  title,  and  interest  of  the  defendant 
No.  1  only,  the  plaintiff  is  obviously  not  entitled  to  eject.  He  is  entitled  to 
the  share  of  defendant  No.  1  upon  a  partition,  but  this  is  not  a  suit  for 
partition. 

The  suit  is  dismissed.  The  only  costs  incurred  by  defendants  are 
costs  which  I  cannot  allow. 

The  plaintiff  appealed. 

Mr.  Branson,  for  appellant. 

Respondents  were  not  represented. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.J.,  and  BRANDT,  J.)  was 
delivered  by 

TURNER,  G.J. — The  evidence  sufficiently  establishes  that  the  site,  on 
which  the  house  in  suit  was  erected,  was  purchased  by  Virasami  Reddi, 
who  was  then  in  the  service  of  Anga  Chetti's  son,  Somu  Chetti,  and 
that  he  erected  the  house  thereon.  The  evidence  of  the  first  witness 
that  the  funds  were  supplied  by  Somu  Chetti  to  Virasami  is  corroborated 
by  the  fact,  proved  by  Perumal  Reddi,  that,  when  Somu  Chetti  had  need 
of  money,  Virasami  and  Perumal  mortgaged  the  house  and  supplied  him 
with  Us.  500,  which  was  probably  in  repayment  of  the  debt  due  to  him 
for  the  loan. 

The  mortgagees  brought  suit  against  Pernmal  Reddi,  and  in  their 
plaint  stated  that  be  was  the  son  and  only  legal  representative  of  his 
father,  but  he  was  also  sued  on  his  own  agreement  in  the  mortgage-deed  ; 
and  on  4th  August  i874,  a  decree  was  uassed  against  him  personally,  as 
well  as  a  sale  ordered  of  the  mortgaged  property  if  default  was  made  in 
payment  of  the  debt  and  costs  of  suit  for  three  months  from  the  date  of 
the  decree. 

On  the  5th  November  1874,  the  decree-holders  applied  to  enforce  the 
decree  against  the  then  defendant,  Perumal  Reddi,  by  attachment  of 
his  immoveable  property  as  specified,  and  the  specification  described 
the  mortgaged  house  and  ground.  On  the  6th  November,  a  warrant 
was  issued  which  recited  so  much  of  the  decree  as  decreed  the  recovery  of 
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the  debt  and  costs  from  the  defendant,  and  that  application  had  been        1885 
made  for  the  attachment  of  the  immoveable  property  of  the  judgment-   MARCH  24. 
debtor  specified  as  the  house  and  ground  mortgaged. 

[392]  On   the   1st  December  application   was  made  for  sale  of  the     APPEL- 
attached  property.  LATE 

By  a  warrant,  dated  the  3rd  December  1874,  addressed  to  the  Sheriff      GlVIL 

and  which  recited  that  an  order  had  been  issued  for  the  attachment  of  the        

immoveable  property  thereunder  specified,  viz.,  the  house  and  ground  8  Jfl.  38fk 
mortgaged,  the  Court  commanded  the  Sheriff  to  sell  the  said  property  or 
so  much  thereof  as  might  be  necessary  to  satisfy  the  amount  due  under 
tho  decree.  On  the  22nd  February  1875,  the  Sheriff  of  Madras  issued  a 
proclamation,  which  recited  that  he  had  been  ordered  to  sell  the  immoveable 
property  thereunder  specified,  viz.,  the  house  and  ground,  and  declared 
that  he  would  proceed  to  sell  the  right,  title,  and  interest  of  the  then 
defendant  in  the  said  property  on  a  day  named. 

On  the  12th  July  1875,  by  an  order  of  the  Court  reciting  that  the 
Sheriff  had  made  a  return  that  he  had,  on  the  2nd  April,  in  obedience  to 
the  warrant  of  the  Court,  sold  to  Anjemedu  Krishnama  Chetti  the  right, 
title,  and  interest  of  the  then  defendant  in  and  to  the  house  and  ground 
mortgaged,  the  sale  was  confirmed,  and  on  the  same  day  a  sale  certifi- 
cate was  issued  to  the  purchaser,  which  certified  the  purchase  of  the  right, 
title,  and  interest  of  the  then  defendant  in  the  house  and  ground. 

There  is  evidence,  which  we  accept  as  reliable,  that  the  defendant 
Perumal  Reddi,  the  only  adult  male  member  of  the  family,  was  the  manager 
of  the  family  after  his  father's  death. 

The  Procedure  Codes  of  1859  and  1877  containing  no  directions  as  to 
the  course  to  be  followed  for  executing  a  decree  ordering  a  sale  for  the 
satisfaction  of  a  mortgage-debt,  it  was  for  some  time  usual  to  proceed 
under  the  Code  by  attachment,  and  ic  was  not  until  long  after  the  date  of 
the  sale  uow  in  question  that  the  Court  ruled  that  where  a  sale  is  ordered  by 
the  decree,  attachment  is  not  necessary.  The  circumstance  that  an  attach- 
ment was  issued  will  not  necessarily  show  that  the  decree-holder  desired  to 
execute  ihe  decree  as  a  mere  money  decree.  Looking  to  the  circumstances 
that  the  decree-holder  had  asked  for  relief  against  Perumal  Reddi  not  only 
as  himself  liable  under  the  mortgage  but  as  the  representative  of  his 
father,  that  he  had  prayed  for,  and  obtained,  an  order  for  the  sale  of  the 
mortgaged  property,  and  that  immediately  on  the  expiry  of  the  time  limited 
for  redemption  he  bad  taken  proceedings  to  carry  out  the  order,  we  have  no 
doubt  the  application  [393]  for  sale  was  made  for  the  purpose  of 
enforcing  the  mortgage.  The  warrant  of  the  Court  directed  the  sale  of  the 
property.  The  Sheriff's  proclamation  and  retoirn  and  the  sale  certificate 
cannot  limit  the  order  ;  the  auction-purchaser  was  hound  to  look  to  the 
warrant  for  sale  and  the  decree,  and  is  entitled  to  whatever  rights  in 
the  property  the  Court  intended  to  sell.  We  have  no  doubt  the  Court 
intended  to  fcell  the  whole  property  as  a  mortgaged  property. 

The  decision  of  the  Privy  Council  in  Bissessur  Lall  Sahoo  v.  Maha- 
rajah Luchmessur  Singh  (l)  appears  to  us  to  rule  that,  although  it  would 
have  been  more  proper  to  have  made  the  minor  members  of  the  family 
parties  to  the  suit,  the  sale  which  has  been  made  in  pursuance  of  the 
decree  will  bind  them,  seeing  that  their  eldest  brother,  the  manager  of  the 
family,  bad  been  impleaded  as  the  representative  of  his  father  by  whom 
the  property  had  been  acquired.  We  must,  therefore,  reverse  so  much  of 
the  original  decree  in  the  present  suit  as  dismissed  the  claim  to  possession 

(1)  6  I.A.  233. 
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and  mesne  profits  from  the  date  of  suit,  and  adjudge  that  the  plaintiff  do 
obtain  possession  and  mesne  profits  from  that  date,  to  be  calculated  in 
execution. 

We  refrain  from  awarding  mesne  profits  prior  to  suit  as  the  appellant 
slept  over  his  rights  ;  and  inasmuch  as  the  minor  sons  of  Virasami  Eeddi 
were  not  made  parties  to  the  former  suit,  we  shall  direct  each  party  to 
bear  his  own  costs  in  both  Courts. 

Solicitor  for  appellant :  Tiruvengadasami  Piiiai. 


8  M.  394  (F.B.). 

[394]  APPELLATE  CIVIL-FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 

Mr.  Justice  Brandt. 


GOUSR  (Plaintiff],  Appellant  v.  SUNDARA  (Defendant), 
Respondent*      [25th  November,  1884  and  21st  February,  1885.] 

Rent  Recovery  Act,  Sections  1,  79 — Landlwlder— Assignee — Delegation  of  powers. 

The  interest  of  B  in  a  permanent  lease  of  a  jagir  was  sold  in  execution  of  a 
decree  and  purchased  by  J,  who  assigned  his  interest  to  the  plaintiff. 

In  a  suit  under  Act  VIII  of  1865  (Madras)  by  plaintiff  to  compel  defendant  to 
accept  a  patta,  defendant  objected  that  plaintiff  had  no  right  to  enforce  acceptance 
of  a  patta  under  the  Act : 

Held,  by  the  Full  Bench  (TURNER,  C.J.,  MUTTUSAMI  AYYAR,  HUTCHINS, 
and  BRANDT,  JJ.  ;  KERNAN,  J.,  dissenting)  that  plaintiff  was  a  landholder 
within  the  meaning  of  the  Act  and  entitled  to  enforce  acceptance  of  a  patta. 

Zinulabdin  Roivtenv.  Vijien  Virapatren  (I.L.R.,  1  Mad  ,  49)  dissented  from. 
PR.,  11  M.  12  (15)  =  lllnd.   Jur.  413.] 

THIS  was  an  appeal  from  the  decree  of  E.  N.  Overbury,  District 
Judge  of  Salem,  dated  2nd  April  1884,  reversing  an  order  of  C.  M.  Mullaly, 
Head  Assistant  Collector,  in  a  summary  suit  brought  under  Section  9  of  the 
Eent  Eecovery  Act,  directing  defendant  to  accept  a  patta  from  plaintiff. 

On  the  31st  October  1884,  the  case  was  heard  by  a  Division  Bench 
{HUTCHINS  and  BRANDT,  JJ.). 

Sadagopachariyar,  for  appellant. 

Hon.  T.  Rama  Rau  and  Varada  Rau,  for  respondent. 

On  the  3rd  November  the  case  was  referred  to  a  Full  Bench. 

The  following  judgments  were  then  delivered. 

HUTCHINS,  J. — The  appellant  brought  this  suit  under  Section  9,  Act 
VIII  of  1865,  to  compel  a  tenant  to  accept  a  patta.  There  is  no  dispute 
about  the  terms  of  the  patta,  but  the  question  to  be  [395]  determined  is 
whether  the  appellant  is  a  landholder  within  the  meaning  of  the  Act.  His 
position  is  briefly  that  of  the  assignee  of  a  permanent  lessee,  while  the 
respondent  is  most  certainly  a  person  bound  to  pay  rent,  in  respect  of  the 
lands  named  in  the  uatta,  to  whoever  may  be  entitled  to  such  rent  and 
therefore  to  the  appellant. 

It  may  be  better,  however,  to  state  the  facts  rather  more  in  detail. 
The  estate  is  a  jagir.  The  former  jagirdar  had  ten  sons  and  two  daugh- 
ters. He  executed  a  permanent  lease  to  one  of  his  sons,  Bade  Kaja 
Sahib.  Under  a  decree  passed  against  Bade  Kaja,  his  interest  was 

*  Second  Appeal  715  of  1884. 
270 


III.]  GOUSE  V.   SUNDARA  8  Mad.  396 

attached  and  purchase!    by  another  of   the  sons,  Jada    Sahib,  and    Jada        1885 
Sahib  transferred  his  interests  in  1874  to  the  appellant.     Upon  the  appel-     FEB.  21. 
lanb  taking  uossession  of  tha  estate  and  attempting  to  give  pattas,  he  was 
obstructed  by   his  vendor  and  brought  original  suit  No.  100  of  1874,  in      FULL 
which    bis  possession  as  permanent  lessee  was    established  against    Jada     BENCH. 

Sahib.     Notwithstanding    this    decree,   the  appellant  seems  to  have    met        

with  considerable  opposition,  and  the  Head  Assistant  Collector,  in  dispos- 
ing of  this  suit,  characterized  the  defence  as  another  attempt  to  prejudice  (*•**•)• 
his  position.  The  respondent  relies  on  a  purchase  in  1883  of  the  present 
interests  of  three  of  the  late  jagirdar's  sons,  viz.,  Bade  Kaja,  whose 
interest  has  passed  to  appellant  under  the  Court-sale ;  Jada  Sahib,  who 
sold  to  the  appellant  and  against  whom  appellant  obtained  judgment  in 
1874  ;  and  Chota  Kaja  Sahib.  Bade  Kaja  formerly  had  the  tenant-right 
in  the  lands  mentioned  in  the  present  patta  ;  he  sold  it  to  a  Goundan, 
-who  exchanged  pattas  and  muchalkas  with  the  appellant.  The  respondent 
has  now  bought  it  from  that  Goundan. 

Tnese  facts  seem  hardly  to  b*  disputed.  The  Head  Assistant 
Collector  gave  judgment  for  the  appellant.  The  District  Judge  has  taken 
no  notice  of  the  proceedings  in  the  suit  of  1874,  and  he  rejected  other 
evidence,  which  at  least  goes  to  show  that  the  appellant  has  been  the  de 
facto  landholder  for  a  series  of  years.  He  finally  dismissed  the  suit  on 
the  ground  that  the  permanant  lease  would  be  the  best  evidence  of  the 
appellant's  position  as  a  permanent  lessee,  but  he  failed  to  notice  that 
this  lease  should  be  with  Bade  Kaja,  under  whom  the  respondent  claims, 
and  that  the  appellant  had  established  his  status  against  Jada  Sahib, 
under  whom  also  the  respondent  claims. 

[396]  Upon  these  facts,  and  there  appearing  to  be  no  real  dispute 
as  to  there  having  bean  a  permanent  lease,  we  should  have  sent  the  case 
back  to  the  Judge  or  given  a  decree  for  the  appellant,  but  for  the  decision 
of  a  Division  Bench  in  Zinulabdin  Rowten  v.[  Vijien  Virapatren  (1).  It 
was  there  held  that  the  assignee  of  a  "  farmer  from  a  landholder"  was 
not  himself  a  "farmer  from  a  landholder,"  and  therefore  not  entitled  to 
take  proceedings  under  the  Act  to  enforce  acceptance  of  a  patta.  It  has 
always  appeared  to  me  that  this  decision  was  very  questionable,  but  we 
are  not;  entitled  to  overrule  io  and  must,  therefore,  refer  the  point  to  a 
Full  Bench. 

I  would  draw  attention  first  to  the  fact  that  the  very  learned  Judges 
who  decided  that  cise  had  no  practical  acquaintance  with  the  Act  and 
do  not  seem  to  have  been  at  all  confident  as  to  the  correctness  of  their 
conclusion.  They  simply  said  "  we  are  inclined  to  think  that  the  Act 
does  not  apply  to  the  case,"  and  refused  to  disturb  the  judgment  of  the 
lower  Court.  I  very  much  doub'.  if  they  had  any  idea  of  the  consternation 
with  which  their  decision  was  received  up-country. 

I  would  next  point  out  that  in  construing  this  Act,  VIII  of  1865,  the 
Courts  have  repeatedly  found  it  necessary  to  recognize  the  fact  that  it  was 
not  drawn  by  a  skilled  draftsman  and  that  the  terms  employed  in  it 
cannot  always  be  limited  to  their  strictest;  legal  acceptation.  It,  there- 
fore, becomes  more  than  usually  important  to  bear  in  mind  the  object 
which  the  legislature  had  in  view  in  passing  the  Act.  This  object  seems 
to  me  to  have  been*  put  very  forcibly,  and  appropriately  to  the  present 
reference,  in  Vellaya  v.  Tiruvi  (2).  "By  the  Regulation  the  obligation  to 

•  [  "  been  "  apparently  omitted  by  mistake.] 

(1)  I.M.  49.  (2)  b  M.  76  (83). 
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1885  grant  pattas  was  imposed,  and  the  power  to  collect  rents  by  summary 
FEB.  21.  process  was  conferred  not  only  on  proprietors  and  farmers  under  Govern- 
ment, but  on  the  farmers  under  proprietors.  The  same  reason,  the  neces- 
FULL  sity  for  providing  for  the  speedy  collection  of  revenue,  suggested  the 
BENCH,  conferring  of  summary  powers  on  farmers  as  well  as  pi*oprietors  ;  and  the 
same  object,  the  protection  of  the  tenant,  was  promoted  by  imposing  on 
farmers  the  like  obligations  as  on  proprietors."  It  is  obvious  that  these 
*  '  observations  apply  at  least  as  strongly  to  the  assignees  of  farmers  as  to 

direct  farmers  under  proprietors.  Indeed  the  former  require  tbe  summary 
[397]  powers  even  more  than  the  latter  on  account  of  the  opposition 
they  are  likely  to  incur.  I  have  before  had  occasion  to  point  out  that,  if 
the  interpretation  of  the  Division  Bench  is  correct,  the  position  of  a 
farmer's  assignee  will  generally  be  untenable.  Take,  for  instance,  the 
important  zamindari  of  Sivapanga,  the  assignment  of  the  lease  of  which 
was  upheld  in  Venkatasami  Naick  v.  Kulandapuri  Natchiar  (1).  Probably 
that  assignee  had  more  suits  under  Act  VIII  of  1865  than  all  the  other 
"  landholders  "  of  the  Presidency,  but  every  one  of  them  was  wrongly 
decided  if  the  view  of  the  Division  Bench  is  to  prevail. 

The  judgment  of  the  Division  Bench  concludes  by  admitting  that 
the  term  "  landholder"  includes  the  direct  descendants  of  those  named  in 
Section  1  of  the  Act  and  therefore  of  farmers  or  lessees.  If  direct  descend- 
ants are  included,  why  not  collateral  heirs,  and  why  not  all  who  succeed 
to  the  position  of  any  of  those  named  in  Section  1,  including  transferees 
whether  by  assignment  or  operation  of  law  ? 

A  zamindar  may  sell  his  zamindari  in  certain  circumstances.  Is  tbe 
purchaser  not  entitled  to  give  a  patta  ?  Or  rather,  is  he  not  bound  to  do 
so  ?  If  the  legislature  intended  that  a  purchaser  or  assignee  of  a  zamin- 
dar should  be  as  the  zamindar  and  therefore  a  landholder,  it  must  also 
have  had  the  same  intention  with  regard  to  tbe  assignee  of  a  lessee. 

There  is,  however,  another  view  under  which  the  assignee  of  a  lessee 
may  come  in.  A  person  farming  lands  from  a  zamindar  is  a  landholder, 
and  it  appears  to  me  that  this  may  include  persons  farming  directly  or 
indirectly — by  lease  direct  from  the  zamindar  or  by  an  assignmeat  of 
such  lease  which  the  zamindar  cannot  dispute. 

Again,  tbe  definition  of  landholders  in  Section  1  is,  on  its  face,  not 
exhaustive.  It  seems  to  have  been  suggested  that,  although  Section  1  is  not 
exhaustive,  the  list  in  Section  3  of  persons  who  may  and  must  give  pattas 
is  exhaustive,  but,  in  my  opinion,  the  two  sections  must  be  read  together. 
It  seems  obvious  that  Sections  3  and  13  were  intended  to  embrace  all 
classes  of  landholders,  or  in  other  words  all  persons  entitled  to  exact  rent 
for  land.  The  assignee  of  a  zamindar's  lessee  is  cerbainly  not  a  "  land- 
holder under  raiyatwar  settlement  or  in  any  way  subject  to  the  payment  of 
land  revenue  [398]  direct  to  Government,"  nor  is  he  "a  registered  holder  of 
land  in  proprietary  right."  He  does  not,  therefore,  fall  under  Section  13. 
He  must,  therefore,  fall  under  Section  3  if  he  is  en'itled  to  exact  rent  at  all. 
But  it  is  admitted,  or  was  by  the  Judge  whose  decision  the  Division  Bench 
refused  to  disturb,  that  he  can  exact  rent  by  suit,  and  I  do  not  myself  see 
what  answer  there  could  be  to  his  suit,  except  that  which  would  of 
course  be  set  up,  viz.,  that  he  had  not  tendered  a  patta.  But,  if  he  can 
tender  a  patta,  the  very  point  is  gained  for  which  the  appellant  is  con- 
tending. If  he  cannot,  Sf-ction  7  would  not  prevent  his  suing;  for  he  is 
not  a  landholder  under  the  Act,  consequently  his  tenants  are  not 

(1)  5  M.H.C.R.  227. 
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tenants    within    the    definition  given  by    the  Act,    and  "  a    tenancy "        1885 

in   Section  7  must  mean  the   tenancy  of  a  tenant  within  that  definition.     FEB.  21. 

Whether  the  tenants  would   in  the  end  ba  benefited,  if  they  succeed  in 

their  contention  that    the  appellant   is  nob  a  landholder,   and  therefore 

that  he  can  sue  them  in  the  Small   Cause  Courts  without  their   having     BENCH. 

the  safeguard  of  a  patta,  is  a  question  to  which  they  do  not  seem  to  have  " 

given  sufficient  consideration.  8     _ 

With  these  remarks,  I  would  refor  to  a  Full  Bench  the  question, 
whether  the  decision  in  Zimdabdiris  case  is  correct  and  whether  the 
assignee  of  a  person  farming  lands  from  a  zamindar  or  jagirdar  is  debarred 
from  taking  proceedings  under  Act  VTII  of  1865  and  exempt  from  the 
obligations  imposed  on  landholders  of  the  class  described  in  Section  3 
and  by  that  Act. 

BRANDT,  J. — I  also  desire  that  the  question  stated  by  my  learned 
colleague  be  referred  to  a  Full  Bench. 

With  the  greatest  resoect  for  the  learned  Judges  who  decided  Zinu- 
labdin  Rowten  v.  Vijien  Virapatren  (I),  I  have  always  entertained  some 
doubt  in  respect  of  that  case. 

In  Ramasami  Aien  v.  Manjeya  Pillai  (2>,  the  question  for  decision 
was  whether  the  plaintiff  who  held  land  under  a  lease  from  a  landlord 
was  a  fanner  within  the  meaning  of  the  Act,  and  it  was  decided  that  he 
was  while  in  Chaiiki  Gounden  v.  Venkutaramanier  (3),  to  which  case  also 
reference  is  made  in  Zinulabdin's  case,  as  containing  a  distinction  between 
farming  and  leasing,  the  distinction,  if  iadeed  it  was  intended  as  such,  v\as 
drawn  inci-[399]dentally  only,  the  question  for  decision  there  being 
whether  the  poligar  of  an  unsettled  polliem  was  or  was  not  a  landholder. 

One  who,  in  the  words  of  Hollo  way,  J.,  contracts  to  take  all  the 
profits  of  certain  lands,  and  to  pay  a  specified  sum  to  the  person  from 
whom  he  takes  "  is  a  farmer  under  the  Act.  I  do  not  gather  that  it  was 
intended  by  that  learned  Judge  to  draw  a  distinction  between  farminp, 
and  taking  a  lease  of,  such  rights.  In  Vellaya  v.  Tiruva  (4)  the  learned 
Chief  Justice  says,  the  term  farmer  "  also  applies  to  persons  who  farm  or 
take  a  lease  of  the  rights  of  proprietors  "  on  certain  terms. 

Nor  do  I  underst  and  that  the  learned  Judges  in  apppeal  adopted  the 
view  apparently  taken  by  the  District  Judge  in  Zinulabdin's  case  that  an 
assignee  of  a  lessee  is  a  sub-renter,  and  therefore  not  in  a  position  to 
enforce  acceptance  of  a  patta.  The  assignee  of  the  lessee  was,  it  appears, 
held  by  the  Division  Bench  in  Zinulabdin's  case  to  be  not  a  landholder 
under  the  Act,  because  he  was  not  the  direct  descendant  of  one  of  the 
persons  coming  within  the  class  of  landholders  named  in  Section  1  of  the 
Act. 

I  am  doubtful  whether  this  is  sufficient  reason  for  holding  that  on 
the  assignment  of  a  lease-hold  interest,  which  it  is  assumed  the  original 
lessee  can  legally  make,  the  assignee  is  not  in  a  position  to  take  such 
proceedings  under  the  Kent  Kecovery  Act  as  his  assignor  might  have 
done. 

On  the  25th  November  the  case  was  argued  before  the  Full  Bench. 
Mr.  Wedderburn  and  Sadagopachariyar.  for  appellant. 
Hon.  T.  Rama  Ran  and  Varada  Rait,  lor  respondent. 

On  the  21st  February  1885,  the  following  judgments  were  delivered  :— 

(1)1M.  49.         (2)  6M.  H.  C   E.  6J.         (3)  6  M.  H.  C  R.  208.         (4)  5  M.  76  (85). 
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JjI'C'T}          O1 

L    '  TURNER,  C.J. — The  facts  of  the  case,  as  I  understand   them,   are   as 

FULL       follow  : — The  former  jagirdar,  whose  power  to  do  so  is  nob  now  disputed, 
BENCH     ma(^e  a  permanent  lease  of  the  jagir  to  his  son  Bade  Kaja    Sahib.     This 

lease  was  in  fact  a  farm  of  the  jagir. 

8  M.  394  Bade  Kaja  Sahib's  interest  was  attached  and   sold   under   a  decree 

(F.B.).       obtained  by  his  brother,  Jada  Sahib,  who  became  the  purchaser. 

Jada  Sahib  sold  his  interest  to  the  appellant.  The  permanent  lease 
or  farm  consequently  became  vested  in  the  appellant. 

[400]  The  term  "  landholder  "  is  defined  in  Section  1,  Act  VIII  of 
1865,  as  including,  for  the  purposes  of  that  Act,  inter  alia,  ]"agirdars  and  all 
persons  farming  lands  from  jagirdars. 

Prima  facie  then  the  appellant  is  a  "  landholder  "  within  the  meaning 
of  the  Act.  But  it  is  argued  that  Section  79  impliedly  prohibits  assignees 
from  exercising  the  summary  powers  conferred  by  the  Act  on  landholders 
without  delegation  and  that  the  appellant  is  assignee  of  a  landholder. 

In  one  sense  a  farmer  is  an  assignee,  but  it  is  clear  that  the  term 
"  landholder  "  includes  farmers  from  jagirdars.  Therefore,  Bade  Kaja 
Sahib  clearly  had  the  summary  powers  conferred  by  the  Act.  It  is, 
however,  argued  that  assuming  he  had  the  powers  the  appellant  has  not, 
because  he  is  an  assignee  of  the  farm.  It  is  no  doubt  true  that  the  appel- 
lant is  in  one  sense  an  assignee  :  he  is  an  assignee  of  all  the  rights  of  the 
farmer  ;  but  it  does  not  follow  that  he  falls  within  the  purview  of 
Section  79. 

I  may  observe  that  section  is  an  enabling  section.  It  was  not  intended 
to  deprive  any  person  who  enjoyed  powers  under  the  other  sections  of  the 
Act  of  the  authority  conferred  on  him  by  the  Act,  but  to  enable  the 
persons  defined  as  landholders  to  delegate  their  powers  to  persons  to 
whom  the  other  provisions  of  the  Act  did  not  extend. 

The  term  "  assignee "  in  this  section  when  read  with  the  context 
appears  to  me  to  mean  not  a  person  who  stands  in  the  shoes  of  a  land- 
holder in  relation  to  the  tenant,  but  a  person  whose  position  does  not 
interfere  with  the  direct  relation  of  the  tenant  to  the  landlord  and  who 
stands  to  the  landlord  in  the  position  of  an  agent  for  the  purpose  of 
collecting  the  rent.  This  description  applies  neither  to  a  farmer  nor  to  a 
person  who  has  acquired  the  whole  interest  of  a  farmer  but  to  a  person  to 
whom  the  rents  have  been  assigned,  e.  g.,  a  landholder  may  agree  with 
his  creditor  that  he  shall  collect  the  rents  and  apply  them  in  reduction  of 
the  landholder's  debt.  Such  an  assignee,  though  he  has  the  right  to 
collect  the  rent,  does  not  disturb  the  direct  relation  of  the  tenant  to  the 
landholder  and  he  cannot  exercise  the  summary  powers  under  the  Act  as  a 
landholder.  If  the  enjoyment  of  the  summary  powers  was  to  be  conferred 
on  him,  this  could  only  be  effected  by  delegation.  The  use  of  the  term 
principal "  in  Section  79  is  thus  satisfied,  and  it  would  not  be  satisfied 
by  the  construction  proposed.  It  [401]  does  not  express  the  relation  of 
a  landholder  to  a  person  who  has  acquired  by  purchase  the  interest  of  a 
farmer.  The  observation  of  Mr.  Justice  Hutchins  that  a  "  landholder  " 
cannot  delegate  powers  he  has  ceased  to  possess  appears  to  me  conclusive. 
Tbe  provisions  of  Section  80  were  necessary  to  confer  on  heirs  and 
representatives  powers  to  collect  arrears,  which,  in  whole  or  in  part, 
would  belong  to  the  estate  of  the  person  they  represent,  and  I  do  not 
think  that  the  provisions  of  this  section  throw  any  light  on  the  provisions 
of  the  preceding  section. 
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KERNAN.  J. — I  understand  that  the  permanent  lease  granted  to  Bade        1885 
Kaja  Sahib  constituted  him  a  farmer  under  the  jagirdar  within  the  mean-     FEB.  21. 
ing  of  the  Regulation   and  Rent  Act  as  explained  by  the  Full   Bench  in 
Vellaya  v.  Tiruva  (1)  and  the  cases  there  referred  to.     His  interest  in  that      FULL 
farming  lease  was  seized  and  sold  in  execu  ion  against,  him  and  was   pur-     BENCH. 

chased  by  Jada  Sahib  in  1874,  who,  I  assume,  obtained  certificate  under        

Section  259,  Civil  Procedure  Code,  and  thus  got  a  valid  transfer. 

Jada    Sahib    transferred    the    interest   in  the  farming  lease  to    the     •(*•&•)• 
plaintiff. 

Bade  Sahib  did  not  delegate  his  powers  as  landholder  under  Act  VIII 
of  1865  to  Jada  Sahib  or  to  the  plaintiff. 

The  defendant,  though  one  of  the  jagirdars,  there  being  several  entitl- 
ed to  the  rent  reserved  by  the  lease  to  Bade  Kaja  Sahib,  is  also  a  tenant 
in  occupation  of  part  of  the  land  comprised  in  the  permanent  lease. 

The  plaintiff  sues  to  compel  the  defendant  to  accept  patta  under  the 
Rent  Act.  The  defendant  contends  that  plaintiff  is  not  a  landholder 
under  Section  3  of  Act  VIII  of  1865  and  is  not  entitled  under  that  Act  to 
compel  acceptance  of  patta.  inasmuch  as  he  is  only  an  assignee  of  an 
assignee  of  a  landholder  who  did  not  delegate  to  the  plaintiff  or  to  his 
assignor  the  powers  given  by  the  Act. 

If  Section  79  did  not  provide  for  the  cases  of  assignees  of  landholders, 
I  would  consider  that  such  assignee,  that  is  a  transferee  for  the  full 
interest  in  the  farming  lease,  would  be  a  landholder  within  the  meaning  of 
Section  3  of  the  Act  as  a  farmer  under  the  jagirdar  without  the  necessity 
for  any  delegation  of  powers.  There  might  be  several  such  transfers  from 
time  to  time,  and  each  succeeding  transferee  would  be  a  landholder  within 
the  mean-[402]ing  of  Sections.  The  position  of  the  original  farmer  and 
of  each  assignee  from  and  after  him  as  regards  the  tenants  would  be  that 
he  would  be  only  answerable  to  the  tenants  for  any  damage  done  by  him 
or  his  agent  during  his  own  I  ime  and  would  not  be  liable  after  assignment 
for  any  act  not  done  by  him  or  his  agent.  However,  Section  79  is 
inconsistent  with  such  position.  The  Act  when  it  gave  the  summary 
powers  to  landholders  as  against  theii  tenants  contains  various  restrictions 
on  the  exercise  of  those  powers  to  prevent  damage  and  injustice  to  the 
tenants.  Section  79  contains  the  first  reference  to  such  powers  being 
exercised  by  agents  or  assignees  of  landholders,  and  Section  80  contains 
the  first  reference  to  such  powers  being  exercised  by  heirs  or  legal 
representatives  of  landholders. 

The  terms  of  Section  79  are  "  landholders  are  authorized  to  delegate  to 
their  agentsor  assignees  all  the  powers  given  to  them  by  this  Act,  and  any 
persons  injured  by  such  agents  orassignees  shall  bsallowed  to  sue  eitterthem 
or  their  principal  or  both — provided  always  that  the  principal  shall  in  no 
case  be  liable  to  imprisonment,  nor  to  any  greater  damages  than  the  plaint- 
iff has  actually  suffered  where  the   act  complained  of  was  committed  by 
his  agent  or  assignee  and  was  not  sanctioned  by  him."     Now,  although 
it  is  not  inconsistent  with  this  section  that  the  landholders  bad  a  right  to 
appoint  agents  to  act  for  them  in  respect  of  the  interest  vested  in  them, 
or  inconsistent  with  the  rights  of  landholders  to  assign  such  interests  accord- 
ing to  the  ordinary  law  and  right  of  property,  yet  it  is  inconsistent  with 
such  agents  or  assignees  exercising  tho  summary  powers  given  by  the  Act, 
unless  such  powers  were  delegated  to  them  by  the  landholders.     If  it  was 
the  intention  of  the  Act  that  the  agent  or  assignee  could  exercise  those 

(1)  5  M.  76  (85). 
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1885        summary  powers,  what  was  the  necessity  for  introducing  this  enabling 

FEB.  21.     clause  ?     If  it  was  the  intention  of  the  Act  that  the  landholders  under 

the  provisions  of  the  Act  prior  to  Section  79  were  left  free  to  delegate  their 

FULL      powers  if  they  chose,  then    Section  79,  as  regards  the  power  to  delegate, 

BENCH,     would  be  unnecessary.     The  only  construction,  therefore,  as  it  appears  to 

me,  in  respect  of  the  first  part  of  Section  79  is  that  it  was  not  intended  by 

the  prior  part  of  the  Act;  that  the  landholders   should   have  authority  to 

(F.B.).       delegate  such   powers  and  that  unless  the  delegation  of  such  powers  was 

authorized  expressly,  the  agents  or  assignees  should  not  have  such  powers. 

[503]  Then,  the  next  part  of  Section  79  provides  that,  notwith- 
standing such  delegation  of  powers,  the  persons  injured  by  the  exercise  of 
the  powers  may  sue  the  agent  or  assignee  or  their  principal  (meaning  the 
landholder),  or  both,  but  limits  the  liability  of  the  principal  to  actual 
damage  suffered  by  the  plaintiff  and  from  imprisonment.  This  portion 
of  Section  79  is  not  consistent  with  the  general  right  of  a  landholder,  who, 
as  above  stated,  is  only  responsible  for  acts  done  by  him  or  his  agent  and 
is  not  responsible  for  acts  done  by  others  without  his  concurrence  after 
he  has  assigned  all  his  interest. 

This  is  a  valuable  provision  in  favour  of  the  tenants,  but  it  only 
operates  when  the  assignee  acts  under  delegated  powers.  The  object  of 
Section  79  was,  in  cases  of  assignments  by  landholders,  e.g.,  farmers,  by 
authorizing  the  delegation  of  powers,  to  give  summary  remedies  on  the 
one  hand  and  on  the  other  hand  to  give  the  tenants  additional  remedies 
in  case  of  injury  when  they  were  subject  to  the  exercise  by  assignees  of 
summary  powers. 

If  the  plaintiff  is  entitled  to  exercise  the  summary  powers,  though  he 
has  not  got  a  delegation  under  Section  79,  then  of  what  value  is  the 
proviso  of  that  section  to  the  tenants  who  may  be  injured  ?  Moreover, 
in  that  case  the  remedy  provided  by  Section  79  for  the  tenants  against 
Bade  Kaja  Sahib  in  case  of  injury,  say  by  the  plaintiff  in  exercise  of  the 
powers,  will  not  be  available. 

Plaintiff  may  recover  his  rent  in  a  Civil  Court,  but  not  by  summary 
remedy  under  the  Act. 

In  case  of  an  assignment  by  operation  of  law  to  the  heir  or  legal  re- 
presentative, the  right  to  exercise  the  power  goas  with  the  estate,  Section  80. 
This  clause  and  Section  79  seem  to  prove  that  the  summary  powers  were 
in  the  first  part  of  the  Act  confined  to  the  zamindars,  &c.,  and  farmers 
under  them  personally.  Sections  79  and  80  provided  for  the  cases  of 
agents  and  assignees  under  delegated  powers  and  for  heirs  and  represent- 
atives. I  think  that  Zinulabdin's  case  (1)  is  not  correctly  reported,  or,  if  it 
is,  the  point  now  before  us  does  net  appear  to  have  been  decided.  Mr. 
Justice  Holloway  says  "this  man,  the  plaintiff,  is  not  a  direct  descendant 
of  any  zamindar,  &c.  He  is,  therefore,  not  a  landholder  under  the  Act. 
This  seems  to  dispose  of  the  case." 

[404]  In  Vellaya  v.  Tiruva  (2)  Mr.  Justice  Kindersley  referring  to 
Zinulabdin's  case  (l)  say  of  that  case  "  it  was  decided  that  the  sub-lessee 
of  the  representatives  of  a  lessee  was  not  a  landlord  as  defined  by  the 
Act." 

The  point  in  this  case  seems  to  me  not  to  be  concluded  by  the  Full 
Bench  judgment  in  Vellaya  v.  Tiruva  (2).  There  we  held  that  if  a  mort- 
gagee is  to  take  possession  and  give  credit,  or  account  for  a  sum  certain  to 
the  proprietors  on  account  of  the  collections,  he  is  a  farmer  pro  tanto  and 

(DIM.  49.  (2)  5  M.  76. 
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has  the  power,  and  that,  when  the  rights  of  a  mortgagor  iu  respect  of  the        1885 
enjoyment  of  property  are  simply  assigned  to  the  mortgagee,  in  such    case     FEB.  21. 
the  mortgagee  has  the  powers  conferred  by  the  Act  on  landholders  only  if 
they  have  been  delegated  to  him  by  Section  79.  FULL 

That  was  the  case  of  a  mortgagee  from  a  zamindar.  In  this  case  I  BENCH, 
believe  it  is  not  contended  that  the  plaintiff  is  a  farmer  under  the  Act. 
He  is  only  the  assignee  of  an  assignee  of  the  estate  and  interest  of  Bade 
Kaja  Sahib,  who  was  a,  farmer  under  the  jagirdar.  Plaintiff,  therefore,  <F<B-)- 
is  an  assignee  of  a  farmer,  but  as  he  has  not  had  a  delegation  of  powers 
under  Section  79  of  the  Act,  he  is  not  entitled  to  exercise  the  summary 
powers  given  by  the  Act.  A  zamindar,  &c.,  who  has  made  a  farming 
lease  or  grant  without  delegating  powers,  still  retains  the  powers  incident 
to  his  estate  and  may  grant  them  afterwards  to  his  farmer.  But  a  farmer 
with  delegated  powers,  who  assigns  his  interest,  should  on  the  assignment, 
assign  his  powers.  But  T  think  an  assignment  of  all  his  estate  and 
interest  would  carry  the  right  to  exercise  the  powers.  I  am  unable  to 
agree  that  the  observation  of  Mr.  Justice  Hutchins  referred  to  by  the 
Chief  Justice  is  at  all  conclusive. 

I  would  reply  to  the  reference  that  the  decision  in  Zinulabdin's  case, 
as  reported,  does  not  appear  to  bear  on  this  case  and  that  the  assignee  of 
a  farmer  from  a  zamindar,  &c.,  is  debarred  in  respect  of  that  interest  from 
taking  proceedings  under  Act  VIII  of  1865  unless  the  farmer  delegated 
to  him,  or  to  his  assignor,  and  his  assignee,  under  Section  79  the  power 
given  to  the  farmer  by  the  Act. 

MUTTUSAMI  AYYAR,  J.  —The  question  which  is  referred  for  our 
decision  in  this  case  is  whether  the  appellant  is  a  landholder  within  the 
meaning  of  Act  VIII  of  1865.  The  facts  from  which  it  arises  are  shortly 
as  follow  : — The  lands  in  the  respondent's  [405]  possession  are  situated 
in  a  jagir.  The  former  jagirdar  granted  a  permanent  lease  of  the  jagir  to 
his  son,  Bade  Kaja.  Bade  Kaja's  interest  passed  by  a  court-sale  to  his 
brother,  Jada  Sahib,  who  since  sold  his  interests  to  the  appellant.  The 
appellant  sued  under  Section  9,  Act  VIII  of  1865,  to  compel  the  res- 
pondent to  accept  p-itta  from  him  for  Fasli  1292. 

The  respondent  contended  that  the  appellant  was  not  a  landholder 
entitled  to  enforce  the  acceptance  of  patta.  It  is  not  denied  that  the  per- 
manent lease  is  an  ijara  or  farm.  Nor  is  it  disputed  that  Bade  Kaja  was 
a  person  farming  land  from  a  jagirdar,  and  therefore  a  landholder  accord- 
ing to  Sections  1  and  3  of  the  Act.  It  is  also  not  doubted  that,  if  Bade 
Kaja's  interest  passed  by  the  operation  of  law  to  his  heir  or  legal  repre- 
sentative, such  legal  representative  would  be  competent  to  exercise 
the  powers  conferred  by  the  Act  upon  landholders.  The  question  then, 
as  to  which  there  is  a  difference  of  opinion,  is  whether  the  appellant, 
who  purchased  the  farm  from  Jada  Sahib  but  did  not  obtain  it  either 
from  the  jagirdar  direct  or  from  Bade  Kaja  by  operation  of  law,  is  a 
landholder. 

In  so  far  as  the  right  to  rent  is  concerned,  it  is  of  no  moment  under 
the  general  law  of  landlord  and  tenant  whether  the  transfer  to  the  appel- 
lant is  the  fir»t  or  second  or  third  transfer  or  whether  it  is  voluntary  or 
by  operation  of  law.  The  only  conditions  necessary  to  give  him  a  right 
of  suit  as  against  the  tenant  are  that  the  transfer  is  valid,  and  that  the 
interest  transferred  is  such  as  would  actually  substitute  the  purchaser  for 
the  former  landlord  as  farmer.  Attornment  by  the  tenant  is  not  required 
to  validate  the  transfer  though  the  tenant  may  not  be  prejudiced  by  paying 
rent  to  the  former  landlord  until  he  has  notice  of  the  transfer. 
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1885  If  the  former  landlord  sued  for  rent,  the  transfer  of  his  entire  interest 

FEB.  21.     in  the  farm  and   the  notice   of  tho   transfer   to  the   tenant    would    be  a 

sufficient  answer  to  the  claim  in  India  as  it  would  be  in  England. 
iOLL  In  support  of  these  views,    [  may  refer  to  the  English  law  of  attorn- 

BENCH.    ment  contained  in  Woodfall's  Landlord  and  Tenant,  page  243,  especially  to 
8  M~39i     Statutes  4  &  5  Anne,  c.  16,  Sections  9  and  10.     11  Geo.  II,  c.  19,  Section 
'   .        11,  and  the  general  law  in  India  is  in  substance  the  same  as  would  appear 
from  Vellaya  v.  Tiruva  (1). 

[406]  This  being  so,  the  next  question  is  whether  Section  1  or  Section 
69  of  Act  VIII  of  1865,  bars  the  recognition  of  the  aopellant  as  the  land- 
holder to  whom  the  respondent  is  liable  to  pay  rent. 

A  person  farming  land  from  the  jagirdar  is  expressly  named  in 
Sections  1  and  3  as  a  landholder  for  the  purposes  of  tbe  Act.  It  is  not 
denied  that  the  person  who  takes  the  farm  first  is  a  landholder.  Nor  is  it 
denied  that  his  heir  or  legal  representative  is  a  landholder.  Is  there  any 
sufficient  reason  then  for  saying  that  the  appellant  who  is  a  purchaser  of 
the  farm  is  not  ?  The  words  are  "  persons  farming  lands  from  the  jagir- 
dar." Do  they  mean  persons  who  take  the  farm  from  the  jagirdar  in  the 
first  instance,  or  do  they  include  those  who  lawfully  take  his  place  by  right 
of  purchase  in  regard  both  to  the  right  to  sue  the  tenant  for  rent  and  to 
the  liability  to  pay  the  ijara  amount  to  the  jagirdar,  or  in  other  words  in 
regard  to  the  ownership  of  the  farm.  It  seems  to  me  that  they  ought  to  be 
taken  in  the  latter  sense.  Section  80  indicates  that  the  intention  was  to 
include  heirs  and  legal  representatives.  It  is  reasonable  to  say  that  they 
refer  to  the  jagirdar  or  farmer  having  some  present  interest  and  not  to  one 
who  was  in  some  former  time  a  jagirdar  or  farmer. 

It  is  then  suggested  that  Section  79  discloses  an  intention  to  exclude 
all  assignees  taking  the  farm  by  the  voluntary  act  of  the  landholder  from 
the  class  of  landholders  in  order  that  the  tenant  may  not  be  deprived  of 
bis  remedy  against  the  original  landlord  for  the  abuse  of  powers  conferred 
by  this  Act.  I  do  no",  think  that  Section  79  admits  of  such  construction. 
The  first  part  authorizes  landholders  to  delegate  to  their  agents  or  assignees 
the  powers  conferred  upon  them  by  the  Act.  As  the  term  "landholder  " 
is  specially  explained  in  Section  1,  we  must  read  it  in  construing  Section  79 
in  the  sense  in  which  it  is  used  in  Section  1.  Taking  the  word  then  to  include 
any  person  who  farms  land  from  the  jagirdar,  or  any  one  who  lawfully 
succeeds  him  by  purchase  as  landlord,  the  assignee  referred  to  in  the  section 
must  be  some  assignee  who  does  not  in  law  displace  him  as  the  tenant's  land- 
lord. It  is  conceded  that  Bade  Kaja  and  Jada  Sahib  were  landholders  within 
the  meaning  of  Section  79.  The  latter  part  of  the  section  speaks  of  the  land- 
holder as  the  principal.  Both  then  reason  and  the  context  seem  to  me  to 
sbow  that  the  principal  referred  to  is  one  between  whom  and  the  tenant  the 
relation  of  landlord  and  tenant  still  continues  to  subsist  primarily  and 
not  [407]  one  who  stood  in  that  relation  at  some  former  period  but 
who  has  since  ceased  to  do  so.  It  is  said  that  the  tenant's  remedy  would 
then  be  impaired.  The  answer  to  the  objection  is  that  it  is  impaired 
no  more  than  it  would  be  if  Bade  Kaja  still  continued  to  hold  the  farm. 
The  section  premises  three  classes  of  persons,  first,  the  landholder  who 
may  still  be  regarded  as  the  principal ;  secondly,  his  agent  or  assignee  who 
is  specially  authorized  to  exercise  for  him  and  on  his  behalf  the  powers 
conferred  by  the  Act,  and  thirdly,  the  tenant.  As  I  read  Section  I,  the 
appellant  stands  in  the  first  class,  and  if  I  am  right,  it  follows  then  that 

(1)  5  M.  76  (84) 
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he  cannot  also  stand  in  the  second.     The  section  must  therefore  be  taken        1885 
to  refer  to  assignees  who  have  secondary  or  subsidiary  interests  but  whose     FEB.  21. 
legal  relation  quoad  the  exercise  of  the  powers  conferred  by  the  Act  is  still 
analogous  to  that  of  an  agent  in  that  the  power  has  to  be  exercised  for  the      FULL 
benefit  and  on  behalf  of  the  landholder  for    the    time    being  having  some    BENCH. 
subsisting  interest.     It  seems  to  me  that  it  is  not  correct  first  to  presume 
that  the  tenant  must  have  a  certain  remedy    and    then    to    place  a  con-     8  M-  8M 
struct! on  on  the  word  "  landholder  "  at  variance  with  Section  1,  instead  of       <F-B  )• 
taking  the  word    as  defined  by  Section  1  and  confining  the  remedy  of  the 
tenant  to  the  middlemen  exercising  the  power  and  to  the  person  who  law- 
fully occupies  for  the  time  being  the  position  of  a  farmer  from  the  jagirdar. 
The   presumption    itself  is  unreasonable,    for    according  to  it,  a  liability 
attaches  to  a  person  who  neither  abuses  the  powers    conferred  by  the  Act 
nor  indirectly  benefits  by  their  exercise.     Further,    the    section    implies 
that  the  powers    conferred  by  the    Act   are    incidents    attaching  to  the 
status  of  a  landholder,   and  when    that    status  is  once    effectually  trans- 
ferred, I  doubt  if  a  special  delegation  is  at  all  needed. 

In  Vellaya  v.  Tiruva  (1),  it  was  observed  "that  the  effect  of  the 
instrument  (then  before  the  Court)  was  not  only  to  create  a  mortgage  but 
also  a  farm  of  the  mortgaged  villages,  determinable  in  whole  or  in  a  speci- 
fied part,  at  the  end  of  any  fasli  year.  The  mortgagee  is,  therefore,  a 
landlord  within  the  meaning  of  Act  VIII  of  1865,  and  is  entitled  to  enforce 
the  acceptance  of  a  proper  patta." 

The  result  is  that,  in  my  judgment,  the  appellant  in  the  case  before 
us  is  entitled  to  enforce  the  acceptance  of  patta. 

[408]  HUTCHINS,  J. — In  referring  this  case  to  a  Full  Bench  I  endea- 
voured to  show  that  the  assignee  of  a  person  farming  lands  from  a 
zamindar,  &c.,  came  within  the  definition  of  a  landholder  given  in  Section  3 
of  the  Act.  I  understand  that  all  my  learned  colleagues  would  have 
come  to  that  conclusion  but  for  the  provision  of  Section  79,  which  speaks 
specifically  of  the  assignees  of  landholders.  I  shall,  therefore,  confine  my 
present  remarks  to  the  questions,  whether  such  an  assignee  as  the  appellant 
in  this  case  comes  under  Section  79,  and  whether  Section  79  was  intro- 
duced for  the  purpose  of  restricting  or  controlling  the  definition  given  in 
Section  3. 

Section  79  appears  to  me  to  be  one  of  a  series  of  supplemental  sections 
introduced  at  the  end  of  the  Act  to  provide  for  cases  not  previously  dealt 
with.  It  is  an  enabling  section,  and  so  far  from  restricting  the  powers 
already  conferred  on  all  landholders,  it  gave  them  the  additional  right  to 
exercise  their  powers  through  "  agents  or  assignees,"  provided  only  that 
as  the  "  principal  "  of  such  agent  or  assignee  the  landholder  should  him- 
self remain  answerable  to  his  tenants  for  any  wrong  done  by  such  agent 
or  assignee.  This  proviso  seems  to  me  to  presuppose  that  the  landholder 
still  remains  the  principal  in  relation  to  the  agent  or  assignee  and  the 
landlord  of  the  tenant.  If  his  right  to  collect  rent  has  been  wholly  and 
conclusively  determined,  as  by  a  court-sale  of  his  entire  right,  title  and 
interest,  his  powers  must  also  have  been  determined,  and  he  cannot 
delegate  to  another  what  is  no  longer  vested  in  himself.  He  then  ceases 
to  be  either  principal  or  landlord,  and  the  person  in  whom  his  entire 
right,  title  and  interest  has  become  vested  stands  in  his  shoes  as  the 
landholder.  In  my  judgment,  therefore,  the  word  "assignee"  in  Section 

(1)  5  M,  7    (87). 
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1885        79  does  not  include  the  transferee  of  a  landholder's  entire  interest  such  as 
FEB.  21.     the  appellant  in  the  present  case.     I  would   answer  the  question  referred 
in  the  negative. 

TvTTT  T 

BUANDT,  J. — It  is  certain'y  a  question  which  requires  consideration 

BENCH,     in  the  case  hefore  us  whether  or  not,  having  regard  to  Section  79  of  the 

8  M  394     ^en^   Act-   assignees   of  the  landlords  do  not  require  delegation  to  tl<em, 

IF  R  i        capable  of  proof,  by  such  landlords  of  the  powers  given  to  the  latter  under 

the  Act. 

The  answer  to  this  depends  in  great  measure  upon  the  meaning  to  be 
placed  upon  the  words  ''  their  agents  or  assignees"  in  that  section.  And  had 
not  some  doubts  arisen  in  my  mind  with  reference  to  certain  observation^ 
in  Vellayav.  Tiruva,  a  Full  Bench  case,  I  [409]  should  have  had  little,  if 
any,  hesitation  in  holding  that  the  word  "  assign"  as  there  used  is  usedin  the 
sense  of  ''  a  person  appointed  by  another  to  do  any  act  or  perform  any 
business  for  that  other  "  (in  which  sense  the  word  is  sometimes  used), 
rather  than  as  describing  a  person  "  who  takes  an  interest  in  the  land  or 
real  estate  of  the  landlord  by  an  assignment  from  the  landlord  ;  "  that  is, 
that  it  refers  to  an  assignment  of  powers  and  not  to  the  assignment  of  an 
estate.  My  reasons  for  thinking  that  this  is  so  are  that  Section  79  of 
the  present  Eent  Act  appears  to  be  an  adaptation,  reproduction,  or  in ' end- 
ed amendment  of  Section  42  of  Eegulation  XXVIII  of  1802,  which 
Regulation  empowered  landholders  and  farmers  of  land  k>  distrain  and 
sell  the  personal  property  of  under-farmers  and  raiyats  in  certain  cases 
for  arrears  of  rent,  and  Section  42  authorized  such  landholders  and 
farmers  "  to  delegate  to  their  naibs,  gumastahs  and  other  agents  employed 
in  the  collection  of  rent  the  power  of  distraining,  on  their  behalf,  in  the 
manner  prescribed  in  the  Regulation,"  subject  to  certain  penalties  in  the 
case  of  abuse  of  the  powers  so  conferred,  and  subject  also  to  the  responsi- 
bility of  the  landlord. 

Madras  Act  VIII  of  1865  does  nob  profess  to  do  more  than  "  con- 
solidate and  simplify  various  laws  which  have  been  passed  relative  to  land- 
holders and  their  tenants,  and  to  provide  a  uniform  process  for  the  recovery 
of  rent,"  and  having  regard  to  this  fact  and  to  the  position  which  Seation  79 
occupies  in  the  Act  and  to  the  provisions  of  Section  42  of  the  Regulation  of 
1802  for  which  it  is  substituted,  and  to  the  fact  that  Section  8  of  Regulation 
XXV  of  1802,  unrepealed  and  unaltered,  expressly  recognizes  the  rights  of 
proprietors  of  land  to  transfer  by  sale,  gift  or  otherwise,  without  the  pre- 
vious consent  of  Government  or  any  other  authority,  the  proprietary  right 
in  the  whole  or  any  part  of  their  zamindaris  consistently  with  the  require- 
ments of  Hindu  and  Muhammadan  Law  and  in  a  manner  not  prohibited 
by  the  Regulations  of  the  British  Government,  I  have  no  doubt  tha*;  the 
word  "  assigns"  in  Section  79  of  the  present  Act  was  used  as  an  amplifica- 
tion only  of,  and  in  the  same  sense  as  that  in  which  the  word,  "agents"  is 
used,  the  two  words  being  substituted  for  the  words  "  naibs,  gumastahs 
or  agents  "  in  Section  42  of  the  old  Regulation.  The  use  of  the  word  "prin- 
cipal" only  in  Section  79  of  the  RentAct  appears  to  me  to  support  this  view. 

The  decision  in  Vellaya  v.  Tiruva  (l),  in  respect  of  the  powers  [410] 
of  a  mortgagee,  apart  from  express  assignment  of  powers  under  Section  79, 
to  exercise  the  powers  of  landlords  under  the  Act  as  a  farmer,  if  the  effect 
of  the  instrument  of  mortgage  be  not  only  to  create  a  mortgage  but  also  a 
farm  of  the  mortgaged  villages,  appears  to  me  to  apply  with  at  least  equal 
force  to  the  case  of  a  lessee  to  whom  a  landlord  has  made  over  all  hi8 

(1)  5  M.  76  (85). 
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rights  in  the  property  except  a  right  to  receive  a  fixed  sum  payable  by  the       1885 
lessee     in  consideration  of  obtaining  such  proportion  of  the  profits  of  an     FEB.  21. 
estate  as  he  (the  proprietor)   was  entitled  to."     That  there  is  no   distinc- 
tion for  the  purposes  of  the  Act  between  leasing  and  farming  appears  to       FULL 
have  been  assumed  by  the  learned  Chief   Justice  in  Vellaya  v.  Tiruva  (1)     BENCH. 
(as  I  remarked  in  my  observations  in  the  order  of  reference  in  this  case), 
and  I  am  still  of  opinion  that  it  was  not  ever  intended  in  this   Court  to     8  M'  SM 
draw  any  distinction  between  the  two.  (F.B.*. 

The  power  of  proprietors  to  deal  with  their  property  by  way  of  transfer 
by  sale  or  otherwise  in  any  manner  not;  contrary  to  law,  having  then 
been  distinctly  recognized,  and  the  general  rule  being  that  "  every  one 
who  has  an  estate  or  interest  in  land  and  tenements  may  assign  it,  as 
tenant  for  life,  for  years,  &c."  (Comyn's  Digest,  Vol.  5,  p.  686,  5th 
edition),  is  there  anyching  in  the  unrepealed  Regulations  or  in  the  Rent 
Act  by  reason  of  which,  having  regard  to  the  aim  of  legislation  on  this 
subject,  viz.,  protection  of  tenants  from  undue  exactions  or  oppression  on  the 
part  of  landlords  ro  whom  special  and  summary  means  for  speedy  reali- 
zation of  rents  are  given,  it  must  be  held  that  there  is  an  exception  to  the 
general  rule,  and  that  an  assignee  of  a  farmer  or  lessee  does  not  stand  in 
the  place  of  the  farmer  or  lessee  ? 

If  there  is  under  Section  79  of  the  Act  an  assignment  or  delegation  of 
the  landholder's  powers,  the  landholder's  responsibility  no  doubt  stili 
continues,  along  with  the  liability  of  the  assignee.  Does  the  landholder's 
liability  continue  when  he  farms  or  gives  a  lease  to  another  ? 

Under  Section  8  of  Regulation  XXV  of  J  802  the  landholder  is  still 
answerable  to  Government  if  he  does  not  register  the  transfer  in  the  manner 
therein  provided,  but  there  is  not,  as  it  appears  to  me,  any  express  provision 
in  the  Regulations  or  the  Act,  under  which,  when  he  has  divested  himself 
of  all  interest  in  the  property  except  a  right  to  receive  from  a  farmer  or 
lessee  a  fixed  sum,  he  is  still  liable  to  the  tenants  for  wrongful  acts  done 
under  the  color  of  the  act  by  the  farmer  or  lessee,  who,  standing  in  the  place 
of  the  land-  [411]  holder,  is  subject  to  the  obligations  and  invested  with 
the  summary  powers  of  distraint  conferred  on  the  landholder  under  the 
Act.  And,  if  this  is  so,  it  does  not  appear  to  me  what  difference  it  can 
make  whether  such  a  farmer  or  lessee  transfers  his  interest  to  another ;  the 
tenant  is  not  consulted  as  to  the  choice  of  the  original  lessee  or  farmer  any 
more  than  he  is  as  to  the  selectionof  an  assignee  of  the  lessee,  who  again 
can  only  exercise  powers  of  summary  distraint  if  he  fulfils  the  obligations 
imposed  on  him  as  filling  the  place  of  a  landholder. 

Tenants  would  no  doubt  be  justified  in  refusing  to  attorn  to  a  farmer 
or  lessee  unless,  by  due  notice  given  to  them  by  the  landholders  or  other- 
wise, they  be  made  aware  of  the  transfer,  and  are  authorized  and  desired 
to  pay  rent  to  the  transferee,  and  so  they  would  boon  an  assignment  by  the 
farmer  or  lessee,  but,  subject  to  these  conditions,  and  under  the  restric- 
tions above-mentioned,  it  appears  to  me  that  the  tenant's  rights  are 
sufficiently  protected,  and  that  there  are  not  grounds  for  holding  that  the 
assignee  of  a  lessee  is  not  a  landholder  for  the  purposes  of  the  Rent  Act. 

I  am  of  opinion  that  the  appellant  is  not  debarred  from  taking  pro- 
ceedings under  the  Rent  Act. 


M  III— 36 
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Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


SANKARANARAYANA  (Defendant),  Appellant  v.  KUNJAPPA  (Plaintiff), 
Respondent.*      [24th  March  and  1st  April,  1885.] 

Rent  Recovery  Act,  Section  51 — Presentation  of  plaint  -Acceptance  by  Court  of  plaint 
sent  by  post. 

K  sent  a  plaint  by  post  to  a  Revenue  officer,  who  was  on  tour  and,  in  obedience 
to  an  order  issued  by  such  officer  to  pay  b^tta  within  a  certain  date,  presented 
himself  and  paid  the  amount  demanded  within  thirty  days  from  the  dace  of  the 
cause  of  action  : 

Held,  that  the  suit  was  instituted  within  the  lime  prescribed  by  Section  51  of 
the  Rent  Recovery  Act—  Moparti  Pitclii  Naidu  v.  Vuppala  Kondamma  (6  M.H.C. 
R  136)  approved  and  distinguished. 

[R.,  8C.P.L.R  93  i94).] 

[412]  THIS  was  an  appeal  from  the  decree  of  J.  W.  Besb,  District 
Judge  of  South  Canara,  dated  9th  August  1884,  reversing  the  decree  of 
K.  Rama  Rau,  Deputy  Collector  of  South  Canara,  in  a  summary  suit 
brought  under  the  Rent  Recovery  Act  by  Kunjappa  against  Sankarana- 
rayanacharyar  to  recover  damages  for  an  alleged  illegal  distraint.  The 
defendant  objected  that  the  suit  was  not  instituted  within  the  thirty  days 
allowed  by  Section  51  of  the  Act. 

The  Deputy  Collector  dismissed  the  suit  on  the  ground  that  the  plaint 
had  not  been  properly  presented,  having  been  sent  by  post — Moparti 
Pitchi  Naiduv.  Vuppala  Kondamma  (1).  The  District  Judge,  on  appeal, 
held  that  the  plaint  having  been  accented  by  the  Assistant  Collector,  had 
under  the  circumstances  been  properly  presented. 

The  defendant  appealed  to  the  High  Court. 

Srinivasa  Rau,  for  appellant. 

Ramachandra  Rau  Sahib,  for  respondent. 

The  Court  (TURNER,  C.J.,  and  BRANDT,   J.)  delivered  the  following 

JUDGMENTS. 

TURNER,  C.J. — The  goods  of  the  respondent  were  distrained  by  the 
appellant.  The  respondent  thereupon  went  to  Mangalore,  a  distance  of 
forty  miles  from  his  house,  to  institute  a  suit  under  the  Rent  Act. 

The  Assistant  Collector  in  charge  of  the  taluk  was  absent  on  tour 
and  the  respondent  not  being  able  to  ascertain  his  exact  whereabouts,  on 
the  23rd  May  added  a  statement  to  that  effect  to  his  petition  and  sent  it 
by  post  to  the  Assistant  Collector.  He  received  in  reply  a  notice  that  he 
was  to  pay  batta  and  produce  a  list  of  witnesses  within  fifteen  days,  or 
his  plaint  would  be  thrown  out.  According  to  the  evidence  of  his  vakil, 
who  is  supported  by  the  evidence  of  the  clerk  of  the  Assistant  Collector, 
the  respondent  accompanied  by  his  vakil  presented  himself  at  the  Assistant 
Collector's  quarters,  and  paid  the  batta  on  the  15th  June. 

It  is  admitted  that  the  suit  would  have  been  in  time  if  the  plaint  had 
been  presented  on  that  day. 

*  Second  Appeal  3  of  1885. 
(1)  6  M.H.C.R.  136. 
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From  the  15th  to  20th  June  the  Assistant  Collector  had,  according 
to  the  clerk's  evidence,  no  time  to  attend  to  such  ordinary  business.  He 
was  not;  allowing  parties  or  petitioners  to  go  before  him  unless  sent  for. 
The  Judge  finds  it  proved  that  the  baf>ta  [413]  was  paid  by  the  plaintiff 
accompanied  by  his  vakil  on  15th  June,  and  has  held  that  the  plaint  having 
been  accepted  by  the  Assistant  Collector,  was,  under  the  circumstances, 
sufficiently  presented. 

The  pres°ntation  ought  to  have  been  made  to  the  Assistant  Collector 
and  the  Act  does  not  state  it  may  be  sent  by  post.  The  Assistant  Collec- 
tor might  have  refused  to  accept  it  and,  if  he  had  done  so,  the  presentation 
would,  this  Court  has  ruled,  not  have  been  valid  ;  but  in  the  present  case, 
as  the  Judge  has  pointed  out,  the  plaint  was  accepted.  The  pla;ntiff 
presumably  under  the  Assistant  Collector's  order  received  notice  that  he 
was  to  pay  batta  and  that  if  he  failed  to  do  so  his  plaint  would  be  rejected. 
He  obeyed  the  order.  This  in  itself  I  think  would  hive  been  sufficient  to 
justify  the  Court  in  holding  tha*-,  although  the  plaint  should  not  have  been 
received  unless  it  was  presented  by  the  plaintiff  or  by  a  pleader  or  agent 
on  his  behalf,  nevertheless,  as  it  was  accepted,  the  suit  was  sufficiently 
instituted.  But  when  the  plaintiff  presented  himself  with  his  pleader  and 
paid  batta  he  must  be  deemed  to  have  presented  the  plaint  on  that  day, 
if  not  before,  and  the  objection  that  the  suit  was  not  properly  instituted 
was  rightly  overruled  by  the  Judge. 

It  can  hardly  be  contended,  ia  view  of  the  original  defence,  that  the 
respondent  had  executed  leases  (Exhibits  I,  IV  and  V),  which,  the  Judge 
holds,  are  not  proved,  that  the  parties  dispensed  with  an  agreement  in 
writing.  The  appeal  fails  and  must  he  dismissed  with  costs. 

BRANDT,  J. — In  this  case  the  distraint  was  made  on  the  16th  May 
1883  ;  the  petition  or  plaint  which  appears  to  have  bean  written  by,  or  on 
behalf  of,  the  respondent,  is  d  ited  23rd  May  ;  it  was,  it  seems,  sent  by 
post  registered,  and  was  no  douht  received  in  the  office  of  the  Assistant 
Collector  on  the  26th  idem  :  the  stamp  is  obliterated,  but  on  it  appear 
what  are  evidently  the  fragments  of  the  initia's  of  the  Assistant  Collec- 
tor, and  the  date,  26th  May  1883.  On  the  margin  of  the  petition  there  are 
written  in  pencil  these  words — "  Notice  issued  to  produce  process- 
fees  within  fifteen  days,  1st  June  1883  " — there  is  no  signature,  nor 
initials  to  these  words.  The  Assistant  Collector's  clerk  deposes  that  a 
list  of  witnesses,  which  was  put  in  by  the  respondent  or  some  one  on  his 
behalf  was  initialled  by  that  officer  on  the  20th  June  ;  the  clerk  says  that 
between  the  15th  and  20th  June  the  Assistant  had  no  leisure  to  attend  to 
ordinary  business  ;  that  when  the  respondent  paid  his  [414]  batta  his  vakil, 
Anantayya,  had  also  come  ;  and  that  though  he  cannot  say  on  what  date 
the  respondent  or  his  vakil  produced  his  batta  and  list  of  witnesses  he 
believes  that  the  plaintiff  did  appear  and  do  what  he  was  called  upon  to 
do  within  the  16th  June,  "  otherwise  they  "  (the  fees  ?)  "  would  not  have 
been  accepted." 

Evidence  in  support  of  these  statements  is  also  given  by  Anantayya, 
tintiff's  vakil. 

The  District  Munsif  considered  this  evidence  not  very  trustworthy 
and  altogether  insufficient  to  prove  that  the  respondent's  plaint  had  been 
in  any  way  accepted  or  acted  upon  by  the  Assistant.  Collector  as  a  plaint, 
within  thirty  days  from  the  date  of  the  cause  of  action ;  but  the  District 
Judge  appears  to  accept  it  as  true. 

In  second  appeal,  we  are  bound  to  take  the  District  Judge's  finding 
on  the  facts,  and,  assuming,  as  I  do,  that  he  finds  in  effect  that  the 
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respondent  and  his  vakil  both  appeared  at  the  Assistant  Collector's  office 
on  the  15th  June  in  connection  with  and  for  the  purpose  of  obtaining 
issue  of  process  on  the  plaint;  sent,  by  post,  that  they  on  that  day  paid 
batta  and  put  in  a  list  of  witnesses  as  directed  by  the  Assistant  Collector, 
and  that  ic  was  through  no  fault  of  theirs  that  that  officer  was  not 
accessible  in  his  Court  as  a  Eevenue  Court  till  the  20th  June,  there  may, 
in  this  particular  case,  be  held  to  have  been  a  sufficient  presentation  of  a 
plaint  for  the  purposes  of  the  Act. 

The  decision  in  Moparti  Pitchi  Naidu's  case  (l)  appears  to  me  correct 
in  principle,  and  there  are  in  my  opinion  obvious  reasons  why  petitions 
sent  by  post  should  not  be  accepted  as  plaints  presented  under  the  Kent 
Recovery  Act. 

I  do  not  agree  that  a  mere  order  c ailing  on  the  plaintiff  to  pay  batta, 
if  passed  on  such  a  petition  sent  bv  post,  would  he  sufficient  to  constitute 
acceptance  of  a  plaint :  and  it  is  only  on  the  asiumotion  that  the  District 
Judge  found  that  the  respondent,  with  his  vakil,  in  person  appeared  at 
the  Assistant  Collector's  Court  in  connection  with  this  summary  suit 
before  the  16th  June  that  I  concur  in  thinking  that  there  was  on  the 
15th  idem  what  may  be  taken  to  have  been  a  presentation  of  the  plaint 
as  required  under  the  Act. 


8  H.  415. 

[415]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


UMNIAN  (Defendant  No.  2),  Appellant  v.  RAMA  (Plaintiff),  Respondent* 
[30th  October,  1884,  and  31st  March,  1885.] 

Malabar  law-- Kanam  tenure  Redemption  on  terms  of  admitted  demise— Improvements 
— Local  custom  -  Jenmi's  right  to  a  moiety — Arrears  of  rent,  Jenmi's  right  to  deduct 
from  amount  payable  by  him. 

In  a  suit  brought  against  A  and  B  for  redemption  of  land,  alleged  to  have  been 
demised  to  A  on  kanam  tenuro  in  1874  and  to  be  held  by  B  under  A,  it  was  found 
that  the  demise  of  1874  was  invalid  bdoausa  it  had  been  executed  fraudulently, 
but  inasmuch  as  B  admitted  that  he  was  in  possession  under  a  similar  demise  of 
1855  it  was  Jield,  that  the  plaintiff  was  entitled  to  redeem  on  the  terms  of  the 
demise  admitted  by  B.  Kunhi  Kutti  Nair  v.  Kutti  Maraccar  (4  M.H.C.R. 
359)  followed. 

Local  usage  of  Ernad,  by  which  the  jenmi  on  redemption  of  a  kanam  takes 
credit  for  one-balf  of  the  value  of  improvements  effected  by  the  kanamdar, 
upheld. 

The  right  of  a  jenmi  to  deduct  arrears  of  rent  from  the  amount  payable  by  him 
on  redemption  of  a  kinam,  being  a  customary  incident  of  the  tenure,  is  not 
affected  by  the  three  year?)'  period  of  limitation  for  recovery  of  arrears  of  rent. 

[Overruled,    25  M.  300   (314)  iF.B.);  F.,  19  M.  160  (161);  D.,  17  M.  271  (273);  IS  M. 
462  (463).] 

THIS  was  an  appeal  from  the  decree  of  E.  K.  Krishnan,  Subordinate 
Judge  of  South  Malabar,  confirming  the  decree  of  P.  Govinda  Menon, 
District  Munsif  of  Ernad,  in  suit  215  of  1883. 

The  plaintiff,  Rama  Nambi,  sued  the  defendants,  Kathi  Amma 
and  Natuthodiyil  Unnian,  to  recover  certain  land  demised  on  kanam, 
together  with  arrears  of  rent  from  1051  (1876),  "  to  be  set  off 

•  S.A.  591  of  1884. 
(1)  6  M.H.C.R.  136. 
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against  a  corresponding  amount  of  the  kanam  advance  "  due  by  plaintiff, 
Es.  177-12-0. 

The  rent  reserved  was  alleged  to  be  Rs.  10  per  annum. 

Defendant  No.  2  denied  that  he  held  under  this  demise,  but  admitted 
that  he  held  under  a  kanam  of  1855,  for  Es.  177-8-0,  at  an  annual  rent 
of  12  annas,  aod  claimed  Es.  3,000  improvements. 

The  District  Munsif  found  that  t,he  kanam  on  which  the  plaintiff 
sued  was  invalid  on  the  ground  of  fraud,  but  decreed  that,  on  payment  by 
the  plaintiff  of  the  amount  of  the  kanam  admitted  [416]  by  defendant 
No.  2  and  one-half  of  the  value  of  improvements  (the  other  half  being 
allowed  to  the  jenmi  in  accordance  with  local  custom)  Es.  1,031-10-3, 
minus  the  arrears  of  rent  at  12  annas  per  annum,  defendant  No.  2  should 
surrender  the  land. 

On  appeal  the  Subordinate  Judge  confirmed  this  decree. 

Defendant  No.  2  appealed  to  the  High  Court  on  the  following 
grounds: — 

(1)  The  demise  on  which   plaintiff  brought  the  suit  having  been 

found  to  be  false,  the  suit  ought  to  have  been  dismissed. 

(2)  Plaintiff  has  not  given   notice  to  defendants  to  surrender  the 

lands. 

(3)  Defendant  No.  2   ought  not  to    have  been  made  liable  to  pay 

plaintiff's  costs. 

(4)  Plaintiff's  claim  to  more  than  three  years'  rent  is   barred  by 

limitation. 

(5)  The  indiscriminate  deduction  of  half  the  value  of  improvements 

in  favour  of  the  jenmi  is  unwarranted  by  law  or  by  the  custom 

of  the  country. 

Gopalan  Nayar,  for  appellant. 
Sankaran  Nayar,  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

It  is  not  denie  i  that  the  relation  between  the  respondent  and  the  appel- 
lant is  that  of  mortgag&r  and  mortgagee,  and  there  is  therefore  no  doubt 
that  the  latter  was  entitled  to  a  decree  for  redemption.  The  respondent 
alleged  that  there  was  a  renewed  demise  in  1049  (1874),  but  the  appellant 
contended  that  the  kanam  purchased  by  him  was  that  of  1030  or  1855. 
In  so  far  as  the  mortgage  debt  is  concerned,  this  contention  is  immaterial, 
as  the  amounts  of  the  original  and  the  renewed  kanams  are  the  same. 
Though  there  is  a  difference  in  the  rates  at  which  rent  was  payable, 
the  Courts  below  were  entitled  to  adopt  the  rate  mentioned  in  the  admitted 
demise  of  1030,  and  the  appellant  cannot  be  prejudiced  by  it.  As  to  the 
contention  that  the  appellant  was  not  called  upon  before  suit  to  surrender 
the  land,  the  suit  itself  may  be  regarded  as  a  demand  so  far  as  the  right 
of  redemption  is  concerned.  The  question  then  is  only  material,  if  at  all, 
in  regard  to  costs ;  but  as  the  appellant  resisted  the  respondent's  title  to  a 
[417]  decree  for  redemption  in  this  suit,  on  the  ground  that  the  demise 
sued  upon  was  not  true,  and  persisted  in  that  contention  on  appeal,  not- 
withstanding the  decision  of  the  High  Court  in  special  appeal  No.  113  of 
1869  that  the  mortgage  relied  uoon  by  a  defendant  as  genuine  may  be  made 
the  ground  of  a  decree  in  the  plaintiff's  favour  if  the  relief  granted  be  sub- 
stantially such  as  was  claimed  in  the  plaint— Kunhi  Kutti  Nair  v  Kutti 
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Maraccar  (l)--we  cannot  say  that  the  Judge  was  wrong  in  assessing  the 
appellant  with  the  respondent's  costs.  Another  objection  which  requires 
to  be  noticed  is  that  the  deduction  of  half  the  value  of  improvements  in 
favour  of  the  jenmi  is  not  warranted  by  the  custom  of  the  country.  The 
District  Munsif  has  found  that  the  deduction  has  been  made  in  accordance 
with  the  usage  obtaining  in  Ernad,  where  the  land  in  suit  is  situated,  and 
the  Judge  has  virtually  adopted  the  finding.  The  appellant  has  not  shown 
that  there  was  no  such  usage  although  it  was  open  to  him  to  have  pro- 
duced evidence  in  support  of  his  contention,  and  the  existence  of  a 
similar  custom  has  been  recognized  in  second  appeal  No.  30  of  1881. 

The  only  question  then  which  remains  to  be  decided  is  whether  the 
respondent  was  entitled  to  deduct  from  the  kanam  debt  due  by  him  the 
rent  in  arrear  for  more  than  three  years.  In  the  case  before  us,  the  res- 
pondent has  been  permitted  to  deduct  from  the  amount  due  by  him  arrears 
of  porapad  (rent)  from  1051  to  1058  inclusive,  and  it  is  argued  that  the 
claim  to  more  than  three  years'  rent  is  barred  by  limitation.  It  would 
clearly  be  so,  unless,  by  the  usage  of  the  district,  the  jenmi  is  entitled  to 
treat  his  right  to  deduct  the  arrear  of  rent  at  the  date  of  redemption  as  an 
incident  of  the  kanam  demise.  In  Shaikh  Rautanv.  Kadanyot  Shupan  (2), 
the  jenmi  sued  to  eject  the  kanamdar  on  the  ground  that  the  rent  was  in 
arrear.  The  Court  held  that  the  kanamdar  did  not  forfeit  his  right  to 
hold  for  twelve  years,  and  that  the  jenmi  might  either  sue  for  the  rent  in 
arrear  or  debit  it  against  the  mortgage  amount.  In  Kunju  Velan  v.  Mana- 
vikrama  Zamorin  Raja  (3)  the  High  Court,  whilst  holding  that  the  jenmi  is 
not  entitled  to  oust  the  kanamdar  fornon-payment  of  porapad  (rent),  observed, 
that  in  such  cases,  the  mortgagee  is  entitled  to  the  occupation  of  the 
property  for  the  period  of  twelve  years  from  the  date  of  the  mortgage  not- 
with-[418]standing  such  default,  andth  it  the  proprietor  may  in  the  mean- 
time recover  the  arrear  by  suit  or  take  credit  for  the  amount  on  paying  off 
the  kanam  mortgage  after  the  lapse  of  twelve  years.  Again,  in  Krishna 
Mannadi  v.  Shankara  Manavan  (4),  the  Court  advertei  to  certain  proceed- 
ings of  the  Sadr  Court,  dated  the  5th  August  1856,  as  embodying  a  similar 
opinion.  These  cases  leave  no  room  for  doubt  that  in  return  for  the  term  of 
twelve  years,  for  which  the  kanamdar  is  entitled  to  occupy  the  property 
demised  the  jenmi  is  entitled  either  to  sue  for  the  rent  in  arrear  or  to  take 
credit  for  it  when  the  mortgage  is  paid  off  on  the  expiration  of  twelve  years. 
The  right  to  take  credit  for  the  arrear  on  the  occasion  of  redemption  is, 
therefore,  an  incident  of  the  tenure,  and  as  such  of  the  kanam  demise, 
and  there  can  be  no  question  of  limitation.  The  sirae  view  has  been 
recently  expressed  in  Kanna  Pisharodi  v.  Kombi  Achen  (5)  by  another 
Division  Bench. 

We  are  of  opinion  that  the  second  appeal  fails  and  must  he  dismissed 
with  costs. 


(1)  4  M.H.C.R.  359  (366). 
(4)  1  M.H.C.R.  113,  note. 


(2)  1  M.H.C.R.  112. 
(5)  8  M.  381. 


(3)  1  M.H.C.R.  113,  note. 
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8M.  418  =  9  Ind.  Jur.  308. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr,  Justice 
Muttusami  Ayyar. 


GOPAIASAMI  AND  OTHERS  (Defendants^,  Appellants  v.  SANKARA 
(Plaintiff),  Respondent*      [31st  March,  1885.] 

Civil  Procedure  Code,  Section  503 — Powers  of  receiver. 

In  1879  a  zamindar  granted  a  lease  of  part  of  the  zamindari  for  twenty  years, 
reserving  a  rent  of  18,000  rupees  per  annum. 

In  1881,  the  zjmindari  having  been  attached  by  a  creditor,  the  zamindar 
granted  a  new  lease  in  perpetuity  in  lieu  of  the  former  leasa,  reserving  a  rent  of 
R*.  12,000  a  year. 

A  receiver  of  the  zamindari,  having  subsequently  been  appointed  with  full 
powers  under  the  provisions  of  Section  503  of  the  Cod«  of  Civil  Procedure,  sued 
the  lessee  to  recov.  r  rent  at  the  rate  reserved  in  the  first  lease  from  1881  : 

Held,  that  the  receiver  was  entitled  to  recover    the  rent  claimed. 

The  provisions  of  Section  503  of  the  Code  of  Civil  Procedure  were  intended 
to  declare  that  the  receiver,  in  respect  of  all  property  which  was  or  could  be 
attached,  had  [419]  the  powers  of  the  owner  as  thiy  existed  at  the  time  the 
property  was  brought  under  the  orders  of  the  Court  by  attachment,  provided 
that  they  h  we  not  ceased  by  the  operation  of  law. 

[R.,  34  C.  305  (317)  =  5  C.L.J.  270.] 

\ 

THIS  was  an  appeal  from  the  decree  of  G.  Ramachandra  Ayyar, 
Subordinate  Judge  of  Madura  (East). 

The  plaintiff,  Sankara  Ayyar,  receiver  of  the  Sivaganga  zamindari, 
sued  the  defendants,  the  sons  and  grandson  of  Kasivisvanada  Nayakar,  who 
obtained  a  lease  of  seventeen  villages  in  the  zamindari  from  Dorasinga 
Tevar,  the  late  zamindar  of  Sivaganga,  in  1879,  to  recover  rent  for  three 
years  from  fasli  1291  (1881).  The  plaintiff  obtained  a  decree  for 
Rs.  31,816  7-10. 

The  defendants  appealed. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (TdRNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

Bhashyam  Ayyanyar  and  Kalianaramayyar,  for  appellants. 

Hon.  Subramanyayyar,  for  respondent. 

JUDGMENT. 

The  zamindar  of  Sivaganga,  on  the  24th  November  1879,  executed  and 
registered  a  lease  of  seventeen  villages  in  the  Eluvankotta  taluk,  being  a 
part  of  his  zamindari,  for  a  term  of  twenty  years,  reserving  a  rent  of 
Rs.  18,000.  At  that  time  there  were  several  suits  pending  against  him, 
and  in  some  decrees  had  been  obtained  and  had  not  been  satisfied. 

On  the  26th  January  1881  the  whole  zamindari  was  attached  at  the 
instance  of  a  decree-holder  in  original  suit  35  of  1879. 

On  the  9th  February  1881  the  zamindar  granted  a  perpetual  lease  of 
the  before-mentioned  villages  in  substitution  of  the  former  lease,  reserving 
an  annual  rent  of  Rs.  12,000  only,  the  consideration  was  recited  to  bo 
past  services ;  but  no  evidence  has  been  given  of  the  existence  of  any 
necessity  for  a  reduction  of  rent.  Shortly  after  t-he  making  of  this  second 
lease,  a  receiver  was  appointed  (with  full  powers  under  Section  503  of  the 
Code  of  Civil  Procedure);  and  he  has  brought  suit  to  recover  rent  at  the 

*  Appeal  120  of  1884. 
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1885       rate  reserved  unler  the  first  lease,  and  if  the  Court  is  of  opinion  that  he 
MARCH  31.  is  not;  entitled  to  receive  it  at  that    rate,  then   at  the   rate  reserved  by  the 

second  lease. 

APPEL-  It  appears   that  other  decree-holders   have   taken   out   execu'ion   of 

LATE       their  decrees,  and  are  entitle  i  to  a  rateable  dis'.ribution   with  the  decree- 
ClVlL.      holder  in  original  suit  35  of  1879  in  respect  of  any  sums  realized  in  execu- 
tion of  his  decree. 

8  M  418  =  The  appellants,  the  representative*  of  the  lessee,  do  not  deny    [420] 

9  Ind  Jar.   that  they  are  liable  to  pay  the  reduced  rent,   but  they  assert  that  rent 

308-  cannot  be  recovered  under  the  first  lease.  They  rely  on  the  language  of 
Section  503,  Civil  Procedure  Code,  which  declares  that  the  receiver  has  the 
powers  of  the  owner,  and  they  argue  that  as  the  owner  would  be  bjund 
by  the  second  lease,  the  receiver  is  also  bound  by  it.  We  consider  the 
Judge  has  rightly  overruled  this  objection.  The  Procedure  Code  must  be  read 
as  a  whole  and  effect  given  as  well  to  the  provision  which  prohibits  aliena- 
tion after  attachment  to  the  prejudice  of  a  dejreo- holder  as  to  the  provi- 
sions of  Section  503.  The  second  lease  is  void  as  against  the  decree- 
holder  in  original  suit  35  of  1879,  for  it  was  an  alienation,  and  was, 
moreover,  distinctly  prejudicial  to  the  interest;  of  the  decree-holder,  and  it 
could  not  have  been  intended  that  the  provisions  of  Seution  503  should 
practically  give  validity  to  such  an  alienation  in  cases  in  which  the  Court 
might  rieem  it  necessary  to  appoint  a  receiver.  In  our  judgment  the  provi- 
sions of  Section  503  were  intended  to  declare  that  the  receiver  in  respect  of 
all  property  which  was  or  could  be  attached  had  the  powers  of  the  owner 
as  they  existed  at  the  time  the  property  was  brought  under  the  orders  of 
tbe  Court,  provided  that  they  have  not  ceased  by  operation  of  law. 

The  manifest  result  of  the  lease  was  to  prevent  and  hinder  not  only 
the  decree-holder  in  original  suit  35  of  1879,  but  also  all  other  persons  who 
were  then  suing  tbe  zamindar  from  obtaining  satisfaction  of  their  decrees, 
and  it  may  be  that  on  this  ground  the  alienation  might  be  avoided  as 
against  them  ;  but  we  need  notdetermine  the  point.  The  law  which  directs 
that  the  proceeds  realized  in  execution  shall  be  distributed  will  not  pre- 
vent the  decree-holder  in  original  suit  35  of  1879  from  insisting  on  the 
invalidity  of  the  second  lease,  until  his  decree  is  satisfied. 

The  receiver  cannot  waive  any  right  to  recover  what  may  be  legally 
claimable  without  the  sanction  of  the  Court  of  which  he  is  an  officer. 

The  appeal  fails  and  is  dismissed  with  costs. 


8  M.  421  =  9  Ind.  Jur.  463  =  1  Weir  233. 
[421]  APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  CHKNCHUGADU.*     [30th  April,  1885.] 

Penal  Code,  Section  286 — Probable  danger  to  human  life — Loaded  gun  left  in  open  place' 

C  having  returned  to  his  house  after  dawn  from  watching  his  crops  at  night 
with  a  loaded  gun,  and  finding  his  house-door  locked,  placed  the  gun,  loaJed, 
with  the  hammer  down  on  the  cap,  on  a  cot  outside  his  house  and  went  ior  a 
short  time  to  a  neighbouring  house. 

A,  the  child  of  a  neighbour,  four  years  old,  was  killed  by  the  gun  exploding. 

*  Criminal  Revision  Case  174  of  1885. 
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C  was  convicted  under  Section  286  of  the  Penal  Code  for  negligently  omitting         1885 
to  take  order  with  the  gun  sufficient  to  guard  Hgainsc  probable  danger  to  human     AD1        Qrt 
life: 

Held,  that  the  conviction  was  bad  in  law.  » 

THIS  was  a  case  referred  to  the  High  Court  under  Section  438  of  the       LATK 
Code   of    Criminal   Procedure    by    W.    F.  Grahame,    Sessions   Judge   of  CRIMINAL. 
Cuddapah. 

8  M  421 = 

The  case  was  stated  as  follows  : —  ' 

"I  am  of  opinion  that   the  conviction  is  improper  and  the  sentence  .gJL^  m*- 
illegal.     Trie  accused  had   r>een   watching  his  crops  with  a  loaded  gun  on        !_- 
the  night  c  f  the  1st  January.     He  returned  home  after  dawn.     He  found 
his  house  fastened  up.    He  placed  the  gun  on  a  cot  standing  in  the  open  air 
near  his   house  and  went  away  on  some  business.     The  gun  was  loaded 
and  capped  and  the  hammer  was,  apparently,  down  on  the  cap  instead  of 
being  on  half-cock.    During  the  absence  of  the  accused,  Akki,  the  daughter 
of  a  neighbour,  a  child  four  years  old,  came  to  the  cot  and  would  seem  to 
have  played  with  the  gun.     At  any  rate  the  gun  went  off  and  killed  the 
child.( 

"  The  Second-class  Magistrate  convicted  defendant  under  Section  286 
of  the  Indian  Penal  Code  '  for  his  negligent  conduct  in  omitting  to  take 
such  order  with  his  loaded  gun  as  is  sufficient  to  guard  against  any 
probable  danger  to  human  life.'  The  sentence  was  [422]  Rs.  25  fine  or 
thirty  days'  rigorous  imprisonment.  The  case  did  not  come  to  my  notice 
till  too  late  to  interfere  with  the  imprisonment  if  undergone. 

"  I  am  of  opinion  that  the  affair  can  only  be  looked  on  as  a  lament- 
able accident.  It  is  possible  that  a  man  may  with  a  sinister  purpose  leave 
a  loaded  gun  where  others  may  get  at  it,  intending  that  their  meddling 
with  it  may  cause  death.  Had  the  accused  in  this  case  left  his  loaded  gun 
on  the  cot  with  such  intention,  he  might  be  liable  to  punishment,  and, 
beyond  doubt,  would  deserve  punishment;  but  it  would  not  be  under 
Section  286  of  the  Indian  Penal  Code.  The  fact  that  there  was  no  inten- 
tion to  bring  about  harm  cannot  bring  the  affair  under  Section  286.  A 
gun,  even  if  loaded,  cannot,  I  think,  be  held  to  be  an  'explosive  substance,' 
such  as  is  contemplated  in  the  section.  Taking  this  view  of  the  wording 
of  the  section  and  of  this  affair,  I  have  thought  it  my  duty  to  submit  the 
matter  to  the  High  Court." 

Counsel  were  not  instructed. 

The  Court  (BRAM/T,  J.)  delivered  the  following 

JUDGMENT. 

If  it  were  proved  that  a  man  "  knowingly  or  negligently  omitted 
to  take  such  order  with  any  explosive  substance  in  his  possession  as 
is  sufficient  to  guard  against  any  probable  danger  to  human  life,"  he 
would  be  liable  to  conviction  under  Section  286,  although  he  had  no 
intention  lo  cause  such  probable  harm. 

The  word  *'  knowingly  "  is  evidently  used  here  advisedly  and  the 
word  "  intentionally  "  advisedly  not  used. 

Whatever  distinction  there  may  be  between  "knowingly  or  negli- 
gently "  and  "  rashly  or  negligently  "—and  it  must  be  assumed  than  the 
former  is  purposely  used  in  this  part  of  the  section  while  "  rashly  "  is 
used  in  the  first  clause— consciousness  is  involved  in  both,  while  intention 
is  not. 

I  cannot  do   better  than   refer  to   the   elucidation  (in  the  case   of 
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1885       Nidamarti    Nagabhushanam]  (l)     of    the  terms   culpable   rashness   and 

APRIL  30,    culpable  negligence  for  which  we  are  indebted  to  Holloway,  J.       If  a  person 

omit  to  take  precautions  in  respect  of  explosives  in  his  possession  sufficient 

APPEL-     to  guard  against  any  probable  danger  to  human  life,  being  conscious  of  the 

LATE       probability  of    danger  resulting  from  such  omission,    he    "knowingly" 

CRIMINAL,  does  that  which  undei  this  section  renders  him  liable  to  punishment  ;  and 

this  is  sufficient  for  [423]  the  present  purpose,  without  going  on  to  con- 

=    sider  whether    something    more  is    required    to    constitute   rashness,    or 

)  Ind.  Jur.   wnether  acting  with  such  consciousness  constitutes  or  includes  rashness  ; 

1  Weir  ^  a  person  omits  to  take  such  precautions  without  such  consciousness,  he 

***•         is  liable,  by  reason  of  his  negligence,  if  he  "has  nob  exercised  the  caution 

incumbent  on  him,"  and  which,  if  he  had  exercised  it,  would  have  created 

in  him  the  consciousness  that  his  omission  was  likely  to  cause  danger. 

It  appears  to  me,  however,  that  this  case  may  and  should  be  disposed 
of  on  another  ground — I  will  not  say  independently  of  the  elements  of 
knowledge  or  of  negligence,  for  the  probability  of  the  result  and  the 
knowledge  or  consciousness  of  the  probability  cannot  but  be  considered 
together — namely,  that  unless  it  is  estahlished  that  danger  to  human  life 
was  a  probable  consequence  of  the  omission,  the  offence  is  not  established. 
The  facts  found  and  admitted  are  that  the  accused  coming  home  with  his 
gun  loaded  and  finding  his  house  door  locked,  placed  his  gun  on  a  cot 
outside  the  house  with  the  hammer  down  on  the  nipple  on  which  there 
was  a  cap,  and  went  away  for  a  short  time  to  a  neighbouring  house.  If 
the  gun  had  been  left  at  full  cock  the  case  might  have  been  different ; 
but  there  is  no  evidence  that  the  hammer  could  be  left  at 
half  cock,  and  the  accused  states  that  he  put  the  hammer  down 
on  the  cap  for  safety.  There  is  no  evidence  that  the  gun  in  that 
position  would  go  off  easily,  and  it  is  not  impossible  that  the  child  who 
played  with  it  gave  it  a  severe  shock  from  letting  it  fall  or  otherwise,  or 
indeed  the  child  may  have  lifted  the  hammer  and  let  it  fall  on  the  cap.  It 
would  no  douht  have  been  more  prudent  not  to  have  left  the  gun  there, 
loaded  and  capped  as  it  was,  but  the  question  is  whether  the  accused  can 
be  held  responsible  for  the  result  as  a  probable  result ;  and  this  I 
think  he  cannot  be.  He  might  reasonably  presume  that  a  person 
unacquainted  with  the  use  of  a  gun  and  having  no  occasion  to  touch  it 
would  not  touch  it  at  all ;  that  a  person  acquainted  with  the  use  of 
fire-arms  would  also  not  touch  it,  or  that  if  he  did  so  there  would  not  be 
danger:  and  he  might  also  reasonably  presume  that  persons  having  the 
custody  of  children  would  exercise  ordinary  care  in  looking  after  them  :  and 
if  reasonable  caution  is  expected  of  the  accused,  so  it  must  be  expected 
of  others  also  who  are  responsible  for  children  unable  to  take  care  of 
[424]  themselves.  The  place  where  the  cot  was  is  described  as  open 
ground,  but  it  is  not  stated  that  it  was  public  ground  ;  from  its  being  close 
to  the  accused's  bouse,  it  is  as  likely  as  not  it  was  in  his  occupation.  The 
mother  of  the  child  and  the  second  witness,  Papaiya,  no  doubt  say  that 
the  children  of  the  place  used  to  play  about  on  this  ground,  but  the  fourth 
witness,  Gangi  Reddi,  simply  describes  it  as  ground  across  which  persons 
had  to  pass  in  order  to  get  to  the  accused's  house  :  and  the  accused 
describes  it  as  ground  over  which  there  is  a  short  cut  to  his  house  from 
the  house  of  the  parents  of  the  deceased  child.  It  cannot,  I  think,  be 
held  that  the  accused  must  have  known  or  ought  to  have  considered  it  to 
be  probable  that  a  child  or  children  would  be  likely  to  be  playing  about 

(1)  7M.H.C.R.  119. 
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in  this  place  and  that  it  or  they  would  be  likely  to  handle  or  play  with 
the  gun,  and  that  the  danger  which  actually  occurred  was  not  such  a, 
probable  danger  as  that  he  can  be  held  responsible  under  Section  286. 
On  this  ground  I  thick  the  conviction  bad  in  law  and  do  annul  the  same 
.and  direct  thab  the  fiae,  if  levied,  be  refunded. 


8H.  424  =  9  Ind.  Jur.  309. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


1885 

APRIL  30. 

APPEI> 

LATE 

CRIMINAL. 

8  M.  42i= 

9  Ind.  Jw. 
163  =  1  Weir 

238. 


ADIMULAM  (Defendant  No.  1),  Appellant  v.  PIE  RAVUTHAN 
AND  ANOTHER  (Defendant  No.  2  and  Plaintiff),  Respondents* 
[16th  and  27th  April,  1885.] 

Landlord  and  tenant — Tenant  on  sufferance — Limitation  Act,  1877,  Sch.  II,  Arts.  139 
140. 

Although  the  English  rule  of  law  as  to  the  nature  of  the  possession  of  a  tenant 
for  a  term  of  y.aarj,  who  holds  over,  has  been  adopted  in  British  India,  the  rule 
of  limitation  prescribed  by  3  &  4  Will.  IV.  c.  27,  by  which  time  beeins  to  ran 
against  the  landlord  from  the  date  of  his  right  of  entry,  has  not  been  adopted  in 
the  Indian  Limitation  Act,  1877. 

If  a  tenant  for  years  holds  over  in  British  India,  time  does  not  begin  to  run 
against  the  landlord  until  the  tenancy  on  sufferance  has  been  determined. 

[Diss.,  31  A.  514  (519)  =  6  A.L.J.  584  =  3  Ind.  Gas.  566;  31  M.  163  =  18  M.L.J.  26  (29) 
=  3  M.L.T.  256  ;  7  C.L.J.  615  (626);  R..  22  B.  893  (897)  :  21  M.  153  (160)  =8 
M.L.J.  92;  24  M.  246  (251)  =  10  M.L.J.  415  ;  16  Ind. Gas.  546  (547).] 

[425]  THIS  was  an  appeal  from  the  decree  of  C.  Ramachandrayyar, 
Subordinate  Judge  of  Madura  (East),  reversing  'the  decree  of  Venkata 
Rangayyar,  District  Munsif  of  Madura,  in  suit  No.  566  of  1882. 

Abdul  Rahiman  Ravuthan  sued  Adimulam  Pillay  and  Pir  Ravuthan 
for  possession  of  a  house  sold  by  defendant  No.  1  to  plaintiff  in  April  1881, 
•and  for  rent  from  that  date,  or  for  repayment  of  Rs.  800,  purchase  money, 
with  interest  by  defendant  No.  1. 

The  District  Munsif  decreed  delivery  of  the  house  and  payment  of 
rent  by  defendant  No.  2 

OQ  apoeal  by  defendant  No.  2,  ulainfciff  and  defendant  No.  1  being 
made  respondents  to  the  appeal,  the  Subordinate  Judge  reversing  this 
decree,  decreed  paymeut  of  Rs.  800  and  interest  by  defendant  No.  1  fco 
the  plaintiff. 

Against  this  dearee,  defendant  No.  1  appealed,  making  plaintiff  and 
defendant  No.  2  respondents  to  the  appeal. 

The  facts  necessary  for  the  purpose  of  this  appeal  are  stated  in  the 
judgment  of  the  Court  (TUKNEtt,  C.J.,  and  HUTCHINS,  J.). 

Srinivasa  Rau,  for  appellant. 

Bhashyam  Ayyangar,  for  respondents. 

The  tenancy  was  for  a  term  of  seven  years,  which  expired  in  1863, 
and  therefore  the  tenancy  expired  in  1863,  Transfer  of  Property  Act,  1882, 
Section  III  (a).  Limitation  began  to  run  from  that  time  under  Article  139 
-of  the  Limitation  Act,  Schedule  II.  Article  140  excepts  landlords  from 
reversioners,  as  their  case  has  already  been  provided  for.  The  holding 
•over  is  thab  of  a  wrong-doer,  for  it  is  not  alleged  or  found  that  any  rent 

*  Second  Appeal  162  of  11885. 
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was  received  since  1863,  or  that  assent  wag  otherwise  given  to  the  tenant's 
continuing  in  nossession  since  1863  —  (Transfer  of  Property  Act,  Section 
116). 

The  relation  of  landlord  and  tenant,  which  was  determined  by 
effluxion  of  time  in  1863,  was,  therefore,  not  renewed,  and  hence  the 
limitation  began  from  1863. 

Of  course  if  a  new  lease  by  implication  from  year  to  year  commenced 

after  1863,  limitation  could  only  begin  to  run  from  the  determination  of 
such  iease 

JUDGMENT. 

In  this  case  the  plaintiff  in  April  1881  purchased  a  house  from 
defendant  No.  1  for  Rs.  800  :  the  house  was  in  the  occupation  of  defend- 
ant No.  2,  who  denied  the  title  of  defendant  [426]  No.  1.  The  plaintiff 
brought  this  suit  to  obtain  possession  of  the  house  and  mesne  profits,  or 
for  the  recovery  of  his  purchase-money.  It  is  asserted  that  in  a  suit 
brought  by  one  Gurusami  against  defendant  No.  2  the  latter  entered  into  a 
compromise  whereby  it  was  agreed  that  he  should  hold  the  house  as  Guru- 
sami's  tenant  and  surrender  it  to  him  on  the  expiry  of  seven  years,  which 
expired  in  1863.  Defendant  No.  1  alleged  that  Gurusami  was  a  mere 
name-lender  for  him  and  assigned  the  house  to  him  in  1863. 

The  Appellate  Court  dismissed  the  claim  for  possession,  bub  decreed 
that  the  plaintiff  should  recover  the  purchase-money  and  interest  from 
defendant  No.  1.  Defendant  No.  1  has  appealed.  He  contends  that 
defendant  No.  2  canoot  deny  his  title  or  that  of  Gurusami  under  whom 
he  claims,  and  that  the  plaintiff  is  not  entitled  to  recover  the  purchase- 
money. 

As  to  the  payment  of  the  purchase-money,  the  plaintiff  is  entitled  to 
its  reourn  if  the  consideration  wholly  failed.  But  has  the  consideration 
wholly  failed  ?  The  appellant  asserts  it  has  not,  and  although  the  Appel- 
late Court  held  that,  in  the  absence  of  a  written  document,  the  evidence 
that  Gurusami  was  the  benami  purchaser  for  the  plaintiff  was  not  satis- 
factory, it  has  not  decided  whether  or  not  the  deed  of  assignment  produced 
by  the  plaintiff  with  his  application  for  review  was  genuine,  as  it  con- 
sidered the  evidence  would  be  immaterial,  inasmuch  as  there  had  been 
adverse  possession  .by  defendant  No.  2  from  the  date  when  the  term  created 
by  the  compromise  expired. 

The  appellant  maintains  that  the  possession  of  defendant  No.  2  was 
not  adverse,  that  he  held  for  a  term,  and  on  the  expiry  of  the  term 
remained  in  possession  in  the  same  character,  and  that  his  tenancy  was 
permissive. 

Where  a  person  who  has  been  let  into  or  allowed  to  remain  in  posses- 
sion as  a  tenant  for  a  term  of  years  holds  over,  he  becomes  a  tenant  by 
sufferance.  The  possession  of  a  tenant  by  sufferance  is  rot  adverse  to  the 
landlord,  and  under  the  English  law,  until  the  passing  of  the  Limitation 
Act,  3  &  4  Will.  IV,  c.  27,  limitation  would  not  have  begun  to  run  against 
the  landlord  until  the  tenancy  had  determined.  It  might  be  determined 
by  the  act  of  the  landlord,  who  by  assent;  might  convert  it  into  a  tenancy 
at  will  or  by  dissent  make  the  continuance  in  possession  tortious.  Or  it 
might  [427]  be  determined  without  the  landlord's  intervention  by  the- 
transference  of  possession  to  a  third  party  ;  for  having  no  title  the  tenant  on 
sufferance  could  convey  none.  For  the  same  reason,  if  a  tenant  by  sufferance 
dies  and  his  representative  enters  and  holds  on,  he  holds  as  a  trespasser.. 
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The  Statute  3  &  4  Will.  IV,  c.  27,  effected  however  a  change  in  the 
Law  of  Limitation  and  debarred  the  landlord,  who  was  entitled  to  the 
reversion  on  the  exuiry  of  the  term,  from  maintaining  suit  unless  he 
instituted  proceedings  within  twenty  years  from  the  date  when  the  right 
to  enter  accrued  to  him.  The  English  rule  of  law  as  to  the  nature  of  the 
possession  of  a  tenant  who  holds  over  after  the  expiry  of  a  term  has  beer 
adopted  in  this  country  ;  but  the  Indian  Law  of  Limitation  differs  essen- 
tially from  that  of  the  mvsent  English  Law  with  respect  to  such  tenancies. 
By  Article  139,  Act  XV  of  1877,  the  landlord  has  aright  to  sue  to  recover 
possession  from  a  tenant  any  time  within  twelve  years  from  the  determi- 
nation of  the  tenancy.  It  is  for  the  person  who  resists  the  right  to  show 
4hat  the  tenancy  has  determined.  All  that  is  shown  in  this  case  is  that 
the  tenancy  for  the  term  has  determined  ;  for  aught  that  appears,  the 
tenancy  by  sufferance  subsisted  uo  to  the  date  of  suit. 

That  the  Legislature  intended  this  result  is  indicated  by  the  following 
article,  whicn  provides  tha^  the  twelve  years  allowed  for  a  suit  to  a 
remainder-man  or  reversioner  (other  than  a  landlord}  shall  run  from  the 
date  when  his  estate  falls  into  possession.  We  shall  set  aside  the  decree 
and  direct;  a  rehearing  of  the  aopeal,  when  the  AnpelUta  Court  may  admit 
the  alleged  assignment  if  it  is  satisfied  that  there  are  sufficient  grounds 
for  so  doing.  Th')  costs  of  this  appeal  will  abide  and  follow  the  result. 


8  M.  428  =  1  Weir  708. 
[428]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Brandt. 
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QUEEN-EMPRESS  v.  LALLA  AND  OTHERS.*     [20th  May,  1885.] 

Act  I  of  1866  (Madras)— Cantonment  Rules,  Chapter  IV,  Section  16—  Failure  to  report 
small-pox,  not  punishable 

Failure  by  a  householder  to  reporc  a  case  of  small-pox  in  his  house,  as  directed 
by  Section  J  6  of  Chapter  IV  of  tho  Cantonment  Act  Rules,  is  not  punishable  under 
Madras  Ac;  I  of  1S66. 

THIS  case,  with  two  others  of  a  similar  nature,  was  referred  to  the 
High  Court  under  Section  438  of  the  Code  of  Criminal  Procedure  by 
H.  St.  A.  Goodrich,  District  Magistrate  of  Chingleput. 

The  facts  were  stated  as  follows : — 

"  The  accused  were  charged  with  having  failed  to  report  an  attack  of 
small-pox  on  the  inmates  in  cheir  respective  houses,  and  convicted  under 
Section  16,  Chapter  IV,  Cantonment  Eules,  framed  under  Section  19, 
Military  Cantonment  Act,  I  of  1866. 

"  It  would  appear  that  no  provision  for  punishment  of  breaches  of 
the  rules  contained  in  this  chapter  exists,  though  breaches  of  the  rules 
contained  in  the  third,  fifth  and  sixth  chapters  are  made  punishable.  The 
punishments  awarded  seam  to  have  no  legal  sanction,  and  the  cases  are 
submitted  for  the  orders  of  the  Honorable  High  Court.  " 

Counsel  were  not  instructed. 

The  Court  (BRANDT,  J.)  delivered  the  following 

JUDGMENT. 
The  District  Magistrate  appears  to  be  right. 

'  Criminal  Revision  Cases  236,  237  and  238  of  1885. 
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1885  Chapter  III.  Section  1  of  the  Cantonment  Rules,  renders  liable  to  the 

MAT  20.     penalties  provided  in  Clause  XI,  Section  19  of  Act  I  of  1866  (Madras),  any 

person  who,  within  cantonment  limits,  shall    commit  a  breach   of  any   of 

APPEL-     the  rules  and  regulations   contained  in  that  chapter,  but  [429]  Chapter  IV, 

LATE       which  appears  to  be  directory  only,  and    to  be  principally,  indeed  almost 

CRIMINAL,  entirely,  concerned  with  the  duties  of  the  Cantonment  Magistrate,  contains 

no  such  provision.  No  penalty,  apparently,  attaches  to  failure  on  the  part 

8M.  428=    of  a  private  individual  to  report  to  the  Cantoment  Magistrate  the  appear - 

1  Weir  708.  ance  of  an  epidemic  or  contagious  disease.     The  convictions  must  be,  and 

they  are,  quashed,  and  the  fines  will  be  refunded. 


8  M.  429. 
APPELLATE  CRIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


WILSON  v.  THE  PEESIDENT  OF  THE  MUNICIPAL  COMMISSION, 
MADRAS.*      [2nd  March,  1885.1 

City  of  Madras  Municipal  Acts  (V  of  1878  and  I  of  1884J,  Sections  103,  105,  Schedule  A,. 
Class  J. 

Although  the  tax  levied  on  professions  under  Section  103  of  the  City  of  Madras 
Municipal  Act,  1878,  is  described  as  a  yearly  tax,  a  h*lf-yearly  liability  is  incur- 
red in  respect  thereof  by  the  tax-payer. 

W  having  been  asse?sed  under  Class  I,  Schedule  A  of  Act  V  of  1878,  Madras, 
to  profession  tax  at  the  yearly  rate  of  Rs.  150,  paid  a  moiety  thereof  for  the  first 
half  of  the  year  1884  as  provided  in  Section  105  of  the  said  Act.  When  the  tax 
for  the  second  half-year  became  due,  Madras  Act  I  of  1884  had  come  into  force 
and  W  was  assessed  for  the  second  half  of  the  year  under  Class  I  of  Schedule  A  of 
that  Act  at  Rs.  125,  being  a  moiety  of  the  yearly  tax  on  the  same  class  : 

Held,  that  the  assessment  was  legal. 

THIS  was  a  case  stated  and  referred  for  the  decision  of  the  High 
Court  by  W.  M.  Scharlieb  and  T.  V.  Ponnusami  Pillai,  Presidency  Magis- 
trates of  Madras,  under  Section  193  of  the  City  of  Madras  Municipal  Act 
(No.  I  of  1884),  at  the  request  of  the  President  of  the  Municipal  Commis- 
sion of  the  town  of  Madras. 

The  case  was  stated  in  the  following  judgment : — 

"  Mr.  C.W.  Wilson,  practising  as  an  Attorney  and  Solicitor  in  Madras, 
appeals  to  this  Court  under  Section  192  of  the  new  Madras  Municipal 
Act  I  of  1884  from  the  decison  of  the  President  of  the  [430]  Madras 
Municipality,  passed  under  Section  190.  taxing  him  with  the  sum  of 
Rs.  125  for  the  second  half  of  the  year  1884  under  class  I,  Schedule  A  ; 
-whereas  he  bad  been  assessed  at  the  beginning  of  the  year  under  the 
former  Act  V  of  1878  then  in  force  under  the  same  class  with  the  sum  of 
Rs.  150  for  the  whole  year  and  had  paid  the  moiety  thereof,  viz.,  Rs.  75,. 
for  the  first  half  of  the  year.  The  new  Act  I  of  1884  came  into  force  on 
the  20th  March  of  that  year  ;  and  the  tax  for  the  year,  in  the  class  in 
which  Mr.  Wilson  is  placed,  has  been  raised  from  Rs.  150  under  Schedule  A, 
class  I  of  the  former  Act  for  practising  Barristers,  Attorneys,  &c.,  to 
Rs.  250  for  such  professional  gentlemen  under  Schedule  A,  Class  I  of  the^ 
new  Act.  The  facts  in  this  case  are  all  admitted. 

*  Referred  Case  1  of  1885. 
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"  Mr.  Shephard,   for  Mr.  Wilson,    contends  that  the  profession  tax,        1885 
provided  for  by  Section  103  of  the  former  and  present  Acts,  is  a  tax  that    MARCH  2, 
is  assessed  for  the  year,  and  by  Section  105  is  made  payable  in  two  equal 
moieties,  one  for  each  half  of  the  year  ;  and  that  having  been  assessed  for     APPEL- 
the  year  under  Act  V  of  1878  then  in  force,  and  having  actually  paid  one       LATE 
moiety  thereof,  Mr.  Wilson  could  not  afterwards   be  taxed  under  a  new  CRIMINAL 

Act   for  the  second   half-year  and    be  made  to  pay  the  moiety  of   an         

enhanced  tax.  In  support;  of  this  contention,  Mr.  Shephard  refers  to  the  8  M.  429. 
Schedule  itself,  which  is  clearly  made  for  the  year  and  assesses  the 
individual  for  the  year,  whereas  Schedules  B  and  C,  which  relate  to  the 
taxes  payable  on  vehicles  and  animals,  are  expressly  made  to  provide  for 
such  taxation  half  yearly.  The  basis  of  the  contention  that  the  Presi- 
dent of  the  Municipality  had  no  right  to  introduce  a  new  tax  for  the 
second  half-year  under  a  new  Act  is  that  Section  2  of  this  new  Act,  in 
repealing  the  former  Act,  expressly  kept  it  alive  so  far  as  it  related  to  any 
tax  already  assessed  under  it,  that  is,  before  the  coming  into  operation  of 
the  new  Act ;  and  that,  as  a  matter  of  fact,  Mr.  Wilson  had  been  assessed 
his  profession  tax  at  Es.  150  for  the  year  1884  before  the  new  Act  came 
into  operation. 

"  Mr.  Grant,  for  the  President  of  the  Municipality,  contends,  firstly, 
that  Mr.  Wilson  has  no  right  to  appeal,  because,  if  he  preferred  his 
appeal  under  the  former  Act,  that  Act  had  been  swept  away,  and  if 
he  appealed  under  the  new  Act,  he  had  no  ground  of  appeal,  because  the 
tax  imposed  upon  him  was  the  right  tax  under  the  new  Act ;  secondly, 
Mr.  Grant  contends  that  the  word  assess,  or  assessment,  is  not  applicable 
to  the  levy  of  tax  on  [431]  professions  or  salaries,  but  is,  on  the  contrary, 
systematically  used  in  respect  only  to  taxes  for  water  and  lighting,  and  to 
taxes  on  animals  and  vehicles  ;  that  even  if  the  word  assess  did  apply  to 
profession  taxation,  the  assessment  was  a  half-yearly  operation;  because, 
under  Section  105,  the  person  to  be  taxed  becomes  liable  to  pay  each 
half-year's  tax  only  after  the  exorcise  of  his  profession  for  sixty  days 
from  the  beginning  of  each  half-year  and  that,  under  Section  104,  Olause  2, 
the  President  had  power  to  revise  his  classification  from  time  to  time. 

"  As  to  the  first  objection  that  Mr.  Wilson  has  no  right  of  appeal,  we 
find  that  he  files  his  appeal  under  Section  192  of  the  new  Act  I  of  1884. 
That  Section  gives  him  the  right  to  appeal  to  two  Magistrates  from  any 
decision  of  the  President  of  the  Municipality  passed  under  Section  190  ; 
and  under  that  Section,  the  President  had  decided  than  Mr.  Wilson  was  to 
pay  for  the  second  half  of  1884  the  moiety  of  Rs.  250  prescribed  by  the 
new  Act  I  of  1884.  Mr.  Wilson  contend*  that  the  President  of  the 
Municipality  had  no  right  to  do  this,  as,  under  Section  2  of  the  new  Act, 
the  tax  with  which  he  had  already  been  assessed  for  the  year  under  the 
repealed  Act  was  the  tax  to  govern  the  year.  In  effect  Mr.  Wilson  says, 
"you  have  no  right  to  tax  me  under  Section  190  of  the  new  Act,  because 
Section  2  of  that  Act  keeps  the  old  Act  alive  for  me  so  far  as  my  profession 
tax  for  the  year 1884  is  concerned."  We  hold,  in  respect  to  this  contention, 
that  Mr.  Wilson  has  cleirly  a  right  of  appeal. 

"  As  to  the  second  objection  that  the  term  assess,  or  assessment,  does 
not  apply  to  taxes  on  professions  and  salaries,  we  find  that,  as  a  matter  of 
fact,  the  term  assess  is  actually  used  in  Schedule  A,  both  in  the  former  as 
well  as  in  the  present  Act,  wherein  the  rates  of  such  taxes  are  fixed  and 
determined.  Vide  Classes  II,  III,  &o.,  where,  after  the  words  "practising 
Barristers,  Attorneys,"  &c.,  the  words  "  not  assessed  under  Class  I  "  or 
Class  II,  or  Class  III,  as  the  case  may  be,  follow.  Moreover,  in 
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1885       Section  118,  both  of  the  old  and  new  Act,  the  word  assessment  is  not  only 

MARCH  2.    used  in  relation  to  taxes  on  professions,  trades,   and  calling,   hut  is  also 

used  in  relation  to  taxes  on  fixed  salaries  and  incomes  even.     We  cannot 

APPEL-     understand  on  what  ground  in  can  be  said  that  the  term  assess  or  assessment, 

LATE       is  inapplicable  to  the  tax  on  professions.    To  us  the  term  conveys  the  idei, 

CRIMINAL.  °f  a  previous  estimate  or  calculation  on    which  the  fax  is  rated  or  fixed  ; 

and  if  that  be  so,  as  we  believe  it  is,  then  we  agree  [432]  with  Mr.  Shephard 

8  M.  429.     that  the  term  is  peculiarly  applicable  to  the  profession   tax,  because   the 

earnings  of  professional  men  are  not   fixed  and  invariable,    bur.  vary  from 

time  to  time  according  to  circumstances  and  the  amount  of  business  coming 

in  to  them. 

"The  last  argument  taken  is  that,  even  if  the  term  assess  were  to  apply, 
the  President  had  power  to  assess  half  yearly,  because  the  tax  is  payable 
half  yearly,  and  Section  104  empowers  the  President  to  revise  his  classifi- 
cation from  time  to  time.  There  is  no  doubt  that  the  President  has  power  to 
revise  a  man's  classification.  For  instance,  he  might,  on  further  and  fuller 
information  placed  before  him,  find  that  the  man  ought  to  be  placed  in  r,he 
first  and  not  in  the  second  or  third  class,  and  vice  versa  ;  and  he  can 
accordingly  remove  a  man  from  one  class  to  another.  But  that  is  no^  the 
present  case.  Here  it  is  not  a  case  of  revising  at  all,  or  re-classifying  a 
man.  It  is  keeping  him  in  the  same  class,  but  substituting  for  the  second 
half  of  the  year  under  a  new  Act  a  tax  of  a  different  amount,  in  place  of 
that  with  which  he  had  been  assessed  in  the  same  year  and  the  moiety  of 
which  he  had  already  paid  for  the  first  half.  There  would  be  no  alterna- 
tive to  doing  so  if  the  new  Act  had  absolutely  repealed  the  former  Act  and 
had  simply  substituted  itself  in  its  place.  Instead  of  doing  so,  it  keeps 
the  former  Act  alive  for  certain  purposes  until  the  close  of  the  year ;  for 
Section  2  in  repealing  the  former  Act  V  of  1878  repeals  it,  among  other 
things,  ''  except  as  to  any  tax  assessed  before  this  Act  comes  into  opera- 
tion." Thus,  the  whole  question  comes  to  this — was  Mr.  Wilson's 
profession  tax  assessed  for  the  year  1884  before  the  new  Act  came  into 
operation  ;  and  was  it  assessed  for  the  year,  or  only  the  half-year? 

"  To  answer  this  question,  we  must  first  look  at  the  terms  of  Section 
103,  both  of  the  former  and  present  Act,  by  which  the  obligation  to  pay  the 
profession  tax  is  created.  We  find  that  the  words  used  are  these : — 'If 
the  Commissioners  determine  to  levy  a  tax  on  arts,  professions,  trades, 
and  callings,  every  person,  who  within  the  city  exercises  any  one  or  more 
of  the  arts,  professions,  trades,  and  callings  soecifieri  in  Schedule  A,  shall 
pay,  in  respect  thereof,  the  sum  specified  in  the  said  schedule  as  payable 
by  persons  of  the  class  in  which  such  person  is  placed.'  The  profession 
tax  payer  is  thus  called  upon  to  pay — What  ?  the  sum  specified  in 
Schedule  A  as  payable  by  persons  of  the  class  in  which  he  is  placed 

[433]  "  If  we  turn  to  Schedule  A,  we  find  that  the  profession  tax 
payers  are  divided  into  classes  from  I  to  VI f  ;  that  certain  snecified 
amounts  are  set  down  as  payable  hy  each  such  class ;  and  that  those 
amount  are  payable  '  yearly  ' — not  half-yearly  as  in  the  c^se  of  taxes  on 
vehicles  and  animals  (Schedules  B  and  C.)  Taking  Section  103  and  Schedule 
A  together,  it  follow^,  that  when  the  section  commands  that  the  tax  payer 
shall  pay  the  amount  specified  in  the  schedule,  such  tax  payer  must  pay  the 
amounts  which  the  schedule  specifies  he  shall  pay  '  yearly.'  The  question 
then  arises,  how  comes  it  then  that,  as  a  matter  of  practice,  t'ie  tax  payer 
pays  his  profession  tax  by  two  instalments — one  half  for  each  half  year  ? 
This  comes  about  by  the  operation  of  Section  105,  which  provides  that 
'the  sums  payable  under  Section  103  shall  be  paid  in  two  equal  moieties, 
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one  for  each  half  of  the  year.'  The  very  terms  used  in  Section  105  denote 
that  the  tax  payable  under  Section  103,  is  a  yearly  tax  ;  for  those  terms 
provide  that  such  tax  shall  be  paid  in  two  equal  moieties,  one  for  each  half 
year.  The  conclusion  is  inevitable  that  the  tax  payable  is  a  yearly  tax  ;  but 
that  the  municipality  have  no  right  to  demand  it  of  the  tax-payer,  except  in 
two  equal  instalments  after  two  months  of  each  half  year  have  expired. 
And  this  provision  has  doubtless  been  made  out  of  pure  consideration  tor 
the  professional  man,  to  protect  him  from  the  possible  hardship  of  being 
forced  to  meet  the  entire  demand  by  one  payment  at  one  time. 

"It  is  admitted  that  Mr.  Wilson  was  required  to  pay,  and  did  pay 
Es.  75  for  the  first  half  of  1884.  He  was  thus  placed  in  the  first  class  of 
schedule  A  of  the  former  Act  V  of  1878  then  in  force,  and  must  neces- 
sarily, therefore,  have  been  assessed  for  the  year  1884  under  that  Act ;  and 
if  assessed  under  that;  Act,  such  assessment  was  kept  alive  until  the  end  of 
the  year  1884  by  the  operation  of  Section  2  of  the  new  Act,  and  he  could 
not  be  called  upon  to  pay  more  than  Rs.  75  for  the  second  half  of  that  year. 
To  call  upon  him  to  pay  Es.  125  for  the  second  half  of  the  year  is  entirely 
out  of  keeping  with  the  terms  of  Section  105, which  require  that  the  year's  tax 
should  be  paid  in  two  equal  moieties  ;  and,  certainly,  Es.  75  and  Es.  125  can- 
not by  any  possible  process  be  regarded  as  equal  moieties.  As  Mr.  Sfiephard 
observed,  the  object  of  the  Legislature  is  to  preserve  the  continuity  of 
things ;  and  when  the  Legislature  passed  a  new  enactment,  the  Legislature, 
no  doubt,  inteodei  [434]  that  it  should  be  applied,  so  far  as  it  could  be 
applied,  without  disturbing  things  already  set  on  foot ;  and  thus  we  find 
that  Section  2  of  the  new  Act  repeals  the  former  Act,  except  for  things 
already  done  or  proceedings  already  tiken  under  it. 

"  Such  being  our  view  of  the  question  before  us,  we  hold  that  the  Presid- 
ent of  the  Muncipality  was  not  well  founued  in  deciding  that  Mr.  Wilson 
was  obliged,  under  the  new  Aco.  to  pay  Es.  125  as  the  half  tax  of  his  class 
for  the  second  half  of  1884  ;  and  we  accordingly  direct  that  the  difference 
.between  that  amount  and  the  half  tax  of  Es.  75  properly  chargeable  to 
him  for  the  second  half  of  1884,  viz.,  Es.  50,  be  refunded  to  him." 

Mr.  Shephard,  for  Mr.  Wilson. 

Mr.  Grant,  for  the  Municipality. 

The  Court  (TURNER.  C.J.,  and  BRANDT,  J.)  delivered  the  following 
judgments: — 

JUDGMENTS. 

TURNER,  C.  J. — The  facts  of  this  case  are  as  follows  : — Act  V  of  1878 
(Madras)  Section  101,  empowered  the  Municipal  Commissioners  for  the 
City  of  Madras,  with  the  approval  of  the  Governor  in  Council,  to  raise 
funds  for  the  purposes  of  the  Act  from  all  or  any  one  of  the  sources  men- 
tioned in  the  preceding  section,  including,  among  others,  a  tax  on  professions, 
trades,  and  callings. 

Section  103  provided  that,  if  the  Commissioners  determined  to  levy  a 
tax  on  professions  and  callings,  any  person,  who  exercised  within  the  city 
any  profession  or  calling,  should  pay  in  respect  thereof  the  sum  specified 
in  the  schedule  as  payable  by  persons  of  the  class  in  which  sucb  person 
might  be  placed. 

The  schedule  referred  to  specified  certain  sums  as  payable  yearly  by 
persons  placed  in  several  classes  as  liable  to  the  tax  on  professions  and 
callings. 

.  The  105th -Sec  Mon  of  the  Act  declared  that  the  sums  payable  under 
.Section  103  should  be   paid  in  equal  moieties,  one  for  each  half  of    the 
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1885       year ;  but  that  the  moieby  payable  in   respect  of  each  half-year  should  be 

MARCH  2.    payable  only  after  the  person  liable  to  pay  it  had  for  sixty  days  in  such 

half-year  exercised  such  profession  or  calling.     Although  then  the  Com- 

APPEL-     missioners  were  empowered  to   levy  a  yearly  tax,   and  its  payment  was 

LATE       prescribed  in  equal  moieties,  the  liability  of  the   tax- payer  was  distinctly 

CRIMINAL,  limited  to  each  half-year  ;   and   by  Sections    106,  189,  and  190  a  person 

who  had  omitted  to  pay  the  tax,  and  bean  served  with  a  notica  requiring 

8  M.  429.     him  to  pay   it,   might,    in  [435]    any  half-year    within  a   time  specified, 

complain  or  apply  for  the  revision  of  the  classification  or  tax. 

The  Act  did  not  prescribe  that  the  approval  of  Government,  required 
by  Section  101  as  a  condition  of  the  exercise  of  the  power  of  taxation  by 
the  Commissioners,  should  be  sought  or  obtained  in  any  particular  form  or 
any  particular  seasons. 

In  order  to  secure  to  the  Government  some  control  over  municipal 
expenditure,  the  85th  and  following  sections  prescribed  that  budgets  should 
be  submitted  annually  to  the  Governor  in  Oouncil  containing"  an  estimate 
of  the  available  municipal  income,  and  an  estimate  of  expenditure  as. 
approved  by  the  Commissioners. 

While  the  Act  intended  that  the  Municipal  Commissioners  should 
submit  a  budget  in  anticipation  of  sanction  yearly,  it  also  empowered  them 
to  submit,  at  any  time,  a  supplemental  budget  which  might  contain  appa- 
rently whatever  might  have  been  contained  in  the  original  budget  and 
might  have  been  dealt  with  by  the  Governor  in  Council  in  like  manner  as 
the  original  budget. 

When  Act  I  of  1884  (Madras)  came  into  force,  proposals  had  been 
submitted  and  sanctioned  in  accordance  with  the  provisions  of  Act  V  of 
1878,  and  under  Section  2  of  Act  I  of  1884  the  taxes  so  sanctioned  and 
imposed  might  clearly  have  been  collected  as  imposed  and  assessed  under 
Act  V  of  1878.  But  by  Act  I  of  1884  the  Commissioners  had  like  power 
as  under  Act  V  of  1878  to  send  in  a  supplemental  budget,  and  a  proposal 
for  taxation  was  submitted  and  was  sanctioned  when  the  Act  I  of  1884 
had  come  into  torce. 

That  Act  authorized  collection  of  a  higher  tax  on  professions,  trades, 
arts  and  callings  than  under  the  former  Act,  and  it  is  difficult  to  see  how 
it  can  be  contended  that  the  Commissioners  had  not  power  to  propose, 
and  Government  to  sanction,  collection  of  the  tax  up  to  the  limit  allowed 
by  law  at  the  time  the  proposal  was  made. 

Let  us  assume  that  the  Commissioners  had  made  no  proposal  in  their 
budget  for  1884  (which  budget  should  have  been  submitted  before  the 
close  of  1883)  for  collection  of  the  tax  on  arts,  trades,  and  professions  ;. 
could  it  be  said  that  the  Commissioners  might  not  by  a  supplemental 
budget  have,  in  May  1884,  proposed  the  collection  of  the  tax  also  in 
addition  to  the  taxes  proposed  by  them  in  the  original  budget?  Clearly 
they  could  :  and  if  they  could,  they  undoubtedly  might  do  so  up  to  the 
limit  allowed  by  the  law  then  in  force. 

[436]  And  this  appears  to  be  an  answer  to  the  argument  founded  on 
the  provision  in  the  Act  of  1878  and  in  the  corresponding  Section  105  of 
the  Act  of  1884  that  payment  of  the  professional  tax  is  to  be  made  "  in  two- 
equal  moieties,  one  for  each  half  of  the  year  ";  that  although  tha  tax  is 
described  as  yearly  tax,  the  tax-payer  incurs  only  a  half-yearly  liability. 
If  he  does  not  carry  on  his  profession  in  the  first  half  of  the  year,  he  is 
liable  to  pay  the  tax  only  for  the  second  half-year.  If,  having  carried  on 
his  profession  during  the  first  half-year,  he  ceases  to  do  so,  he  cannot  be 
charged  with  the  tax  for  the  second  half-year.  Moreover,  if  the  tax  had 
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been  originally  proposed  in  a  supplemental  budget,  although  Government        1885 
might  possibly  have  sanctioned  its  imposition  for  the  whole  year,  it  obvi-    MARCH  2, 
ously    would  have  been  more  fair  for   the  tax-payers   that  Government 
should  have   sanctioned  it  only    for  the   half-year   which  was  about  to     APPEL- 
commence.  LATE 

If  originally  the  Municipal  Commissioners  had  proposed  and  Govern-  CRIMINAL. 
ment  had  sanctioned  a  rate  on  houses  at  half  the  maximum  rate   allowed 
under  the  Act,  they  might  respectively  have  proposed  and  sanctioned    the     8  M-  *29- 
collection  of  the  whole  rates  for  the  second  half-year. 

The  provisions  relating  to  supplemental  budgets  are  not  limited  to 
any  particular  time ;  the  Municipal  Commissioners  appear  to  have  been 
left  unfettered  in  this  respect  in  order  to  enable  them  to  meet  any  emer- 
gency occasioned  either  by  a  failure  in  an  anticipated  source  of  income 
or  an  unexpected  expenditure.  The  order  of  Government,  dated  the  9th 
January  1884,  passed  upon  the  budget  for  1884,  contemplated  the  allow- 
ance of  the  Act  which  received  the  sanction  of  the  Governor  in  Council 
the  day  on  which  the  order  was  passed,  and  suggested  the  submission  of 
a  supplemental  budget  in  order  to  give  the  Municipal  Commissioners  the 
benefit  of  the  new  tax  which  the  new  law  proposed  to  allow.  In  admit- 
ting a  proposal  to  collect  the  professional  tax  at  the  higher  rate  allowed 
by  the  amending  Ace  the  Commissioners  acted  on  this>suggestion  and  the 
Government  accorded  the  necessary  sanction. 

The  Magistrates'  order  directing  the  refund  to  Mr.  Wilson  of  the 
difference  between  the  sum  claimed  under  the  Act  of  1884  for  the  second 
half  year  and  the  sum  which  would  have  been  payable  under  the  Act  6f 
1878  for  that  half-year  if  the  latter  Act  had  remained  in  force  must  then 
be  set  aside. 

[437]  Although  we  have  no  discretion  to  deal  with  the  question  of 
costs,  I  think  we  are  justified  in  expressing  an  opinion  to  the  effect,  that 
the  case  being  one  of  con-iderable  public  importance,  and  the  question  of 
law  involved  being  by  no  means  easy  of  disposal,  an  order  directing  each 
party  to  bear  their  own  respective  costs  would  probably  not  be  improper. 

BRANDT,  J. — I  agreed  in  the  conclusion  arrived  at  by  the  learned 
Chief  Justice  and  in  the  observations  as  to  the  costs  in  these  proceedings, 
but  I  should  have  preferred  to  deliver  a  written  judgment,  and  wish  to 
record  the  reasons  which  lead  me  to  conclude  that  the  view  taken  by  the 
Magistrates  making  the  reference  is  not;  in  my  opinion  correct. 

It  appears  from  the  Municipal  Acts  under  consideration  that  the 
Legislature  intended  that  a  budget  for  the  ensuing  year,  "  containing  an 
estimate  of  the  available  municipal  income,  an  estimate  of  expenditure  as 
approved  by  the  Commissioners  ;  and  proposals  as  to  the  amount  of  taxes- 
necessary  to  be  levied for  the  purpose  of  meeting  such  expenditure  in 

the  next  ensuing  year  of  municipal  taxation,"  should  he  submitted  to 
Government  in  sufficient  time  to  allow  the  Governor  in  Council  to  consider 
it  and  to  "  pass,  rejector  modify  all  or  any  of  the  items"  entered  in  it  "  or 
to  add  thereto  any  items"  before  the  commencement  of  the  year  for  which 
the  budget  was  prepared. 

A  budget  for  1884  was  submitted  before  the  close  of  1883  and  was 
approved  generally,  and  the  levy  during  the  year  1884  of  the  taxes 
proposed  was  sanctioned,  but  provisionally  only,  as  it  would  appear, 
with  reference  to  the  probability  of  the  new  Act  (I  of  1884),  which  had 
received  the  assent  of  the  Governor  in  Council,  taking  effect  during  the 
year ;  at  all  events  the  Government  expressed  a  wish  or  directed  that 
"a  supplemental  budget  be  sumitted  when  the  new  Act  takes  effect" 
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1885  (see  order  of  the  Government  of  Madras,  dated  9bh  January  1884,  No.  41 
MARCH  2.  Financial  Department). 

It  is  not  necessary  to  consider  the  result  if  the  Commissioners  had 
decided  not  to  submit  a  supplemental  budget,  for,  on  the  21st  May  1884, 
they  proposed  to  levy  during  the  then  current  year  taxes  similar  to  those 
CRIMINAL,  already  sanctioned  in  the  budget,  but  at  the  i-ates  and  undar  the  authority 
of  the  Act  of  1884  which  had  by  that  time  become  law,  and  on  the  4th 
June  1S84,  Government  sanctioned  under  Section  99  of  Acf.  I  of  1884 
the  levy  of  the  taxes  [438]  proposed  by  the  Commissioners  (see  notifi- 
cation in  the  Fort  Saint  George  Gazette  of  tha  10th  June  1884,  p.  356). 

To  support  the  conclusion  arrived  at  by  the  Magistrates,  ir.  musb 
be  shown  tha*;  the  Governor  in  Council  had  no  power  to  sanction  the 
levy  of,  and  the  Municipal  Commissioner.-*  no  power  with  such  sanction 
to  levy,  the  tax  taken  from  Mr.  Wilson  for,  and  in  respect  of,  the  second 
half-year  of  1884. 

The  budget  for  1884  passed  under  the  Ac*;  of  1878  remained,  under 
the  provisions  of  Section  2  of  Act  I  of  1834,  the  budget  for  the  year  1884, 
but  the  latter  Act  authorized  the  levy  of  taxes  at  the  rates  soecifiad  in 
the  schedules  appended  to  it  ;  and  under  Section  99  of  the  Act  it  was  open 
to  the  Commissioners "  with  the  approval  of  Government "  (which 
they  obtained)  "  to  raise  the  funds  required  for  the  purposes  of  the  Act 
from  all  or  any  of  the  sources  specified  in  section  98"  at  rates  not  exceed- 
ing those  set  out  in  the  schedules  ;  and  it  cannot,  in  my  opinion,  be 
held  that  the  levy  of  the  taxes  authorized  under  the  Act  of  1884 
is  illegal  by  reason  of  the  proposals  of  the  Commissioners  to  levy, 
for  the  remainder  of  the  year  or  for  the  second  half  of  the  year  1884, 
taxes  already  sanctioned  for  the  year,  but  at  the  rates  authorized 
under  Act  I  of  1884,  not  having  been  submitted  in  the  precise  form  of 
a  supplemental  budget  (if  this  was  so  in  fact)  ;  or  by  reason  of  the 
sanction  of  Government  to  those  proposals  not  having  been  accorded  in 
terms  as  sanction  in  respect  of  a  supplemental  budget.  It  can  make  no 
practical  difference  if  instead  of  re-printing  the  whole  original  budget,  the 
only  alteration  made  being  entries  of  the  higher  rates  allowed  in  some 
cases  in  the  schedules  to  the  Acs  of  1884,  the  Commissioners  asked  for 
the  sanction  in  the  form  of  a  proposal  to  levy  the  taxes,  and  the  Govern- 
ment sanctionei  the  levy  thereof,  under  the  new  Act,  the  estimated 
receipts  and  expenditure  remaining  in  other  respects  the  same  as  before. 

As  to  the  argument  that  the  profession  tax  is  a  yearly  tax,  assessed 
once  for  all  and  payable  in  two  equal  moieties,  and  that  on  this  account  it 
was  not  legal  for  the  Commissioners  to  charge  Mr.  Wilson  the  rate 
payable  by  persons  placed  in  Class  I  in  Schedule  A  referred  ro  in  Section 
103  of  the  Act  of  1884,  it  appears  to  me  to  present  little  or  no  difficulty. 

As  observed  by  the  learned  Chief  Justice  the  profession  tax  is  a 
yearly  tax,  but  with  a  half-yearly  liability. 

[439]  Mr.  Wilson  was  no  doubt  placed  for  the  year  1884,  once  for  all, 
in  Class  I  in  Schedule  A  under  the  Act  of  1878,  and  (pu'ting  aside  all  con- 
sideration of  revision  of  classification,  for  he  is  olac?d  in  the  same  class 
under  tha  Act  of  1884)  had  the  Act  of  1878  remained  in  force  and  had  ha 
exercised  his  profession  during  the  second  half-year  for  the  period 
specified  in  Section  105,  he  would  have  been  liable  to  pay  for  the 
second  half  year  of  1884  a  sum  equal  in  amount  to  that  paid  by  him 
for  the  first  half-year  :  but  Act  I  of  1884  became  law  before  the 
second  half  commenced,  and  under  it  gentlemen  placed  in  the  clasa 
in  which  he  was  placed  for  the  year  were  chargeable  at  a  higher  rate  ; 
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and  it   appears   to   me  that   the  intention   of   Sections  103   and   105  of        1885 

the   two   Acts  is    fully  carried   out,  so    far    as  the   interests  of  the  tax-    MARCH  2, 

payer  are    concerned,    in     this    manner :     Mr.    A   is    making    and    is 

classed    as  making  1,000  rupees    a  month  at  the   beginning    of  1884  ;     APPEL- 

before  the  end   of  the  first  half-year  he  is  making  5,000  rupees  a  month,       LATE 

but  be  is  classed  for  the  whole  year,  and  the   tax  assessable  or  assessed  CRIMINAL, 

on  him  is  so  much  ;   without  revision  of  classification  at  all  events  he 

cannot  be  called  on  to  pay  more  during  the  second    half-year,   and  it  is     *  **•  *2^- 

extremely  doubcful  if  such  revision  could  be  made,  if  indeed  not  clear  that 

it  could  not ;  but  the  President  and    Commissioners  might  certainly,  if 

they  saw  reason,  revise  the  classification  in  favour  of  Mr.  A,  if  he  could 

show  at  the  beginning  of  the  second  half-year  that  his   income  had  fallen 

to  Es.  100  a  month;  in  which  case  the  sum  payable  by    him  during  the 

second  half-year  would  not  be  a  "  moiety  "  equal  to  the  sum  paid  by  him 

for  the  first  half-year,  so  that  the  mere  fact   that   the  two  sums   happen 

not  to  be  "  equal  moieties  "  in  the  case  before  us  cannot   determine  the 

question  ;  by  parit.y  of  reasoning  it  might  be   argued  that  professional  tax 

could  not  be  collected  for  the  second  half  of  a  year  from  any  one  who  had 

not   been    assessed   lor   the   whole   year,   because   he  had   not  paid   any 

"  moiety  "  for  the  first  half-year. 

The  Acts  did  not  perhaps  contemplate  a  case  precisely  similar  to  that 
before  us,  but  it  cannot  on  that  account  be  held  that  the  collection  of  the 
tax  authorized  by  the  law  in  force  when  it  was  collected  was  illegal. 


8  M.  440-9  Ind.  Jur.  349. 
APPELLATE  CIVIL. 


Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


VIRASANGAPPA  (Plaintiff),  Appellant  v.  EUDUAPPA  AND 
ANOTHER  (Defendants),  Respondents*      [30th  March,  1885.] 

Hindu  Law — Lingaits — Marriage  —Desertion  of  wife — Re-marriage  of  wife  valid. 

According   to  cusrom  obtaining  among  tbo    Lm^aits   of  South  Canara,  the  re- 
marriage ot  a  wife  deserted  by  her  husb»nd  is  valid. 

[R.,    19  B.  428  (453).] 

THIS  was  an  appeal  from  the  decree  of  C.  Venkoba  Eau,  Subordinate 
Judge  of  South  Canara,  in  suit  33  of  1883. 

The  plaintiff,  Virasangappa  Shetti,  sued  the  defendant?,  Bangalore 
Eudrappa  Shetti  and  Kusava,  a  minor,  to  recover  a  portion  of  the  estate 
of  his  maternal  grandfather,  valued  at  Es.  11,500  in  the  possession  of  the 
defendants. 

The  plaintiff  alleged  that  his  maternal  grandfather's  estate  was  inherit- 
ed by  his  three  daughters — Kusava,  Malakarua,  and  Doddava  (plaintiff's 
mother).  That  Kusava,  who  survived  her  sisters,  died  in  1877,  after 
having  made  over  the  greater  portion  of  the  land  belonging  to  the  estate 
to  plaintiff.  That  the  property  now  sued  for  was  in  the  ]  oseession  of 
Nanjamma,  daughter  of  Malakama,  till  her  death  in  1883,  having  been 
allowed  to  her  and  to  her  daughter  Eudrava,  since  deceased,  for  main- 
tenance. 

*  Appeal  112  of  1884. 
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1885  That  Nanjamma  married  plaintiff's  fat  her  alter  the  death  of  Doddava, 

MARCH  30.  and  Eudrava  was  the  issue  of    the    marriage.     That    Kusava,    defendant 
'  No.  2,  was  the  illegitimate  daughter  of  Budrava,  and  defendant  No.  1  was 

APPEL-     her  putative  father. 

LATE  Plaintiff  as  daughter's  son  claimed  to  be  entitled  to  the    property    in 

OlVlL.      preference  to  defendant  No.  2. 

._   ,»0_  Defendant  No.  1  oleaded  that  plaintiff  had  no  right  to  the  property,  it 

9  I  d  J        having  been  assigned  to  Nanjamnaa  and   Rudrava    [441J    absolutely  in 
349          I860   by  a  family  partition  dee^.     That  Nanjamma  and  Rudrava  having 
died,  Kusava  was  the  sole  heir  to  the  property. 

That,  Kusava  was  the  legitimate  Daughter  of  Rudrava  and  himself, 
born  in  lawful  wedlock,  according  fco  the  custom  of  the  caste  (Lingaits). 

That  although  Rudrava,  prior  to  her  marriage  with  himself,  had  been 
betrothed  to  one  Kottur  Rudrappa,  that  marriage  had  not  been  consum- 
mated, Kottur  Rudraopa  having  disanofared  for  twenty  years. 

The  Subordinate  Judg-i  found  tnat  in  1860  the  property  sued  for 
was  assigned  absolutely  to  Nanjamma  and  Rudrava  and  their  descendants, 
and  not  for  maintenance  only.  Upon  tin  other  issues  raised  in  the  suit 
the  material  portion  of  his  judgment  was  as  follows  : — 

"  The  third,  fourth,  and  fifth  issues  have  to  be  considered  together. 
These  raise  the  questions  as  to  the  legitimacy  of  defendant  No.  2,  and  as 
to  her  right  to  retain  r,he  properties  in  question  as  against;  plaintiff.  The 
decision  of  the  first  question  involves  the  consideration  of  t.ne  subordinate 
questions  (1)  whether  defendant  No.  1  married  the  late  Rudrava,  (2)  whe- 
ther the  said  marriage  was  legalised  by  the  custom  of  the  caste  to  which 
the  parties  belong.  It  is  clear  that  Rudrava  was  betrothed  to  Kottur 
Rudrappa,  and  though  there  was  no  consummation  of  marriage  between 
them,  yet,  for  all  legal  intents  and  purposes,  he  was  her  husband.  This 
marriage  took  place  eighteen  years  ago  when  Rudrava  was  about  twelve 
or  thirteen  years  old.  The  husband  of  this  marriage  is  alive.  Plaintiff's 
vakil's  contention  is  that,  assuming  defendant  No.  1  went  through  a  form 
of  marriage  with  Rudrava,  it  was  in  fact  no  marriage,  and  that  defendant 
No.  2,  the  issue  of  that  marriage,  is  illegitimate,  being  the  fruit  of 
an  adulterous  intercourse.  It  is  admitted  that  among  Lingaits  widow 
marriage  prevails,  but  it  is  said  to  be  confined  to  lower  orders.  Defend- 
ant's contention  is  that  the  second  marriage  of  a  wife  forsaken  by 
the  first  husband  is  allowed  among  Lingaits  ;  that  such  a  marriage 
is  known  as  Serai  Udiki  "*  as  distinguished  from  the  Lagna  or  Dhara, 
the  first  marriage  ;  that  defendant  No.  1  was  married  to  Rudrava  in 
the  Serai  Udiki  form  ;  that  plaintiff  and  all  the  members  of  the  [442] 
family  and  the  caste  recognised  the  marriage  ;  and  that  defendant 
No.  2  is  therefore  legitimate  and  is  entitled  to  the  plaint  properties  in 
preference  to  plaintiff.  In  order  to  arrive  at  a  conclusion  on  the  several 
points  which  are  involved  in  the  consideration  of  these  questions,  it  seems 
necessary  first  to  see  whether  the  custom  contended  for  is  made  out.  Tne 
onus  o?  showing  the  existence  of  the  custom  is  on  defendants.  Accord- 
ing to  law  and  the  decisions,  the  usage  asserted  must  be  established  by 
4  clear  and  unambiguous  evidence,  and  it  must  be  shown  that  it  is  exercised  in 
pursuance  of  a  custom  understood  to  have  the  force  of  law,  and  not  to  be  a 
merely  repeated  violation  of  law  ' — Vishnu  v.  Krishnan(l).  Plaintiff  says  in 
his  deposition  before  the  District  Court  that  Serai  Udiki  is  a  widow 

*  Giving  a  cloth. 
(1)  7  M.  3  (10). 
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re-marriaee  ;  his  seventh  witness,  Sivappaya,  describes  it  as  a  re-marriage 
of  a  wife  deserted  by  the  husband,  and  the  ceremony  consists  in  tying  a 
tali,  and  giving  a  new  cloth  to  the  woman.  This  is  exactly  the  description 
which  has  been  given  by  the  defendant's  side.  Defendant's  first  witness 
is  the  head  of  a  Lingait  mutt ;  he  deposes  to  the  custom  ;  to  the  marriage 
of  defendant  No.  1  with  Rudrava  in  accordance  with  that  custom  ;  to  his 
knowledge  of  other  instances  in  the  cases  of  defendant's  second  witness 
Rudraya  and  Nanjanna  of  Ullal.  Second  witness,  Rudraya,  says  he  has 
married  Puttani  in  Serai  Udiki  form  This  Puttani  was  first  married  to 
Siddhaya,  and,  after  his  abandonment  of  her,  she  married  second  witness 
and  has  children  by  him.  He  and  his  wife  and  children  live  in  a  mutt  and 
mix  with  society.  This  man's  instance  is  a  well-authenticated  one.  His 
children  were  initiated  in  the  religious  order  by  a  Swami  of  the  Lingait  class 
in  the  si  me  way  ss  children  of  Dhara  or  regular  marriages.  He  also  proves 
Nanjanna's  Serai  Udiki  marriage  with  sister  of  Basavappa.  His  brother 
attended  the  marriage.  Nanjanna's  Serai  Udiki  marriage  is  also  con- 
firmed by  the  testimony  of  plaintiff's  nin^h  witness,  who  says  that 
the  children  of  Nanjanna,  born  of  such  marriage,  are  received  in 
society  and  in  mutts  and  are  allowed  to  mess  with  the  members  of  the 
caste.  Third  witness  is  also  the  head  of  a  mutt,  and  gives  more  in- 
stances of  the  re-marriage  of  widows  than  of  wives.  His  knowledge  is 
rartlv  derived  from  hearsay  and  partly  from  the  couole  living  together 
[443]  as  husband  and  wife.  In  matters  of  this  kind  hearsay  evidence 
like  tradition  may,  I  think,  be  received.  Direct  evidence  of  such  marriages 
is  not  always  possible,  and  one  of  the  ways  in  which  they  may  be  proved 
is  from  the  manner  of  their  living  and  from  the  way  in  which  they  are 
treated  by  the  neighbours.  Fourth  witness  married  a  widow  in  Serai 
Udiki  form.  Fifth  witness  deposes  to  first  defendant's  Serai  Udiki  marriage 
with  Rudrava  and  to  the  prevalence  of  custom  in  caste.  Sixth  witness 
deooses  to  the  custom  and  gives  an  instance  in  his  own  family  of  a  wife 
deserted  marrying  again  in  the  lifetime  of  her  husband.  He  knew  her 
desertion  by  her  first  husband,  and  he  heard  of  her  Serai  Udiki  from  his 
.brother-in-law. 

"  From  the  testimony  on  plaintiff's  side,  it  appears  that  widow  and 
wife  re-marriages  are  put  on  tho  same  footing,  and  that  among  the  lower 
•orders  the  practice  of  Serai  Udiki  marriage  does  obtain.  Almost  all  the 
plaintiff's  witnesses  who  are  Lingaits,  admit  the  prevalence  of  the  custom 
of  wife  and  widow  re-marriages,  but  qualify  their  evidence  by  saying  that 
it  does  not  take  place  in  their  caste  or  in  that  of  Melpavada  or  Dhulpavada, 
to  which  caste  or  sub-division  plaintiff  belongs. 

"  The  Lingaits  are  declared  by  the  Bombay  High  Court  to  be  Sudras(l). 
This  class  is  probably  more  numerous  in  the  Bombay  Presidency 
bhan  in  this  district,  where  the  Lingait  peculation  is  comparatively  small. 
[t  numbered  708  iu  the  census  of  1871.  In  the  recent  census  the  figure 
loes  not  appear  separately,  as  it  seems  the  class  has  been  put  under  the 
head  of  Sivites.  It  may  be  that  in  this  class,  as  elsewhere,  there  exists 
among  Sudras  various  sub-divisions  of  the  caste,  but  what  those  sub- 
divisions are— which  is  higher  and  which  is  lower,  and  in  which  class  the 
custom  does  or  does  not  prevail — are  not  clearly  shown.  One  witness 
says  plaintiff  belongs  to  Banijiga  caste,  another  says  he  is  a  Melpavada, 
:&nd  a  thirl  says  he  is  a  Dhulpavada.  It  appears,  however,  that 
Ayyachari  class  is  superior  to  these  classes,  being  a  purohit  or  priestly 

(1)  See  Wilson's  Glossary — Lingait. 
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class  ;  yeb  in  this  class  we  find  \vido\\  marriages  to  be  of  frequent  occur- 
rence ;  and  we  also  find  that  in  the  Banijiga  class,  a  wife  re-marriage  has 
taken  place.  Puttani's  father  is  a  Banijiga,  and  her  re-mflrriage  with 
Rudranna,  which  is  a  living  instance,  [444]  shows  that  in  the  caste  or 
class  to  which  plaintiff  belongs  this  custom  prevails.  In  respect  to  the 
vague  statements  of  witnesses  that  the  custom  prevails  only  in  the  lower 
classes,  and  not  in  the  higher,  they  should  be  received  with  caution, 
seeing  that  some  of  them  were  unwilling  to  speak  to  instances  in  higher 
classes  to  which  their  attention  was  directed,  and  in  which  either  they 
took  pare  or  which,  in  the  ordinary  course  of  things,  have  come  to  their 
knowledge. 

"  According  to  the  theory  of  the  founder,  Basava,  of  this  sect,  caste 
distinctions  were  unworthy  of  acceptance,  and,  therefore,  he  abolished 
caste  and  other  Brahmanical  observances.  A  man  of  low  birth  may  be- 
come a  Lingait  as  well  as  the  highest  caste  Brahman.  Brahmans  who 
have  joined  this  sect  are  termed  Aradhayas.  (These  abound  in  Northern 
Circais.)  They  do  not  discard  the  sacred  thread  and  are  consequently 
looked  upon  by  ordinary  Jangams,  who  have  foresworn  caste,  as  idolaters 
— (Dr.  Cornish's  Census  Eeport,  1 871).  He  also  describes  what  is  Jangam, 
Lingam,  and  Stanara  Lingam.  In  Mr.  Maclver's  report  in  the  census 
of  1881  he  says  that  the  question  of  status  among  Sudras  is  hopeless  ;  and 
he  adds  that  the  test  of  social  pre-eminence  as  a  guide  to  grading  the 
castes  is  impracticable. 

*'  The  custom  alleged  may  doubtless  be  at  variance  with  the  general 
Hindu  law.  If  the  deviation  from  the  general  law  has  not  b^en  received 
with  repugnance,  and  if  it  found  favour  with  the  classes  affected  by  its 
operation,  I  cannot  see  why  it  should  not  be  received  as  a  usage  recog- 
nise i  by  the  community  among  whom  if.  prevails  ;  the  usage  accepted  by 
the  community  and  acted  upon  may  become  a  valid  custom.  No  wrir.ten 
law  has  been  referred  to  in  this  case  as  governing  the  customs  of  this  class  ; 
but  the  instances  shown  in  the  evidence  and  the  consciousness  of  the 
people  seem  to  prove  the  existence  in  the  class  of  the  custom  of  wife  re- 
marriage in  the  case  of  desertion  by  the  first  husband.  Tt  is  alleged  that 
the  evidence  to  prove  custom  is  insufficient.  From  the  very  nature  of 
thiags,  wife  re-marriages  must  of  necessity  be  fewer  than  widow  marriages. 
Both  are  exceptions  to  the  general  rule,  and  if  one  is  common  and  the 
other  rare,  it  does  not  necessarily  go  to  negative  the  custom,  if  we  bear  in 
mind  that  the  class  in  which  this  custom  prevails  is  comparatively  small 
in  this  district.  From  the  evidence  of  plaintiff's  third  witness,  the  father 
[445]  of  Kottur  Rudrappa,  it  is  clear  that  the  custom  prevails  in  the 
Bellary  district.  There  seems  to  be  no  learned  men,  or  men  of  note  in 
this  class,  who  can  speak  with  authority  on  the  customs  and  practices  of 
this  sect  of  Sivites.  Defendant's  first  witness  is  the  only  learned  priest 
who  seems  to  know  something  of  the  doctrines  of  his  sect  and  of  the  rites 
and  the  ceremonies  to  be  performed.  He  said  he  had  also  heard  of  the 
existence  of  the  custom  from  his  father  and  a  spiritual  teacher,  Rudraopa 
Sannyasi,  who  is  admitted  in  the  evidence  to  have  been  a  learned  man  of 
note  and  an  authority  in  the  caste  rules  and  customs.  This  gentleman's 
presence  at  first  defendant's  marriage  with  Rudrava  must  be  taken  as  suffi- 
cient to  show  that  the  marriage  was  sanctioned  by  custom.  This  witness 
is  said  to  be  interested  in  first  defendant.  I  am  unable  to  say  so,  and  I  think 
from  his  deportment  that  his  evidence  is  fully  reliable.  I  also  find 
nothing  suspicious  in  the  testimony  of  defendant's  other  witnesses,  and  this, 
coupled  with  the  evidence  on  plaintiff's  side,  and  the  acts  and  conduct 
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of  the  parties,  and  the  whole  taken  together  lead  to  no  other  conclusion  1885 
than  that  the  existence  of  the  custom  is  sufficiently  made  out.  These  MARCH  80. 
customs,  which  may  be  at  variance  with  the  general  law,  saem  to  be  influ-  .  ~ 
enced  a  good  deil  by  the  surroundings.  In  this  district,  which  by  its  APPEL- 
isolated  position  still  retains  many  primitive  customs  and  usages,  we  LATE 
find  the  Jains,  who  recognize  no  divine  authority  in  ths  Vedas,  and  do  not  CIVIL. 
practise  the  Sradhas  or  ceremonies  for  the  dead,  following  the  Aliyasantana 
law  and  worshipping  Bhuts.  (Devil-worship  is  very  common  in  this  8  M'  *W=S 
district.)  The  adoption  of  sister's  sons  by  the  Nambudris  of  Malabar  may  9  Ind>  ' 
probably  have  had  its  origin  in  the  customs  of  Nayars.  It  seems  that 
in  places  which  were  not  influenced  by  Brahmanical  laws,  communities 
preserved  their  customs  and  usages,  and  if  there  was  any  change  perceived, 
or  attempted,  as  for  instance  in  Malabar,  to  reform  the  marriage  and 
other  laws,  it  was  owing  to  the  influences  of  education  and  civilization 
which  are  now  steadily  permeating  through  several  conditions  of  Hindu 
society.  Mr.  Mayne  in  his  Hindu  'Law,  s.  87,  says  that  among  Jats.  a 
wife  who  has  been  deserted  or  put  away  by  her  husband  may  marry  again, 
and  will  have  allthe  rights  of  a  lawful  wife.  In  Western  India  Pat  and 
Natra  marriages  prevail,  and  the  '  right  to  a  divorce  and  second  marriage 
has  been  frequently  affirmed  by  [446]  the  Bombay  Courts.'  He  refers 
to  other  classes  in  South  India  who  follow  these  customs.  In  Steele's 
Hindu  Law  and  Customs  he  observes  that  one  of  the  points  which  is  at 
variance  with  law  and  custom  is  the  custom  of  a  second  and  inferior 
marriage  allowed  to  wives  and  widows  in  many  castes.  He  mentions 
Nika,  Pat,  Natra  and  Oorkee  (should  be  '  Udiki  ')  as  the  inferior  marriages 
allowed  to  wives  and  widows  under  certain  circumstances.  In  Bengal, 
there  appears  to  be  Sagai  and  Shanga  marriages  corresponding  to  the  Udiki 
in  this  case — Rally  Churn  Shaw  v.  Dukhee  Bibee  (l),  Hurry  Churn  Doss  v. 
Nimai  Chand  Keyal  (2).  These  decisions  show  that  the  marriage  according 
to  the  custom  of  a  particular  caste  is  sufficient.  In  Kudcmee  Dossee  v. 
Joteeram  Kolita  (3),  it  was  held  that  divorce,  though  not  contemplated 
by  Hindu  Law,  yet,  if  it  were  a  custom  in  the  place,  would  have  the 
force  of  law.  If,  therefore,  a  particular  usage  exists  in  a  particular  class 
or  place,  it  should  be  respected,  though  it  may  be  repugnant  to  Hindu 
Law.  The  plaintiff's  vakil  relies  on  the  decision  reported  at  Rahi  v.  Govind 
Valad  Teja  (4).  The  High  Court  held  that  the  sons  of  a  Punarbhu  (twice- 
married  woman)  by  a  duly  contracted  Pat  marriage  are  legitimate,  and, 
as  to  the  right  of  inheritance  and  extent  of  shares,  rank  on  a  par  with 
the  sons  by  Lagna  marriage.  In  the  present  case  the  evidence  is  uniform 
as  to  the  right  of  Serai  Udiki  children  being  on  a  par  with  the  right  of 
children  by  Dhara  marriage.  In  the  case  above  quoted  it;  was  held  that, 
as  the  wife  did  not  receive  a  '  chor  chiti  '  (release)  from  her  first  husband 
who  was  then  living,  or  obtained  any  other  sanction  of  her  Pat,  the 
intercourse  between  the  wife  and  second  husband  was  adulterous.  In  the 
present  case  it  is  true  there  was  no  'chor  chiti '  or  writing  of  divorcement. 
It,  in  fact,  was  not  obtained.  Defendants'  case  on  this  point  is  that 
Eudrava's  first  husband  had  forsaken  her  and  that  therefore  her  mother 
and  relations  had  her  married  to  first  defendant,  an  eligible  and  respectable 
person,  according  to  Udiki  from.  First  defendant  is  acknowledged  to  be  a 
member  of  the  Committee  for  Religious  Endowments  of  Lingaits." 

Upon  the  evidence  the  Subordinate   Judge  found  that  Rudrava   was 
forsaken  by  her  first  husband,  and  held  that,  according  bo  the  [447]  custom 

(1)  5  0.  692.  (2)  10  0.  138.  (3)  3  0.  305.  (4)  1  B.  97. 
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prevailing  in  her  caste,  she  was  at  liberty  to  marry  again  and  had  married 
defendant  No.  1  and  proceeded  as  follows  : — 

"  Even  supposing  that  defendant  No.  2  is  illegitimate  and  was  the 
offspring  of  adulterous  intercourse,  it  is  argued  that  she  can  inherit  her 
mother's  estate — Mayna  Bai  v.  Uttaram  (l).  In  this  case  the  High  Court 
held  that  there  was  heritable  blood  between  the  illegitimate  children  of  a 
European  by  a  Hindu  mother.  This  seems  to  be  also  the  law  in  America 
under  the  New  York  Civil  Code." 

The  plaintiff's  suit  was  dismissed. 

The  Advocate- General  (Hon.  P.  O'Sullivan)  and  Srinivasa  Ban,  for" 
appellant. 

Bamachandra  Ban  Saheb,  for  respondents. 

It  was  contended,  inter  alia,  for  the  appellant  that  there  was  no- 
divorce  known  to  the  Hindu  Law,  and  that  the  custom,  if  proved,  was 
bad  for  immorality.  Mayne's  Hindu  Law,  s.  61,  Bahi  v.  Govind  Valad 
Teja  (2),  Narayan  Bharthi  v.  Laving  Bharthi  (3). 

The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following, 

JUDGMENT. 

The  Subordinate  Judge  has  written  so  able  and  complete  a  judgment 
in  this  case,  that  we  are  relieved  from  the  necessity  of  entering  into  a 
minute  discussion  of  the  different  issues  on  which  the  opinion  of  this 
Court  has  been  sought  in  appeal ;  and  it  is  sufficient  for  us  to  say  that,  with 
the  exception  of  the  Subordinate  Judge's  finding  on  the  question  as  to  the 
right  of  the  respondent  Kusava  to  succeed,  if  there  was  no  valid  marriage 
contracted  by  her  mother  with  the  defendant  No.  1,  an  issue  which  we  do 
not  think  it  necessary  to  determine,  we  agree  with  the  conclusions  at* 
which  the  Subordinate  Judge  has  arrived  and  adopt  his  reasons. 

Virasangappa,  the  original  ancestor,  in  arranging  for  the  succession 
to  his  property,  intended  that  the  ordinary  law  which  regulates  Hindu  in- 
heritance should  be  to  a  certain  extent  abandoned.  In  the  first  place,  he 
desired  that  the  husband  of  his  third  daughter,  if  she  married,  should  be 
placed  in  a  higher  position  than  an  ordinary  son-in-law,  and  that  the  third 
daughter  [448]  and  her  husband  should  enjoy  a  larger  proportion  of  his 
estate  than  they  would  have  enjoyed,  unless  they  had  survived  at  least 
one  of  the  other  daughters ;  and  he  also  intended,  if  the  first  and. 
second  daughters  left  issue  of  whatever  sex,  that  that  issue  should  suc- 
ceed to  the  shares  which,  if  a  division  were  made  under  the  settlement, 
would  pass  to  the  daughters. 

In  1860,  one  daughter  (Kusava)  alone  survived  ;  her  sister  Malakama 
had  left  one  daughter  Nanjamma,  and  Nanjamma  had  left  one  daughter 
Rudrava  ;  while  Doddava,  the  third  daughter  of  the  ancestor,  had  left  a 
son,  the  plaintiff  (appellant)  Virasangappa.  The  appellant's  father  had 
married,  as  his  second  wife,  Nanjamma,  consequently  that  lady  was  the 
step-mother  of  the  appellant  and  Eudrava  bis  step-sister  ;  and,  as  the 
Advocate- General  has  pointed  out,  this  relationship  entailed  on  him  the 
necessity  of  maintaining  them,  and  may  have  influenced  him  to  assent  to 
the  arrangement,  to  which  we  shall  next  refer. 

Such  being  the  position  of  the  members  of  the  family  in  I860, 
Kusava,  the  daughter  of  the  common  ancestor,  executed  the  document, 
Exhibit  I,  which  is  described  as  her  will,  but  which  was  in  fact  also  a 
'family  settlement,  with  the  consent  of  the  appellant  and  of  Nanjamma. 


(1   2M.H.C.R.  196. 


(2)  1  B.  97. 
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It  is  said  she  was  at  that  time  65  years  of  age,  and  that  the  appellant 
had  no  reason  to  expect,  having  regard  to  the  age  she  had  attained,  that 
he  would  greatly  benefit  by  the  immediate  advantages  secured  to  him  by 
the  settlement.  As  a  fact,  the  lady  lived  for  seventeen  years  after  the 
date  of  that  deed.  The  effect  of  the  deed  was  to  secure  to  the  appellant 
the  immediate  enjoyment  of  a  very  considerable  property,  and  it  is 
not  disputed  that  there  was  sufficient  evidence  of  his  assent  to  the 
arrangement,  whatever  the  effect  of  it  may  be.  It  is,  however,  contended 
on  his  part,  that  by  Exhibit  I,  the  interest  secured  to  Nanjamma  and  her 
daughter  Eudrava  was  an  interest  only  for  their  livas,  and  that  in  the 
events  which  nave  happened  the  appellant  is  entitled  to  the  property 
assigned  to  them. 

We  agree  with  the  Subordinate  Judge  as  to  ,the  construction  of 
Exhibit  I,  viz.,  that  it  gave  to  Nanjamma  and  Eudrava  a  life  interest  in 
the  property  set  apart  for  them  with  remainder  to  their  descendants  if 
they  left  any,  and  that  although  Eudrava  predeceased  her  mother 
Nanjamma,  if  respondent  No.  2,  Kusava,  fulfils  the  description  of  a 
"  descendant  "  of  Nanjamma  or  Eudrava,  she  [449]  is  entitled  to  inherit 
the  property  set  apart  for  those  .ladies  and  their  descendants  by  this  instru- 
ment. 

The  learned  Advocate-General  has  called  our  attention  to  the  deed 
which  was  subsequently  executed  by  Kusava  the  settlor,  disposing  of  the 
house  which  she  had  retained  for  herself  under  Exhibit  I.  In  that  docu- 
ment (Exhibit  D,  which  recites  Exhibit  I)  she  refers  to  the  arrangement 
made  for  her  nieces  and  grand-nieces  as  having  been  made  for  their  main- 
tenance, and  it  is  argued  from  this  expression,  and  from  the  circumstance 
that  she  gives  the  property  conveyed  by  that  document  to  the  same 
persons  from  generation  to  generation,  that  they  understood  that  the 
provision  secured  to  them  by  Exhibit  I  was  no  more  than  an  interest  for 
life.  So  far  as  they  are  personally  concerned,  we  have  already  intimated 
our  opinion  that  it  was  only  an  interest  for  life,  but  it  is  not  incompatible 
with  provisions  for  maintenance  that  there  should  be  a  transfer  of  property 
to  ladies  for  their  absolute  benefit  or  for  the  benefit  of  themselves  for  life 
with  remainder  to  their  descendants. 

Ordinarily,  no  doubt,  a  provision  by  way  of  maintenance  is  intended 
to  take  effect  only  for  the  life  of  the  person  entitled  to  claim  it,  and 
therefore  no  more  is  necessary  than  to  secure  to  such  person  the  income 
of  a  fund  for  that  period.  Bat  it  is  competent  to  the  heirs,  if  they  please, 
to  make  an  arrangement  for  maintenance  by  an  absolute  grant,  or  to 
make  it  by  a  grant  which  provides  more  than  an  income,  but  yet  is  not 
absolute. 

We  cannot  place  a  construction  in  Exhibit  D  which  necessitates  the 
conclusion  that  the  settlor  Kusava  understood  she  was  conferring  on 
Nanjamma  and  Budrava  and  their  descendants  by  Exhibit  I  a  less  interest 
than  that  which  we  have  found  to  have  been  secured  to  them. 

The  Subordinate  Judge  has  alluded  to  conduct  on  the  part  of  the  appel- 
lant himself  as  illustrating  the  construction  to  be  placed  upon  the  settle- 
ment evidenced  by  Exhibit  I.  Theldescendants  of  Nanjamma  and  Eudrava 
being  then  entitled,  in  our  opinion,  to  claim  the  benefit  under  Exhibit  I 
of  the  property  assigned  to  those  ladies,  the  question  remains  whether 
defendant  No.  2  is  suoh  a  descendant  ?  The  learned  note  of  Mr.  V.  N. 
Mandlik  in  his  work  on  Vyavahara  Mayuka  lays  down  the  only  rule 
which  could  be  safely  adopted  in  Southern  India  to  determine  what  are 
valid  [450]  marriages,  and  what  are  the  incidents  of  marriages,  viz., 
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1885  that  we  must  look  to  existing  usage  which,  even  in  the  case  of  the  higher 
MARCH  30.  castes,  has  more  or  less  modified  the  Bramunical  Law. 

The  parties  are  Sudras,  an^  the  sect  to  which  they  belong  is  rightly 
described  by  the  Subordinate  Judge  to  owe  its  origin  to  one  Basava,  who 
held  that  caste  distinctions  were  unworthy  of  acceptance,  and  who 
repudiated  Brahmanical  observances. 

The  sect  is  largely  represented  in  Mysore,  to  a  certain  extent  in  the 
Wynad,  also  in  the  Ceded  Districts,  in  Coimbatore  and  South  Canara  in 
this  Presidency.  Instances  have  come  before  the  Court  in  which  thfl  re- 
marriage of  widows  amongst  this  sect  has  heen  supported  (1) ;  and  we  agree 
with  the  Judge  that  there  is  sufficient  evidence  in  this  case  to  establish  the 
further  divergence  from  the  Brahmanical  Law  in  the  permitted  re-marriage 
of  wives  by  a  secondary  form  of  marriage.  It  is  to  be  observed  that 
some  of  the  customs  which  are  found  among  the  Sudra  castes  appear  to 
be  supported  by  earlier  law  than  that  which  now  regulates  the  custom  of 
the  castes  known  as  regenerate.  In  Narad i,  and  the  collection  which 
bears  the  honoured  name  of  Manu,  there  are  to  bs  found  texts  recognising 
the  re-marriage  of  widows  and  of  wives  who  have  been  deserted  by  their 
husbands,  and  the  period  within  which  such  a  marriage  may  be  made  by 
a  deserted  wife  differs  according  to  the  caste  to  which  the  parties  belong. 
To  the  Sudras  no  period  is  ascribed,  for  the  caste  immediately  above 
them  a  period  of  one  year  or,  in  certain  events,  two  years.  Kamalakaran 
quotes  the  text  of  Narada  in  a  passage  which  will  be  found  translated  in 
Mr.  Mandlik's  work,  page  434. 

We  advert  to  this  ancient  law,  not  with  the  intention  of  suggesting 
that  it  is  to  be  regarded  as  now  of  force  to  regulate  the  decisions  of  the 
Courts,  unless  it  is  found  to  be  in  harmony  with  existing  usage,  but  as 
affording  evidence  of  the  antiquity  and  corroborating  other  proof  of  the 
existence  of  a  custom  still  in  force  among  certain  sections  of  Hindu 
society. 

Several  of  the  witnesses  for  the  plaintiff  admit  the  right  of  re-marriage 
among  what  they  term  the  lower  divisions  of  the  sect  to  which  the 
parties  belong,  a  distinction  which  is  somewhat  opposed  to  the  very  funda- 
mental doctrines  of  the  sect.  But  we  have  proof  of  an  instance  in  which  a 
member  of  the  priestly  caste  [4511  has  contracted  a  second  marriage 
with  a  lady  who  was  either  a  widow  or  a  wife,  the  evidence  being 
conflicting  as  to  whether  or  not  her  first  husband  was  alive  at  the  time  of 
her  second  marriage.  Others  of  the  witnesses  for  the  appellant  profess 
they  are  unable  to  speak  accurately  as  to  the  custom  of  their  sect,  but 
declare  the  question  as  to  the  validity  of  such  marriages  must  be  decided 
by  the  gurus  of  their  mutt.  The  only  evidence  we  have  of  that  character 
is  produced  on  the  part  of  the  respondents.  The  first  witness  for  the 
defendant,  Guru  Santayya,  who  is  a  member  of  a  priestly  caste  and  a 
purohit,  deposed  to  the  existence  of  the  custom  alleged  by  the  respondents, 
and  he  not  only  gave  instances  of  it,  but  stated  that  he  was  informed  of 
the  custom  by  his  father  and  his  spiritual  teacher  one  Rudrappa  Sanyasi, 
who  was  (it  is  admitted)  a  man  of  learning  and  an  authority  in  the  rules 
and  customs  of  the  castes. 

The  second  witness  deposes  that  there  were  present  at  the  marriage, 
which  is  now  impugned,  this  very  Rudrappa  Sanyasi,  besides  the  head 
of  the  Hosa  Mutt,  Guru  Basavayya,  and  the  head  of  the  Murji  Mutt, 
Virama  Parvatayya.  There  were  in  all  three  heads  of  mutts  present. 

(1)  7  M.  321. 
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We  have  also  the  evidence  that  the  lady  was  treated  as  a  lawfully  wedded        1885 
wife  both  by   the  appellant  and  by  the  other  members  of  his  family  and   MARCH  30, 
by  her  caste,  and  we  have  also  proof  to  show  that  the  children  of  marri- 
ages contracted  by  wives  deserted  by  their  husbands  and  are  not  regarded     APPEL- 
as   inferior  in  any    respect   to   the   parties  to   this  suit  are  received  in       LATE 
the    mutts    of    the   sect   and   initiated   as   the   children   born  of  a   first      CIVIL. 
marriage. 

That  Eudrava  was  deserted  by  her  husband  is  sufficiently  shown  by    8  M-  440  = 
the  evidence  to  which  the  Judge  alludes.     He  had  never  consummated   9  Ind-  JUP- 
his  marriage,   and  he  expressed  himself  ready  to  return  and  live  with        349. 
Eudrava  only  on  condition  that  certain  property   was  secured  to  him  by 
deed.     When  his  request  was  not  acceded  to,  he  took  no  further  notice 
of  Eudrava,  but  left   her  without  information  about  him  and  did  not 
attempt  to  pi  event  her  from  forming  a  new  connection. 

in  ihe  view  we  have  taken  ot  the  validity  of  such  a  marriage  it  is 
unnecessary  for  us  to  determine  whether,  if  it  had  not  been  so,  the  res- 
ponuent  Kusava  could  have  claimed  as  a  descendant  of  her  mother. 

1.452]  \Ve  do  not  of  course  express  any  doubt  that  the  illegitimate 
child  of  a  Hindu  might  inherit  property  to  which  the  mother  is  entitled  in 
hei  own  right  absolutely  ;  but  in  this  case  the  further  question  would  have 
arisen,  whether  Kusava  would,  if  illegitimate,  have  fallen  witbin  the  des- 
cription of  a  "  descendant"  either  of  the  natural  grandmother  or  of  her 
mother  within  the  meaning  of  that  term  in  the  deed  on  which  her  title 
must  rest. 

The  appeal  is  dismissed  with  costs. 

8  M.  452. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A   Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


AMMUTTI  AND  ANOTHER  (Defendants  Nos.  1  and  10),  Appellants  v. 

KDNJI  KEYI  AND  OTHERS  (Plaintiffs),  Respondents* 

[16th  April,  1885.] 

Mapillas— Adoption  of  Hindu  Law— Presumption  as  to  joint  property. 

Although  Mapillas  in  M.ilabir  uruiuarily  follow  the  Hindu  custom  of  holding 
f-tmiiy  propeny  undivided,  yet,  as  they  are  not  subjeoi.  to  the  same  personal 
law  a.  th«  Hu.dus,  their  .  laims  cannot  be  governed  by  ihe  legal  presumption  of 
jjmo  ownership. 

[Expi  ,  15  M.  60  (61).] 

THIS  was  an  appeal  from  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Malabar,  reversing  the  oecree  of  C.  Chaudu  Menou, 
District  Munsif  of  Calicut,  in  suit  668  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court  (TURNER,  C.J.,  and  HUTCHINS,  JJ 

Sankaran  Nayar,  for  appellants. 

Anantan  Nayar,  for  respondents. 

JUDGMENT. 

The  Judge  has  erroneously  stated  t  hat  the  same   presumption  as   to 
joint  ownership  is  to  be  applied  as  a  presumption  of  law  in   the  case   ol 
*  Second  Appeal  200  of  1884. 
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Mapilla  families  as  in  the  case  of  Hindus.  Although  Mapillas  in  Malabar 
ordinarily  follow  closely  the  Hindu  custom  of  holding  family  property  un- 
divided, yet,  as  the  Mapillas  are  not  subject  to  the  same  personal  law  as  the 
[453]  Hindus,  their  claims  cannot  be  governed  by  the  legal  presumption 
of  joint  ownership.  The  Judge  has  also  found  as  an  issue  of  fact  that  the 
members  of  the  appellants'  family  held  their  property  jointly  til!  the  death 
of  Koyama,  and  there  is  evidence  which  warrants  that  finding. 
This  appeal  fails  and  is  dismissed  with  costs. 


8  M.  453  (F.B.) 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 
Mr.  Justice  Brandt. 


[24th  April,  1885.] 


REFERENCE  UNDER  STAMP  ACT,  SECTION  46.* 

Stamp  Act,  Schedule  I,  Article  57—  Settlement— Stamp  duty. 

Under  Article  57  of  Schedule  I  of  the  Indian  ^tarap  Act;,  1879,  stamo  duty  on 
a  settlement  is  to  be  calculated  on  the  value  of  the  property  settled  as  set  forth 
in  such  settlement : 

Held,  that  these  terms  do  not  mean  the  value  of  the  interest  or  interests  created 
by  the  settlement,  hut  refer  to  the  value  of  the  property  settled,  which,  it  was 
intended  by  Legislature,  should  be  set  forth  in  the  settlement. 

THIS  was  a  case  referred  by  the  Board  of  Eevenue,  under  Section  46 
of  the  Indian  Stamp  Act,  1879,  for  the  decision  of  the  High  Court. 

The  case  was  stated  as  follows  : — 

"  On  22nd  May  1880,  Eajangam  Ayyar  executed  a  deed  of  settlement 
in  favour  of  his  wife,  Santhammal,  to  whom  was  given  a  limited  interest 
in  cerain  immoveable  property  and  an  absolute  interest  in  cerfain  moveable 
property,  the  value  of  th«  whole  being  Rs.  1,500.  The  deed  was  duly 
registered  by  the  District  Registrar  of  Tanjore. 

"In  1883.  Santhammal  sued  upon  this  transfer  deed,  to  the  admis- 
sibilitv  of  which  defendant  took  exception  on  the  ground  that  it  bore  an 
insufficient  stamp,  because  the  properties  were  not  valued  according  to 
their  market  price,  *o  ascertain  which  the  Munsif  issued  a  commission, 
which  resulted  in  the  renortthat  th^  aggregate  market  values  of  the  proper- 
ties were  Rs.  4.674-14-3  as  against  Rs.  1,500  recited  in  the  deed,  notwith- 
standing which,  [454]  the  Munsif  admitted  the  deed  as  sufficiently 
stamped,  because  it  conveyed  a  limited  interest  only  in  the  immovable 
prooertv.  Defendant  then  petitioned  the  Collector  to  prosecute  executant 
under  Sections  7  and  63.  Act  I  of  1879,  and  to  decide  that  the  stamp  duty 
should  be  assessed  on  the  values  of  the  properties  as  found  by  the 
Commissioner. 

"  The  Collector  referred  the  question  to  the  District  Judge,  with  an 
expression  of  opinion  that  the  stamn  duty  should  be  determined  on  the 
market- value  as  found  by  the  Commissioner,  in  which  opinion  the  District 
Judge  concurred  and  passed  a  declaration  that  the  stamp-duty  should 
be  de^erminM  with  reference  to  the  Commissioner's  valuation, 
Rs.  4,674-13-6. 

*  Referred  Case  1  of  1885. 
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"  On  receipt  of  this  declaration,  the  Collector  called  on  executant  to 
show  cause  why  he  should  not  be  prosecuted,  and  anally  passed  an  order 
that  he  should  pay  the  deficient  duty,  Es.  17-8-0,  plus  a  penalty  of 
Es.  175,  or  stand  a  prosecution. 

"  Executant  paid  the  deficient  duty  and  penalty,  and  has  now  appealed 
to  the  Board  for  a  refund  of  the  latter  under  Section  42  of  the  Act,  on  the 
ground  that  the  original  valuation  and  stamp-duty  paid  thereon  was 
-correct,  because  the  deed  transferred  a  limited,  and  not  an  absolute,  inter- 
est in  the  immoveable  property. 

"  The  point  for  decision  is  the  correct  interpretation  of  Schedule  I, 
Article  57,  which  declares  that;  the  stamp-dnty  shall  be  calculated  on 
*  the  value  of  the  property  as  set  forth  in  such  settlement.'  It  is  an  open 
.question  whether  the  setting  forth  is  to  govern  the  property  onlv  and  not 
its  value  ;  in  the  interest  of  the  stamp-duty  it  ought  to  be  the  former,  but 
the  warding  is  vague ;  hence  the  necessity  for  an  authoritative  ruling." 

The  Acting  Government  Pkader(Mr.  Powdt),  for  the  Board  of  Eevenue. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  O.J.,  KERN  AN,  MUTTU- 
SAMI  AYYAR,  HUTCHINS,  and  BRANDT,  JJJ  was  delivered  by 

TURNER,  C.J. —  If  the  terms  "  as  set  forfih  in  such  settlement  "  refer 
to  the  property  settled,  the  dur.y  is  charageble  not  on  the  value  of  the 
whole  property  which  may  be  mentioned  in  the  settlement,  but  on  the 
value  of  the  interest  or  interests  create^  by  t.he  instrument  which  may,  or 
may  not  be,  co-equal  to  the  value  of  the  property.  But  if  this  was 
intended,  the  intention  might  have  been  less  clumsily  expressed. 

[455]  We  are,  however,  of  opinion  that  the  terms  apply  not  to  the 
interests  created  by  the  instrument,  but  to  the  value  set  forth  in  the 
settlement,  and  that  t.he  law  suggests  that  the  settlor  should  insert  the 
value. 

Ih  is  obvious  that  it  must  be  often  difficult,  and  sometimes  impossible, 
to  value  the  interests  created  by  a  settlement,  and  the  Legislature  has,  we 
imagine,  on  this  ground  amended  the  law  by  the  introduction  of  the  words 
we  are  considering.  There  ari  provisions  which  appear  sufficiently  to 
protect  the  revenue,  if  we  adopt  this  construction. 


8  M.  433. 
APPELLATE  CIVIL. 

Before  Sir  Chirl".s  A.  Turner.  Kt.,  Chief  Juvtice,  ani 
Mr.  Justice  Hutchins. 
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THE  AGRA  BANK  (Petitioner).  Appellant  v.  CRIPPS  AND  OTHERS 
(Defp.ndants),  Respondents*      [27th  April,  1885.] 

I'rocedure  Code,  9«c<*on  232  —Purchase  of  decree  &//  creditor  of  one  of  several 
ju'lf/ment  debtors  -Probability  of  decree  beituj  executed  against  another  judgment- 
ilrlilnr.  no  y round  for  refusing  execution  to  purcfuiser. 

A  decree  for  damigea  and  costs  having  b->en  obtained  tgainst  P  and  C,  A,  to 
whom  P  W;VH  indeb'ed  and  was  about  to  as-ig  i  property  aa  security,  in  order  to 
prevent  P  being  a.ijudicited  an  insolvent,  and  .with  a  view  to  ereoute  the  decree 
against  (J,  if  possible,  purchasad  the  decree. 

A  applied,  under  Section '23^  of  the  Code  of  Civil  Procedure,  for  leave  to  execute 
the  decree.  This  application  was  rejected  by  Reman,  J..  on  the  ground  that  the 
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decree  was  certain  to  be  executed  against  C  and  not  against  P,  under  whose 
orders  and  for  whos-e  benefit  O  acted  wheu  he  iufrmged  the  right  of,  and  became 
liable  in  damages  to  the  plaintiff  in  the  suit. 

Held,  on  appeal,  that  the  benefit  likely  to  be   pained  by  P  by  this  transaction 
was  no  sufficient  ground  for  refusing  leave  to  A  so  execute  the  decree. 

[R  ,  35  M.  659  (668)  =12  Ind.  Gas.  657  =  10  M.L  T.  4  42  =  (191 1)  2  M.W.N.  568.] 

THIS  was  an  appeal  from  an  order  of  Kernan,  J.,  dated  the  24th  of 
March,  1885,  dismissing  an  application  made  in  Civil  Suit  165  of  1884, 
under  Section  232  of  the  Code  of  Civil  Procedure,  to  place  on  record,  in 
lieu  of  the  plaintiff,  the  Agra  Bank  as  transferee  by  assignment  of  the 
decree  in  the  said  suit. 

[456]  There  were  four  defendants  in  the  suit — Pinsent,  R.  Cripps, 
F.  Cripps,  and  Venkatasami. 

The  decree  directed  delivery  of  indigo  in  the  godown  of  Pinsent  to 
the  plaintiff,  and  that  the  defendants  (except  F.  Cripns)  should  pay 
damages  and  costs.  The  indigo  had  been  delivered,  and  the  damages  and 
costs  amounted  to  Rs.  3.400. 

Pinsent  was  arrested  under  this  decree  by  the  plaintiff,  but  was- 
discharged  at  the  request  of  the  plaintiff  before  this  application  was  made. 

The  application  by  the  Agra  Bank  was  opposed  by  R.  Cripps,  who 
filed  an  affidavit  in  which  it  was  stated,  on  belief,  that  the  application  was- 
made  in  the  interest  of  Pinsent  to  relieve  him  from  the  decree  by  arresting 
Cripps  and  obliging  Cripps  to  pay  the  amount  of  the  decree. 

Mr.  Shaiu,  counsel  for  Cripps,  referred  to  Section  232,  (b)  of  the  Code, 
and  contended  that,  though  there  was  no  transfer  to  Pinsent,  the  case 
came  within  the  equity  of  the  provision,  and  that  the  Court  ought  not 
to  ''think  fit"  to  allow  the  decree  to  be  executed  at  the  instance  of  the 
Bank — Sotoop  Chunder  Hazrah  v.  Troyloklwntdh  Boy  (1). 

The  judgment  of  Kernan,  J,  was  as  follows  : — 

In  order  to  consider  the  circumstances  under  which  the  Bank  took 
an  assignment  of  th«  decree  which,  prima  facie  required  to  he  explained,  I 
examined  Mr.  Atkins,  the  Bank  Manager,  and  Mr.  Morgan,  the  Attorney 
for  the  Bank,  and  who  had  been  Attorney  in  this  suit  for  Pinsent,  and  Mr. 
Champion,  now  the  Attorney  for  Pinsent,  and  I  am  satisfied  that  the  main 
object  of  the  Bank  in  paying,  as  they  cert-iinly  did,  the  amount  of  the 
sum  due  on  the  decree  to  the  decree-holder  was  to  prevent  Pinsent  from 
becoming  insolvent,  and  that  such  mam  object  was  not  so  far  to  benefit 
Pinsent,  but  to  prevent  litigation  between  the  Official  Assignee  and  the 
Bank  and  between  Willis  &  Rodwell  of  London  and  the  Bank  and  the  Offi- 
cial Assignee  and  to  enable  the  Bank  to  realise  from  Pinsent  and  his  property 
already  pledged  to,  or  agreed  to,  be  secured  to  the  Bank  a  large  debt  due  by 
Pinsent.  Shortly  I  may  state  that  it  appears  that  Pinsent  in  the  beeinning 
of  1884  and  up  to  the  present  owes  a  large  debt,  upwards  of  Rs.  50,000,  to 
the  Bank,  which  was  secured  by  (amongst  other  ways)  deposit  of  title-deeds 
[457]  of  his  properties.  These  prouerties  he  had,  some  time  before  he  was 
arrested,  agreed  to  as-ign  to  the  Bank,  and  for  this  purpose  one  or  more 
deeds  have  been  prepared,  but  these  were  not  executed  when  Pinsent  was 
arrested.  When  the  arrest  took  place,  Mr.  Champion  advised  Pinsent 
that,  as  insolvency  might  follow,  it  was  not  desirable  that  Pinsent  should 
then  execute  the  deeds.  There  were  also  some  questions  between  W. 
Rodwell  &  Co.,  who  gave  a  guarantee  to  the  Bank  in  1884  for  Pinsent. 
and  Pinsent  and  the  Bank  as  to  the  produce  of  goods  exported  to  England 

(1)  9  W.K.  230. 
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for  which  Pinsent  had  drawn  arid  negotiated  bills  through  the  Bank  and 
some  other  questions  as  to  funds  standing  with  the  Bank  as  security 
against  loss  on  the  shipment  of  those  goods  and  otherwise.  Under  these 
circumstances  Mr.  Charm  ion  suggested  to  Mr.  Morgan  acting  for  the 
Bank  that  it  was  desirable  that  the  insolvency  should  not  take  place. 
After  some  necessary  delay  of  a  day  or  so  Mr.  Morgan,  having  been  consult- 
ed by  Mr.  Atkins,  told  Mr.  Champion  that  the  Bank  would  take  a  transfer 
of  the  decree  from  the  plaintiff.  The  transfer  was  taken,  Pinsent  was  by 
order  released  from  arrest,  and  the  insolvency  was  prevented.  Then  the 
main  object  of  the  Bank  was  accomplished  and  Pinsent  was  left  free  to 
give  the  securities  to  the  Bank,  who  also  was  left  free  to  accept  ihem. 
Most  probably  the  arrangement  was  worth  to  the  Bank  the  sum  they  paid 
for  it,  Es.  3,400.  It  was  quite  competent  to  the  Bank  to  protect  them- 
selves from  loss  by  making  that  arrangement  which  was  so  far  wholly 
unobjectionable. 

"But  then  arises  the  quesiior,  why  was  a  transfer  taken  of  the 
decree  which  did  not  create  any  charge  on  property,  and  which  could  only 
be  made  available  against  the  defendants  personally  or  by  seizure  of 
property?  As  regards  Pinstnt,  it  does  not  appear  that  the  Bank  or  their 
Attorney  Mr.  Morgan  contemplated  such  arrest.  Mr.  Morgan,  however, 
says  he  was  not  sure  that  Pinsent  could  not  be  re-arrested,  and  that  at 
all  events  his  propeity  might,  be  seized.  However,  it  appears  that  Pinsent's 
property  to  a  large  extent  was  pledged  to  ihe  Bank,  and  he  had  executed 
before  he  was  arrested  a  deed  of  trust  to  one  or  more  trustees  for  the 
benefit  of  his  creditors  ;  but  Mr.  Morgan  says  that  there  were  only  two 
or  three  creditors  including  the  Bank  and  that  Pinsent  had  other 
property  not  secured  to  the  Bank  or  by  the  trust-deed.  Before  the 
transfer  was  finally  settled,  Mr.  Atkins  and  Mr.  Champion  [458] 
and  Mr.  Morgan  had  at  least  once  met  at  the  office  of  the  latter  to 
consider  the  matter,  and  then  it  appears  that  the  question  was  suggested 
whether  Cripps  was  of  sufficient  means  to  i-ay  the  decree  amount,  and 
Mr.  Morgan  said  he  thought  so.  As  to  Venkatasami,  the  other  defendant, 
it  is  not  said  there  was  any  reference  to  his  ability  to  pay.  Apparently 
he  has  not  means  to  pay.  Mr.  Champion  says  it  was  spoken  of  by  the 
parties  that  Cripps  would  be  liable  to  pay  the  amount  by  the  ordinary 
legal  means,  which  meant,  of  course,  by  arrest  or  by  seizure  of  his  property 
at  suit  of  the  Bank  in  execution  as  transferee  of  the  decree.  There  is  no 
doubt,  therefore,  that  the  object  of  the  transfer  was  to  execute  the  decree 
against,  Cripps.  It  is  said  for  the  Bank  that  it  as  transferee  should  have 
tho  right  to  realise  the  decree  from  Cripps,  who  was  liable  with  Pinsent, 
and  that  no  prejudice  is  due  by  the  exercise  of  that  right  more  than  follow- 
ed legally  from  the  decree,  inasmuch  as  the  plaintiff  could  have  arrested 
Cripps  if  the  debt  was  not  paid  and  if  Pinsent  became  insolvent.  Cripps 
might  still  be  arrested  and  there  could  be  no  contribution,  ns  the  action 
was  one  for  a  wrong  and  not  on  contract.  To  this  it  may  be  said  that 
Cripps  could  not  resist  the  legal  right  of  the  plaintiff  in  the  suit,  unless 
it  was  executed  by  agreement  with,  or  on  behalf  of,  and  for  the  benefit 
of,  Pinsent,  and  to  throw  the  onus  on  Cripps.  If  this  decree  had  been 
transferred  to  Pinsent,  it  could  not  be  executed  against  the  others.  The 
cucurja stances  under  which  the  transfer  was  arranged  to  betaken  are 
peculiar,  and  would  seem  to  show  that,  so  far  as  Messrs.  Morgan  and 
Champion  were  concerned,  there  may  have  been  an  object  on  their  tart  to 
have  the  transfer  made  in  order  to  release  Pinsent  and  throw  the  burden 
on  Cripps.  The  circumstances  are  these :  Mr.  Champion  has  been  for  some 
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1885  years  Attorney  for  Mr.  Pinsent,  but  he  was  absent  in  Europe  when  this 
APRIL  27.  case  was  tried,  and  Pinsent  theu  retained  Mr.  Morgan  to  defend  this  suit. 
The  case  was  vigorously  contended  for  Pinsent  for  two  or  three  days, 
APPEL-  and  then  Pinsent  stated  that  he  did  not  see  way  ha  should  defend  the  suit 
LATE  further,  or  someting  to  that  effect.  At  one  of  the  interviews  between 
GlVIL.  Messrs.  Morgan  and  Champion  as  to  stopping  the  insolvency,  the  latter 
observed  to  the  effect  thai  the  suit  ought  not  to  have  been  defended. 
8  M.  455.  Therefore,  both  these  gentlemen  have  a  professional  interests  in  Pinsent 
and  not  unnaturally  would  wish  to  see  their  client  free  from  the  burden 
of  the  [459]  damages  and  cosrs.  The  arrangement  for  the  transfer  would 
place  the  power  of  relieving  Pinsent  in  the  hands  of  the  Bank,  which 
Mr.  Morgan  was  advising,  and  enable  the  Bank  to  realise  from  Cripps.  If 
this  was  part  of  the  real  object  of  the  transfer,  I  am  not  prepard  to  say 
that  Section  232  might  not  apply  as  a  transfer  substantially  for  the  benefit 
of  one  defendant.  But  both  these  gentlemen  say  that  they  had  no  such 
object  in  view  as  to  throw  tne  onus  on  Criups  and  hereby  save  their 
client  Pinsont.  I  cannot  say  that  I  am  preoarei  to  draw  an  inference 
•from  the  fact^s  which  are  contrary  to  these  positive  statements.  Moreover, 
the  amount  is  unpaid  to  the  Bank.  Mr.  Morgan  states  that  he  thought 
Mr.  Champion  was  acting  in  the  matter  on  his  own  behalf,  as  costs  were 
due  to  him  bv  Pinsent  for  which  Mr.  Champion  had  a  lien  on  the 
deeds  entrusted  by  toe  Bank  to  Pinsent  to  realise  debts.  Mr.  Champion, 
however,  admits  he  acted  as  Attorney  for  Pinsent,  though  he  also  ao^ed 
for  himself,  and  was  paid  by  the  Bank  the  amount  of  his  lien.  But 
though  there  may  not  have  been  any  definite  intention  to  release  Pinsent 
and  throw  the  onus  on  Cripps,  yet  it  is,  I  think,  clear  that  such  will  be  the 
result  if  the  Bank  as  transferee  is  allowed  to  issue  execution.  It  is  clearly 
for  the  interest  of  the  Bank  not  to  execute  the  decree  against  property  of 
Pinsent,  as  he  is  so  deeply  indebted  to  them.  This  consideration,  with 
circumstances  I  shall  presently  mention,  raise  in  my  mind  a  sarious 
question  whether  I  ought,  within  the  discretion  given  by  Section  232,  to 
see  fit  to  allow  the  transferee  to  issue  execution.  As  between  Cripps  on 
the  one  hand  and  Pinsent  on  the  other,  the  latter  is  the  person  who  ought 
to  hear  the  damages  and  costs,  and  not  Cripps.  As  regards  the  plaintiff 
in  the  action,  all  defendants  were  liable  to  the  plaintiff  for  damages  and 
costs,  as  they  improperly  interfered  with  the  plaintiff's  property ;  but 
Pinsent  was  the  person  in  whose  godowns  the  property  of  the  plaintiff 
was,  to  recover  which  the  suit  was  necessary,  and  Pinsent  resisted  the 
plaintiff's  rigoc  to  recover.  The  circumstances  I  referred  to  above,  and 
the  facts  of  this  case  as  appear  on  the  evidence  before  me,  are  as 
follow  : — 

"  Plaintiff,  at  the  instance  of  Venkatasami  and  Criops,  tin  dubash 
of  Pinsent,  brought  indigo  to  the  godown  of  the  latter  for  examination 
by  him,  and,  if  he  approved  of  it,  tha-  price  should  be  settled  and 
plaintiff  paid  out  of  advances  made  by  Pinsent  to  [460]  Venkatasami. 
Then  plaintiff  put  his  lock  on  the  golown,  and  though  tha  indigo  was 
examined  and  partly  packed  for  shipping,  plaintiff  was  nor.  paid  and 
would  not  let  the  goods  be  removed  until  he  was  paid,  h^  never  was  paid, 
and  brought  this  action  to  recover  ic  against  Venkatasami,  Cripos.  and 
Pinsenfc,  and  afterwards  against  R  Cripps.  It  aopeared  on  the  admission 
of  Pinsent  that  he  refused  to  make  any  advance  to  Venkatasami,  and, 
at  the  instance  of  Mr.  Willis,  he  agreed,  however,  thar,  this  should  b^ 
done,  viz.,  that  Venkatasami  should  assign  plaintiff's  goods  (as  if  his  own) 
to  Cripps,  and  that  then  he  (Pinsent)  should  give  to  Cripps  a  warehousa 
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receipt,  stating  that  Cripps  had  deposited  these  goods  in  Pinsent'sgodown, 
and  that  he  (Pinsenc)  held  them,  and  then  lhat  Cripps  might,  on  deposit 
of  the  transfer  of  the  goods  and  his  (Pinsent's)  warehouse  receipt  and  on  a 
promissory  note,  raise  from  the  Madras  Bank  Es.  5,000.  Accordingly 
Piusent  personally  approved  of  the  assignment  of  the  goods  from  Venkata- 
sami  to  Cripps,  and  he  (Pinsent)  signed  the  warehouse  certificate  of  the 
deposit  of  the  indigo  as  if  received  by  him  from  Cripps,  and  thereupon 
the  5,000  rupees  was  got  from  the  Madras  Bank.  When  the  monev 
was  received  by  Cripps,  he  gave  it  to  Venkatasami,  and  Es.  3,500 
of  it  were  applied  to  release  some  indigo  of  Kondaya  in  Pinsent's 
godown,  which  he  refused  to  give  possession  of  until  he  was  paid. 
The  next  day,  or  a  few  days  after  payment,  Kondaya's  indigo  was 
shipped  through  Pinsent  and  a  bill  on  London  for  the  amount  and  for 
other  goods  was  negotiated  by  Pinsent.  The  amount  so  raised  has 
passed  through  Pinsent's  books,  and  the  entries  of  it  were  proved  before 
me.  Pinsent  said  he  did  not  know  uersonally  that  any  portion  of  the 
money  was  paid  to  release  Kondaya's  indigo;  he  was  told  it  was  ;  and  he 
says  that  the  entry  in  the  book  was  made  wir.hout;  his  knowle  Ige  and 
was  afterwards  corrected  ;  but  while  I  was  trying  the  suit,  it  did  not 
appear  that  the  entry  was  so  corrected.  It  was  plain  that  Pinspnfc  got 
at  all  events  to  the  value  of  Es.  3,500  of  the  Es.  5,000,  though 'it  also 
appeared  that  Venkatasami  gave  Cripps  Es.  300  or  Es.  500  oat  of  the 
Es.  5,000  for  some  commission  due  to  him.  Pinsent  did  not  afterwards 
pay  any  part  of  that  Es.  5,000,  but  it  was  paid  partly  bv  E.  E.  Cripps 
to  the  extent  of  Es.  1,000  and  Es.  4,000  was  lent  to  him  by  F.  Cripps  on 
the  deposit  of  the  documents  of  transfer  of  the  goods  and  the  warehouse 
receipt. 

[461]  "  The  plaintiff  demanded  oosses^ion  of  the  indigo  from  Pinsent, 
but  he  declined  to  give  it  up,  though  he  had  not  paid  anvthing  on  foot  of 
it,  and  he  admitted  that  he  directed  that  a  lock,  covered  with  cloth  which 
was  put  on  the  doors  of  the  godown  where  the  indigo  was,  forciblv  struck 
off  by  his  directions  and  in  his  presence,  was  plaintiff's  lock.  When  the 
suit  was  first  filed,  Venkatasami,  Cripps.  and  Pinsent  were  defendants,  the 
Bank  of  Madras  wer*  then  made  defendants  as  holding  the  warehouse 
receipt  and  transfer  and  promissory  note  o'  Cripps.  But  the  Bank  required 
Criups  to  pay,  and  he  did  so,  and  then  F.  Crinps  wa*  made  defendant.  An 
injunction  was  granted  against  the  defendants  Venkatasami,  Cripps  and 
Pinsent  forbidding  the  removal  of  the  goods,  and  at  that  time  Pinsent  said 
he  had  no  interest  on  the  goods,  except  as  warehouse-keeper.  However, 
he  afterwards  defended  the  suit  and  protracted  the  hearing  by  his  resistance 
until  he,  on  the  last  day,  withdrew.  Pinsent  was,  therefore,  the  person 
principally  concerned  in  the  illegal  endeavour  to  pawn  the  plainHffs  goods. 
He  approved  of  the  faise  transfer  by  Venkatasami  and  give  the  false 
warehouse  certificate  ;  H.H  took  the  benefit  of  the  loan  on  plaintiff's  goods 
to  the  extent  of  Es.  3,500  ;  the  transaction  passed  through  his  books  ;  and 
he  shipped  the  indigo  released  with  the  Es.  3,500  and  never  paid  any  part 
of  it.  He  defended  tiiis  suit  and  was  the  cause  why  it  became  necessary. 
As  regards  Cripps  he  acted  in  the  transaction  as  the  servant  of,  and  for, 
Pinsent.  I  do  not  consider  that  the  receipt  by  Cripps  of  Es.  300  fro-n 
Venkatasami  for  some  debt  due  for  commission  out  of  the  Es.  5,000  should 
lead  mo  to  believe  that  Criupa  acted  fraudulently.  I  think  he  only  acted 
illegally  in  raising  the  monpy  by  the  direr tion  of  Pinsenb. 

"  Neither  Cripps  nor  Venkatasami  appeared  by  Counsel  to  defend  the 
suit — Pinsent  did.  As  I  have  already  observed  Pinsent  is  the  person  as 
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between  him  and  Cripps  and  Venkatasami  who  ought  to  pay  the  costs* 
The  suit  was  one  ex  delicto,  and  there  can  be  no  contribution. 

"  Though  the  Bank  have  pdd  the  money,  they  have  accomplished  the 
main  object  they  had  in  doing  so.  If  they  had  asked  Pinsent  to  allow 
them  to  pay  it  for  him  and  charge  him  for  it,  I  have  little  doubt 
he  would  have  readily  assented,  and  they  could  then  debit  him 
with  this  amount  and  have  his  security  for  it.  The  recovery  of 
this  money,  paid  to  avoid  the  insolvency  of  Piosent,  was  [462]  a 
secondary  object  with  the  Bank,  and  they  selected  the  mode  of 
taking  a  transfer  of  the  decree  at  the  advice  of  their  Solicitor,  who  was 
aware  of  the  facts  as  to  Pinsent's  conduct  and  that  he  was  the  master  of 
Cripps  and  the  person  who  directed  Cripps  to  act  illegally  as  regarded 
plaintiff's  goods  and  was  the  real  cause  of  the  suit.  If  the  Bank  are  now 
allowed  to  issue  execution  in  this  suit,  can  there  ba  a  doubt  that  Cripps- 
will  be  proceeded  against  and  that  Pinsent  will  be  allowed  to  go  free  ?  It 
is  the  interest  of  the  Bank  that  this  should  be  so,  as  Pinsent  is  so  deeply 
their  debtor.  A  transferee  of  a  decree  is  not  entitled,  as  a  matter  of  right, 
to  execute  the  decree.  In  ordinary  rases  where  there  is  no  doubb  in  case 
of  the  payment  of  the  full  amount  to  the  decree-holder,  the  Court  would 
make  the  order.  But  in  a  case  where  I  cannot  but  feel  that  the 
assignment  which  enables  the  Bank  to  apply  will,  if  carried  out  by 
them,  release  the  person  who  really  ought  to  pay  the  damages  and  costs 
and  throw  that  burden  on  another.  I  do  not  think  I  ought  to  interfere 
or  grant  this  motion. 

''  The  first  proposal  that  the  insolvency  should  be  prevented  was  made 
bv  Mr.  Champion,  the  Attorney  of  Pinsent,  and  no  doubt  in  the  interest  of 
Pinsent.  Mr.  Champion  says  that  he  did  not  propose  than  the  decree 
should  be  transferred.  It  was,  of  course,  greatly  for  the  benefit  of  Pinsent 
to  release  him  from  practical  arrest  and  prevent  the  insolvency,  and  still 
more  to  have  an  arrangement  between  him  and  the  Bank,  his  largest 
creditor.  Though  the  Bank  acted  in  view  to  protect  their  own  interest 
mainly,  as  they  have  accomplished  that  object,  and  as  the  whole  proceed- 
ing is  one  whiuh  was.  as  a  matter  of  fact,  a  benefit  to  Pinsent,  and  the 
levying  this  amount  of  the  decree  from  Cripps  would  still  further  benefit 
Pinsent,  I  think  it  would  be  inequitable  on  the  facts  to  allow  the  Bank  to 
levy  the  amount,  not  from  the  person  who  really  ought  to  pay,  but  from 
his  dubash,  Cripps,  who  became  liable  fo  the  plaintiff's  claim  of  damages 
and  costs  by  doing  the  acts  which  Pinsent  for  his  own  benefit  and 
purpose  required  him  to  do.  I  have  already  pointed  out  that  Mr.  Morgan, 
the  Bank's  adviser  in  the  matter,  was  the  Attorney  for  Pinsent  in  the 
action  and  in  the  arrangement  to  transfer.  I  do  not  doubt  that  for  the 
great  benefit  conferred  on  Pinsent  by  releasing  him  from  the  practical 
arrest  and  consequent  insolvency,  the  Bank  will  not  find  much  difficulty 
in  getting  Pinsent  to  acknowledge  liability  for  the  damages  and  costs. 

[463]   "  I  refuse  the  motion,  but  without  costs.  The  point  is  novel." 

The  Bank  appealed. 

Mr.  Grant,  for  the  Bank. 

Mr.  Shaw,  for  Cripps. 

JUDGMENT. 

The  judgment  of  the  Court  (TURNER,  C.  J.,  and  HUTCHINS,  J.)  was 
delivered  by 

TURNER.  C.  J. — With  the  highest  respect  for  the  opinion  of  the 
learned  Judge,  we  are  unable  to  see  that  sufficient  grounds  exist  for  refusing 
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the  transferee  of  the  decree  permission  to  execute  ifc  in  its  own  name. 
Indeed  all  tnat  would  be  done  by  refusing  permission  would  be  to  compel 
the  Bank  to  execute  in  the  name  of  the  original  decree- holder. 

The  ficts  are  these  :  the  Bank  desired  to  impede  the  execution  of  the 
decree  against  Pinsent,  as  it  might  drive  him  to  the  Insolvent  Courb,  and, 
having  ascertained  that  Cripps  was  of  sufficient  substance  to  answer  the 
decree,  the  Bank  purchased  the  decree. 

It  was  originally  represented  that  the  Bank  was  merely  a  benarai 
holder  for  Pinsent,  in  which  case  the  order  of  the  Judge  would,  of  course, 
have  been  most  prooer.  The  benefit  which  indirectly  accrued  to  Pinsenc 
had  not,  however,  the  effect  of  deoriving  the  Bank  of  its  right  to  enforce 
the  decree  agiinst  Cripps  or  the  thirl  judgment-debtor.  It  is  not  shown 
that  the  judgment- debt  had  been  satisfied  by  payment. 

If  it  had  been,  of  course  the  Bank  could  not  be  regarded  as  the  trans- 
feree of  an  existing  decree  and  therefore  could  not  be  allowed  to  execute 
it. 

In  the  events  which  have  happened  we  do  not  find  any  ground  which 
would  justify  us  in  refusing  the  application. 

The  order  dismissing  the  application  is  therefore  reversed,  and  the 
application  for  permission  to  execute  is  allowed.  The  appellant  must 
recover  his  costs  of  the  original  application  and  of  the  appeal  from  the 
respondent  Cripps. 

Solicitors  for  the  Agra  Bank :  Barclay  <&  Morgan. 

Solicitors  for  Cripps  :  Grant  and  Laing. 
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8  M.  464  =  9  Ind.  Jur.  267. 
[464]  APPELLATE  CIVIL. 

Before  Sir  Charles-  A  Turner,  Kt,.  Chief  Justice,  and 
Mr.  Jusice  Hutchins. 


MIRABIVI  AND  ANOTHER  (Plaintiffs  Nos.  1,  2j,  Appellants  v. 
VELLAYANNA  AND  OTHERS  (Defendants),  Respondents* 
[1st  May,  1885.] 

Custom—  Practice—  Labis— Ravutlians  of  Palgat  —  Muhammadan  religion— Hindu 
Law  of  inlieritance  Exclusion  of  widow  and  daughters  by  sons— Evidence  necessary 
to  support  valid  custom. 

A  claim  by  the  widow  of  S.  Ravuthan,  a  Labi  of  Palgat,  and  her  daughters 
for  their  shires  of  bis  estate  under  Mahimnavlan  Law  was  opposed  by  other 
members  of  the  family,  who  pleaded  thit.  according  to  a  special  custom  obtain- 
ing among  the  Ravuthans  of  that  part  of  the  country,  adopted  from  Hindu  Law, 
females  are  excluded  from  inheritance  if  sons  or  sons'  sons  exist.  In  two  instances 
it  was  proved  that  women  of  this  clas^  had  obtained  shares  under  Muhammadan 
L*w  by  suits  without  this  plea  having  been  put  forward. 

The  District  Munsif  described  these  cases  ai  interruptions  and  found  on  the 
evidence  that  the  custom  was  proved. 

On  appeal  this  decree  was  confirimd  by  the  Subordinate  Judge. 

Held,  that  no  valid  custom  was  established  by  the  evidence. 

A  custom  to  he  valid  must  be  consciously  accepted  as  having  the  force  of  law. 
[F.,  29  M.  24  I27)  =  16M.L.J.  3;  R.,  19  B.  429  (459)  ;  8  Ind.  Cas.  897   (902)  =  4  8.L. 
R.  88  ;  16  Ind.  Gas.  641  (652)  =6  S.L.B.  1  (24).] 

•  Second  Appeal  11  of  1834. 
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1885  THIS  was  an  appeal  from  the  decree  of  C.  Bamachandravyar,  Subor- 

MAY  1.      dinate  Judge  of   South   Malabar,   confirming  the  decree  of  B.   Kamaran 

Nayar,  District  Munsif  of  Temelprom,  in  suit  240  of  1882. 

APPEL-  The  facts  necessary   for  the  purpose  of  this  report  appear  from  the 

LATE       judgment  of  the  Court  (TciiiNEB,  C.  J.  and  HUTCHINS,  J.). 
CIVIL  ^ne  Acting     Advocate-General  (Hon.  H.  H.  Shephard)   and  Gopalan 

Nayar,  for  appellants. 

8  M.  464=  Mr.  Branson,  for  respondents. 

9  Ind,  Jur. 

267i  JUDGMENT. 

The  parties  to  this  appeal  belong  to  a  Bavuthan  family  of  Palgat, 
The  appellants  are  one  of  tne  widows  of  Sheithu  Bavuthan  and  her 
daughters  ;  the  respondents,  the  son  and  other  [465]  representatives  of 
the  sama  deceased  person,  and  the  sons,  widow,  and  daughters  of  his 
brother.  Appellants  sued  for  partition  of  the  property.  Bespondents 
pleaded,  inter  alia,  a  special  custom  among  the  Bavuthans  of  that  part  of 
the  country  restricting  females  to  maintenance  an^  marriage  expenses  where 
there  are  sons  or  son's  sons.  Both  the  Courts  below  have  found  in  favour 
of  this  custom  and  have  dismissed  the  appellants'  suit  for  partition.  The 
question  before  us  is  whether  there  is  evidence  on  which  such  custom 
could  reasonably  have  been  found  to  exist. 

It  is  not  contended  that  these  Bavuthans  are  nob  in  other  resoects 
governed  by  the  Muhammadan  Law.  What  is  alleged  is  that,  though 
following  the  law  of  their  religion  generally,  they  have  adopted  this  prin- 
ciple of  the  exclusion  of  females,  from  the  Hindu  Law,  subject  to  the 
qualification  that  there  are  sons  or  sons'  sons,  and  that  the  custom  has 
been  so  universally  recognised  among  them  as  to  have  the  force  of  law. 

It  must  be  admitted  that  instances  have  been  adduced  in  which  the 
claims  of  daughters  and  sisters  to  a  share  have  been  ignored,  or  they 
have  been  allotted  maintenance,  though  the  cases  mentioned  by  the 
Judge  of  a  partition  in  the  father's  lifetime  are  not  inconsistent  with 
Muhammadan  Law.  There  are  also  cases  in  which  married  daughters 
have  been  treated  as  estranged  from  the  family.  But  instances  of  this 
kind  will  be  found  to  occur  where  there  is  no  doubt  that  the  family  is 
governed  by  pure  Muhammadan  Law.  Indeed,  in  many  parts  of  the  coun- 
try it  is  unusual  for  Muhammadan  ladies  to  insist  on  their  unquestioned 
rights.  They  will  often  prefer  being  maintained  by  their  brothers  to 
taking  a  separate  share  for  themselves,  and  when  they  are  married  the 
marriage  expenses  and  presents  are  often,  by  express  or  implied  agreement, 
taken  as  equivalent  to  the  share  which  they  could  claim.  Moreover, 
Muhammadan  females  are  so  much  under  the  influence  of  their  male 
relations,  that  the  mere  partition  of  the  property  among  the  males  with- 
out reference  to  them  cannot  count  for  much.  A  single  instance  to 
the  contrary  would  outweigh  many  such  partition  deeds  when  the  exist- 
ence of  a  binding  custom  is  in  question.  Instances  to  the  contrary 
have  been  established,  and  notably  two  suits  in  which  women  of  the  class 
in  question  have  recovered  their  shares,  and  the  custom  now  set  up  was 
not  even  pleaded  against  them.  The  District  Munsif  describes  these 
[466]  instances  as  interruptions  ;  but,  in  our  opinion,  they  deprive  of  all 
force  those  partition  deeds  and  other  similar  agreements  in  which  volun- 
tarily, or  for  some  consideration,  or  under  advice  of  mediators,  the  females 
may  have  simply  abstained  from  pressing  their  claims. 

The  evidence  of  the  Kazi  of  Palgat  is  peculiarly  noticeable  to  show 
that  what  the  respondents  assert  as  a  custom  is  a  mere  practice,  more  or 
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less  common,  and  that  it  has  not;  the  characteristic  of  a  genuine  custom, 
viz.,  that  it  is  consciously  accepted  as  having  the  force  of  law. 

The  judgment  of  Mr.  Justice  Innes  (1)  is  certainly  valuable  evidence 
in  support  of  the  custom  ;  but  it  could  not  bind  the  present  parties  even 
if  it  had  been  affirmed  on  appeal.  But,  as  the  Subordinate  Judge  has 
shown,  the  appeal  was  not  dismissed  on  the  merits,  but  settled  by  a 
compromise  in  which  substantial  provision  was  made  both  for  the  plaint- 
iff's unmarried  sister  and  for  his  widowed  sister-in-law,  and  against 
that  judgment  there  are  those  just  mentioned  which  awarded  shares  to 
female  plaintiffs. 

With  some  reluctance  we  have  come  to  the  conclusion  that  the 
decrees  below  cannot  be  maintained.  They  must  be  reversed  and  the 
suit  remanded  to  the  Court  of  First  Instance  for  decision  on  the  merits. 
We  are  not  to  be  understood  as  declaring  that  the  plaintiffs  are  absolutely 
entitled  to  their  full  legal  shares  of  the  whole  property.  It  is  in  evidence 
that  two  of  the  younger  ladies  have  been  married  and  received  portions. 
It  may  well  be  that  these  portions  were  paid  in  full  discharge  of  their 
claims  on  the  estate,  and  the  evidence  that  these  Eavuthans  lean  toward 
Hindu  usages  renders  this  not  improbable,  though  it  fails  to  establish  a 
custom  having  the  force  of  law. 

The  costs  hitherto  will  abide  and  follow  the  result. 


[467] 


8  M.  467. 
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Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Mutlusimi  Ayyar. 
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VIRESA  AND  OTHERS  (Plaintiffs},  Appellants  v.  TATAYYA  AND 
OTHERS  (Defendants),  Respondents.* 
[1st  April,  1885.] 

Fishery — Tidal  river — Prescription. 

The  right  of  the  public  to  fish  in  tidal  waters  in  British  India  may  be  curtailed 
by  an  exclusive  privilege  acquired  by  grant  or  prescription  by  certain  persons 
within  certain  limits. 

Such  an  exclusive  privilege  being  an  infringement  of  the  general  rights  of  the 
public,  cjuld  be  acquired  by  a  period  of  enjoyment  which  would  suffice  for  the 
acquisition  of  an  easement  against  the  Crown. 

[N.F..  39C.  53  (57>  =  15  C.W.N.    972  =  11  Ind.  Cas.   180;  R.,  12  M.  43   (44,  46);  11 
M.  551  =  14  M.L.J.  248  ('273)  =  I  Weir.  405.] 

THIS  was  an  appeal  from  the  decree  of  W.  J.  H  LeFanu,  District 
Judge  of  Kistna,  dated  15th  February  1884,  reversing  the  decree  of  O.  S. 
E.  Krishnamma,  District  Munsif  of  Masulipatam,  in  suit  828  of  1881. 

The  plaintiffs,  fishermen  living  at  Kondangi  on  the  banks  of  the  river 
Upputeru,  sued  for  the  removal  of  fishing  stakes  and  nets  erected  by  the 
defendants  contrary  to  the  alleged  customary  right  of  the  plaintiffs,  and 
for  a  perpetual  injunction  against  the  defendants,  prohibiting  them  from 
placing  stakes  and  nets  in  the  river  above  the  plaintiffs'  stakes  and  nets. 

The  District  Munsif  decreed  the  claim. 

On  appeal  the  District  Judge  dismissed  the  suit. 

*  Second  Appeal  478  of  1884. 
(1)  In  Civil  Suit  5  of  1877  in  the  High  Court, 
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The  material  portion  of  his  judgment  was  as  follows: — 

It  may  be,  as  stated  in  the  Lower  Court's  judgment,  that  there  is 
evidence  that  no  one  except  the  members  of  the  four  villages  in  question 
for  sixty  years  planted  stake  nets  in  the  Upoutfru  ;  but  population  has 
increased,  fresh  villages  have  sprung  up,  and  what  is  a  right  at  common 
law,  accruing  to  each  individual  at  his  birth,  cannot  be  annihilated  by 
any  such  possession.  It  is  possible  that  no  one  but  the  residents  of  a 
certain  village  may,  [468]  for  a  long  series  of  years,  have  used  a  certain 
highway  ;  but  the  highway  being  open  to  all,  this  would  not  avail  them 
to  restrict  any  person  not  belonging  to  their  village  from  using  the  said 
highway. 

"The  right  fro  oaten  animals  fara  natures  of  the  creek  in  question  is  a 
right  belonging  to  all,  subjpct  to  the  restriction  contained  in  the  maxim 
'  sic  utere  tuo  ut  non  Icedas  alieno,'  and,  when  equal  rights  conflict,  the  way 
out  of  the  dilemma  is,  not  to  rob  one  party  of  their  rights,  but  to  find  some 
modus  vivendi,  some  plan  whereby,  by  mutual  concession,  the  owners  of 
these  rights  may  exercise  their  rights  without,  as  far  as  may  ba  possible, 
infringing  the  rights  of  others. 

''  This  is  a  suit  for  a  perpetual  injunction,  and,  if  plaintiffs  fail,  there 
is  an  end  of  the  suit  :  had  there  been  a  prayer  '  for  such  relief  as  the  Court 
thinks  fit  to  grant,'  I  would  have  sen*;  down  an  issue  to  find  within  what 
distances  and  at  what  hours  the  rioarian  residents  of  the  Upputeru  can 
put  down  stake-nets  with  the  minimum  of  injury  to  the  existing  rights  of 
the  several  villages.  This  is  the  general  nurporb  of  the  issue  which  I 
would  have  proposed.  It  would  no  douhh  be  subject  to  modification,  bub 
as  it  is  impossible  to  send  it  down,  the  point  need  not  be  considered." 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (TURNER,  C.J.,  and  MlJTTUSAMi  AYYAR,  J.). 

Anandacharlu,  for  appellants. 

Subbarayudu  and  Gopalachiryar,  for  respondents. 

Appellants'  pleader  referred  to  Baban  Mayacha  v.  Nagu  Shravucka 
(1)  and  Angell  on  Water  Courses,  p.  73. 

Respondents'  pleader  cited  Lord  Rivers  v.  Adams,  (2)  Empress  v. 
Charu  Nayiah,  (3)  and  Lutchmeeput  Singh  v.  Sadaulla  Nushyo.  (4). 

JUDGMENT. 

In  the  district  of  Kisfcna  there  is  a  lake  named  the  Kolleru,  whence  a 
stream,  the  Upputeru,  takes  its  rne  and  flows  into  the  sea,  being  through- 
out its  whole  course  tidal.  At  a  distance  of  from  6  to  8  miles  from  the 
head  of  the  Unputeru  is  situiteda  village  named  Kondangi,  the  residence 
of  the  plaintiffs  (appellants). 

At  a  particular  season  of  the  year,  viz.,  from  the  beginning  of  [469] 
the  rainy  reason  to  the  end  of  harvest,  fry  of  fish  bred  in  the  lake  and  in 
sundry  irrigation  channels  which  empty  themselves  into  the  Upputeru 
pass  down  the  river  towards  the  sea  and  are  intercepted  by  stake-nets 
placed  across  the  river  by  the  inhabitants  of  certain  villages  on  the  banks 
of  the  stream. 

The  plaintiffs  in  this  suit  claim  that  there  appertains  to  the  residents 
of  Kondangi.  by  immemorial  prescription,  a  right  to  place  stake-nets  across 
the  river  in  the  neighbourhood  of  their  village,  and  to  prevent  any  other 
person  from  placing  similar  nets  at  any  mint  between  their  village  and  the 
place  at  which  the  stream  issues  from  the  Kolleru  lake.  They  complain 


(1)  2  B.  19. 


(-2)  3  Ex.  D.  361. 


(3)  2  C.  354. 


(4)  9  C.  698. 
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that  in  1880  the  defendants  interfered  with  the  exercise  of  this  right  and 
erected  stake-nets  so  as  to  interruot  the  free  passage  of  the  fry  to  the 
nets  at  Kondangi.  They  prayed  for  an  order  for  the  removal  of  the 
nets  placed  by  the  defendants  and  for  a  perpetual  injunction  to  restrain 
them  from  replacing  such  nets. 

The  defendants  who  appeared  an  1  opposed  the  claim  set  up  several 
defences:  the  defendants  1 — 5  pletded  that  they  had  for  thirty  years 
erected  stake-nets  at  their  village,  Sunnampudi ;  they  denied  that  the 
plaintiffs  enjoyed  an  exclusive  right  to  the  fishery  be^.ween  Kondangi  and 
the  source  of  the  Uppu&eru  ;  and  tney  a'so  contended  that  if  the  plaintiffs 
had  any  right  it  was  not  injured  by  their  aot,  inasmuch  as  there  were 
irrigation  chaniiis  below  the  point  a<j  which  their  net*  were  placed, 
whence  fry  might  pass  to  Kondangi.  The  8th,  llth,  14th,  16th,  17th, 
18th,  20th  and  27th  defendants  conr.ended  that  they  had  an.  equal  right  to 
fish  with  stake  nets  with  the  plaintiffs,  and  that  their  nets  were  placed 
at  a  distance  of  8  miles  from  Kondangi  an  i  could  not  interfere  with  any 
right  claimed  by  the  plaintiffs. 

The  Munsif,  Mr.  O.  S.  E.  Krishnamma,  in  a  very  able  judgment,  dis- 
cussed the  nature  of  the  claim  made  by  the  plaintiffs,  and  held  that  it  was 
one  of  which  the  law  wo'ild  take  cognizance. 

Finding  that  for  upwards  of  sixhy  years  the  plaintiffs  had  enjoyed  the 
exclusive  right  claimed  by  them,  an  1  than  they  had  resisted  successfully 
attempts  to  interfere  with  it  afr.er  thit  period,  that  the  acts  of  the  defend- 
ants, or  of  some  of  them,  of  which  the  plaintiffs  complained,  practically 
deprived  the  plaintiffs  of  the  benefit  of  their  fishery,  and  that  they  had  been 
committed  in  ani  subsequent  to  October  1880,  he  granted  the  injunction 
prayed. 

[470]  On  appeal  the  Judge,  while  he  considered  it  proved  that  the 
plaintiffs  had  enjoyed  a  customary  right  of  fishing  with  stake-nets  at 
Kondangi,  held  that  they  had  not  proved  they  had  an  exclusive  customary 
right  to  the  fishery  between  their  village  and  the  souce  of  the  Upputeru. 
lie  regarded  a  decision  passed  by  the  Munsif  io  original  suit  No.  J62  of 
1877  as  conclusive  on  that  point,  but,  without  basing  his  judgment  on  this 
ground  and  allowing  that  there  might  be  evidence  that  for  sixty  years 
before  1876  no  one  except  the  residents  of  the  plaintiffs'  village  had  planted 
such  nets  in  the  Upputeru  at  are  above  the  plaintiffs'  village,  he  held  that 
the  right  to  fish  in  a  tidal  stream  was  a  right  belonging  to  all  men,  and 
that  no  one  could  be  deprived  of  it  by  any  such  prescription  or  custom  as 
was  claimed  by  the  plaintiffs.  At  the  same  time  probably  in  reference  to 
the  decision  in  Baban  Mayacha  v.  Nagu  Shravucha  (l),  he  intimated  that 
if  the  plaintiffs  had  not  asked  for  a  perpetual  injunction,  but  for  such  relief 
as  the  Court  thought  fit  to  grant,  he  would  have  sent  down  an  issue  to 
ascertain  within  what  distances  and  at  what  hours  the  riparian  residents 
of  the  villages  above  Kondangi  could  put  down  stake-nets  with  a  minimun 
of  injury  to  the  existing  rights  of  the  plaintiffs  and  the  inhabitants  of  three 
other  villages  below  Kondangi  to  whom  the  plaintiffs  concede  the  posses- 
sion of  a  right  of  fishing  further  down  the  stream. 

Although  the  general  if  not  the  universal  law  of  civilized  nations 
recognizes  in  all  citizens  a  common  and  general  right  of  fishing  in  the  sea 
and  in  all  bays,  coves,  branches  and  arras  of  the  sea  and  in  all  navigable 
and  tidal  waters  (Angell,  ch.  3,  J  65  a),  this  right  within  the  territorial 
waters  may  be  restrained  or  regulated  by  the  legislature,  and  it  may  be 
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curtailed  by  an  exclusive  privilege  acquired  either  by  grant  or  prescription 
by  certain  persons  within  certain  limits  This  exclusive  privilege  may 
apply  to  all  fish  to  be  found  within  such  limits  and  to  all  methods  of 
fishing  or  onlv  t  >  certain  kinds  of  fish  or  a  certain  method  of  fishing. 
Inasmuch  as  the  property  in  the  soil  is  presumed  to  vest  in  the  sovereign 
power  on  behalf  of  the  public  where  private  ownership  of  the  soil  is  not 
proved,  the  right  to  fish  in  the  wafers  which  flow  over  it  can  be  asserted 
in  England  only  in  virtue  of  a  grant  from  the  sovereign  power  or  bv 
such  a  degree  of  exclusive  [*7l3  use  and  occupation  as  is  sufficient  to 
raise  a  presumption  that  such  a  grant  has  been  made  though  not  now 
appearing. 

Sir  William  Blackstoue  proposes  to  confine  the  term  free  fishery  to 
an  exclusive  rig'it  of  fishing  in  a  public  river.  This  use  of  the  term  has 
not  been  adopted  bv  othei- au'horitios  ;  but  it  se-uns  there  is  no  difference 
between  the  opinion  of  Blackstone  and  other  lawyers  that  it  is  a  royal 
franchise  ami  was  so  regarded  in  all  countries  where  a  feudal  policy  pre- 
vailed— (I  Stephens  Blacksrone,  p.  679). 

In  Enpland  the  importance  of  prot  cting  the  common  right  of  all 
classes  to  fish  in  public  waters  was  sj  highly  regarded,  that  by  Ma^na 
Chat  ta  the  prerogative  of  the  Sovereign  to  make  such  grants  was  restrain- 
ed. And  in  the  raign  of  Edward  I  a  statute  was  passed  which  prohibited 
the  total  interruption  of  navigable  streims  by  the  erection  of  weirs  or 
other  machinery  for  fishing. 

In  England,  then,  such  a  prescription  in  public  waters  must  be 
founded  on  immemorial  use  and  occupation,  and  in  the  case  of  navigable 
streams  the  maintenance  of  a  fishing  weir  which  interrupts  navigation 
cannot  be  claimed,  if  there  is  evidence  that  it  came  into  existence 
subsequently  to  the  statute  of  Edward  I.  In  this  country  we  know  of 
no  law  which  prevented  the  Sovereign  from  making  a  grant  of  a  common 
of  fishery.  There  is  no  Uw,  nor  do  we  know  of  any  custom,  which 
distinctly  determines  the  period  of  exclusive  possession  necessary  to 
prove  a  title  by  prescription  to  such  a  common  of  fishery  ;  but  as  an 
infringement  on  the  general  rights  of  the  public  it  is  clear  that  the  right 
could  b^  acquired  by  a  Deriod  of  enjoyment  which  would  suffice  for  the 
acquisition  of  an  easement  against  the  Crown. 

In  the  case  now  before  us,  if  the  plaintiffs  established  as  the 
Munsif  found  that  for  sixty  years  they  had  enjoyed  the  exclusive  right  of 
fishing  with  stake-nets  iu  that  portion  of  the  stream  which  lay  between 
their  village  and  the  Jake,  and  that  when  their  right  was  invaded,  they 
had  successfully  resisted  the  invasion  and  enjoyed  and  maintained  their 
exclusive  right  up  to  the  period  which  is  asserted  as  the  date  of  the 
cause  of  action,  it  appears  to  us  they  would  have  been  entitled  to  the 
relief  they  claim. 

The  evidence  adduced  by  the  defendants  showed  that  from  time 
to  time  attempts  have  been  made  by  persons  who  were  not  residents  of 
the  villages  in  which  the  plaintiffs  admit  a  right  of  [472]  fishery  exists,  to 
establish  their  common  law  of  rights  of  fishery  in  Upputeru.  On  two 
occasions,  viz.,  in  September  1868  >md  again  in  April  1871,  the  then 
Collectors  had,  it  would  appear,  expressed  an  opinion  that  the  fishery 
was  open  to  the  public.  In  1870-71  the  Government  had  leased  the 
fishery  in  the  Upputeru,  and  their  renters  or  sub-renters  practised  fishery 
with  stake-nets  ;  but  at  the  instance  of  the  local  fishermen,  the  lease  was 
withdrawn  and  its  issue  was  characterised  by  the  Board  of  Revenue  as 


III.] 


VIRESA    y.   TATAYYA 


8  Mad.  473 


oppressive  (Board's  Proceedings,  No.  472,  dated  28th  March  1873 — G.O., 
dated  7th  April  1875). 

In  November  1875  the  Collector  ordered  the  Kykalur  Sub-Magistrate 
to  remove  the  stake-nets  which  were  fixed  in  other  than  the  customary 
places  ( exhibit  B). 

On  the  3rd  November  1876  the  Collector  published  a  notice  prohibit- 
ing persons  from  placing  stake-nets  in  places  where  it  was  not  usual  to 
place  them  (exhibit  D),  and  certain  persons  were  punished  Tor  a  disobedi- 
ence of  this  order  (exhibits  E,  F,  G  and  H). 

Some  of  the  defendants,  feeling  themselves  aggrieved  by  the  notice  in 
the  gazette  of  June  1876,  instituttd  original  suit  162  of  1877  against  the 
Collector  praying  for  a  declaration  that  the  order  was  invalid  so  far  as  it 
affected  the  construction  of  stake-nets  at  Sunnampudi  ;  and  the  District 
Munsif,  although  he  found  that  the  practice  had  its  origin  only  in  1871, 
held  that  the  Collector's  order  was  ultra.vires,  and  gave  the  inhabitants  of 
Sunnampudi  a  decree. 

This  decree  obviously  could  not  bind  the  present  plaintiffs  who  were 
no  parties  to  that  suit. 

We  see  nothing  in  the  proceedings  now  on  the  record  which  could 
deprive  the  plaintiffs  of  the  right  claimed  by  them  if  it  be  found  that  they 
had  established  it  prior  to  1868. 

But,  assuming  that  the  plaintiffs  had  not  established  a  right  to  such 
a  common  of  fishery  as  they  claimed,  they  may  have  established  a  right 
to  a  fishery  of  such  a  nature  that  they  are  entitled  by  custom  to 
prevent  the  exercise  of  a  similar  right  by  any  other  persons  within  a 
distance,  which  would  necessarily  injure  the  exercise  of  the  right  by  the 
plaintiffs.  The  learned  judgment  of  the  late  Chief  Justice  of  Bombay  in 
the  case  to  which  we  have  already  referred  establishes  that  a  fishery 
common  to  the  public  [473]  may  be  used  subject  to  such  regulations  as 
are  essential  for  its  enjoyment  by  members  of  the  public. 

In  the  case  now  before  us,  it  it  be  shown  that  the  nets  of  the  defend- 
ants, or  of  any  of  them,  are  placed  in  such  a  position  as  to  destory  the 
benefit  the  plaintiff's  would  derive  from  the  stake-nets  erected  at  their 
village,  although  the  Court  would  not  be  justified  in  granting  an  injunction 
to  the  full  extent  claimed  by  the  plaintiffs,  it  might  possibly  find  the 
plaintiffs  entitled  to  an  injunction  of  a  more  qualified  character.  As  yet 
the  Appellate  Court  has  pronounced  no  judgment  upon  the  facts,  and  it 
would  be  premature  for  us  to  do  more  than  indicate  what  we  believe  to 
be  the  law. 

We  shall  set  aside  the  decree  of  the  Judge  and  direct  a  rehearing  of 
the  appeal. 
01 01  The  costs  of  this  appeal  will  abide  and  follow  the  result. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Brandt. 


SANKARAVADIVAMMAL  (Defendant  No.  7),  Appellant  v.  KUMARASAMYA 
(Plaintiff),  Respondent*      [10th  and  25th  April,  1885.] 

Civil  Procedure  Code,  Sections  224,  331,  332— Decree  on  compromise — Execution  against 
party  to  suit,  not  party  to  compromise — Resistance  to  execution— Procedure. 

In  a  suit  for  partition  a  compromise  was  entered  into  by  all  the  parties  except 
S,  and  a  decree  obtained  on  the  terms  thereof.  In  execution  S  was  dispossessed 
and  presented  a  petition  to  the  Court,  obj acting  that  the  decree  was  not  binding 
on  her.  The  petition  was  rejected  : 

Held,  that  the  objeation  raised  by  S  ought  to  have  been  investigated  under 
Section  244  of  the  Code  of  Civil  Procedure,  and  that  S  was  entitled  to  appeal 
against  the  order  rejecting  the  petition. 

[Diss.,  23  A.  346(350);  30  C.  134  (137)  =6  C.W.N.  10(12);  Appr.,  23  M.  361  (366) 
(F.B.J  ;  R.,  17  B.  49  (52)  ;  2  O.C.  51  (55).] 

THIS  was  an  appeal  against  the  order  of  J.  C.  Hughesdon,  District 
Judge  of  Tinnevelly,  confirming  an  order  of  the  Subordinate  Judge, 
K.  E.  Krishna  Menon,  in  execution  of  the  decree  in  suit  37  of  1882. 

Appellant  was  defendant  No.  7  in  that  suit,  which  was  brought  for 
partition  of  family  property  by  the  resoondent,  Kurnarasamya  [474]  Pillai, 
against  his  brothers  Defendant  No.  7  was  the  mother  of  the  other 
parties  to  the  suit  and  claimed  to  be  entitled  to  a  portion  of  the  property 
in  suit.  The  parties,  other  than  defendant  No.  7,  compromised  the  suit 
and  a  decree  was  passed  on  the  terms  thereof  behind  her  back.  Execu- 
tion having  issued,  defendant  No.  7  was  dispossessed  of  certain  property. 
She  thereupon  presented  a  petition  to  the  Court  objecting  that  the  decree 
could  not  bind  her,  and  praying  that  the  delivery  of  possession  of  the 
property  made  by  the  amin  might  be  cancelled. 

This  petition  was  heard  with  others  presented  by  the  plaintiff  and 
another  defendant  in  the  suit. 

The  Subordinate  Judge  held  that,  as  defendant  No.  7  had  no  possessory 
or  proprietary  right  under  Hindu  Law,  she  could  nob  present  a  petition 
under  Section  332  of  the  Code  of  Civil  Procedure  and  that  Section  244 
was  not  applicable. 

On  appeal  the  District  Judge  referred  to  Venkatammai  v.  Andyappa  (1) 
and  rejected  the  appeal. 

Defendant  No.  7  appealed  on  the  grounds — 

(1)  that  she  was  not  bound  by  the  decree  ; 

(2)  that  she  could  not  be  dispossessed  under  the  decree. 

With  this  appeal  defendant  No.  7  also  presented  a  petition  under 
Section  622  of  the  Code  of  Civil  Procedure  against  the  order  of  the 
Subordinate  Judge. 

Balaji  Ran,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  Court    (HUTCHINS   and  BRANDT,  JJ.)  delivered  the   following 

*  Appeal  aguinst  Appellate  Order  2  of  1885. 
(1)  6  M.  130. 
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JUDGMENTS. 

HUTCHINS,  J. — The  only  difficulty  in  this  case  is  due  to  the  irregular 
manner  in  which  all  the  proceedings  have  been  conducted  in  the  Sub- 
ordinate Court.  The  doubt  is  whether  the  appellant  is  not  in  this 
dilemma — either  she  is  not  a  party  and  cannot  aopeal,  or  she  is  a  party 
and  therefore  bound  by  the  decree.  The  respondent  admits  that  her  con- 
tentions have  not  been  properly  disposed  of,  but  relies  on  this  dilemma. 

The  suit  was  brought  by  one  of  appellant's  sons  for  partition.  Her 
defendant-sons  said  she  held  possession  of  some  of  the  property  and  she 
was  made  defendant  No.  7.  She  claimed  to  be  in  possession  of  some 
and  entitled  to  a  share  of  all ;  admittedly  she  [475]  is  entitled  to  main- 
tenance and  her  claim  to  maintenance  ought  to  be  provided  for  in 
any  decree  distributing  the  property.  An  issue  was  framed  with  regard 
to  her  claim,  but,  instead  of  proceeding  to  trial,  the  other  defendants  and 
the  plaintiff  appear  to  have  come  to  an  arrangement  behind  her  back,  and 
a  decree,  purporting  to  deal  with  all  the  property  and  to  b'nd  the  appel- 
lant as  one  of  the  parties  thereto,  was  passed  behind  her  back  and  without 
her  consent. 

So  far  as  appears,  the  first  time  she  knew  of  this  decree  was  when 
an  amin  came  and  sought  to  eject  her  in  execution.  She  at  once  put  in  a 
petition  No.  323,  setting  out  the  above  facts,  and  it  is  on  that  petition,  and 
others  less  material,  that  the  Subordinate  Judge's  order  was  passed.  But 
that  order  entirely  ignores  the  facts  relied  on  and  the  material  contention 
that  the  decree  cannot  affect  or  be  executed  against  the  appellant.  It 
treats  the  appellant  not  as  a  party-defendant,  but  simply  as  the  mother  of 
the  contending  brothers,  and  it  deals  with  her  claim  as  if  it  had  been  made 
under  Section  332  by  one  not  a  party  to  the  suit. 

The  order  of  the  District  Judge  in  appeal  also  passes  over  the  principal 
grounds  in  the  appeal  petition ;  but  it  is  possible  that  the  case  was  present- 
ed in  a  different  light  in  the  argument. 

It  seems  to  me  that  the  question  between  the  plaintiff  and  his  mother, 
the  appellant,  whether  she  can  be  turned  out  in  execution,  is  clearly  one 
relating  to  the  execution  of  the  decree,  and  as  such  to  be  determined  under 
Section  244.  I  also  think  that  the  defendant  No.  7  is  a  party  to  the 
decree,  although  it  would  apparently  satisfy  the  terms  of  the  section  if  she 
were  a  party  to  the  suit  only  and  not  to  the  decree.  Of  course  it  is  true 
that  a  party  to  a  decree  is  generally  bound  by  it  and  cannot  go  behind  it, 
but  here  the  appellant  took  the  first,  opportunity  of  contending  that  she 
was  not  bound  by  it,  and  asked  the  Subordinate  Judge  to  decide  that  she 
could  not  be  bound  by  it.  This  she  w.is  competent  to  do  by  petition  :  the 
petition  raised  the  point  and  the  Subordinate  Judgewas  bound  to  determine 
it.  The  way  in  which  he  ought  to  have  determined  it  is  quite  clear.  The 
compromise  behind  her  back  cannot  possibly  affect  her  position,  nor  can 
the  decree,  which  on  its  face  has  no  basis  beyond  an  agreement  between 
other  parties.  The  decree  is  a  nullity  so  far  as  dt- fendant  No.  7  is  concerned, 
and  the  matter  in  dispute  between  her  and  the  plaintiff  has  still  to  be 
determined  as  an  issue  in  the  regular  suit. 

[476]  The  result  would  probably  have  been  the  same  if  the  suit  had 
been  abandoned  against  defendant  No.  7  and  her  petition  could  have  been 
dealt  with  under  Section  331.  She  would  then  have  been  a  person,  other 
than  the  judgment-debtor,  claiming  in  good  faith  to  be  in  possession  and 
entitled  to  hold  possession  till  her  maintenance  had  been  provided  for. 
There  is  no  doubt  that  as  against  her  sons  her  maintenance  is  a  charge  on 
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all  the  property.  The  dispute  wouM  have  had  to  be  registered  and  tried 
as  a  regular  suit,  and  the  only  question  for  us  would  have  been  whether 
there  was  such  material  irreguUritv  in  the  order  of  the  Subordinate  Judge 
as  to  justify  o(jr  interference  under  Section  622. 

The  apped  must  be  allowed,  the  orders  of  the  Courts  below  reversed, 
and  the  Sub  >rdinate  Judge  directed  to  restore  the  case  to  his  file  and 
pass  fresh  orders  The  respondent  (plaintiff)  will  pay  the  appellant's 
costs  throughout,  except  that  the  revision  petition  will  be  dismissed  with- 
out costs. 

BRANDT,  J. — A  suit  was  brought  in  the  Court  of  the  Subor  linate 
Judge  of  Tinnevelly  in  which  the  plaintiff  (respondent)  sued  various 
members  of  his  family  for  partition  of  family  property.  The  app  ellant, 
mother  of  the  plaintiff  and  o'her  parties,  was  admitted  to  the  suit  as  defend- 
ant No.  7  at  her  own  request,  in  order  that  she  might  establish  her 
right  to  possession — for  her  life  at  least— of  some  three  acres  of  land, 
of  which  she  alleges  she  is  in  possession,  and  of  a  part  of  a  house,  in 
lieu  of,  or  as,  maintenance.  The  members  claiming  partition  put  in  a 
razinama,  under  which  it  was  mutually  agreed  that  they  should  each 
take  a  certain  share  of  the  property  in  suit.  Tbe  aopellant  was  no  party 
to  that  razinama.  Decree  was  passed  in  accordance  with  the  t^rms  of 
the  razinama,  in  which,  and  in  the  decree  passed  in  accordance  therewith, 
there  is  no  reference  to,  nor  adjustment  of,  the  claim  of  the  aopellant ; 
but  in  the  heading  to  the  decree  the  names  of  all  the  parties  on  the 
record,  including  that  of  the  appellant,  appear.  When  one  or  more  of 
the  sharers  under  the  decree  aoplied  for  ascertainment  division  and  delivery 
of  his  or  their  shares,  the  appellant  objected  by  means  of  a  petition  in 
execution,  that,  inasmuch  as  she  was  no  party  to  the  decree,  it  could 
not  be  legally  executed  so  as  to  affect  her  interests  in  any  way  or  to  deprive 
her  of  possession. 

The  Subordinate  Judge  in  effect  allowed  her  objection  in  so  far  as 
it  related  to  possession  of  a  part  of  the  house  in  which  she  [477]  resided 
when  the  suit  was  brought,  on  the  ground  that  "  she  has,  of  course,  a 
right  to  live  in  the  family-house  and  to  her  exercise  of  that  right,"  and 
that  "  the  plaintiff  (her  eldest  son)  does  not  object;"  but  as  to  the  land, 
though  there  is  no  express  order,  the  Subordimte  Judge  must  be  taken  to 
have  disallowed  it  on  the  ground  that  "  under  the  Hindu  Law  the  mother 
has  no  possessory  or  proprietary  right  in  the  family  property,  and  what 
she  has  is  only  a  right  to  maintenance." 

On  appeal  against  that  order  the  District  Judge  rejected  the  appel- 
lant's petition  on  the  ground  that  the  order  of  the  Subordinate  Judge 
appears  to  be  in  accordance  with  the  decision  in  Venkatammal  v. 
Andyappa  (1). 

It  is  contended  on  behalf  of  the  appellant  that  as  she  is  a  party  to 
the  suit  in  which  tbe  decree  was  passed,  any  question  arising  between  her 
and  another  party  to  the  suit  and  relating  to  the  execution  of  the  decree 
can  and  must  be  determined  in  execution- proceedings  and  not  otherwise. 

As  to  whether  or  not  the  appellant  is  a  party  to  the  decree  by  reason 
of  her  name  appearing  in  the  heading  thereto,  the  vakil  for  the  appellant 
appeared  to  bi  in  some  doubt,  and  also  as  to  the  result,  if  it  were  held  she 
was  or  was  not  a  party. 

For  the  respondent  it  was  contended  that  there  is  no  appeal  in  this 
case,  the  appellant  not  being  a  party  to  this  decree,  or  that  if  she  is  a  party 

(1)  6  M.  130. 
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to  the  decree,  she  is  hound  by  it,  and  her  only  remedy  is  to  aoply  to  the 
Court  which  passed  the  decree  for  a  review  or  amendment  of  the  decree  ; 
and  that  if  she  is  not  a  party  to  the  decree,  her  remedy  is  to  bring  afresh 
suit,  or  to  make  a  claim  or  objection  as  a  person  noD  a  party  to  the  decree, 
who,  being  in  possession,  is  dispossessed. 

It  appears  to  me  that;  it  is  open  to  the  appellant  to  have  the  objection 
raised  by  her  heard  and  determined  under  Section  244,  the  wording  of  the 
secr.ion  being  "questions  arising  "  nob  between  parties  to  the  decree,  but 
"  between  parties  to  the  suit  in  which  the  decree  was  passed."  She  was 
and  is  a  party  to  the  suit:  her  claim  has  not  been  adjudicated  on.  The 
other  parties  to  the  suit  having  elected  to  settle  the  matters  in  dispute 
between  them  without  reference  to  her,  and  a  decree  having  been  made  in 
accordance  [478]  with  such  agreement,  the  decree  must  be  treated  as  one 
entitling  them  to  partition  of  their  shares,  subject;,  however,  to  all  the 
appellant's  asserted  rights  ;  or,  if  they  claim  in  execution  more  than  this, 
the  Court  must  either  disallow  the  claim  as  having  been  virtually  given 
up  as  against,  the  appellant,  or  it  must  re-open  the  case,  and,  after 
deciding  the  questions  at  issue  between  the  appellant  and  the  other  parties, 
amend  the  decree  or  pass  a  fresh  decree. 

The  adjustment  of  the  suit  is  final  only  in  so  far  as  it  relates  to  so 
much  of  the  subject-matter  of  the  suit  as  is  dealt  with  by  the  agreement. 

There  is  no  such  adjustment  or  agreement  in  respeat;  of  this  appel- 
lant's interest  as  can  be  recognised,  for  she  d<d  not  consent  thereto ;  and, 
indeed,  it  is  not  pretended  that  the  razinama  purported  even  to  deal  with 
her  interest. 

With  these  observations  I  would  set  aside  the  order  of  the  Lower 
Appellate  Court  and  the  order  of  the  Court  of  First  Instance  in  so  far  as 
it  disallowed  or  did  not  deal  completely  with  the  objection  of  the  appel- 
lant in  respect  of  the  land  which  was  in  her  occupation  and  enjoyments.  It 
is  unnecessary  and  undesirable  to  express  any  opinion  upon  the  merits  of 
the  appellant's  claim.  I  would,  except  as  regards  the  revision  petition,  allow 
the  appellant's  costs  throughout,  as  the  parties  to  the  decree  pur.  in  their 
agreement  and  got  their  decree  behind  the  back  of  the  appellant  and  then 
tried  to  execute  it  as  against  her. 


8  M.  478. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Hutchins. 


KARUTHASAMI  {Defendant  No.  1),  Appellant  v.  JAGANATHA 
(Plaintiff),  Respondent.*      [9th  January  and  27th  April,  1885.] 


Mortgage— Decree  for  redemption— Second  suit    to  redeem— Civil 
Sections  13.  244. 


Procedure  Code, 


A  decree  obtained  by  a  mortgagor,  which  declared  that  the  mortgagee  should 
deliver  up  possession  on  payment  of  the  sum  found  due  to  him,  not  having  been 
[479]  executed  for  three  years,  a  purchaser  of  the  equity  of  redemption  sued  the 
mortgagee  to  redeem  : 

Held,  that  this  suit  was  not  barred  by  the  former  decree  and  that  the  plaintiff 
was  entitled  to  redefm.  Snmi  v.  Somasundram  (I.L.R.,  6  Mad.,  119)  approved. 
Oan  Savant  Bal  Savant  v.  Narayan  DJiond  Savant  J.L.R.,  7  Bom.,  467) 
dissented  from. 

*  Second  Appeal  732  of  1884. 
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[Overruled,  25  M.  300  (325)  (P.B.);  F.,  15  M.  366  (371)  ;  R.,  21  A.  251  (261)  ;  24  A. 
44  (64)  (F  B.)  =  21  A.W.N.  (1901)  194  ;  13  B.  567  (570)  ;  16  B.  243  (249  ;  19  M. 
40  (51)  (F.B.);  21  M.  18  (24);  3  O.C  371  (380)  (F.B.)  ;  93  P.R.  190^  (F.B.)  = 
164  P.L.B.  1903=133  P.W.R  1903;  100  P.R.  1905  =  16  P.L.R.  1906.] 

THIS  was  an  appeal  from  the  decree  of  T.  Ganapathi  Ayyar,  Sub- 
ordinate Judge  of  South  Tanjore,  dated  2 1st  April  1884,  confirming  the 
decree  of  S.  Subbayyar,  District  Munsif  of  Tanjore,  in  suit  332  of  1882. 

The  plaintiff,  Jaganatha  Pillai,  alleged  that  a  certain  garden  had 
been  mortgaged  by  its  owner,  Kangisami,  to  defendant  No.  1,  Karutha- 
sami  Vandayan,  and  was  in  hi<*  possession.  That  one  Panchanadayyan, 
the  father  of  defendants  Nos.  3,  4,  5,  bought  the  said  garden  at  a  sale  in 
execution  of  a  Small  Cause  Court  decree  against  Eangasami  in  1877,  and 
in  1879  brought  a  suit  to  redeem  the  mortgage  and  obtained  a  decree 
directing  that  the  property  should  be  delivered  up  to  him  on  payment  of  the 
mortgage  debt. 

That  in  1880  Panchanadayyan  sold  his  interest  to  defendant  No.  2, 
who  transferred  the  same  to  plaintiff  on  5th  June  1882.  That  plaintiff 
attempted  to  execute  the  decree  obtained  by  Panchanadayyan,  but, 
as  no  transfer  of  the  decree  had  been  obtained,  the  Court  by  an  order, 
dated  18th  November  1882,  refused  to  allow  him  to  execute  the  decree. 
The  plaintiff,  therefore,  claimed  either  to  ba  allowed  to  redeem  or  to  be 
declared  entitled  to  execute  the  decree  obtained  by  Panchanadayyan. 
Defendant  No.  1  pleaded,  inter  alia,  that  the  plaintiff  had  no  cause  of 
action,  and  that  his  remedy  was  to  execute  the  former  decree,  and  that 
execution  of  the  said  decree  was  barred  by  limitation. 

The  District  Munsif  hold  that  the  former  decree,  being  merely  decla- 
ratory, was  no  bar  to  the  suit  and  decreed  redemption,  citing  Sami  v. 
Somasundram  (1). 

On  appeal  this  decree  was  confirmed.  Defendant  No.  1  appealed  to 
the  High  Court. 

Mr.  Wedderburn,  for  appellant. 

Sadagopachariyar,  for  respondent. 

For  apoellant  it  was  contended  that  the  decree  in  the  former 
[480]  suit,  though  not  framed  in  the  manner  now  prescribed  by  Section  86 
of  the  Transfer  of  Property  Act,  1882,  was,  nevertheless,  a  decree  which 
could  have  been  executed,  and  that  Sections  13  and  244  of  the  Code  barred 
this  second  suit,  for  which  there  ought  not  to  have  been  any  necessity  if 
plaintiff  had  obtained  a  transfer  of  the  former  decree. 

If  this  was  not  so,  any  number  of  suits  might  have  been  filed,  and 
any  number  of  decrees  given  for  redemption. 

The  fact  that  the  former  decree  could  not  now  be  executed  ought 
not  to  affect  the  question.  The  mortgage  was  merged  in  the  decree. 
Higgin's  case  (2),  King  v.  Hoare  (3),  Anrudh  Singh  v.  Sheo  Prasad  (4), 
Sheik  Golam  Hossein  v.  Alia  Rukhee  Beebee  (5),  Doobee  Singh  v.  Jowkee 
Bam  (6),  Gan  Savant  Bal  Savant  v.  Narayan  Dhond  Savant  (7). 

[The  Chief  Justice  referred  to  Coote  on  mortgages  and  to  the  practice 
of  the  English  Court  of  Chancery  (see  Chapter  84,  Sections  3,  7,  13).] 

The  only  procedure  which  can  be  followed  in  India  is  that  laid  down 
by  the  Code. 

For  the  respondent  Sami  v.  Somasundram  (l),  Periandi  v.  Angappa  (8) 
were  relied  upon. 


(1)  6  M.  119.  (2)  6  Rep.  45. 

(5)  N.W.P.  (1871)  62. 
(8)  7  M.  423. 


(3)  13  M.  &  W.=494. 
(6)  N.W.P.  (1868)  381. 


(4)  4  A.  481. 
(7)  7  B.  467. 
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The  Court  (TURNER,  C  J.,  and  HUTCHINS,  J.)  delivered  the  following 
JUDGMENT. 

The  appellant  relies  on  the  cases  of  Sheik  Gholam  Hoosein  v.  Alia 
Rukhee  Beebee  (1),  Anrudh  Singh  v.  Sheo  Prasad  (2j,  and  G.m  Savant 
Bal  Savant  v.  Narayan  Dhond  Savant  (3).  In  the  first  of  the  cases  cited, 
the  original  suit  was  not,  strictly  speaking,  a  suit  for  redemption,  but  a 
suit  to  recover  property  on  which  the  mortgage  debt  had,  it  was  alleged, 
been  discharged.  The  decree  was  absolute  and  not  conditional.  In 
Anrudh  Singh,  the  facts  are  not  reported.  It  is  only  stated  that  the 
Court  followed  the  decision  in  Sheik  Golam  Hoosein  v.  Alia  Rukhee 
Beebee.  It  may  be  presumed  the  facts  of  the  two  cases  were  similar.  It 
may  be  admitted  that  the  decision  of  the  High  Court  of  Bombay  is  in 
favour  of  the  appellant,  but  Mr.  Justice  Kemball  apparently  relies  on  the 
decision  in  Sheik  Gholam  Hoosein's  case  without  noticing  the  difference 
[481]  between  the  case  decided  in  the  Allahabad  Court  and  that  which  he 
was  considering. 

In  the  case  before  us,  Panchanadayyan,  in  December  1879,  obtain- 
ed a  decree  in  original  suit  224  of  1879  for  the  recovery  of  the  mort- 
gaged prooerty  conditionally  on  his  discharging  the  mortgaged  debt  ;  but 
the  decree  did  not  go  on  to  declare  that,  if  the  condition  was  not  fulfilled 
within  a  time  limited,  t  he  suit  should  be  dismissed  and  Panchanadayyan 
foreclosed.  The  rights  of  Panchanadayyan  in  the  mortgaged  property 
were  sold  by  Panchanadayyan  to  the  defendant  No.  2  and  by  him  to  the 
respondent,  who  thereupon  applied  to  the  Court  which  passed  the  decree 
for  redemption  for  leave  to  execute  it.  The  Court  refused  the  application 
as  the  decree  had  not  been  assigned  to  him.  The  respondent  then  instituted 
the  present  suit  in  which  he  prayed  that  it  should  be  declared  that  he 
was  entitled  to  execute  the  decree  in  original  suit  No.  224  of  1879,  or  that 
it  should  be  ordered  that  the  mortgaged  property  should  be  delivered  to 
him  on  payment  of  the  amount  due  on  the  mortgage.  Before  the  trial  of 
the  suit  three  years  had  elapsed  from  the  date  of  the  decree  in  original 
suit  No.  224  of  1879,  and  accordingly  the  Munsif  awarded  the  alternative 
relief  claimed  and  the  Appellate  Court  affirmed  the  decree. 

In  our  judgment  the  relation  on  which  the  mortgagor  and  mortgagee 
stood  to  one  another  was  not  terminated  by  the  decree.  It  was  intend- 
ed by  the  decree  that  it  should  be  terminated  on  the  happening  of  a 
certain  event,  which  event  has  not  occurred  The  relation  then  still 
exists,  and  the  right  to  redeem  is  inseparable  from  the  relation  so  lone  as 
it  exists.  An  unexecuted  decree  for  partition  would  not  alter  the  relation 
of  the  members  of  a  joint  family.  The  estate  would  still  be  joint  and  the 
right  to  obtain  a  partition  would  attach  to  it  whenever  a  fresh  demand 
for  partition  was  made  and  refused. 

We  dismiss  the  appeal  with  costs. 
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8  M.  482. 
[482]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


KARUPPAN  AND  OTHERS  (Defendants),  Appellants  v. 
EAMASAMI  (Plaintiff),  Respondent*      [17th  April,  1885.] 

Civil  Procedure  Code,  Section  375  —  Compromise  of  suit — Consent  withdrawn  before  decree. 

By  an  agreement  made  in  writing,  before  the  hearing,  the  parties  to  a  suit 
entered  into  a  compromise  by  which  the  plaintiff  agreed  for  consideration  to 
withdraw  the  suit.  When  the  case  came  on  for  hearing,  the  plaintiff  refused  to 
fulfil  his  promise. 

The  defendant  having  produced  the  agreement,  the  Munsif  held  that  it  must 
be  enforced,  and  dismissed  the  suit. 

On  appeal  the  District  Judge  held  that  the  agreement  could  not  be  treated  as 
a  compromise,  as  the  plaintiff  did  not  consent,  and  remanded  the  suit. 

Held,  that  the  agreement  could  be  enforced  —Ruttonsey  Lalji  v.  Pooribai  (I.L. 
B..  7  Bom.,  304)  approved. 

[P.,  9  M.  103  (107) ;  Appr.,  20  B.  304  (303) ;  21  C.  908  (P.B,)  ;   R.,  19  M.  419(422)  ; 
la  C.P.L.R.  56  (58) ;  12  M.L.J.  360  (362)  ;  5  0-C.  49  (53)  (P.B).] 

THIS  was  an  appeal  against  the  decree  of  C.  W.  W.  Martin,  District 
Judge  of  Salem,  reversing  the  decree  of  S.  Manavalayyar,  District 
Munsif  of  Salem,  in  suit  280  of  1883. 

The  plaintiff,  Eamasami  Goundan,  sued  the  defendants,  Karuppan 
and  two  others,  to  compel  them  to  execute  a  conveyance  of  certain  land 
which  the  defendants  had  sold  and  delivered  to  plaintiff. 

The  defendants  pleaded  that  the  matter  in  dispute  had  been  settled  out 
of  Court  after  issue  of  summons,  and  produced  a  document  stamped  with 
an  anna  stamp  purporting  to  be  a  receipt  forEs.  100,  executed  by  plaintiff, 
stating  that  he  had  transferred  the  land  to  the  defendants  and  that  he 
undertook  to  have  the  suit  dismissed  by  presenting  a  petition  for  with- 
drawal. 

The  plaintiff,  admitting  the  genuineness  of  this  document,  objected, 
inter  alia,  that,  as  the  consideration  had  not  been  paid,  he  was  not  bound 
by  it. 

The  District  Munsif  held  that,  as  the  money  was  placed  in  the  [483] 
hands  of  a  third  party  until  plaintiff  performed  his  part  of  the  agreement, 
the  agreement  should  be  enforced,  and  dismissed  the  suit. 

The  District  Judge  reversed  this  decree  and  remanded  the  suit  on  the 
ground  that,  as  both  parties  did  not  consent,  the  document  could  not  be 
treated  as  a  compromise  of  the  suit. 

The  defendants  appealed. 

Eamasami  Muda  lyar,  for  appellants. 

Sadagopacharyar,  for  the  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  District  Judge  has  declined  to  admit  evidence  of  an  agreement 
out  of  Court  whereby  the  respondent  agreed  to  withdraw  his  suit  in 
consideration  of  a  sum  of  Es.  100  which  is  said  to  have  been  deposited 
for  him  with  a  third  party.  The  question  is  whether  an  adjustment  out  of 

*   Appeal  against  Order  31  of  1885. 
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Court  of  a  pending  suit  is  binding  on  the  parties,  or  whether  either  party 
is  ah  liberty  to  withdraw  from  such  adjustment  at  any  time  before  it  has 
been  formally  absented  to  in  Court. 

The  question  came  before  Mr.  Justice  Scott  in  Ruttonsey  Lalji  v. 
Pooribai  (1),  and  he  held  that  no  party  was  at  liberty  to  withdraw  from  a 
compromise  once  unconditionally  a.greed  to.  It  appears  to  us  that  this 
is  the  correct  view.  If  a  defendant  satisfies  the  plaintiff  by  an  actual 
payment  before  the  final  hearing,  it  could  not  be  contended  that  he  is  not 
entitle  i  to  prove  such  satisfaction  hy  the  plaintiff's  receipt  if  it  is  denied, 
and  Section  375  puts  an  adjustme  it  by  any  lawful  agreement  on  the 
same  fobting  as  a  satisfaction. 

We  set  aside  the  Judge's  decree  and  direct  him  to  restore  the  appeal  to 
his  file  and  pass  a  fresh  decree  alter  such  inquiry  as  may  seem  necessary. 


8   H.    484  (F.B.). 
[484]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and  Mr.  Justice 
Brandt. 


'  Second  Appeal  443  of  1883.  §  Second  Appeal  442  of  1884. 

t  Second  Appeal  900  of  1883.  l|  Second  Appeal  564  of  1884. 

t  Second  Appeal  431  of  1884.  If  Civil  Revision  Petition  !266  of  1884. 

••  Civil  Revision  Petition  279  of  1884. 
(1)  7  B.  304. 
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ITTIACHAN  (Defendant  No.  1),  Appellant  v.  VELAPPAN 
AND  ANOTHER  (Plaintiff's  Representatives),  Respondents.* 

SYED  KUTTI  AND  ANOTHER  (Defendants  Nos.  3  and  4),  Appellants 
v:  KANNAN  (Plaintiff  No.  1),  Respondent  A 

KANNACHI  AND  ANOTHER  (Plaintiffs),  Appellants  v.  NARAYANA 
AND  ANOTHEK,  (Defendants),  Respondents. I 

VIRAN  ALI  (Defendant.  No.  6),  Appellant  v.  KUNHAMAD  AND 
OTHERS  (Plaintiffs),  Respondents.^ 

RAMAN  (Plaintiff),  Appellant  v.  CHATHU  AND  OTHERS 
(Defendants),  Respondents. \\ 

RAMA  AND  OTHERS,  (Petitioners)  v.  KRISHNA  (Respondent).*' 

KRISHNA  (Petitioner)  v.  NANU  AND  ANOTHER,  (Respondents).** 
[24th  April,  1885.] 

Malabar  Law  -Karnavan,  Decree  against — Execution  against  tarwad  property — Sale — 
Right  of  purchaser  —  Res  judicata  -Right  of  junior  member  of  tarwad  not  impleaded 
to  contest  sales  of  tarwad  property  in  execution  of  decree  against  karnavan  sued  as 
such. 

When  the  karnavan  of  a  Malabar  tarwad  has  not  been  impleaded,  as  such,  in  a 
suit,  and  there  is  no'.hi'ig  on  the  face  of  the  proceedings  to  show  that  it  was 
[485]  intended  to  impletd  him  in  his  representative  character,  tarwad  property 
cannot  be  attached  and  sold  in  execution  of  the  decree,  even  though  ic  is  proved 
that  the  decree  was  obtained  for  a  debt  binding  on  the  tarwad. 

Although  the  property  of  a  tarwad  may  be  attached  and  sold  in  execution  of  a 
decree  when  the  karnavan  is  sued  as  representative  of  the  tarwad.  members  of 
the  tarwad  who  are  not  parties  to  the  proceedings  and  have  not  been  represented 
in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  are  not  estopped  from 
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Second  Appeal  No.  443  of  1883. 

Appeal  from  the  decree  of  E.  N.  Overbury,  Acting  District  Judge  of 
South  Malabar,  confirming  the  decree  of  N.  Sarvothama  Eau,  dated  30th 
September  1882. 

Mr.  Branson  and  Mr.  Michell,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

Second  Appeal  No.  900  of  1883. 

Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  District  Judge 
of  North  Malabar,  reversing  the  decree  of  B.  D'Rozario,  District  Muosif 
of  Pynad,  dated  4th  November  1880. 

Mr.  Shephard,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

Second  Appeal  No.  431  of  1884. 

Appeal  from  the  decree  of  C.  Ramachandrayyar,  Subordinate  Judge  of 
South  Malabar  ;  reversing  the  decree  of  B.  Kamaran  Nayar,  dated  21st 
June  1883. 

Sankara  Menon,  for  appellants. 

Sankaran  Nayar,  for  respondents. 

Second  Appeal  No.  442  of  1884. 

Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  District;  Judge 
of  North  Malabar,  confirming  the  decree  of  A.  G.  Kannan  Nambiar,  Dis- 
trict Munsif  of  Kavai,  dated  7th  July  1883. 

Srinivasa  Ran,  for  appellant. 

Mr.  Branson,  for  respondents. 

Second  Appeal  No.  564  of  1884. 

Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  District  Judge 
of  North  Malabar,  confirming  the  decree  of  D.  D'Cruz,  District  Munsif  of 
Chavasheri,  dated  7th  August  1883. 

[486]  Anantan  Nayar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

Civil  Revision  Petition  No.  266  of  1884. 

Petition  under  Section  622  of  the  Code  of  Civil  Procedure,  against 
the  order  of  N.  Sarvothama  Rau,  District  Munsif  of  Palgat.  dated  35th 
March  1884. 

Sankaran  Nayar,  for  petitioners. 

Sadagopacharyar,  for  respondents. 

Civil  Revision  Petition  No.  279  of  1884. 

Petition  under  Section  622  of  the  Code  of  Civil  Procedure  against 
the  order  of  N.  Sarvothama  Rau,  District  Munsif  of  Palgat,  dated  18th 
June  1884. 
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Mr.  Wedderburn  and  Sadagopacharyar,  for  petitioner. 

Sankaran  Nayar  and  Gopalan  Nayar,  for  respondents. 

THESE  cases  were  referred  from  time  to  time  to  a  Full  Bench  for 
decision. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Full  Bench  (TURNER,  C.  J.,  KKRNAN, 
MUTTUSAMI  AY  FAR,  HUTCHINS,  and  BRANDT,  JJ.) 

JUDGMENT. 

In  these  cases  the  question  has  been  raised — under  what  circum- 
stances a  decree  passed  against  a  karnavan  of  a  Malabar  tarwad  will  be 
binding  on  the  other  members  of  the  tarwad  who  may  not  have  been 
made  parties  to  the  suit,  so  that  a  sale  in  execution  will  convey  the  rights 
of  the  tarwad  in  the  property  sold  in  execution  to  a  purchaser  ? 

The  customary  law  of  Malabar  vesting  in  the  senior  male  or  karnavan 
the  management  of  the  family  property,  an  error  unfortunately  crept 
into  the  procedure  adopted  by  the  Courts  of  Malabar,  and  it  was  con- 
sidered not  only  that  a  karnavan  might  sue  alone  on  behalf  of  the 
tarwad,  but  that  he  might  be  impleaded  alone  as  representing  the  tarwad. 
Indeed,  the  practice  seems  to  have  gone  further,  and  it  has  been  supposed 
that  a  decree  obtained  against  a  person  who  filled  the  position  of 
karnavan  would  bind  the  tarwad,  although  he  was  not  impleaded 
as  karnavan,  and  although  there  was  nothing  on  the  face  of  the  record 
to  show  that  it  was  the  intention  of  the  parties  that  he  should  be  sued 
in  a  representative  character.  Similarly  it  has  been  the  practice  to 
[487]  treat  a  decree  obtained  against  a  person  holding  the  position  of 
karnavan  as  a  decree  against  the  tarwad,  of  which  he  was  the  managing 
member,  and  to  bring  to  sale  in  execution  of  it  tarwad  properties,  although 
there  was  nothing  on  ihe  face  of  the  proceedings  to  indicate  the  liability 
of  the  tarwad  or  that  tbe  judgment-debtor  had  been  impleaded  as  repre- 
senting it.  In  Kombi  v.  Lakshmi  (l)  this  Court  pointed  out  that,  in  order 
to  bind  the  members  of  a  tarwad,  the  proter  procedure  was  to  implead 
all  of  them,  though  in  cases  in  which  the  members  of  the  tarwad  were 
numerous,  advantage  might  be  taken  of  the  provisions  of  the  Code  of  Civil 
Procedure  which  enabled  the  plaintiff  to  bring  before  the  Court  certain 
persons  to  represent  themselves  and  others,  having  a  similar  interest  in  the 
subject  of  the  litigation.  It  is  very  possible  that  the  error  in  procedure 
to  which  we  have  adverted  had  its  origin  in  the  inconvenience  of  implead- 
ing  so  numerous  a  body  as  frequently  constitutes  a  Malabar  car  wad, 
of  whom  some  may  be  minors  and  some  may  reside  at  a  considerable 
distance  from  the  tarwad  house.  Nevertheless,  when  it  is  sought  to  bind 
persons  by  a  decree  or  by  an  order  made  in  execution  of  a  decree,  some 
grounds  must  be  shown  to  justify  the  imposition  of  the  obligation. 
Ordinarily  no  persons  are  bound  by  a  decree  who  are  not  parties  to  the 
suit  or  proceedings,  or  who  do  not  claim  through  or  under  persons  who 
are  parties  to  the  suit  or  proceedings.  The  Privy  Council  has  nevertheless 
recognised  that,  for  certain  purposes,  the  manager  of  a  Hindu  family 
sufficiently  represents  all  the  members  of  a  family,  if  it  appears  on  the 
face  of  the  proceedings  that  he  has  been  impleaded  in  that  character. 

This  is  no  doubt  a  concession  to  the  inexperience  in  pleading  which 
attended  the  constitution  of  regularly  organised  Civil  Courts  in  this 
country,  and  to  the  extent  to  which  the  ruling  of  the  Privy  Council  in  tbe 

(l)  5  M.  201. 
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case  to  which  we  have  alluded  (Bissessur  Lall  Sahoo  v.  Maharajah 
Lachmessur  Singh  (l)  authorises  us  to  go,  the  circumstances  of  the  Courts 
of  Malahar  appear  to  us  to  require  us  to  go.  But  we  cannot  go  further. 
No  doubt  it  inflicts  some  hardship  on  a  plaintiff  who  has  obtained  a  decree 
against  a  person  holding  the  position  of  a  karnavan,  in  the  belief  that  he 
has  thereby  secured  a  remedy  against  the  tarwad,  to  find  that  his 
[488]  decree  is  imperfect  :  it  is  a  greater  hardship  on  a  purchaser  at  an 
auction  sale  held  in  execution  of  a  decree  of  Court  that  he  should  find 
that  the  sale  is  not  binding  on  the  tarwad.  But  inasmuch  as  the  recent 
amendment  of  the  Procedure  Code  has  declared  that  a  sale  in  execution 
may  be  set  aside  where  nothing  passes  by  it,  and  in  a  sale  in  execution 
of  a  decree  passed  against  a  person  who  is  the  karnavan,  but  is  not 
impleaded  in  that  character,  no  interest  in  tarwad  property  could  be  con- 
veyed, the  purchaser  will  not  be  greatly  injured.  On  the  other  hand,  it 
would  be  extremely  hard  to  hold  that  the  members  of  a  tarwad  are  bound 
by  a  decree  or  sale  where  they  are  not  parties  to  the  suit  or  proceedings, 
and  where  there  is  nothing  to  show  that  it  was  the  intention  of  the 
person  who  procured  the  decree  or  sale  to  seek  any  remedy  against  them  or 
to  affect  their  interests.  For  this  reason,  it  was  held  iuHaji  v.  Atharaman^) 
that  where  a  suit  was  brought  against  a  person  who  was  karnavan  of 
a  tarwad  but  who  was  not  impleaded  as  such,  nor  was  the  debt  alleged 
to  be  a  tarwad  debt,  a  sale  in  execution  of  the  decree  would  not  bind 
tarwad  properly.  It  must  o\  course  be  understood  that  where  the 
members  of  a  tarwad  are  not  parties  to  the  proceedings  and  have  not  been 
represented  in  the  manner  prescribed  by  the  Code,  they  are  not  esiouped 
from  showing  that  the  debt  was  not  a  tarwad  debt. 

We  propose  then  to  examine  the  circumstances  of  the  several  cases 
referred  to  separately. 

Second  Appeal  No.  443  oj  1883. 

In  second  appeal  443  of  1883,  the  plaintitf  sues  for  a  declaration  that 
certain  tarwad  property,  which  he  has  attached  in  execution  of  a  decree 
obtained  by  him  in  suit  No.  633  of  1875,  but  which  bad  been  released 
from  attachment  on  the  objections  of  defendants  Nos.  1  and  2,  is  liable  to 
be  brought  to  sale  for  satisfaction  of  his  decree.  It  appears  that  defendant 
No.  3  was  the  karnavan  of  the  tarwad,  and  that  in  1865-66,  he  purchased 
several  pieces  of  land  at  Court-sales  and  expended  on  the  purchase  about 
Bs.  9,000.  Among  the  lands  so  purchased  are  the  lands  of  which  the 
plaintiff  claims  the  sales.  Although  it  is  said  that  the  lands  were  pur- 
chased with  borrowed  monies,  it  is  found  by  the  Court  [489]  of  First 
Instance  and  the  Appellate  Court  that  the  lands  in  suit  were  purchased 
for,  and  are  the  properly  of,  the  tarwad. 

We  have  then  to  consider  whether  the  decree  obtained  by  the  plaint- 
iff confers  on  him  a  right  to  bring  the  property  to  sale. 

That  decree  was  passed  on  a  bond  executed  by  defendant  No.  3  in 
November,  1872.  The  bond  purports  to  have  been  executed  for  the  sum 
due  on  settlement  of  account,  and  the  plaintiff's  case  is  that  the  account 
related  to  a  bond-debt  created  by  the  defendant  No.  3  in  1867,  when  he 
borrowed  Bs.  1,000  on  the  representation  that  he  wanted  the  money  to 
deposit  it  in  Court  in  respect  of  a  purchase  of  land  at  a  Court-sale:  and  it 
appears  that  about  that  time  defendant  No.  3  mace  such  a  purchase,  and 
the  Court  of  First  Instance  and  Appeal  have  found  it  is  sufficiently  proved 
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that  the  land  was  bought  with  the  money  borrowed.  The  defendants 
Nos.  1  and  2  contended  that  they  could  not  be  hound  by  the  acts  of 
defendant  No.  3  in  November  1872,  because  they  had  given  notice  in  the 
gazette  that  they  revoked  any  authority  defendant  No.  3  enjoyed  to 
manage  the  tarwad  properties  and  they  had  already  instituted  a  suit 
No.  120  of  1872  for  his  removal  from  the  office  of  karnavan.  That  suit 
was  eventually  withdrawn  on  a  compromise,  and  it  was  not  until  1875, 
that  defendants  Nos.  1  and  2  eventually  obtained  a  decree  in  suit  263  of 
1875  for  the  removal  of  defendant  No.  3  from  his  office  The  Courts  of 
First  Instance  and  Appeal  have  held  that  these  circumstances  were  in- 
sufficient to  invalidate  the  obligation  created  by  defendant  No.  3  to  the 
plaintiff  as  regards1  defendants  NQS.  1  and  2,  and  finding  that  the  plaintiff 
lent  his  money  in  good  faith,  and  that  the  money  was  used  for  the  benefit 
of  the  tarwad,  they  have  held  that  the  plaimiff  is  entitled  to  bring  to  sale 
tarwad  property  to  satisfy  the  decree  he  had  obtained  in  original  suit  633 
of  1875  against  defendant  No.  3. 

On  appeal  it  is  urged  that  defendant  No.  3  was  nofc  impleaded  in  that 
suit  as  karnavan.  and  Chat  there  is  nothing  on  the  face  of  the  proceedings, 
to  show  that  he  was  impleaded  in  a  representative  character. 

This  cannot  be  controverted.  In  reference  to  the  observations  we 
have  made,  we  must  hold  that  the  property  of  the  tarwad  cannot  be  made 
liable  to  the  decree,  and  reversing  the  decrees  of  the  Courts  balow,  we  must 
dismiss  this  suit,  but,  under  the  circumstances,  without  costs. 

Secotid  Appeal  No.  900  of  1883. 

[490]  In  second  appeal  900,  plaintiffs  and  defendants  Nos.  1  and  2 
were  members  of  a  tarwad,  and  they  have  sued  for  a  decree  declaring 
that  certain  tarwad  properties  mentioned  in  the  plaint  are  not  liable  to 
sale  in  execution  of  decrees  obtained  in  Small  Cause  Court  case  1167  of 
1880  against  defendants  Nos.  1  and  2  by  defendant  No.  3,  and  in  Small 
Cause  Court  case  No.  980  of  1879  by  defendant  No.  4  against  defendant 
No.  1. 

Small  Cause  Court  case  1167  of  1880  was  brought  against  defendant 
No.  1,  who  was  karnavan,  but  was  not  so  de-cribed  in  the  suit,  and 
against  defendant  No.  2,  another  member  of  the  tarwad  who  was 
Described  as  anandravan. 

It  is  shown  that  the  bond  on  which  the  suit  was  brought  was  executed 
to  secure  a  loan  obtained  by  defendants  Nos.  1  and  2  for  reconstructing 
the  tarwad  house  which  had  been  destroyed  by  fire,  and  that  it  was 
written  by  another  anandravan  who  is  dead. 

The  circumstance  that  defendant  No.  2  was  im  pleaded  as  anandravan 
appears  to  show  that  it  was  the  intention  of  the  defendant  No.  3  to  im- 
plea'i  the  defendants  Nos.  1  and  2  as  representing  in  that  suit  the  other 
members  of  the  tarwad,  and  agreeably  to  the  principle  we  have  laid  down 
we  consider  it  may  be  held  the  tarwad  properties  are  liable  to  sale  in 
satisfaction  of  the  claim. 

In  Small  Cause  Court  case  980  of  1879,  the  present  defendant  No.  4 
sued  defendant  No.  1,  but  did  nofc  describe  him  as  karnavan,  and  there  is 
nothing  in  the  proceedings  in  that  suit  which  are  produced  to  us  to  show 
that  the  defendant  was  impleaded  as  karnavan  or  sued  for  a  tarwad  debt 
as  the  representative  of  the  tarwad. 

The  debt  was  contracted  for  the  rent  of  two  parambaa  (gardens)  which 
the  defendant  No.  1  held  on  verumpatam  (simple  lease). 
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We  must  hold  that  the  tarvvad  properties  are  not  liable  to  sale  in 
execution  of  this  decree. 

The  appeal  in  so  far  as  it  relates  to  the  defendant  No.  3  will  be  decreed 
and  the  suit  dismissed  with  proportionate  costs  in  all  Courts.  In  respect 
of  the  claim  of  the  defendant  No.  4  the  appeal  will  be  dismissed  and  the 
decree  of  the  lower  appellate  Court  affirmed  but  without  costs. 

Second  Appeal  No.  431  of  1884. 

[491]  In  second  appeal  431  of  1884  the  plaintiffs  and  defendants 
Nos.  2  and  3  are  members  of  a  tarwad.  The  interest  of  the  tarwad  in  certain 
property  was  mortgaged  by  the  plaintiffs  and  defendants  Nos.  2  and  3 
jointly  on  kanam  for  Es.  2,478  to  defendant  No.  1  who  held  possession  as 
mortgagee,  but  granted  a  lease  to  the  karnavan  at  a  rent  equalling  the  inter- 
est he  was  entitled  to  receive  on  the  kanam. 

The  interest  was  allowed  to  fall  into  arrears,  and  the  karnavan  in  whose 
name  the  lease  was  granted  died,  whereupon  defendant  No.  1  instituted  a 
suit  553  of  1877  against  defendants  Nos.  2  and  3  and  the  plaintiffs,  and 
recovered  judgment  on  their  karnavau's  engagement  to  pay  rent. 

In  liquidation  of  the  ju  Igment-debt  the  plaintiffs  and  defendants  Nos.  2 
and  3  executed  a  deed  of  lurther  charge  on  the  properties,  anl  defendants 
Nos.  2  and  3,  who  had  become  managers  of  the  tarwad  property,  executed 
another  engagement  to  pay  rent  equal  to  the  interest  on  the  original  kanam 
and  further  charge.  Again  default  was  made,  and  derendantNo.  1  brought 
original  suit  564  of  1880  agunst  defendants  Nos.  2  and  3  on  the  engage- 
ment made  by  them,  and  obtained  a  decree. 

It  may  be  observed  tha*;  defendant  No.  2  was  the  karnavan  and  the 
defendant  No.  3  the  senior  lady  of  the  family,  and  it  has  been  stated, 
and  probably  correctly,  that  she  took  part  in  the  execution  of  the  rent 
engagement,  and  it  is  argued  that  she  was  included  in  the  suit  564  of  1880 
as  a  representative  of  the  family. 

Both  the  Courts  have  held  that  the  debt  was,  in  fact,  a  tarwad  debt 
contracted  for  the  benefit  of  the  tarwad,  but  in  view  of  the  fact  that  the 
plaintiffs  were  not  parties  to  original  suit  564  of  1880,  the  Munsif  held 
that  the  tarwad  property  cannot  be  brought  to  sale,  but  the  appellate 
Court  reversed  that  decree.  There  is  nothing  on  the  face  of  the  decree  to 
show  that  the  defendants  Nos.  2  and  3  were  sued  as  representing  the 
tarwad  :  on  the  contrary,  it  appears  they  were  sued  on  their  personal 
undertaking.  The  decree  of  the  appellate  Court  is  reversed  and  that  of 
the  Munsif  restored  but  without  costs. 

Second  Appeal  No.  442  of  1884. 

In  second  appeal  442  of  1884,  the  plaintiffs  sued  for  the  cancelment  of 
sale  of  a  paramba  and  a  house  in  execution  of  the  decree  [492]  in  Small 
Cause  Court  suit  768  of  1881  obtained  by  the  defendant  No.  6  against 
defendants  Nos.  1  to  5,  the  karnavan  and  the  senior  anandravans  of  the 
plaintiff's  tarwad. 

It  has  been  found  by  the  appellate  Court,  and  for  sufficient  reasons, 
that  the  debt  was  in  fact  a  tarwad  debt,  viz.,  a  debt  contracted  by  the 
defendants  1  to  5  for  interest  on  a  kanam  which  they  had  executed  to  the 
defendant  No.  6  to  discharge  a  debt  previously  incurred  by  them  in  tho 
purchase  of  certain  properties  for  the  family  and  for  other  family  purposes. 

It  appears  from  the  plaint  that,  although  the  defendant  No.  1  was 
not  described  as  karnavan,  the  other  four  defendants  were  described  as 
anandravans. 
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We  consider  it  sufficiently  appears  that  they  were  sued  as  representa- 
tives of  the  family,  and  that  the  sale  ought  not  to  be  set  aside. 

The  appeal  must  be  decreed,  and  the  decrees  of  the  Courts  below 
reversed  and  the  suit  dismissed  with  costs  in  all  Courts. 

Second  Appeal  No.  564  of  1884. 

In  second  appeal  564  of  1884  the  plaintiff  sues  to  obtain  a  declaration 
that  certain  tarwad  property  attached  by  him  in  execution  of  decree  in 
original  suit  429  of  1879,  but  released  on  the  application  of  the  defendants 
Nos.  2  to  6  is  liable  to  sale  for  the  satisfaction  of  the  decree. 

It  appears  that  in  1874  defendant  No.  1,  who  is  the  managing 
member  of  the  tarwad  to  which  he  and  the  other  defendants  belong,  bor- 
rowed Es.  100  from  the  plaintiff  and  executed  a  bond  pledging  the  family 
property  as  security  for  the  repayment  of  the  loan.  It  is  alleged  that  the 
object  of  the  loan  was  to  make  a  payment  to  induce  a  former  karnavan  of 
the  family  to  retire  from  its  management,  because  he  was  injuring  the 
interest  of  the  family  by  mismanagement.  Both  the  Courts  find  that 
there  is  no  evidence  that  the  former  karnavan  was  guilty  of  mismanage- 
ment, and  they  have  come  to  the  conclusion  that  the  object  of  defendant 
No.  1  in  inducing  the  late  karnavan  to  retire  was  that  he  himself  might 
secure  the  position  of  karnavan. 

It  does  not  appear  that  the  suit  was  brought  against  defendant 
No.  1  in  his  representative  character,  nor  that  the  debt  was  a  debt 
[493]  created  for  any  necessity  binding  on  the  family.  The  tarwad  pro- 
perty is  not  liable  to  sale. 

The  appeal  fails  and  is  dismissed  with  costs. 

Civil  Revision  Petition  No.  279  of  1884. 

In  this  case  a  decree  had  been  obtained  against  a  person  who  was 
the  karnavan  of  a  tarwad,  bub  who  had  not  been  impleaded  as  karnavan 
or  otherwise  as  representing  the  family,  nor  is  there  anything  on  the  face 
of  the  proceedings  to  show  that  the  decree  was  obtained  against  the  defend- 
ant as  representative. 

The  tarwad  property  was  attached  in  execution  of  the  decree,  and 
certain  of  the  anandravans  objected  to  the  attachment,  but  their  objections 
were  overruled.  Two  other  anandravans  then  presented  an  objection,  and 
the  Munsif,  having  his  attention  called  to  the  case  of  Venkata  v.  Eaveri  (l), 
held  that  the  family  property  was  not  liable  and  released  the  attach- 
ment. 

In  our  judgment  he  was  right  in  so  doing,  and  even  if  we  had  had 
power  to  interfere  under  Section  622,  Civil  Procedure  Code,  we  must  have 
supported  the  order.  The  application  is  dismissed  with  costs. 

Civil  Revision  Petition  No.  266  of  1884. 

The  application  in  civil  revision  petition  266  of  1884  is  presented 
against  an  order  disallowing  the  objection  of  the  anandravans  in  the  case 
mentioned  in  civil  revision  petition  279.  We  have  no  power  to  interfere 
under  Section  622,  Civil  Procedure  Code — the  petitioner's  remedy  is  by 
suit.  The  application  is  dismissed  but  without  costs. 
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[49*]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


SANJIVI  (Petitioner)  v.  EAMASAMI  (Respondent)* 
[17th  April,  1885.  J 

Civil  Procedure  Code,  Sections,  244,  583,  622 — Claim  for  rateable  distribution  by  creditor 
rejected— Sum  detained  in  Court,  pending  application  to  High  Court— Application 
rejected — Interest  on  sum  detained  claimed  in  execution— Procedure. 

In  execution  of  a  decree  by  R,  S,  another  creditor,  claimed  a  rateable  share 
of  the  proceeds  realizad.  His  claim  was  rejected.  Pending  an  application  to 
the  High  Court  under  Section  622  of  the  Code  of  Civil  Procedure  to  set  aside  this 
order,  the  share  claimed  by  S  was  detained  in  Court  at  his  request.  The  High 
Court  rejected  the  application  of  S,  and  R  took  out  execution  for  the  costs  in- 
curred therein,  and  for  interest  on  the  sum  detained  in  Court  at  the  request 
of  S: 

Held  that  the  interest  could  not  be  awarded  to  R  in  execution  of  the  decree 
for  costs. 

[R.,  11  M.  220  (229)  (F.B.)  =  12  lud.  Jur.  49.] 

THIS  was  a  petition  under  Section  622  of  the  Code  of  Civil  Procedure 
against  an  order  of  H.  T.  Knox,  District  Judge  of  North  Arcot,  dated  21st 
January,  1885. 

In  execution  of  the  decree  in  suit  No.  2  of  1879.  in  the  District  Court 
of  North  Arcot,  Kotha  Sanjivi  Chetti,  the  petitioner,  claimed  to  be  entitled, 
as  a  creditor  of  the  judgment-debtor,  to  a  rateable  distribution  of  the 
proceeds  realized  in  execution  of  the  decree  by  the  respondent,  Kotha 
Bamasami  Chetti.  His  claim  was  rejected,  but  pending  an  application  fro 
the  High  Court  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  the  order  rejecting  his  claim,  the  rateable  share  claimed  by  Sanjivi 
was  detained  in  Court  at  his  request.  The  High  Court  having  rejected  the 
application  for  revision,  Bamasami  took  out  execution  for  Bs.  38-11-0, 
the  costs  awarded  to  him  in  the  matter  of  the  petition  to  the  High  Court 
by  Sanjivi,  and  for  Bs.  216,  interest  on  the  amount  detained  in  Court  at 
Sanjivi's  request  pending  his  application  to  the  High  Court.  Sanjivi 
tendered  Bs.  38-11-0,  but  objected  to  pay  the  interest  claimed. 

[495]  The  District  Judge  held  that  the  claim  was  in  substance  a 
claim  for  mesne  profits,  and  that  it  could  and  ought  to  be  decided  in  execu- 
tion under  clause  (c)  of  Section  244  of  the  Code  of  Civil  Procedure,  and 
that  as  Bamasami  had  been  kept  out  of  his  money  by  the  action  of 
Sanjivi,  be  was  entitled  to  interest. 

Sadagopacharyar,  for  petitioner. 

Bhashyam  Ayyanyar,  for  respondent. 

The  Court  (MUTIUS AMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  share  which  would  have  fallen  to  the  petitioner,  if  a  rateable 
distribution  had  been  allowed,  was  retained  in  deposit  on  his  application, 
pending  his  revision  petition  to  this  Court,  asking  that  such  a  distribution 
might  be  ordered.  That  revision  petition,  however,  was  dismissed  and 
the  money  has  been  paid  out  to  the  respondent — the  question  is  whether 
the  Judge*  had  power  by  a  summary  order  to  award  interest  on  the  amount 
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for  the  time  it  was  retained  in  Court  at  petitioner's  request.  He  had  no 
jurisdiction  under  Section  244,  for  the  parties  are  competing  creditors  and 
not  parties  to  any  suit.  Section  583  has  no  application,  for  the  High 
Court  simply  dismissed  the  revision  petition.  The  order  under  which  the 
money  was  retained  was  unconditional,  and  it  was  nob  competent  to  the 
Judge  to  add  to  it  or  to  direcc,  when  the  stop  order  was  withdrawn  and 
the  money  paid,  that  it  should  be  paid  with  interest.  The  respondent's 
remedy,  if  any,  would  be  by  regular  suit. 

We  set  aside  so  much  of  the  District  Judge's  order  as  awards  interest 
and  direct  the  respondent  to  pay  the  costs  of  this  application. 


8  M.  496. 

[496j   APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Hutchins. 


THANAKOTI  AND  OTHERS  (Plaintiffs).  Appellants  v.  MUNIAPPA 
AND  OTHERS  (Defendants),  Respondents* 
[4th  March,  and  25th  April,  1885.] 

Civil  Procedure  Code,  Section  13,  explanation  5. 

In  1881  A  sued  B,  C,  and  others  for  damages  for  the  loss  of  his  crops  by  the 
diversion  of  a  water-channel  by  the  defendants.  A  claimed  a  right,  common  to 
himself  and  o^.her  raiyats  of  h-s  village,  to  use  the  water  during  the  day-time 
under  an  arrangement  by  which  R,  0,  and  the  other  defendants  in  the  suit  were 
entitled  to  use  the  water  during  the  night  time.  The  suit  was  dismissed. 

In  1382  A  and  four  other  raiyats,  not  parties  to  the  former  suit,  sued  B  C, 
and  thirteen  others,  not  parties  to  the  former  suit,  for  a  decree  declaring  that  the 
plaintiffs  were  entitled  to  the  exclusive  use  of  the  water  in  the  channel  by  day. 

Toe  Lower  Courts  Jield  that  the  suit  was  barred  by  Section  13  of  the  Code  of 
Civil  Procedure  : 

Held,  that  as  between  the  plaintiffs  other  than  A  and  the  defendants,  and  as 
between  A  and  the  defendants  other  than  B  and  C.  the  suit  was  not  barred  by 
Section  13  of  theUode  of  Civil  Procedure. 

[R.,  33   C.  905  (912)  =  10  C  W.N.  867  ;  23  M.  23   (32)  ;    D.,  6  C.W.N.    178  (180) ;  16 
C.P.L  R.  161  (162).] 

THIS  was  an  aopeal  from  the  decree  of  C.  W.  W.  Martin,  District 
Judge  of  Salem,  confirming  the  decree  of  H.  Krishna  Kau,  District  Munsif 
of  Dharmapuri,  in  suit  476  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgments  of  the  Court  (KERNAN  and  HUTCHINS,  JJ.). 

Bhashyam  Ayyangar  and  Kaliana  Ramayyar,  for  the  appellants. 

Ramachandra  Rau  Saheb,  for  respondents. 

JUDGMENTS. 

HUTCHINS,  J. — This  is  a  suit  brought  by  fiva  raiyats  of  Chandra- 
puram  to  establish  an  arrangement  whereby  the  water  of  a  certain 
channel  is  reserved  for  the  nanjai  lands  of  Chandrapuram  during  the 
twelve  hours  of  the  day,  but  for  the  gardens  of  Chandrapuram  and 
another  village  during  the  night.  The  plaint  alleges  that  since  June,  1881, 
the  defendants  have  shut  off  the  waters  of  the  channel  from  both  nanjai 
and  garden  lands  of  Chandrapuram  and  have  been  using  them  exclusively 
for  the  garden  lands  of  the  other  village  and  of  a  third  village  named 
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1885      'Agaram.     Both  the  [497]    Courts   below  have  found  that  the  claim  is 
APRIL  25.    res  judicata  by  the  decree  of  the  same  Munsif  in  original  suit  No.  82  of 

1881. 

APPEL-  That  was  a  suit  brought  by  the  present  plaintiff  No.  3  against  two 

LATE       of  the  present  defendants  and  others  to  recover  damages  on  account  of  his 

CIVIL,      crops  having  withered  in  consequence  of  the   present  defendants  Nos.  1 

and  13  and  the  other  defendants   in  that  case  diverting  the  channel  now 

8  M.  496.    in  question  in  the  day  time  of  the  5th  July,  1880,  when  under  the  alleged 

arrangement  it  was  the  turn  of  the  then  plaintiff  to  have  the  water.     The 

two  defendants  who  are  defendants  in  this  case,  denied  the  arrangement, 

and  contended  that  the  village  of  Agaram  was  also  entitled  to  the  use  of 

the  channel  by  day  as  well  as  by  night.     The  first  issue  framed  was 

whether  the  then  plaintiff   was  entitled  to  the  water  during  daytime  to 

the  exclusion  of  the  defendants.     This  issue  was  found  against  the  plaint- 

iff  and  his  suit  was  dismissed. 

There  is  no  doubt  that  as  between  him,  that  is  the  present  plaintiff 
No.  3,  and  the  defendants  arrayed  against  him  in  that  suit,,  including  the 
present  defendants  Nos.  1  and  13,  the  finding  of  that  issue  is  res  judicata, 
and  conclusive.  But  as  between  the  other  plaintiffs  and  the  defendants, 
even  including  defendants  Nos.  1  and  13,  the  finding  will  nob  be  res 
judicata,  unless  it  is  shown  that  those  plaintiffs  were  sufficiently  repre- 
sented by  plaintiff  No.  3  and  the  other  defendants  by  Nos.  1  and  13. 

The  former  suit  was  brought  by  plaintiff  No.  3  personally  for  damages 
caused  to  himself  by  the  loss  of  his  own  individual  crop.  It  was  brought 
after  Section  30  of  the  Civil  Procedure  Code  came  into  force,  but  it  is 
not  pretended  that  there  was  any  permission  of  r,he  Court  to  enable  tbe 
then  plaintiff  to  sue,  or  the  then  defendants  to  be  sued,  on  behalf  of  other 
parties  interested  in  establishing  or  denying  the  same  arrangement,  or 
that  there  was  any  notice  of  the  institution  of  the  suit  to  parties  so 
interested. 

The  Munsif  relies  on  explanation  5  to  Section  13  of  the  Code,  but  the 
then  plaintiff,  although  he  alleged  a  private  right  which  he  claimed  to  have 
in  common  with  others,  did  not  claim  it  on  behalf  of  those  others,  but 
sued  for  damages  caused  to  himsalf  individually  by  the  infraction  of  that 
common  right.  Neither  with  reference  to  Section  30,  nor  under  the  law 
as  it  existed  bsfora  the  amendment  of  the  Coda,  was  the  suit  a  represen- 
tative suit  brought  by  the  then  plaintiff  on  behalf  of  himself  and  others 
interested. 

[498]  The  District  Judge  on  the  other  hand  relies  on  the  words  '  for 
any  of  them  "  in  Section  13.  "  No  Court  shall  try  an  issue  decided  in  a 
former  suit  between  the  same  parties,  or  between  parties  under  whom  they 
or  any  of  them  claimed."  We  have  alreadv  shown  that  this  is  not  a  suit 
between  the  same  parties,  although  one  of  the  plaintiffs  was  a  party  to  the 
other  suit,  and  none  of  these  plaintiffs  claim  under  him  ;  and  it  seems  quite 
clear,  "  parties  under  whom  they  or  any  of  them  claim."  is  to  be  be  cons- 
trued with  reference  to  the  preceding  words  "  the  same  parties,"  so  as  to 
include  the  representatives  of  any  in  the  term  "  parties."  On  the  District 
Judge's  interpretation  it  would  be  open  to  a  plaintiff  to  estop  all  his  oppo- 
nents by  joining  as  defendant  the  representative  of  one  against  whose  pre- 
decessor he  had  obtained  a  decree. 

The  dismissal  of  the  suit  as  res  judicata  is  wrong,  and  we  set  aside- 
the  decree  of  the  Lower  Appellate  Court  and  remand  the  suit  for  a  decision 
on  the  merits.  The  costs  of  this  appeal  will  abide  and  follow  the  result. 
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KEBNAN,  J. — As  between  Vedanta  Ayyangar,  the  plaintiff  No.  3 
(plaintiff  in  suit  82  of  1881),  and  such  of  the  defendants  to  the  latter 
suit  as  are  defendants  in  this  suit,  the  plea  of  res  jiulicata  is  a  bar  to 
plaintiff's  claim.  It  makes  no  matter  that  in  this  suit  the  plaintiff  No.  3 
asks  for  a  declaration  not  asked  for  in  the  former  suit.  He  could  have 
asked  for  it  in  the  former  suit  if  his  claim  was  good.  The  matter  in  issue 
in  this  suit  and  in  the  former  suit  is  directly  and  substantially  the  same  in 
respect  of  plaintiff  No.  3,  and  the  defendants  to  this  suit  who  were  defend- 
ants to  suit  No.  82  of  1881.  As  between  those  parties,  Section  26  will 
apply,  and  this  suit  may  be  dismissed  as  between  those  parties. 

But  when  the  record  is  so  far  cleared,  there  still  remain  for  decision 
rights  not  yet  tried  as  between  all  the  plaintiffs  and  such  of  the  defend- 
ants as  were  not  defendants  in  the  former  suitH  and  as  between  all  the 
plaintiffs,  except  No.  3,  and  all  the  defendants  in  the  suit. 

These  rights  have  not  been  determined,  the  Courts  below  having 
disposed  of  the  case  upon  an  erroneous  view  of  the  construction  of  Section 
13,  explanation  5.  Both  Courts  decided  that  because  plaintiff  No.  3  claimed 
a  right  in  common  with  the  rest  of  the  plaintiffs — that  is,  because  this 
right  put  forward  by  the  plaintiff  [499]  No.  3  was,  in  suit  No.  82  of  1881, 
held  to  be  unfounded — therefore,  the  other  plaintiffs  in  this  suit  are  barred 
from  bringing  this  suit. 

Now  in  Suit  82  of  1881  plaintiff  No.  3  did  not  put  forward  any 
claim  as  being  claimed  in  common  with  the  other  plaintiffs.  No  doubt 
he  stated  that  he  was  one  of  the  villagers,  but  his  ciaim  was  made 
exclusively  for  injury  done  to  himself.  His  claim  to  the  right  of  water 
was  plainly  a  claim  in  common  with  other  villagers,  but  he  did  not  put 
forward  their  rights,  though,  if  he  succeeded,  they  would  have  probably 
been  benefited.  Now,  unless  the  other  plaintiffs  were  aware  of  the  suit 
of  plaintiff  No.  3  and  authorized  him  to  make  the  claim  for  them  (of 
which  there  is  neither  allegation  nor  evidence),  plaintiff  No.  3  would 
hava  had  no  authority  to  claim  on  their  behalf  so  as  to  bind  them  from 
afterwards  bringing  their  own  suit.  One  party  having  a  right  in  common 
with  others  is  noc  at  liberty  or  authorized  to  sue  in  his  own  name  to 
establish  the  right  of  the  others  except  by  their  authority.  Explanation  5 
must  be  read  with  the  provisions  of  Section  30  and  the  principles  to  be 
found  in  that  section.  If  that  section  had  been  followed,  which  it  was 
not,  then  the  other  plaintiffs  would  be  bound. 

The  words  "  any  of  them  "  in  Section  13  do  not  affect  the  case. 
Those  words  refer  to  any  of  the  parties  claiming  under  any  party  bound 
by  the  former  proceeding. 

As  to  limitation,  if  plaintiffs'  claims  are  good,  there  may  have  been  a 
new  obstruction  or  interference,  with  their  rights  in  1881  and  afterwards 
up  to  the  filing  of  the  suit.  Therefore  this  question  of  limitation  must 
be  tried.  The  decrees  of  the  Munsif  and  of  the  Lower  Appellate  Court 
are  reversed  and  the  case  remanded  for  trial,  it  having  been  disposed  of 
on  a  preliminary  point. 
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[500]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


LATE 

CIVIL. 

8  M.  500. 


LAKSHMAKKA  AND  ANOTHER  (Defendants]  v.  BALI  (Plaintiff).* 
[5th  and  19th  March,  1885.] 

Regulation  IV  of  1816  —  Village  Munsif — Jurisdiction — Power  to  transfer  suits. 

In  a  suit  under  Regulation  IV  of  1816,  the  defendant  having  objected  to  the 
Village  Muosif  trying  the  suit  on  the  ground  of  personal  hostility ,  the  Munsif 
transferred  the  suit  to  another  Village  Munsif : 

Held  that  this  transfer  was  illegal. 

Per  HUTCHINS,  J. 

Semble  : — In  such  a  cas<5  the  Village  Munsif  should  report  the  facts  to  the  Dis- 
trict Court,  and  the  District  Judge  should  transfer  the  case  for  trial  to  another 
Village  Munsif. 

THESE  cases  were  referred  to  the  High  Court  by  W.  F.  Grahame, 
District  Judge  of  Cuddapah. 

The  facts  necessary  for  the  purpose  of  this  reoort  appear  from  the 
judgment  of  the  High  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.). 

Srirangacharyar,  for  plaintiff. 

Defendants  were  not  represented. 

JUDGMENT. 

HUTCHINS,  J. — In  these  cases  one  Bali  Eeddi  sued  two  persons, 
Lakshmakka  and  Eamasami,  respectively,  for  Es.  18,  being  the  value  of 
manure  agreed  by  them  to  be  delivered  in  respect  of  certain  houses  said 
to  have  been  built  on  the  plaintiff's  land.  The  Village  Munsif  gave 
judgment  for  Es.  12  in  each  case.  The  District  Judge  has  referred  the 
decrees  as  illegal  on  the  ground  that,  although  there  is  no  evidence  that 
the  Munsif  acted  with  such  corruption  or  gross  partiality  as  would  entitle 
the  District  Court  to  interfere  under  Section  29,  Eegulation  IV  of  1816, 
the  property  which  the  Munsif  "  thought  fit  to  divide  into  two  parcels, 
each  worth  Es.  18,  is  really  one,"  and  the  splitting  of  the  claim  was  in 
order  to  clutch  a  jurisdiction  which  he  did  not  really  possess. 

[501]  On  referring  to  the  pleadings  I  find  a  separate  contract  alleged 
with  regard  to  each  defendant,  and  that  neither  defendant  set  up  the  plea 
which  has  now  been  raised  before  the  District  Judge.  The  evidence  taken 
by  the  Village  Munsif  shows  that  the  two  defendants  between  them  have 
three  houses,  and  whether  these  are  held  by  them  jointly  or  severally,  the 
objection  that  the  two  suits  were  in  respect;  of  the  same  house  cannot  be 
raised  now,  nor  is  there  anything  to  support  the  statement  that  the  Munsif 
thought  fit  to  divide  the  property. 

There  is,  however,  an  entirely  different  ground  for  holding  that  the 
Munsif  had  no  jurisdiction.  The  parties  reside  within  the  jurisdiction  of 
the  Village  Munsif  of  Mamillapalle,  before  whom  the  suits  were  originally 
instituted.  The  suits  were  transferred  by  him  to  the  neighbouring  Munsif 
of  Utkur,  and  it  is  the  Munsif  of  Utkur  who  has  passed  the  decrees.  The 
transfer  is  said  to  have  been  made  by  an  endorsement  of  the  Munsif  of 
Mamillapalle.  The  reason  for  the  transfer  does  not  appear  ;  but  it  was  not 
because  the  Munsif  was  himself  a  party  :  probably  it  was  because  the 
defendants  in  their  written  statements  objected  to  his  trying  the  cases 
himself,  as  he  was  their  enemy. 

*  Civil  Eevision  Cases  397  and  398  of  1884. 
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Section  5  of  the  Eegulation  empowers  Village  Munsifs  to  try  suits  the 
yalue  of  which  does  not  exceed  Es.  10,  and  this  limit  has  since  been 
raised  to  Es.  20.  Section  8  prohibits  a  Village  Munsif  from  taking 
cognizance  of  a  suit  against  any  person  or  persons  not  actually  resident 
within  his  jurisdiction.  Section  7  further  forbids  his  trying  any  suit  in 
which  he  himself  or  any  of  his  immediate  servants  is  personally  interested. 
Section  26  provides  that  suits  in  which  the  Village  Munsif  is  a  party 
shall  be  tried  by  the  Munsif  of  another  village  or  by  any  competent 
authority. 

I  am  disposed  to  think  that  Section  26  does  not  operate  to  give  the 
Munsif  who  has  jurisdiction  power  to  transfer  a  suit  to  another  Munsif : 
if  it  did.  it  would  practically  give  one  of  the  parties  to  the  suit  the  right  to 
choose  the  person  by  whom  his  case  shall  be  determined  :  it  is  admitted 
by  both  these  Munsifs  that  they  are  intimate  friends.  But  even  if 
Section  26  could  by  implication  be  held  to  confer  such  a  power,  it  does  not 
apply  here  for  the  sittiple  reason  that  the  Munsif  of  Mamillapalle  was  not 
himself  a  party. 

[502]  It  seems  to  me,  therefore,  that  the  Munsif  of  Utkur  had  no 
jurisdiction,  and  that  both  the  decrees  must  be  set  aside. 

It  is  a  question  of  some  difficulty  what  course  the  Munsif  of  Mamilla- 
palle ought  to  have  followed  when  he  found  the  defendants  objecting  to 
his  trying  the  claims  against  them  on  account  of  his  personal  hostility. 
I  am  inclined  to  think  that,  like  any  other  Court  possessing  jurisdiction 
over  the  subject- matter,  he  should  have  reported  the  facts  to  the  superior 
Court  having  power  to  say  what  ought  to  be  done  and  to  transfer  suits 
i.e.,  to  the  District  Court.  It  is  true  that  nothing  in  the  Procedure  Code 
affects  the  jurisdiction  or  procedure  of  Village  Munsifs  (Section  6),  and 
that,  therefore,  the  District  Court's  power  to  transfer  such  a  suit  under 
Section  25  might  be  questionable  ;  but  the  power  to  select  a  tribunal  is 
impliedly  given  to  some  one,  and,  as  I  hold  that  it  cannot  have  been  given 
to  the  Munsif  himself,  it  must  be  vested  in  the  person  contemplated  in  the 
Eegulation  as  the  Munsifs  official  superior,  i.e.,  the  District  Judge.  Any 
other  interpretation  must  lead  to  an  absurdity. 

MUTTUSAMI  AYYAE,  J. — I  am  also  of  opinion  that  the  decrees  which 
are  referred  to  us  as  illegal  must  be  set  aside. 

I  come  to  this  conclusion  on  the  ground  that  the  Village  Munsif  who 
tried  the  suits  had  no  jurisdiction  to  try  them.  The  defendants  did  not 
reside  within  his  jurisdiction,  nor  was  the  imputation  of  enmity  between 
them  and  the  Villase  Munsif  of  Mamillapalle  a  ground  upon  which  it  was 
competent  to  him  to  transfer  the  suits  to  another  Village  Munsif  either 
under  Section  26  or  any  ocher  section  of  Eegulation  IV  of  1816.  I  do  not, 
however,  think  that  it  is  necessary  to  consider  for  the  purpose  of  this 
reference  whether  in  a  case  properly  falling  under  Section  26  the  Village 
Munsif  of  Mamillapalle  would  not  be  entitled  to  transfer  the  suit  to 
another  Village  Munsif,  or  whether  the  District  Court  might  interfere  to 
transfer  a  suit  from  one  Village  Munsif  to  another  when  the  defendant 
objects  to  the  Munsif  of  his  own  village  trying  it  on  the  ground  of  personal 
hostility. 
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[S03]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 

In  re  QUABME.*     [10th  July,  1885.] 

Civil  Procedure  Code,  Sectioiis  336,  341,  344,  349—  Judgment-debtor — Imprisonment- 
Discharge. 

Sections  336  and  349  of  the  Code  of  Civil  Procedure,  1882,  are  applicable  to 
judgment-debtors  under  arrest,  but  not  committed  to  jail.  A  judgment-debtor 
committed  to  jail  can  only  be  discharged  under  Section  341. 

[P.,  12  B.  46  (48)  ;  R.,   8  Tnd.  Cas.  319  (320)=95-P  R.  1910  =  190  P.L.R.  1910  =  133  P. 
W.R.  1910;  30P.L.R.  1910.] 

THIS  was  a  case  stated  under  Section  617  of  the  Code  of  Civil  Proce- 
dure by  W.  E.  Clarke,  Subordinate  Judge,  Nilgiris,  in  Small.  Cause  Suit 
No.  289  of  1884. 

The  statement  of  the  case  was  as  follows. 

In  Small  Cause  No.  289  of  1884,  one  Mr.  E.A.  Quarme  being  arrested 
in  execution  of  the  decree,  and  being  unable  to  pay  the  decree  amount, 
was  sent  to  jail  under  Section  336  of  the  Code  of  Civil  Procedure  ;  he 
now  seeks  to  be  released  on  furnishing  security,  pending  the  hearing  of 
an  insolvency  petition  which  he  has  filed. 

My  doubt  is,  whether  I  have  the  power  to  release  a  judgment-debtor 
who  is  undergoing  imprisonment  on  his  furnishing  security,  pending  the 
determination  of  his  insolvency  petition. 

It  appears  to  me  that,  according  to  the  Code,  there  are  only  two 
ways  in  which  a  judgment- debtor  can  obtain  his  release  after  arrest,  and 
only  one  method  by  which  he  can  obtain  release  after  imprisonment. 
After  being  arresf'ed  he  may  be  released  on  furnishing  security  under 
Section  336  or  Section  349  ;  but  he  can  only  be  discharged  from  jail  under 
Section  341.  What  makes  me  entertain  a  doubt  as  to  this  view  being 
correct,  however,  is,  that  by  Section  344  a  judgment-debtor  either  arresterf 
or  imprisoned  may  apply  to  be  declared  an  insolvent,  and  Section  349, 
which  is  contained  in  the  same  chapter  as  Section  344,  allows  him,  if 
arrested,  to  be  released  on  furnishing  security,  but  apparently  has  purposely 
been  silent  as  to  what  is  to  be  done  with  regard  to  his  release  if  he  has 
been  imprisoned  and  yet  seeks  [504]  to  be  declared  an  insolvent.  The 
practice  in  this  Court,  which  has  existed,  as  I  am  given  to  understand, 
before  I  had  any  connection  with  it,  has  been  to  release  applicants  for 
insolvency,  although  imprisoned,  on  their  furnishing  security  ;  but  now 
that  my  attention  has  been  particularly  directed  to  Section  349,  I  am 
of  opinion  that  the  practice  hitherto  prevailing  is  erroneous,  the  point  is 
of  considerable  importance,  and  therefore  I  have  ventured  to  seek  a  definite 
decision  regarding  it  from  the  High  Court.  I  would,  therefore,  respect- 
fully solicit  an  answer  to  the  following  question  : — 

Whether  when  a  judgment-debtor  has  once  been  imprisoned  he  can 
be  released  from  jail  on  furnishing  security  after  he  has  filed  his  insol- 
vency petition  under  Section  345. 

Counsel  were  not  instructed. 

The  Court  (MUTTDSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

•  Referred  Case  No.  5  of  1885. 
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JUDGMENT. 

There  is  no  provision  in  the  Code  of  Civil  Procedure  for  releasing  a 
judgment-debtor  who  has  beeu  imprisoned  on  security  pending  the 
disposal  of  his  petition  to  be  declared  an  insolvent.  Sections  336  and 
349  are  applicable  to  judgment-debtors  who  are  under  arrest  and  not 
already  committed  to  jail.  When  a  debtor  is  imprisoned  be  can  only  be 
discharged  under  Section  341. 


8  M.  504. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brandt. 


In  re  NARISI  AND  OTHERS.*      [1st  May,  1885.] 

Civil  Procedure  Code,  Section  592 — Pauper  appeal— Application  by  party,  not  by  pleader, 
necessary. 

An  application  for  leave  to  appetl  in  forma  j.d'iperts,  under  Section  592  of  the 
Code  of  Civil  Procedure,  musf.  be  made  by  the  party  in  person,  subject  to  tbe 
exemption  contained  m  Section  404  of  the  Code  of  (Jivil  Procedure. 

[N.F.,  26  M.  369  (370).] 

THIS  was  an  application  for  leave  to  appeal  in  forma  pauperis  to  the 
High  Couro  from  the  decree  of  the  District  Court  of  Godavari  in  suit  17 
of  1883. 

The  aoplicants,  plaintiffs  in  the  suit,  minors,  represented  by  [505] 
their  mother  Subbamma,  had  brought  the  suit  in  forma  pauperis  in  the 
District  Court.  The  application  was  presented  by  Subba  Bau,  Vakil  of 
the  High  Court,  under  a  power-of-attoraey  executed  by  Subbamma.  but 
was  rejected  in  the  Admission  Court  OQ  tbe  ground  that  it  could  not  be 
presented  by  a  vakil. 

JUDGMENT. 

The  following  judgment  was  delivered  by 

BRANDT,  J. — The  appeal  is  one  which  I  should  have  admitted,  as 
it  is  doubtful  whether  the  District  Judge  ha*  dealt  properly  with  the  suit, 
having  regard  to  the  issues  framed. 

But  a  question  arises  as  to  whether  an  application  for  leave  to  appeal 
in  forma  pauperis,  when  not  presented  by  the  applicant  in  person,  such 
applicant  not  being  exempt  from  appearing  in  Court,  can  be  enter- 
tained. 

Section  592  of  the  Code  provides  that  any  person  entitled  to  appeal, 
if  unable  to  pay  the  fee  required,  "  may,  on  presenting  an  application, 
accompained  by  a  memorandum  of  appeal,  be  allowed  to  appeal  as  a 
pauper,  subject  to  the  rules  contained  in  Chapters  XXVI  (relating  to 
pauper  suits) ,  XLI,  XLII  and  XLIII  (relating  to  appeals)  in  so  far  as 
those  rules  are  applicable." 

Section  404  in  Chapter  XXVI  provides  that  "  notwithstanding  any- 
thing contained  in  Section  36  (relating  to  recognized  agents  and  pleaders) 
the  application  (to  sue  as  a  pauper)  shall  be  made  to  the  Court  by  the 
applicant  in  person,"  unless  he  is  exempt  under  Section  640  or 
Section  641  from  appearing  in  Court,  in  which  case  it  may  be  presented, 
not  by  any  pleader  or  vakil,  but  "  by  a  duly  authorized  agent  who  can 

*  Civrl«Mi8cellaneou8  Petition  158  of  1985. 
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answer  all  material  questions  relating  to  the  application  and  who  may 
be  examined  in  the  same  manner  as  the  party "  might  have  been 
examined  if  he  or  she  had  appeared  in  person. 

Now,  although  the  same  necessity  for  the  personal  appear  mce  of  the 
party  may  not,  and  probably  does  not,  exist  in  the  case  of  an  appeal  as 
exists  at  and  before  the  proceedings  prior  to  admission  of  a  oauper's  suit, 
and  though  it  might  be  even  preferable  to  have  a  vakil  of  the  Court  to  show 
that  the  decree  appealed  against  is  contrary  to  law,  or  otherwise  erroneous 
or  unjust,  I  cannot  hold  that  this  rule  is  not  applicable  to  pauper  appeals. 

The  Code  of  1859  (Section  368)  did  not  in  terms  require  the 
application  for  leave  to  appeal  as  a  pauper  to  be  presented  in  person  ; 
it  required  the  application  "  to  be  written  and  presented"  within  [506] 
proper  time ;  but  in  Mussomut  Bhugobutty's  cnw  (1)  it  was  held  that 
this  section  read  with  the  Section  301  relating  to  presentation  of 
applications  to  sue  as  a  pauper  (which  required  the  application  to  be 
presented  in  person)  made  it  imperative  that  the  application  to  appeal 
also  should  be  presented  in  person. 

Now  the  wording  of  the  present  Code  is  much  morn  explicit.  It  in 
terms  imports  into  the  provisions  of  Chapter  XLIV  the  rules  contained  in 
Chapter  XXVI,  and.  moreover,  expressly  states  in  Section  404  in  the 
latter  chapter  that  Section  36  shall  not  apply  in  the  case  of  suits  in  forma, 
pauperis,  which  was  not  clearly  expressed  in  the  Code  of  1859. 

I  must  then  hold,  that  this  application  cannot  be  admitted. 


8  M.  506. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Keman,  Officiating  Chief  Justice,  and 
Mr.  Justice  Hutchins. 

VELATDTHAN  (Defendant  No.  1),  Appellant  v.  LAKSMANA 
(Plaintitf),  Respondent*      [29th  April  and  6th  July,  1885.] 

Civil  Procedure  Code,  1859,  Section  246—  Limitation  Act,  1871 — Estoppel. 

An  order  passed  under  Section  246  of  the  Code  of  Civil  Procedure.  1859,  reject- 
ing a  claim,  after  iavesoigation,  will,  if  not  contested  by  suit  by  the  claimant, 
esiop  him  afterwards  from  pleading  adverse  possession  at  the  dite  of  the  order  in 
a  suit.brought  to  eject  him  by  the  decree-holler. 

[P.,  10  M.  357  (360)  ;  R.,  22  B.  6iO  (645)  ;   17  M.  17  (20).] 

THIS  was  an  appeal  against  the  decree  of  A.  J.  Mangalam  Pillai, 
Subordinate  Judge  of  Madura  (West),  reversing  the  decree  of  A.  Kuppusami 
Ayyanear,  Additional  District  Munsif  of  Madura,  in  suit  11  of  1884. 

The  plaintiff,  Laksmana  Chetti,  sued  Velayuthan  Servai  and  ten 
others  to  recover  certain  land  and  mesne  profits.  The  plaintiff  alleged 
that  the  owner  of  the  land,  Laksmana  Servai,  mortgaged  it  to  Karuppanan 
in  1872  ;  that  in  execution  of  a  decree  obtained  by  plaintiff's  brother 
against  Karuppanan  in  suit  259  of  1875  the  land  was  attached  and  the 
mortgagee's  title  bought  by  plaintiff's  brother  and  delivery  made  in  execu- 
tion of  the  [507]  decree  in  1877  ;  that  in  1878  the  plaintiff's  brother  bought, 
the  equity  of  redemption  from  the  owner,  and  that  the  defendants  trespass- 
ed on  the  land  in  1881-82  and  carried  off  the  crops.  It  was  further 

*  Second  Appeal  86  of  1885. 
(1)  21  W.  R.  308. 
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alleged  that  the  father  of  defendant  No.  1  had  failed  ia  suit  206  of  1876 
to  establish  his  title  to  the  land,  and  that  in  suit;  259  of  1875  aforesaid  a 
claim  made  by  the  father  of  defendant  No.  1  had  been  rejected  under 
Section  246  of  the  Code  of  Civil  Procedure,  1859.  Defendant  No.  1 
denied  the  title  of  Laksmana  Servai  and  the  possession  of  Karuppanan, 
and  alleged  that  he  (defendant  No.  1)  and  his  ancestors  had  been  in 
possession  under  a  sale-deed  since  1823. 

The  Munsif  found  that  the  title  of  plaintiff  and  possession  of  Karup- 
panan were  not  proved,  and  that  the  mortgage  alleged  to  have  been 
executed  by  Karuppanan  was  collusive. 

The  Munsif  also  found  that  fcbe  title  by  purchase  in  1823,  set  up  by 
defendant  No.  1,  was  not  proved,  but  that  he  and  his  ancestors  had  held 
possession  for  fifty  years. 

The  suit  was  dismissed. 

Plaintiff  appealed. 

The  Subordinate  Judge  found  that  the  plaintiff's  title  was  proved,  and 
ruled  that  the  title  of  defendant  No.  1  "  must  be  held  to  be  deluncb  "  by 
reason  of  the  decree  in  suit  206  of  1876,  and  by  reason  of  the  order 
rejecting  the  claim  made  by  his  father  in  suit*  295  of  1875,  inasmuch  as  no 
suit  had  been  brougho  to  set  aside  that  order  (which  was  passed  on  the 
30th  January  1877)  under  Section  246  of  the  Code  of  Civil  Procedure, 
1859. 

Defendant  No.  1  appealed  to  the  High  Court  on  the  following 
grounds : — 

(1)  Upon    the   findings  of  fact    in  the  case,  the  plaintiff's    suit  is 

clearly  barred  by  limitation. 

(2)  The   Subordinate  Judge  is  wrong  in  holding  that  the  decision 

in  original  suit  No.  206  of  1876  is,  res  judicata,  in  favour  of 
plaintiff  in  the  present  suit. 

(3)  The  defence  of  the  defendants,  so  far  as  it  is  baser!  upon  limita- 

tion, is  unaffected  by  original  suit  No.  206  of  1876  and  the  order 
passed  under  Section  246  of  the  former  Code  of  Civil  Procedure 
on  a  claim  preferred  by  defendant  in  execution  proceed  ings  in 
original  suit  No.  275  of  1875.* 

[808]  (4)  The  said  order  under  the  former  Code  was  passed  when 
Act  IX  of  1871  was  in  force,  and  the  defendants  were  not 
bound  to  bring  a  regular  suit  within  one  year  from  the  date  of 
such  order,  even  assuming  that  such  order  was  passed  under 
Section  246. 

(5)  The  said  order  was  not  passed   under  Section  246  after  holding 

an  investigation  under  the  said  section. 

(6)  The    defendants  being  in  possession,  can  rely  upon  their    long 

possession  as  a  bar  to  the  plaintiff's  suit,  and  it  is  not  neces- 
sary for  them  to  rely  upon  limitation,  as  aground  of  positive 
title  by  extinguishment  of  plaintiff's  title,  if  any. 

(7)  The   Subordinate  Judge  has  given   no  finding  as  to  the  alleged 

delivery  of  possession  to  plaintiff. 

The  facts  necessary  for  the  purpose  of  this    report  appear  from    the 
judgment  of  the   Court  (KERNAN.    Officiating  C.J.,  and   HUTCHTNS,  J.). 
Bhashyam  Ayyangar,  for  appellant. 
Hon.  Subramanya  Ayyar,  for  respondent. 

*  [Referred  to  in  page  506  and  para.  1  of  this  page  also  aa  No.  "  259  of  1875."] 
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JUDGMENT. 

The  respondent  was  clearly  entitled  to  recover,  and  the  Subordinate 
Judge's  decree  is  right,  unless  the  appellant  is  entitled  to  set  up  his  hostile 
possession  for  more  than  twelve  years.  If  he  can  set  up  that  plea,  there 
will  have  to  be  a  remand  in  order  that  the  question  whether  he  has  so  held 
possession  may  be  determined. 

The  Subordinate  Judge  has  found  thab  the  pie*  was  precluded,  first,  bY 
the  former  litigation  of  1876,  and  secondly,  by  the  order  rejecting  the  appel- 
lant's claim  in  November  1876  which  has  nob  been  contested  by  a  regular 
suit  within  the  statutory  period. 

On  the  first  point,  we  think  the  Subordinate  Judge  is  wrong.  Original 
suit  206  of  1876  was  brought  by  the  appellant's  father  to  obtain  a  decla- 
ration of  his  title  to  the  lands  in  dispute.  Two  issues  were  framed,  viz.,  (l) 
whether  the  lands  were  the  property  of  appellant's  father  ;  (2)  in  whose 
enjoyment  were  they,  and  for  how  long  had  they  been  so.  As  proof  of 
title  under  the  first  issue,  the  appellant's  father  relied  on  a  conveyance  of 
1823,  but  this  was  discredited  by  both  the  Courts.  Upon  the  second 
issue  the  Munsif  found  that  appellant's  father  had  been  in  posses- 
sion from  1823  to  1872,  when  he  was  dispossessed  under  a  process 
[509]  obtained  in  a  collusive  suit,  but  that  his  enjoyment  had  been  as  a 
mortgagee,  and  that,  having  been  out  of  possession  at  the  time  he  insti- 
tuted the  suic,  he  was  not  entitled  to  a  declaration  of  title.  In  appeal,  the 
District  Court  declined  to  go  into  the  question  whether  the  appellant's 
father  was  not  still  in  possession,  holding  that,  even  if  still  in  possession, 
he  had  failed  to  prove  his  title  aod  was  noc  entitled  to  have  a  declaration 
made  of  his  absolute  ownership.  It  is  evident  that  there  was  no 
adjudication  of  the  question  of  possession,  and  that,  so  far  as  those 
decrees  go,  the  appellant  is  not  debarred  from  now  setting  up  that  he  was 
then,  and  still  is,  and  has  for  half  a  century  been,  in  hostile  possession. 
The  only  effect  of  those  decrees  is  to  estop  the  appellant  from  setting  up 
that  he  then  had  title  to  the  lands. 

The  second  point  is  more  difficult  to  decide.  Before  the  Munsif's 
decree  in  original  suit  206  of  1876  was  passed,  the  lands  had  been  attached 
in  the  suit  which  the  Munsif  eventually  found  to  be  a  collusive  suit,  and 
appellant  had  put  forward  a  claim  under  Section  246  of  the  Code  of  1859, 
stating  that  the  lands  belonged  to  himself  and  were  in  his  possession  and 
that,  as  the  judgment-debtor  (an  alleged  mortgagee)  had  no  right  what- 
ever to  them,  the  attachment  should  be  removed.  The  Munsif  held  some 
inquiry  into  the  matter,  but  eventually  rejected  the  claim,  finding,  that  by 
that  time  (13th  January  1877)  it  had  been  disallowed  by  another  Munsif 
in  original  suit  206  above  mentioned.  The  appellant  has  made  no 
attempt  as  yet  to  get  that  order  set  aside.  The  property  was  sold  and 
purchased  by  the  respondent  in  July  1877,  and  the  appeal  against  the 
decree  in  original  suit  206  was  dismissed  in  the  following  September. 

Now  it  has  been  held  by  this  Court  in  B.  Krishna  Rau  v.  Lakshmana 
Shanbhogue  (l)  that  an  order  passed  under  Section  246,  disallowing  an 
objector's  claim,  amounts  to  a  summary  declaration  of  a  want  of  title  in  the 
objector,  and  that  such  declaration  becomes  equivalent  to  a  final  adjudi- 
cation against  his  right,  unless  he  brings  a  regular  suit  to  supersede 
the  order  by  establishing  his  right.  The  case  of  Badri  Prasad  v. 
Muhammad  Yusiif  (2)  is  another  authority  to  the  same  effect  and  we  were 


(l)  4  M.  307. 


(2)  1  A.  381. 
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also  referred  to  Krishnaji  Vithal  v.  Bhaskar  Rangnath  (1).  The  defend- 
ant has  not  brought  any  suit  to  establish  his  right  since  his  objection  was 
[510]  disallowed,  and  if  his  appeal  against  the  decree  in  original  suit  206 
oan  be  regarded  as  such  a  suit,  it  failed.  The  order  passed  on  bis  objec- 
tion, not  having  been  questioned  by  a  regular  suit;,  estops  him  now  from 
setting  up  the  same  claim  or  objection  in  this  suit,  and  it  only  becomes 
necessary  to  see  what  it  was  that  he  set  up.  He  set  up  both  a  right  and 
a  present  possession  on  his  own  account.  He  admits  that  he  cannot  now 
set  up  his  right,  but  he  contends  that  he  can  put  forward  his  possession. 
His  vakil  contended  that,  if  at  the  time  his  claim  was  dismissed  he  had 
been  twelve  years  in  adverse  possession — or  if  he  had  been  at  that  time 
some  years,  say,  ten  or  eleven  years,  in  possession,  and  if  he  continued  in 
possession  after  the  dismissal  of  the  claim  a  sufficient  time  to  make  up 
with  his  prior  possession  twelve  years,  then  he  would  have  a  title  by 
possession  notwithstanding  the  order  of  dismissal.  But  the  order  of  dis- 
missal was  an  adjudication  against  the  claimant  and  he  cannot  make  any 
case  relying  on  any  possession  in  whole  or  in  part  prior  to  that  order. 
The  terms  of  Section  246  here  become  material.  The  claim  is  to  be  dis- 
allowed, if  it  appear  to  the  satisfaction  of  the  Court  that  the  property  was 
in  possession  of  the  judgment-debtor  as  his  own,  or  of  his  tenants.  The 
order  was  therefore  an  adjudication  that  the  land  was  not  in  the  apuel- 
lant's  possession,  as  he  bad  asserted  it  was,  and  we  feel  constrained  to  hold 
that  it  is  not  now  open  to  him  to  assert,  in  direct  opposition  to  shat 
declaration,  that  he  was  in  possession. 

Whether  it  is  still  open  to  the  respondent  to  bring  a  suit  to  establish 
his  right  is  a  question  which  need  not  now  be  considered.  In  B.  Krishna 
Ban's  case,  the  purchaser  had  brought  bis  suit  within  the  year  allowed  to- 
the  objector  and  defendant,  but  it  was  nevertheless  held  that  the  latter 
could  not  plead  his  right,  though  he  might  have  brought  a  suit  himself  to 
establish  it. 

The  result  is  that  the  appeal  must  be  dismissed,  and,  though  ib  seems 
a  very  hard  case,  we  are  not  prepared  to  say  that  costs  should  not  follow 
the  result  according  to  the  usual  rule. 


3  M.  511  =  10  Ind.  Jur.  20. 

[511]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


EAMAKRISHNAPPA  (Plaintiff,)  Appellant  v.  ADINARAYANA  AND  OTHERS 
(Defendants]  Respondents*      [6chJuly,  1885.] 

Civil  Procedure  Code,  Section  317— Benami  purchaser— Stranger  to  tlie   transaction  not 
affected. 

In  a  suit  by  A  against  B  and  C  to  recover  land,  A  alleged  that  B  bought  the 
land  at  a  Court  sale  on  his  behalf.  B  did  not  contest  the  suit.  C,  who  did  not 
claim  under  B,  pleaded  that  A  could  not  recover  by  reason  of  the  provisions  of 
Section  317  cf  the  Code  of  Civil  Procedure  : 

Held,  that  Section  317  only  enabled  the  certified  purchaser  and  those  claiming 
under  him  to  avoid  arrangements  made  with  him  in  the  nature  of  a   trust,  and 
was  no  bar  to  the  suit. 
[F.,  31  B.  61  (64)  =  8  Bom.  L  R.  873 ;  R.,  17  M,  282  (385.  886>  ;  20  M.  862  (364).] 

'  Second  Appeal  142  of  1885. 
(1)  4  B.  611. 
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1885  THIS  was  an  appeal  against  the  decree   of  K.    E.    Krishna   Menon 

JULYS.      Subordinate  Judge  of  Tinnevelly,  reversing  the  decree  of  K.  Eamachandr- 

ayyar,  District  Munsif  of  Srivaikuntam,  in  suit  162  of  1882. 

APPEL-  The  plaintiff,  Eamakrishnappa  Nayak,  sued  the  defendants,  Adinara 

LATE       yana  Pillai  and  seven  others,  to  recover  certain  land  and  mesne  profits. 
CIVIL.  The  Munsif  decreed  the  claim. 

On  appeal,  the  Subordinate  Judge  reversed  this  decree. 
8  M.  311=  The  plaintiff  appealed  to  the  High  Court. 

10  Ind.  Jur.  Bhashyam  Ayyangar  and  Kaliani  Ramayyar,  for  appellant. 

Hon    Subramznya  Ayyar,  for  respondents. 

For  respondents  it  was  contended,  inter  alia,  that  appellant  could  not 
recover  by  reason  of  Section  317  of  the  Code  of  Civil  Procedure,  inasmuch 
as  in  proving  his  title  he  had  to  rely  on  two  purchases  at  Court  sales 
which,  he  alleged,  were  made  on  his  behalf  by  the  certified  purchasers 
therein,  who  were  also  defendants  in  the  suit. 

[512]  The  Court  (MUTTDSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered 
the  following 

JUDGMENT. 

This  second  appeal  arises  from  a  suit    which  was   instituted   by  the 
appellant;  to  recover  possession  of  the  land  in  dispute  from  the  respondents. 
It  was  stated  in  the  plaint  that  the  land  in  question  formed  part  of  a  one- 
third  share  which  belonged  to  Dalavai  Kumarasami  Mudali  and  Abirami- 
anni  in  the  village  of  Ellanayakampatti ;  that  their  tenants  purchased  the 
third  share  for  Es.  12,000  on  the  5th  October  1870,  but  that  only    four  of 
the  chief  men  were  the  ostensible  purchasers  ;    that   out  of  the  purchase 
money,  the  tenants  contributed  but  Es.   9,000 ;   and  that  the  leading  men 
mentioned    above   borrowed  Es.  3,000  from   one  Tinnappa  Chetti  on  the 
security  of  some  kari sal  punja,  nanja,  and  sevval  punja  lanls.    It  was  fur- 
ther alleged  that,  on  default  being  made  in  the  repayment  of  Es.  3,000,  the 
creditor  put  up  the  mortgaged  property  to  sale  in  execution  of  the  decree  in 
original  suit  18  of  1873  on  the  file  of  the  Subordinate  Court  of  Tinnevelly ; 
that  defendant  No.  6  bought  it  for  himself  and  the  appellant  and  obtained 
possession  ;  and  that  subsequently  both  the  appellant  and  defendant  No.  6 
held  possession.     It  was  also  asserted   that  they  borrowed  Es.  1,575  from 
one   Murugappa  Chetti  in    connection  with   this  purchase  at  the   Court 
sale  ;  that  Murugappa  Chetti   obtained  decrees  against  the  appellant  and 
defendant  No.  6  for  the  debt  due  to  him  in  original  suits  204  of  1878  and  310 
of  1877  on  the  files  of  the  District  Munsifs  of  Tinnevelly  and  Srivaikuntam  ; 
that    he  transferred  those    decrees  to    the  husband    of    defendant  No.  7 
and  to  defendant  No.   8 ;  that  the  land  in    suit  together  with  some   other 
land  was  sold  in  execution  of  the  same  ;  that  in  pursuance  of  an  arrange- 
ment previously  made  with  the  appellant,  the  transferees  of  the  decrees 
purchased  the  land  at  the  Court;  sale,  and  made  it  over  to  the  appellant  on 
receipt    from  him    of  what  was  due    to  them  under  the  decrees  in    their 
favour.     After   thus  averring    how    he    acquired   an    exclusive    title    to 
the  land  in  dispute,  the  aopellant  alleged    that  respondents  Nos.  I  and  2 
prevented    him  in  January    1831  from  cutting  the  crop  raised  by  him  on 
a  part  of  it ;  and  that  upon  his  application   to  the  Magistracy  for  redress 
failing,  the  resoondents  illegally  dispossessed  him  of  the  whole.  It  appears 
further  that  110  chains  of  karisal  punja,    6  and  odd  kottais  of  nanja,  and 
4  and  odd  chains  of  savval  punja  were  purchased  from  the  Dalavai  family  ; 
£513]   that  out  of  this,  34  chains  of  karisal  punja,  nanja,  and  sevval  punja 
were  mortgaged  to  Tinnappa  Chetti ;  that  the  four  ostensible  purchasers 
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executed  sale-deeds  conveying  the  remainder   of   the  land  to  the  several        1885 
tenants  who  contributed  Es.  9,000  ;  and  that  the  contribution  was  made      JULY  6. 
only  by  those  tenants  who  held  karisal  punjain  proportion  to  their  several 
holdings.     The  appellant's  case  was  tbat,  according  to  the  agreement;  under     APPEL- 
which  the  one-third  share  was  purcha-ed,  the  purchase  money  was  to  be       LATE 
apportioned  only  on  110  ch  iins  of  karisal  punja  an  I  the  sevval  punja  and      CIVIL. 
the  nanja  lands  were  not  to  be  taken  into  account  in  assessing  the  price  on 
the  tenants,  but   they  were  to  be  distribute  1,  on  payment  of  the  whole  of    8  M-  sll  = 
purchase  money,  among  such  tenants  as  cultivated  karisal    punja  and   in  *"  *n"'  "nr> 
proportion  to  their  several  holdings,  and   that  consequently  those   tenants         2®' 
who  had  no  karisal  punja  to   cultivate  had   no    interest  in  the  purchase, 
and  those  who  owned  karisal  punja  lost  their  right  to  the  land  in  suit  by 
the  auction  sale  which  was  the  result  of  their  default  in  payment  of  the 
balance  of  the  purchase  money.     The  defendants  Nos.  6  and  8  disclaimed 
all  interest   in  the  land  in  dispute  and  acknowledged  the  appellant's  claim 
to  it.     Defendant  No.  7  did  not  appear  in  the  Court  of  Firs*;  Instance,  nor 
did  she  appeal  to  the  District  Court  from  the  decree  of  the  District  Munsif. 
These  defendants  are  not,  therefore,  made  parties  to  this  second  appeal. 

The  first  five  defendants,  who  are  the  respondents  before  us,  resisted 
the  claim.  They  contended  that  they  had  occupancy  rights,  and  that 
the  appellant  was  not  entitled  to  eject  them  by  virtue  of  his  alleged 
right  as  purchaser.  They  alleged  that  the  original  agreement  in  regard  to 
the  nanja  and  sevval  punja  was  that  the  prior  holders  were  to  continue  in 
possession,  though  the  purchase  money  was  to  be  contributed  solely  by  the 
tenants  who  owned  karisal  punja ;  that  the  tirva  and  swatnibhogam 
due  thereon  were  to  be  aporopriated  to  the  payment  of  the  assessment 
or  kattugutt  ig  >i  due  to  Government  on  the  one-third  share  to  be  pur- 
chased ;  and  that  the  surplus  or  deficiency  was  to  be  divided  among  or 
contributed  by  the  holders  of  karisal  punja.  As  to  the  balance  of  purchase 
money,  Es.  3,000,  their  contention  was  that  out  of  110  chains  of  karisal 
punja,  22  chains  were  owned  by  the  appellant  and  his  people  ;  that  is  it 
was  agreed  that  Es.  3,000  was  to  be  a  charge  upon  those  chains  of  punja 
land  only  Es.  9,000  [514]  being  contributed  by  those  tenants  who  held 
88  chains  of  karisal  punja  ;  and  that  the  Court  sales  on  which  the  appel- 
lant relied  were  not  binding  on  them — first,  because  they  were  the  result 
of  the  appellant's  default,  and  secondly,  because  the  mortgage  to  Tinnappa 
Chetti  was  not  authorised  by  the  terms  of  the  original  agreement  between 
the  tenants  and  the  four  ostensible  purchasers.  They  denied  also  that  the 
appellant  was  ever  in  possession.  Issues  were  raised  both  as  to  the  title 
and  possession  set  up  by  the  appellant.  Tne  District  Munsif  held  that 
the  appellant  had  no  peaceful  possession ;  and  that  the  transfer  to  the 
appellant  by  process  of  Court  was  perhaps  only  symbolical.  He  decreed 
the  claim  however  on  the  ground  that  the  appellant  was  entitled  to 
possession  by  virtue  of  his  title  as  purchaser. 

But  on  appeal,  the  Subordinate  Judge  considered  that,  whether  the 
appellan-,  had  actual  possession,  and  such  possession  was  usurped  by  the 
respondents,  was  the  only  question  he  had  to  determine,  and,  concurring 
with  the  District  Munsif  that  the  aopelUnt  had  failed  to  prove  the  alleged 
dispossession,  he  reversed  the  decree  of  the  District  Munsif  and  dismissed 
the  suit  with  all  costs. 

The  Subordinate  Judge  is  clearly  in  error  in  supposing  that  the  appel- 
lant chose  to  base  his  suit  on  an  alleged  wrongful  dispossession.  The 
appellant  no  doubt  asserted  that  respondents  unlawfully  took  possession 
in  March  1881,  but  there  is  no  ground  for  the  inference  that  this  was  a 
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1885       possessory  suit.     Having  regard  to  the  averments  in  the  plaint  as  to  title, 
JULY  6.     to  the  frame  of  the  pleadings,  and  to  the  issues  taken  by  the  parties,  we 
see  no  reason  to  doubt  that  the  appellant  relied  also  on  his  title  in  support 
of  his  claim  to  possession. 

The  learned  pleader  for  the  respondents  themselves  does  not  endeavour 
to  support  the  decree  under  appeal  on  the  ground  suggested  by  the  Sub- 
ordinate Judge.  But  he  contends  first,  that  no  ejectment  will  lie  against 
the  respondents  who  have  an  occupancy  right,  and  secondly,  that  the 
"ur*  appellant  can  acquire  no  valid  title  as  a  benami  purchaser  under  Section 
"•  317  of  the  Code  of  Civil  Procedure.  As  to  the  first  contention  there  was 
no  distinct  issue  raised  in  regard  to  occupancy  right  and  the  Subordinate 
Judge  has  not  recorded  any  finding  upon  it.  Though  in  paragraph  10  of 
his  judgment,  the  District  Munsif  observes  casually,  while  discussing  the 
evidence  of  one  Vadivelu  Muruga  Pillai,  that  in  nineteen  [515]  suits  the 
tenants  in  the  village  were  declared  liable  to  be  evioted,  it  is  not  clear 
that  the  respondents  had  their  attention  sufficiently  directed  to  the 
question  by  a  specific  issue,  or  that  they  had  an  opportunity  of  pro- 
ducing all  the  evidence  in  their  possession  to  establish  their  allegation. 
We  think  that,  even  if  the  contention  is  well  founded,  it  would  still  be 
necessary  to  remit  the  case  in  order  that  a  specific  issue  might  be  framed, 
and  a  definite  finding  recorded  after  hearing  such  evidence  as  the  parties 
to  the  appeal  might  adduce. 

As  to  the  second  contention.  Section  317  does  not  render  a  benami 
purchase  at  a  Court  sale  voiri  ab  initio.  It  only  provides  that  no  suit 
shall  be  maintained  against  the  certified  purchaser  on  the  ground  that 
the  purchase  was  made  on  behalf  of  any  other  person.  It  is  true 
that,  in  the  case  before  us,  the  appellant  in  making  out  his  title  has  to 
rely  on  two  benami  purchases,  viz.,  the  purchase  alleged  to  have  been 
made  by  defendant  No.  6  for  himself  and  the  appellant  in  suit  18  of  1873, 
and  the  purchase  alleged  to  have  been  made  by  defendant  No.  8  and  the 
husband  of  defendant  No.  7  in  pursuance  of  a  previous  arrangement 
made  with  the  appellant.  But  it  must  be  noted  that  defendants  Nos.  6  and 
8  disclaimed  all  interest  in  the  land  in  suit  and  admitted  the  aopellant's 
right,  while  defendant  No.  7  did  not  appear  and  resist  the  claim  in  the 
Court  of  First  Instance,  and  did  not  appeal  from  the  decree  of  that  Court 
in  favour  of  the  appellant.  It  must  also  be  observed  that  the  respondents 
do  not  claim  under  the  defendants  6 — 8  or  any  of  them.  As  we  under- 
stand it,  the  effect  of  Section  317  can  only  be  taken  to  be  to  enable  certified 
purchasers  and  those  claiming  under  them  to  avoid  any  arrangement  made 
with  them  in  regard  co  the  purchase  in  the  nature  of  a  trust.  We  set  aside 
the  decree  of  the  Subordinate  Judge  and  remand  the  case  for  disposal 
with  reference  to  the  foregoing  observations.  The  costs  of  the  second 
appeal  will  be  costs  in  the  cause. 
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[516]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar   and  Mr.  Justice  Hutchins. 


SONACHALA  (Plaintiff],  Appellant  v.  MANIKA  (Defendant), 
Respondent*      [15th  April  and  6bh  July,  1885.] 

Jurisdiction — Suit  to  eject  trustee — Valuation — Specific  Relief  Act,  Section  42. 

By  an  agreement  between  S  and  M,  members  of  the  same  Hindu  family,  it 
was  arranged  that  certain  immoveable  property  dedicated  to  charitable  uses  by 
the  family  should  be  managed  by  M,  subject;  to  the  supervision  of  S,  and  that 
M  should  render  accounts  to  S  and  observe  certain  oth«»r  conditions.  S  sued  IT 
in  the  Court  of  the  District  Munsif  and  prayei  for  a  decree  for  the  removal  of 
M  as  manager  and  for  the  appointing  of  himself  as  manager  of  the  property. 

M  objected  that  the  Court  had  no  jurisdiction,  because  the  property  exceeded 
in  value  the  pecuniary  limits  of  the  jurisdiction  of  the  District  Munsif  s  Court 
as  fixed  by  Section  T2  of  the  Madras  Civil  Courts  Act,  1873  : 

Held,  that  S  was  not  entitled  to  sue  for  the  removal  of  M  without  praying 
for  his  ejectment  from  the  property,  and  that,  as  the  property  exceeded  in  value 
RP.  2,500,  the  District  Munsif  had  no  jurisdiction. 

IK.,  19  A   104  (107)  =  16  A.W.N.  (IR96)  187;  12  Ind.  Gas.  449  (450)  =  21  M.LJ.  952  = 
10  M.L.T.  356=  (1911)  2  M.W.N.  387.] 

THIS  was  an  appeal  from  the  decree  of  D.  Buick,  District  Judge  of 
North  Arcot,  confirming  the  decree  of  V.  Subaramanya  Sastri,  District 
Munsif  of  Vellore,  in  suit  455  of  1883. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgments  of  the  Court  (MuTTQsAMl  AYYAR  and  HUTCHINS,  JJ.). 

Sndagopacharyar,  for  appellant. 

Mr.  Subramanyam,  for  respondent. 

JUDGMENTS. 

MUTTUSAMI  AYYAR,  J. — The  appellant  is  the  son  of  the  respondent's 
paternal  uncle.  Their  ancestors  founded  a  choultry  at  Vellore  and  left  it 
under  the  management  of  their  family.  In  1874  there  was  litigation 
in  regard  to  the  management,  but;  it  terminated  in  a  compromise. 
The  special  regulations  established  by  this  compromise  were  (i)  that 
respondent  should  continue  in  management,  but  subject  to  appellant's 
supervision  ;  (ii)  that  respondent  should  keep  up  the  choultry  as  it  was 
without  altering  its  form ;  (iii)  that  he  should  apply  the  income  to  such 
charitable  purposes  as  are  connected  with  the  institution;  [517]  (iv) 
that  he  should  render  accounts  every  year  to  the  apoellant ;  (v)  that  the 
surplus  income,  if  any,  should  be  allowed  to  accumulate  and  be  invested 
in  the  joint  names  of  the  appellant  and  the  respondent ;  and  (vi)  that  if 
the  respondent  was  guilty  of  any  breach  of  duty,  he  and  the  appellant 
should  nominate  certain  arbitrators  and  abide  by  their  decision.  The 
plaint  stated  that  respondent  infringed  those  regulations  by  altering  the 
western  verandah,  the  western  hall,  and  the  southern  verandah  of  the 
xjhoultry  so  as  to  convert  them  into  shops,  by  applying  to  his  own  use 
the  rent  received  for  those  shops,  by  not  managing  the  charity  well  and 
misappropriating  its  income  for  his  own  benefit.  It  next  recited  that  the 
appellant  intended  to  institute  a  fresh  suit;  in  regard  to  the  income  which 
had  been  misappropriated,  and  that  respondent,  was  called  upon,  but 
without  success,  to  nominate  arbitrators.  It  then  prayed  for  a  decree 
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for  the  respondent's  removal  from  management,  for  the  appellant's  appoint- 
ment as  manager,  and  for  the  removal  of  the  new  buildings  by  the  resoond- 
ent,  or  for  the  payment  by  him  of  Es.  20  to  enable  the  appellant  to 
remove  them.  The  respondent  pleaded,  inter  alia,  that  the  appellant/ 
was  bound  to  obtain  the  relief  asked  for  in  this  suit;  by  executing  the 
decree  in  original  suit  404  of  1874  on  the  file  of  the  District  Munsif  of 
Cbittur,  and  that  the  suit  was,  therefore,  barred  by  Section  244  of  the 
Code  of  Civil  Procedure,  and  that  by  the  terms  of  the  decree  in  original 
suit  404  of  1874  the  appellant  was  not  entitled  to  institute  this  suit,  but  was 
entitled  only  to  compel  the  respondent  to  submit  to  arbitration.  At  the 
first  hearing  he  pleaded  orally  to  the  jurisdiction  of  the  District  Munsif, 
and  contended  that  the  value  of  the  choultry,  and  the  endowment  of  which 
the  appellant  claimed  to  be  appointed  as  manager,  was  over  Es.  3,000. 
He  also  traversed  the  averments  in  the  plaint  in  so  far  as  they  imputed  to 
him  mismanagement,  misappropriation  and  a  dereliction  of  duty  in  violating 
the  terms  of  the  razinama. 

As  the  appellant  did  not  claim  possession  of  the  choultry  and  its 
endowment,  another  question  raised  for  decision  in  this  suit  was,  whether 
he  was  not  debarred  from  asking  for  a  declaration  of  his  right  to  manage- 
ment. The  District  Munsif  held  that  the  appellant  was  not  entitled  to  a 
declaratory  decree  under  Section  42  of  the  Specific  Eelief  Act,  that  under  the 
terms  of  the  razinama  decree,  the  appellant  was  bound  to  demand  specific 
performance  of  the  [518]  agreement  to  refer  the  matters  in  dispute  to 
arbitration  and  that  he  (District  Munsif)  had  no  jurisdiction  to  entettain 
the  suit  inasmuch  as  the  choultry  and  its  endowment  were  over  Es.  2,500' 
in  value.  In  appeal  the  Judge  concurred  with  the  District  Munsif  that 
the  appellant  had  no  right  kto  a  mere  declaration  of  his  right  of  manage- 
ment. 

It  is  urged  in  second  appeal  that  none  of  the  objections  taken  to  the 
suit  are  well  founded,  and  that  the  appellant  is  entitled  to  a  decision  on 
the  merits.  Our  attention  was  also  drawn  to  Govindan  Nambiar  v. 
Krishnan  Nambiar  (1).  The  question  referred  in  that  case  for  the  decision 
of  the  High  Court  was,  whether  a  suit  for  deposing  a  karnavan  from 
management  and  for  appointing  the  plaintiff  in  his  stead  was  governed, 
when  the  tarwad  was  possessed  of  moveable  and  immoveable  property,  by 
clause  5  of  Section  7  of  the  Court  Fees  Act  in  the  case  of  im- 
moveable property,  and  by  clause  3  of  that  section  in  the  case  of  moveable 
property.  The  High  Court  decided  that  the  claim  for  the  removal  of  a 
karnavan  was  incapable  of  valuation  and  ought  to  be  dealt  with  for  pur- 
poses of  Court  Eees  under  Section  17,  Clause  6  of  the  second  schedule, 
and  it  observed  that  it  would  be  erroneous  to  value  such  claim  as  if  it  were 
a  claim  for  possession  of  land,  for,  the  possession  of  the  property  is  through- 
out in  the  tarwad  and  is  not  affected  by  a  change  in  the  person  who  fills 
the  office  of  manager.  In  that  case  both  the  karnavan  and  the  anandra- 
van  were  beneficiaries,  and  in  one  sense,  the  possession  of  either  was 
the  possession  of  both,  whereas  in  the  case  now  before  us  neither  the  appel- 
lant nor  the  respondent  is  a  beneficiary  and  the  possession  of  the  one 
cannot  be  treated  as  the  possession  of  the  other.  Having  regard  to- 
Section  3  of  Act  II  of  1882,  which  is  only  declaratory  of  the  prior  state  of 
the  law  as  to  the  nature  of  a  trust,  a  trustee  must  be  taken  in  law  to 
be  the  owner  of  trust  property,  but  subject  to  an  obligation  annexed  to  hia 
ownership  and  arising  from  a  confidence  reposed  in  him  and  accepted  by 

(1)  4IM,  146. 
354 


III.] 


SONACHALA  V.   MANIKA 


8  Mad.  519 


him  as  such  owner  for  the  benefit  of  the  beneficiary.  A  suit,  f.herefore,  for 
removing  a  trustee  in  possession  and  for  appointing  the  plaintiff  in  his 
stead  and  placing  him  in  possession  of  the  trust  property  must  be  treated, 
for  purposes  of  Court  Fees;  in  the  absence  of  a  special  provision  of  law, 
as  a  suit  falling  under  Section  7  of  the  Court  Fees  Act.  It  may  be 
that  the  obligation  annexed  to  the  nominal  ownership  renders  the 
[519]  position  of  a  trustee  analogous  to  that  of  a  manager  or  office-bearer, 
but  it  seems  to  me  only  to  furnish  a  ground  for  assessing  the  appellant  or 
the  respondent  personally  with  the  costs  of  the  litigation  according  as 
the  suit  is  vexatious  or  well  founded.  In  this  view  the  appellant's  omis- 
sion to  ask  for  possession,  which  he  is  bound  to  do  if  the  respondent's 
misfeasance  injures  the  interests  of  the  charity  as  alleged  by  him,  must  be 
taken  to  be  an  attempc  to  evade  the  Stamp  law  and  to  eject  the  respond- 
ent by  obtaining  a  declaration.  The  Judge  is  therefore  right  in  refusing 
to  make  the  declaration  sought  for  in  this  suit  in  which  possession  of  the 
trust  property  was  not  claimed,  and  in  my  judgment  such  refusal  is  in 
accordance  with  the  views  expressed  by  this  Court  in  Chockalingapeshana 
Naicker  v.  Achiyar  (I).  It  is  true  that  in  the  plaint  there  is  no  prayer 
for  a  mere  declaratory  decree,  but  on  the  other  hand  there  is  a  prayer 
for  some  consequential  relief,  if  not  for  possession,  and  that  this  circum- 
stance affords  colour  for  the  contention  that  Section  42  of  the  Specific 
Belief  Act  has  no  application.  But  still  the  suit  must  ba  treated  as  one 
undervalued  for  evading  the  Stamp  law  and  instituted  to  recover  pro- 
perty of  which  the  value  is  in  excess  of  the  jurisdiction  of  the  District 
Munsif.  This  second  appeal  must,  therefore,  fail  and  is  dismissed  with 
costs. 

HUTCHINS,  J. — The  Courts  below  have  erroneously  described  the  suit 
as  cne  for  a  mere  declaration  brought  under  Section  42  of  the  Specific 
Belief  Act.  It  is  a  suit  for  the  removal  of  a  manager,  for  the  appointment 
of  plaintiff  as  manager,  for  the  removal  of  new  buildings  and  so  forth.  I 
agree,  however,  that  the  plaintiff  was  not  entitled  to  ask  for  the  removal 
ot  the  defendant  and  his  own  recognition  as  manager  without  adding  a 
prayer  for  the  defendant's  ejectment  from  the  property,  which  was  certainly 
in  the  defendant's  possession  as  against  and  exclusive  of  the  plaintiff 
under  the  terms  of  the  agreement  between  them. 

I  am  also  of  opinion  for  the  same  reason  that  the  suit  must  be  valued 
according  to  the  value  of  the  property,  and  as  it  is  admitted  that  the 
value  of  the  property  exceeds  Bs.  2,500,  the  suit  was  improperly  brought 
in  the  Munsif's  Court.  The  second  appeal  must,  therefore,  be  dismissed 
with  costs. 
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FEBJ15.  [520]  PRIVY  COUNCIL. 

PRIVY  PRESENT  : 

COUNCIL.  Lord  Blackburn,  Sir  B.  Peacock,  Sir  R.  Collier,  Sir  R.  Couch  and 
a  M~Ron  Sir  A.  Hobhouse. 

8  M.  520 

(P.C.)=  [On  appeal  from  the  High  Court  at  Madras.] 

12  I.A.  116  = 
9  Ind.  Jur.   PlTTAPUR  RAJA  (Defendant's  Representative),  Appellant  v.  SURIYA  ROW 

274=4  AND  OTHERS  (Plaintiffs),  Respondents.      [25th  February,  1885.] 

Sar.  P.G.J.   Civil  Procedure  Code,  1859,    Section  1 — Separate  causes  of  action. 

coo 

Section  7  of  Act  VIII  of  1859  required  that  every  suit  should  include  the 
whole  of  the  claim  arising  out  of  the  cause  of  action,  meaning  the  whole  of  the 
claim  arising  out  of  the  cause  of  action  upon  which  the  suit  was  brought,  not 
that  every  suit  should  include  every  cause  of  action,  or  every  claim,  which  the 
plaintiff  had  against  the  defendant. 

Accordingly,  where  aplaintiff  had  sued  to  obtain  his  share  of  an  estate  in  land, 
in  consequence  of  having  been  wrongfully  dispossessed  by  the  defendant,  whom 
he  afterwards  in  the  present  suit  sued  for  his  share  of  personal  property,  being 
entitled  to  both  under  a  will,  it  was  Jield  that  the  subsequent  suit  was  not 
barred  by  reason  of  the  non-claim  in  the  prior  one.  The  claim  in  respect  of  the 
personalty  had  not  arisen  out  of  the  cause  of  action  which  existed  in  consequence 
of  the  wrongful  dispossession  ;  the  case  was  not  like  one  of  the  conversion  of 
several  things  ;  and  the  causes  of  action  wdre  distinct  —Moonshe  Buzloor  Ruheem 
v.  Shumsoonnissa  Begam  (1)  referred  to. 

[F.,  21  C.  157  (163)  (P.O.)  =  20  LA.  155=6  Sar.  P.C.J.  374  ;  26  M.  760  =  13  M.L.J, 
448  (451)  ;  7  G.L.J.  504  (510»  =  12  C.W.N.  292  ;  R.,  19  A.  379  (383)  (F  B.)  ;  20  B. 
469  (475):  15  C.  800(808)  (P  C  )  =  15I.A.  106  =  5  Sar.  P.C.J.  214;  21  M  91  (95 >; 
25  M.  736  (740)  ;  26  M.  104  (107)  ;  1  C.L.J.  337  (353)  ;  8  M.L  J.  92  (941  ;  D., 
34  M.  97  (107)  =  6  Ind.  Cas.  233  =  20  M.L.J.  535  =  8  M.L.T.  60=  (1910)  M.W.N. 
213  (220).] 

APPEAL  from  a  decree  (19th  March  1880)  of  the  High  Court,  modifying 
a  decree  (26th  February  1876)  of  the  District  Judge  of  Godavari. 

The  question  raised  by  this  appeal  was  whether  a  suit  for  a  share  in 
money,  jewels  and  other  personal  property  brought  by  the  respondents  in 
1875  against  a  defendant  (now  represented  by  the  appellant),  against  whom 
they  had  obtained  a  decree  in  1874,  in  respect  of  a  mitta,  of  which  they 
alleged  themselves  to  have  been  dispossessed  by  the  defendant,  was  barred 
by  the  operation  of  Section  7  of  Act  VIII  of  1859  (2),  the  plaintiffs'  title 
to  both  having  originated  in  the  same  way. 

[52l]  Raja  Niladri  Rau  of  Pittapur  died  in  the  year  1828,  leav- 
ing a  widow,  Bhavayyamma,  and  two  sons,  Raja  Rau  Venkata  Surya  and 
Raja  Kumara  Mahipati  Venkata  Rau,  since  deceased,  leaving  issue  ;  he  also 
left  a  daughter,  Vellanki  Lakshmi.  The  sons  of  the  younger  of  the  two 
brothers  above-named  were  plaintiffs  and  respondents  on  this  record  ; 
and  their  aunt,  Vellanki  Lakshmi,  was  originally  the  defendant.  She, 
however,  having  died  in  June  1883,  while  this  appeal  was  pending, 
was  represented,  on  revivor,  by  Gangadhara  Rama  Rau,  titular  Raja  of 
Pittapur,  the  son  of  Raja  Venkata  Surya,  the  elder  of  the  above  brothers. 

(1)  11  M.I.A.  551. 

(2)  That  section  enacted  as  follows  : — "  Every  suit  shall  include  the  whole  of  the 
claim  arising  out  of  the  cause  of  action,  but  a  plaintiff  may  relinquish  any  portion  of 
his  claim  in  order  to  bring  the  suit  within  the  jurisdiction  of  any  Court.     If  a  plaintiff 
relinquish  or  omit  to  sue  for  any  portion  of  his  claim,  a  suit   for   the  portion   so   relin- 
quished, or  omitted,  shall  not  afterwards  be  entertained." 

See  the  corresponding  enactments  in  X  of  1877,   Section   43,   and   XIV   of   1882, 
Section  43. 
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Bhavayyamma  in  1835,  after  her  husband's  death,  purchased  a  mitta        1885 
named  Palivela  ;  and  in  1841  another  mitta  named  Viravaram.     Before     FEB.  25. 
her  death,  which  occurred  in  1870,    she  made  her  will,  leaving  Viravaram 
to  the    present  plaintiffs    and  Palivela  to   Velianki   Lakshmi.     She  also      PRIVY 
directed  that  her   personal   property  should    be  divided    into   two   parts,  COUNCIL, 
giving  one  share  to  the  former  and  the  other  to  the  latter.  

After  her  death  the  plaintiff  applied  for  bhe  registration  of   the  mitta      /p  c  )- 
of  Viravaram   in  their  names  under  Regulation  XXV  of  1802,  but  they  12  i  j   116  = 
failed,  Velianki  Lakshmi  obtaining  registration  in  her   name   on    tbe    8th   „  . '  .'  , 
July  1872.     The  plaintiffs  in  the  same  year  instituted  a  suit  to  set  aside       27§=4 
the  registration  and  to  obtain  possession  of  the  mitta,  obtaining  a  decree  «a     p  n  J 
which  was  maintained  by  the  High  Court  on  16th  July  1874.  g38' 

On  the  14t.h  May  1875,  the  plaintiffs  instituted  this  suit,  praying  an 
account  of  money,  jewels,  and  other  property,  which  had  belonged  to 
Bhavayyamma. 

The  defence  was  that  the  suit  was  barred  under  Section  7  of  Act  VIII 
of  1859,  by  reason  of  the  property  being  claimed  under  the  same  title  as 
that  which  was  the  subject  of  the  suit  instituted  in  1872,  from  which  it 
had  been  omitted.  It  was  also  alleged  that;  the  property,  with  certain 
exceptions,  belonged  to  tbe  defendant. 

The  District  Judge  dismissed  the  suit  as  to  so  much  of  the  claim  as 
was  brought  for  a  specified  share  of  property  bequeathed  by  Bhavay- 
yamma. He  held  that  the  whole  foundation  of  the  claim  in  respect  of 
this  property  was  the  will,  which  took  effect  on  her  death  in  1870 ;  and 
that  the  claims,  in  the  suit  of  1872  for  the  mitta,  and  in  the  present  suit, 
arose  out  of  the  same  cause  of  action — infringement  of  title  under  the 
will.  Tnis  claim,  accord- [522]ingly,  if  tenable,  ought  to  have  been  in- 
cluded in  the  former  suit ;  and  having  been  omitted  was  barred  by  the 
operation  of  Section  7  of  Act  VIII  of  1859. 

On  appeal  to  the  High  Court,  a  decree  was  made  on  31st  July  1878, 
reversing  the  above  decision  and  remanding  the  suit  for  trial,  upon  issues 
raising  questions  as  to  whether,  unier  this  will,  the  plaintiffs  bad  a  right 
to  share  in  the  personal  property  of  Bhavayyamma ;  and,  if  so,  what  that 
property  was. 

The  successor  in  office  of  the  District  Judge,  who  gave  judgment  in 
the  first  instance,  found  the  first  of  the  above  in  the  affirmative  ;  and  also 
returned  findings  as  to  the  property  of  Bhavayyamma. 

The  defendant  having  filed,  on  the  22nd  March  1879,  her  memoran- 
dum of  objections,  trie  High  Court  (Innes  and  Kernan,  JJ.)  gave  final 
judgment  on  the  whole  case,  altering  the  decree  of  the  District  Judge 
and  holding  that  the  plaintiffs  were  entitled  to  a  half  share  in  such  of  the 
property  claimed  as  was  specified  in  their  decree.  So  much  of  their 
judgment  as  relate  1  to  their  reasons  for  holding  Section  7  to  be 
inapplicable  was  as  follows  : — 

"  Plaintiffs  had  for  some  time  been  in  quiet  possession  of  the  mitta  of 
Viravaram  under  the  will,  when  a  tortious  act  of  the  defendant  in  respect 
of  the  Mitta  drove  them  to  a  suit  to  set  aside  the  effect  of  that  tortious 
act,  which  operated  as  a  constructive  dispossession.  No  doubt,  in  conse- 
quence of  the  defence  set  up  it  became  necessary  for  plaintiffs  to  give 
evidence  of  the  will,  the  execution  of  which  defendant  denied.  But  the 
right  and  its  infraction,  not  the  ground  of  origin  of  the  right  and  its 
infraction,  constitute  the  cause  of  action,  the  cause,  not  the  cause  of  the 
cause.  In  Suit  No.  12  of  1872,  possession  under  the  will  and  wrongful 
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1885       invasion  of  that  possession,    not  the  will  itself   and  wrongful  challenge  of 
FEE  '25.     the  validity  of  the  will,  constituted  the  cause  of  action. 

"  This  view   is  supported  by  the  opinions  of  the  Judges  of  the  High 
PRIVY      Court  of  Judicature  in  England  in  Vaughun  v.  Weldon  (1),  which  followed 
COUNCIL,  the   carefully-considered    decision  in  Jackson    v.    Spittall  (2),   in  which, 
~~  after   consideration    of    all   the   previous    authorities,    it    was  held  that 

the  act  on  the  part  of  the  defendant,  which  gives  the  plaintiff  his  cause 
-  °^  comPlamk    i8  fcne  causa  of    [523]  action  within  the  meaning    of  the 


<ifi- 
I"  _        Common  Law  Procedure  Acts.     Several  other  cases    were  referred   to  by 

"  '        '    Mr.  Johnstone,  viz.,  Mothoormohun  Mundul  v.  Khemunkurre  Dossee  (3), 

_       p~    ,    Kooer  Golnb  Singh  v  Rao  Kurun  Singh  (4).  Narayan  Babaji  v.  Pandurang 

''  '  '   Ramchandra  (5),  Rao  Kurun  Singh  v.  Nawab  Mahomed  Fyz  Ali  Khan  (6), 

the  judgment  in  DeSouzav.  Coles  (7),  which  are  all  in  accordance  with  this 

view.     The  cause  of  action  in  the  former  suit,  therefore,  was  the  wrongful 

registration  of  the  mitta,  and  from  the  nature  of    the  case  is  obviously  not 

the  same  as  the  cause  of  action  in  the  present  suit  as  to  the   share   ia  the 

personal  property  of  Bhavayyamma." 

On  this  appeal,  Mr.  /.  F.  Leith,  Q.C.,  and  Mr.  R.  V.  Doyne,  for  the 
appellant,  argued  that  the  causes  of  action,  as  well  as  the  title,  in  regard 
to  both  the  real  and  personal  estate  bequeathed  to  the  respondents  had 
been  correctly  held  by  the  first  Court  to  be  identical.  The  main  question, 
as  to  both  classes  of  property,  was  whether  they  passed  by  the  will,  and 
the  possession  of  both  had  been  withheld.  Keference  was  made  to 
Subba  Rau  v.  Rama  Rau  (8),  and  to  Moonshee  Buzloor  Ruheem  v. 
Shumsoonnissa  Begum  (9),  where  the  test  for  determining  whether  Section  7 
was  aoplicable  was  explained  in  the  judgment. 

The  following  was  referred  to  in  the  judgment,  at  page  605,  in  the 
latter  case:  —  "Their  Lordships  think  that  the  correct  test  in  all  cases 
of  this  kind  is  whether  the  claim  in  the  new  suit  is,  in  fact,  founded 
on  a  cause  of  action  distinct  from  that  which  was  the  foundation  of  the 
former  suit,  and  they  have  accordingly  considered  whether  the  present 
suit  can  be  maintained  on  that  ground.  " 

Mr.  /.  D.  Mayne  and  Mr.  G.  P.  Johnstone,  for  the  respondents,  were 
not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  B.  PEACOCK.  —  Upon  the  several  questions  of  fact  which  were 
raised  in  this  suit,  there  are  two  concurrent  findings.  As  to  one 
portion  of  the  claim  there  is  the  finding  of  the  Court  which  tried  the 
case  in  the  first  instance  ;  and  as  to  the  other  portion  there  is  the 
finding  of  the  Court  which  tried  the  case  upon  [524]  remand.  The 
High  Court  concurred  with  those  resoective  findings.  It  is  contended, 
however,  that  the  High  Court  threw  the  onus  of  proof  upon  the  defendant, 
whereas  it  ought  not  to  have  beon  so  thrown.  But  the  Court  did  not 
throw  the  onus  upon  the  defendant  as  a  matter  of  law,  but  merely 
in  drawing  their  own  conclusions  from  the  evidence  upon  matters  of 
fact. 

Their  Lordships  see  no  reason  to  think  that  the  High  Court  erred  in 
point  of  law,  or  in  point  of  fact,  in  arriving  at  conclusions  similar  to  those 
which  had  been  come  to  by  the  Courts  below. 

(1)  L.R.  10  C.P.  47.  (2)  L  R.  5  C.P.  542.  (Si  5  W  R.  C.R.  182. 

(4)  10  B.L.R.  1.  16)  12  B.H.C  R.  148.  (6>  14  M.I.A.  1*7. 

(7)  3  M.H.C.  R.  381  (414).     (8)  3  M.H  C.R.  376.  (9)  11  M.I.A.  551. 
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The  only  remaining  question  then  is  whether,  by  reason  of  the  non-         1885 
.claim  in  respect  of  the  personal  property  in  1872,   when  the  action  was     FEB.  25. 
brought  in  respect  of  tbe  estate  called   Viravaram,  the  plaintiffs  were  by 
Section  7,  Act  VIII  of  1859,  precluded  in  1875  from  bringing  this  action  in      *  RIVY 
respect  of  the  personal  property.  COUNCIL. 

Their  Lordships  are  of  opinion  that  the  claim  in  respect  of  the  per-     g  jM~Sn/Q 
sonalty  was  not  a  claim  falling  within  Secbion  7  of  Act  VIII  of  1859.    That      /p  n  u 
section  dops  not  say  that  every  suit  shall  include  every  cause  of  action,  or  .„  ,  ',   ^aa 
everv  claim  which  the  party  has,  but  "  every  suit  shall  include  tbe  whole   „  .'  /  « 
of  the  claim   arising  oub  of  the  cause  of  action" — meaning  the  cause  of       274'=* 
action  for  which  the  suit  is  brought.     The  claim  in  respect  of  the  person-    «       p  c  J 
alty  was  nob  a  claim  arising  out  of  the  cause  of  action,  which   existed  in        0*0 
consequence  of  bhe  defendants  having  imoroperly  turned  the  plaintiffs  out 
of  possession  of  Viravaram.     It  was  a  distinct  cause  of  action  altogether, 
and  did  nor,  arise  at  all  oub  of  the  other.     It  is  not  like  the  case  of  one 
conversion  of  several  things.     There  the  act  of  conversion  of  the  several 
things  is  one  cause  of  action,   and  you  cannot   bring  an  action  for  the 
conversion  of  one  of  the  things,  and  a  separate  action  for  the   conversion 
of  another.     The  conversion  of  the  whole  is  one  claim   and  one  cause  of 
action. 

The  case  which  Mr.  Doyne  cited  from  the  llth  Moore's  Indian  Appeals, 
page  553,  decides  :  "  That  the  correct  t^st  is,  whether  the  claim  in  a  new 
suit  is  in  fact  founded  on  a  cause  of  action  distinct  from  that  which  w^s 
the  foundation  of  the  former  suit."  Their  Lordships  are  of  opinion  that 
the  claim  in  respect  of  the  personalty  was  founded  on  a  cause  of  action 
distinct  from  that  which  was  the  foundation  of  the  former  suit. 

For  the  above  reasons,  their  Lordships  are  of  opinion  that  the  plaintiff 
was  not  barred  by  Section  7  from  maintaining  his  present  [525]  suit,  and 
they  will,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  judgment 
of  the  High  Court,  and  bo  dismiss  this  appeal.  The  appellant  must  pay 
the  costs  of  this  appeal. 

Solicitors  for  the  appellant :   Cobbold  &  Woolley. 

Solicitors  for  the  respon  lent — Burton,  Yeates,  Hart  &  Burton. 
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PEIVY  COUNCIL. 

PRESENT : 

Lord  Blackburn,  Sir  R.  P.  Collier,  Sir  R.  Couch  and 
Sir  A.  Hobhouse. 

[On  appeal  from  the  High  Court  at  Madras.] 


VIZIARAMARAZU  (Plaintiff)  v.  THE  SECRETARY  OP  STATE  FOR 
INDIA  IN  COUNCIL  (Defendant).      [12th  and  13th  March,  1885.] 

limitation  Act  XV  of  1877,  Section  10—  Allegation  of  holding  in  trust. 

By  Act  XV  of  1877,  Section  10,  where  property  has  become  vested  in  a  person 
in  trust  for  a  specific  purpose,  a  suit  to  follow  such  property  in  his  hands  is 
not  barred  by  lapse  of  time. 

Acting  under  Regulation  V  nf  1804,  the  Court  of  Wards  took  charge  of  an 
impartible  zaminla-i,  on  the  death  of  the  z*rnindvr.  lowing  minor  nous,  of 
whom  the  eldest  was  afterwards  recognized  as  heir  and  received  possession  on 
Attaining  full  age.  Upon  a  subsequent  adjudication  of  forfeiture  against  him, 
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1885  under  Regulation  VII    of  1808,  the   Government    obtained   possession    of   the 

MARCH  13.  zamindari. 

Held,  that  the  Government  was  not  placed  in  the  position  of  a  person  in  whom 

PTJT-ITY  property  had  become  vested  for  a  specific  purpose,  and  that  the  above  section  was 

not,  applicable  to  prevent  the  operation  of  the  law  of  limitation   under  XV  of 
COUNCIL.  1877,  which  barred  the  suit  brought  by  another  of  the  SODS,  alleging  title  to  the 

zamindari. 

R  M    R91 

[F.,  11  M.  309  (314)  (F.B.)  ;  R.,  24  B.  23  (28).] 
(P.O.)™ 

12  I. A.  120=  APPEAL  from  a  decree  (31sb  March  1882)  of  the  High  Court  in  its 

9  Ind.  Jur.  original  jurisdiction. 

The  suit  out  of  which  this  appeal  arose  was  brought  in  December  1879 

Bar.  P.O.  J.  against  the  Secretary  of  Stafo  for  India   in   Council,  in  reference  to   the 

***•        receipt  by  the  Government  of  Madras  of  the  revenues,  as  they  had  accrued, 

of  the  impartible  zamindari  of  Palkonda,  one  of  the  hill  zamindaris  of  the 

Vizagapatam  district.     This  zamindari   came  into  the  possession    of    the 

Government  in   1835,  as    the  result   of  forfeiture,  uoon    the  conviction, 

under  Eegulation  VII  of  1808,  of  the  last   zamindar,  the  elder  brother  of 

the  plaintiff. 

[526]  The  zamindari  being  outside  the  local  limits  of  the  ordinary 
original  jurisdiction,  the  plaintiff  could  not  proceed  therein  for  possession 
of  the  estate  without»an  order  which  he  failed  to  obtain.  His  suir,  was 
accordingly  brought  only  for  an  account  of  the  revenues  received  from  the 
zamindari. 

The  plaint  alleged  that,  on  the  death  of  Venkatapathirazu,  the  late 
zamindar,  in  1828,  leaving  three  sons,  of  whom  the  plaintiff  was  the 
only  legitimate  one,  the  latter  became  entitled  TO  succeed  him  ;  that  the 
zaminriari  coming  under  the  management  of  the  Court  of  Wards,  a  trust; 
was  created,  and  the  plaintiff's  title  should  have  been  recognized ;  Kur- 
marazu,  however,  the  eldest  of  the  three  sons,  was  wrongly  recognized  as 
successor ;  that,  on  the  conviction  of  the  latter  und«r  Regulation  VII  of 
1808,  the  Government  assumed  possession  of  the  zamindari  and  had  re- 
tained it,  the  plaintiff  remaining  a  State  prisoner  since  1 834.  He  claimed 
an  account  of  the  rents  and  profits  from  the  29th  September  1828,  with 
interest. 

The  defence  on  behalf  of  the  Secretary  of  State  was  that  Kurmarazu 
had  been  properly  recognized  as  heir,  whether  of  legitimate  birth  or  not, 
either  as  being  heir  by  law  (the  family  being  Sudra),  or  by  family  customr 
or  as  having  been  selected  as  heir  under  a  family  arrangement ;  secondly, 
that  the  forfeiture  by  order  of  the  Governor  in  Council,  duly  made  under 
Regulation  VII  of  1808,  deprived  every  member  of  the  family  of  his  right 
to  succeed  ;  and  lastly,  that  the  suit  was  barred  by  limitation  under  Act 
XV  of  1877. 

At  the  hearing  another  defence,  which,  at  one  time,  had  been  made 
with  the  above,  viz.,  that  the  confiscation  of  the  zamindari  was  an  "  Act  of 
State,"  was  abandoned.  No  oral  evidence  was  taken,  but  both  sides 
relied  on  admitted  documents.  The  statements  on  the  report  made  by  Mr. 
Russell,  who  was  deputed  to  enquire  into  the  disturbances  in  the  Northern 
Circars,  were  accepted  by  the  parties.  The  facts,  at  length,  are  set  forth 
in  the  judgment  of  the  High  Court  delivered  by  Turner,  C.J.  (Innes  and 
Muttusami  Ayyar,  JJ.,  concurring),  printed  in  the  report  of  the  hearing 
of  the  case,  before  the  settlement  of  issues,  in  the  fifth  volume  of  the 
Madras  Series  of  the  Indian  Law  Reports,  p.  91. 

Briefly,  they  were  that  Venkatapathirazu  died  in  1828,  leaving- 
Kurmarazu,  Viziaramarazu,  and  Niladri  Narendra,  his  three  sons.  [527]  In 
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consequence  of  the  reports  of  the  Collector,    made   in  1828    and    again  in        1885 
1829,  Kurmarazu  was  recognized  as  heir,  the  Court  of  Wards  in  the  same   MARCH  18. 
year  having  taken  charge  of  the  estate.     Kurmarazu  having  come  of  age 
in   1832,   was   put  into  possession.     Disturbances  then  occurring  in  the      "RIVY 
villages,  amounting  to  rebellion,  martial  law   was    proclaimed    under  the  COUNCIL, 
provisions   of   Eegulation    VII    of  1808,  Kurmarazu  having  been  tried  by        iT  505 
court-martial,  was  found  guilt>  of  complicity  in  the  rebellion,  and  sentenced       _  '  , 
to  death,  which  sentence  was   commuted  to   one  of  imprisonment.     The  .    .  '    120_ 
zamindari   of   Palkonda   was,    under   the  same  Regulation,  declared  to  be  „. ', 
forfeited  to  the  Government,  which  took  possession  of  it,  making  proclama-      o?S  =  4 
tion    to  that  effect  in  1835.     Kurmarazu  had  died  a  prisoner  of    State  in   _       p  „  , 
1834.     Niladri  died  many  years  before  these  i roceedings.  -„' 

The  High  Court  observed,  in  its  judgment  (1),  that  possession  had 
been  taken  by  the  Government  as  if  the  act  so  doing  had  been  one  autho- 
rized by  municipal  law.  If,  in  so  doing,  it  had  acted  unlawfully,  it  was 
in  no  worse  position  than  any  private  trespasser  would  have  been,  render- 
ing it  liable  to  eviction  by  the  rightful  owner  pursuing  his  remedy  within 
the  time  allowed  by  law  ;  bur,  capable  of  acquiring,  under  the  law  of 
limitation,  a  prescriptive  title.  The  orders  of  Government,  which  detained 
the  plaintiff  at  Vellore,  did  not  deprive  him  of  the  power  of  instituting 
proceedings  to  nssert  his  claims  ;  and  if  ths  Government  had  not  acquired 
atitlebytheforfeiture.it  had  long  since  acquired  one  by  prescription. 
As  to  the  existence  of  fiduciary  > elation,  it  could  not  be  maintained  that 
the  Government,  by  allowing  the  Court  of  Wards  to  take  chaige  of  the 
estate,  had  constituted  itself  a  trustee  for  all  the  members  of  the  family  ; 
nor  could  it  be  urged  that,  as  a  wrong-doer,  the  Government  was,  what 
was  termed,  a  constructive  trustee.  The  possession  of  the  Court  of  Wards 
ceased,  if  it  had  not  previously  ceased  when,  in  virtue  of  the  forfeiture, 
the  Government  entered  into  possession  of  the  zamindari  as  part 
of  the  public  domain.  And  whether  this  possession  was  rightly  taken 
or  not  needed  not  inquiry  at  this  distance  of  time.  The  wrongful  invasion, 
or  possession,  of  a  stranger,  with  or  without  knowledge  of  his  want  of  title, 
would  not  make  him  a  constructive  [528]  trustee ;  provided  that,  as  here, 
there  was  nothing  to  affect  him  with  notice  of  a  trust.  The  suit  was 
dismissed,  but  as  costs  were  not  asked  for,  without  costs. 

On  this  appeal,  Mr.  H.  Davey,  Q.  C.,  and  Mr.  J.  H.  A.  Branson,  for 
the  appellant,  argued  t.hat  the  Court  of  Wards  having  entered  upon  the 
management  of  the  zamindari  of  Palkonda, stood,  at  one  time, in  the  relation 
of  trustee  for  the  one  of  the  three  sons  of  Venkatapathirazu,  who  might 
be  the  rightful  heir  ;  and  of  this  trust  it  was  not  divested  during  the 
minority  of  the  plaintiff.  On  coming  of  age,  he  found  the  Government  in 
possession  by  a  title  derived  through  his  elder,  but  illegitimate,  brother, 
Kurmarazu.  If  the  Government  was  identified  with  the  trustee,  the  Court 
of  Wards,  in  the  previous  possession  (and  it  was  submitted  that  it  was), 
then,  notwithstanding  the  forfeiture  incurred  by  Kurmarazu,  the  Govern- 
ment remained  in  a  fiduciary  relation  towards  the  plaintiff;  and  could 
not  use  the  possession,  thus  acquired,  during  tbe  plaintiff's  minority, 
against  him.  Thus  there  was  no  possession  adverse  to  him,  and  the  law 
declared  in  Section  10  of  Act  XV  of  1877  was  applicable.  It  was  no  ans- 
wer to  this  to  show  that  the  Government  had  treated  Kurmarazu  as  the 
lawful  successor  of  the  former  zamindar.  inasmuch  as  the  Government  was 
trustee  no  less  for  the  plaintiff  than  for  him.  The  Court  of  Wards  holding 


M  III- 46 


(1)  5  M.  95. 
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1885       in  trust  on  behalf  of  the  rightful  owner,  let  into  possession  one,  who,   whe- 
MARCH  13.  ther  entitled  or  not  (and  the  plaintiff  denied  that  he  was  entitled),  did  not 

represent  all  the  interests  involved.     And  a  trustee  was  under  no  circum- 

PRIVY      stances  allowed  to  set  nn  a  title  adverse  to  his  cestui  que  trust,   as  decided 

COUNCIL,   in  Attorney -General  v.  Munro  (l).    Moreover,  it  was  part  of  the  appellant's 

case  that  neither  the  Court  of  Wards,  nor  the  Board  of  Revenue,  were  other 

o    jjr       cO  A 

than  departments  of  the  State.      Through  them  the  Governor  in  Council 

acted,  also  acting  through  the  Collector.     The  same  chief  authority,  before 

12  I. A.  120=  ^1Q   appeiianfc  attained    majority,    obtained  possession    of  the  estate   by 

9  Ind  Jur    gating  it  b*ck  from  Kurmarazu.     Tha  argument  was  thus  made  pood  that 

the  Government  had  not  acquired  a  title.     Thu  possession,  in    fact,   which 

oar.  P.C.J.  foe  Government  took,  on  the  forfeiture  of  Kurmarazu,    was  not  a  posses- 

6Ml         sion  derived  from  an  absoulte;ws  tertii  ;  and  it  was   not  permissible  that  a 

trustee,  recognizing  a  title  other  than  that  of  his  cestui  que  trust,  and  then 

[529]  taking  a  transfer  of  it,  should  se!"  it  up  against  that  cestui  que  trust. 

For  these  reasons  it  was  submitted  that  the  judgment  of  the  High  Court 

was  erroneous. 

Eeference  was  also  made  to  part  of  the  judgment  in  the  Secretary  of 
State  for  India  in  Council  v.  Kamachee  Boye  Sahaba  (Tanjore  Case)  (2). 

Mr.  E.  Macnaghten,  Q  C.,  and  Mr.  J.  D.  Mayne,  for  the  respondent, 
were  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by — 

JUDGMENT. 

LORD  BLACKBURN. — The  present  case,  when  understood,  seems  to 
be  reduced  to  a  very  short  point  indeed.  When  the  old  zamindar,  the 
father  of  the  present  plaintiff,  died,  he  left  three  infant  sons  and  some  infant 
daughters.  There  was  a  dispute  as  to  which  of  those  three  infant  sons, 
by  different  mothers,  was  the  heir  to  the  zamindari.  It  is  not  necessary 
for  their  Lordships  to  express  any  opinion  as  to  which  was  the  right  heir. 
Upon  the  father's  death,  the  resident  Magistrate  went  hastily  to  the  soot 
in  order  to  preserve  the  peace.  He  immediately  reported  what  was  the 
state  of  things  .that  he  found  there,  and  that  is  the  report  which  we  have 
first  got.  That  was  in  October  1828,  aod,  at  that  time,  nothing  further 
was  done  than  the  Magistrate  going  there  to  protect  the  peace  and  report- 
ing. He  afterwards  went  further  than  that.  In  May,  having  made  inquiries 
and  found  that  there  were  plausible  grounds  for  claims  on  each  side,  and 
that  the  general  feeling  of  the  country  was  in  favour  of  Kurmarazu,  the  eldest 
of  these  boys,  who  was  not  born  iu  wedlock,  but  who  had  been  adopted 
by  the  principal  wife,  and  who,  there  were  plausib'e  grounds  for  saying, 
really  was  the  heir  (their  Lordships  say  no  more  than  that  there  were 
plausible  grounds  for  so  saying),  he  recommended  thu  he  should  be  recog- 
nized as  the  heir  to  the  zamindari.  The  Court  of  Wards  Regulation  Act, 
Regulation  V  of  1804,  Section  6,  provides  as  follows  : — ''  The  proceedings 
of  the  Court  of  Wards  shall,  in  the  first  inst  ince,  be  founded  on  t,he  reports 
of  the  Collectors  respectively  totheendthatno  delay  may  occur  in  providing 
for  the  due  security  and  management  of  the  property  of  persons  incapa- 
citated by  minority,  sex,  or  natural  infirmity ;  but  Colleators  making 
such  reports  upon  insufficient  authority,  whereby  inheritors  of  property 
[530]  shall  be  deprived  of  the  possession  and  management  of  the  said  pro- 
perty on  their  own  behalf,  shall  be  liable  to  prosecution."  Before  any- 
thing was  done  upon  his  report,  lie  proceeded  to  appoint  guardians  of  the 

(1)  2  De  G.  &  8.  163.  (2)  7  M.I.A.  476. 
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persons  of  each  of  these  infants,  not  merely  of  the  persons  of  the  plaintiff 
and  other  sons,  but  also  of  the  persons  of  the  female    children  of  the    MARCH  18. 
deceased  zamindar.     These,  however,  were  mere  personal  guardians,  and, 
in  appointing  them,  nothing  was  done  touching  this  estate  at  all.     On  the 
17th  July  1829,  the  Secretary  to  the    Government  writes  to  the  Boar!  of    COUNCIL. 
Revenue,   acknowledging  the  reports.     He  says  :  "  2.  Upon  the  under-     g  jj~~^28 
standing  that  Kurmarazu,  the  person  recognized   by    the  Collector  as  the      /p  n  >  = 
heir  and  successor  to  the  zamindari  is  so  acknowledged  by  all  parties  .*  »  »    j20» 
concerned  in  the  succession,  the  Eight  Hon'ble  the   Governor  in  Council   g  Ind  jur< 
resolves  to  recognize  him  as  zamindar  of  Palkonda  ;  and  as  he  is  incanaci-       275=4 
tated  by  minority  from  administering  his  own  affairs,  authorizes  you  to    gar  p  Q  j 
take  the  estate  under  your  charge  as  Court  of  Wards,  and  to  exercise  the         g'^j 
powers  conferred  by  Regulation  V  of  1804." 

That  is  the  first  act  of  the  Government  unon  the  matter.  What  the 
Government  has  there  done  is  this.  They  state  that,  upon  the  reports  of 
the  Collector,  they  will  recognize  Kurmarazu,  and  they  authorize  the 
Collector  to  take  the  estate  under  his  charge,  under  the  Regulation.  Upon 
that  the  Court  of  Wards,  undoubtedly,  would  become  guardians  of  Kurma- 
raz'j,  and,  as  such  guardians,  no  doubt  they  took  possession  of  the  estate. 
It  appears  from  a  document,  which  is  not  printed,  bat  which  Mr.  Davey 
read,  that  when  Kurmarazu  came  of  full  age  the  property  was  given  over 
to  him,  and  he  was  proclaimed  as  zamindar.  On  the  assumption, 
upon  which  it  must  not  by  any  means  be  understood  that  the'r  Lordships 
have  formed  an  opinion,  because  they  have  not  the  materials,  that 
Kurmarazu  was  a  usurper  and  the  plaintiff  wa^i  entitled,  the  Court  of  Wards 
seem  to  have  acted  bona  fide  and  upm  verv  suffic'enf-.  grounds,  and,  at  the 
most,  if  the  individuals  acting  as  the  Court  of  Wards  were  guilty  of 
mUcmdu3ti,  that  would  noi  in  any  way  affasi  t.ha  Govanman*;.  Kurmirazu 
was  then  put  into  possess 'on.  Thnr  Lordships  see  nothing  which  would 
havrf  prevented  the  plaintiff,  when  h^  came  of  full  age,  bringing  an 
action  against  Kurmarazu,  saying  :  "  I  am  the  true  heir,  and  yoa  are 
the  usurpei1,"  and  trying  t,o  recover  the  estate.  [531]  Their  Lordships 
know  nothing  what  case  he  could  have  made,  but  there  is  nothing  that 
would  have  hindered  h's  doing  so  at  that  time.  Whilst  Kurmarazu  was 
thus  in  possession  of  the  property — for  it  seems  clear  that  he  was  so — 
he  was  tried  for  high  treason  and  rebellion,  aod  convicted  and  sentenced 
to  death. 

That  brings  us  to  the  next  consideration,  which  perhaps  hardly  arises. 
It  is  under  Regulation  VII  of  1808,  Saifcion  3  :  "It  is  here'ov  further  declared 
that  any  person  born  or  residing  un  ler  the  protection  of  the  British 
Government  within  the  territories  aforesaid,  and  consequently  owing 
allegiance  to  the  said  Government,  who,  in  violation  of  the  obligation  of 
such  allegiance,  shall  be  guilty  of  any  of  the  crimes  spe^ifi^d  in  the 
preceding  section" — which  includes  treason — and  who  shall  be  con- 
victed thereof  by  the  sentence  of  court- martial  du  -ing  the  establishment 
of  martial  law,  shall  be  liable  to  immediate  punishme  it  of  death,  an<l 
shall  suffer  the  same  accordingly  by  being  hanged  by  the  neck  until  he 
is  dead  All  persons  who  shall  in  such  cases  be  adjudged  by  a  court- 
martial,  to  be  guilty  of  any  of  the  crimes  specified  i-i  thii  Regulation 
shall  also  forfeit  to  the  British  Government  all  property  and  effects, 
real  and  personal,  which  they  shall  have  possessed  within  its  territories 
at  the  time  when  the  crime  of  which  they  may  be  convicted  shall 
have  been  committed. "  Kurmarazu,  therefore,  at  that  time,  beinS 
so  convicted  under  the  court-martial,  forfeited  all  the  right  which  he 
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1885        had  to  the  zamindari.  If  the  plaintiff  had   come  forward  at  that  time  and 

MARCH  13.  said  that  he  was  the  right  heir,  and  that  Kurmarazu  was  but  a  usurper, 

their  Lordships  do  not  see  that  the  forfeiture  of  Kurmarazu  would  have 

PRIVY      affected  the  rights  of  the  plaintiff  to  recover  that  land.     As  to  that  their 

COUNCIL.    Lordships    say    nothing,    except    that    probably    it  would  not.     But  at 

~  that    time    the    Government    came    into    possession,    claiming    by    way 

'  of  forfeiture  from  Kurmarazu,  who  had  certainly  been  in  possession  in 

'"       the    manner    which    has    been  described.     From    the  time  the  plaintiff 

came  of  full  age,  which  is  stated  to  have  been  in  1837,  for  more  than 

'    the  period  mentioned   in  the  Statute  of  Limitations  has  run.     Now,  the 

~         contention,  and  the  only  contention,  is  this — ihe  Statute  of  Limitations, 

614  Act  XV  °f  1877'  Section  10'  the  only  section  cited,  says  :  "  Notwith- 
standing anything  hereinbefore  contained,  no  suit  against  a  person  in 
whom  property  has  become  vested  in  i  rusb  for  any  specific  purpose,  01' 
[532]  against  his  legal  representatives  or  assigns  (not  being  assigns  for" 
valuable  consideration),  for  the  purpose  of  following  in  his  or  their  hands- 
such  property,  shall  be  barred  by  any  length  of  time.'4  It  is  contended 
that,  under  the  circumstances  already  stated,  the  Government  coming  into 
possession  under  a  claim  of  forfeiture  from  Kurmarazu,  who  had  been  let 
into  possession  by  the  Court  of  Wards  (we  will  for  the  present  purpose 
assume  by  mistake),  are  a  person  in  whom  the  property  had  become  vested 
in  trust  for  a  specific  purpose,  and  that  this  action  is  brought  against  such 
a  person  for  the  purpose  of  following,  in  his  or  their  hands,  such  property. 
It  does  seem  to  their  Lordships  not  possible  to  make  it  clearer  that 
that  section  does  not  apply  to  this  case  than  by  simply  stating  what  that 
section  is  and  what  the  case  is.  That  is  the  only  point  on  which  the 
appeal  has  been  brought,  and  it  is  the  only  point  which  it  is  necessary  to 
decide. 

Their  Lord  ships,  therefore,  have  not  the  slightest  hesitation  in  advising 
Her  Majesty  that  this  appeal  should  be  dismissed.  The  appellant  must 
pay  the  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant :  Keen,  Rogers  &  Co. 

Solicitor  for  the  respondent :  H.  Treasure. 


8  M.  532  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


EEFKRENCE  FROM  THE  BOARD  OF  EEVENUE  UNDER  SECTION  46 
OF  THK  INDIAN  STAMP  ACT,  1879.*     [24th  April,  1885.] 

Stamp  Act,  Section  3  (10)-  Unduly  stamped—  Rule  5  (e)  of  the  Government  of  India,  3rd 
March  18b2  (attestations  of  plain  sheets  subjoined  to  stamped  documents),  ultra  vires. 

Of  the  rules,  dated  3rd  March  1882,  issued  by  the  Governor-General  in 
Council,  under  Sections  9,  15,  17,  32,  5 1  and  56  of  the  Indian  Stamp  Act,  1879, 
rule  5  (e\  requires  that  tho  part  of  an  instrument  which  is  written  on  plain 
sheets  of  paper  attached  to  the  stamped  paper  must  be  attested  by  the  parties 
executing,  and  by  the  witnesses  to,  the  document : 

*  Referred  Case  6  of  1884. 

364 


JII.J 


REFERENCE   UNDER   STAMP   ACT,    S.    46 


8  Mad.  534 


Held  by  KERNAN,  MUTTUSiMI  AYYAB.  and  BRANDT,  JJ. (TURNER,  C.J.,  dis- 
senting) that  the  rule  is  ultra  vires  and  inoperative  for  the  purpose  of  declaring 
an  [533]  instrument,  written  contrary  to  the  provisions  thereof ,  unduly  stamped 
within  the  meaning  of  Section  3  (10)  of  the  Act. 

Per  TURNER,  C.J. — An  instrument  not  written  in  accordance  with  the  direc- 
tions in  rule  5  (e)  is  not  duly  stamped. 

THIS  was  a  reference  by  the  Board  of  Revenue  to  the  High  Court 
under  Section  46  of  the  Indian  Stamp  Act,  1879. 

The  case  was  stated,  on  the  17th  July  1884,  by  the  Board  of  Revenue 
in  the  following 

RESOLUTION  : — "The  Registrar  has  impounded  and  forwarded  to  the 
Collector  certain  documents,  because  they  contravene  rule  5  (e)  of  the 
rules,  dated  3rd  March  1882,  issued  by  the  Government  of  India  under 
Sections  9,  15,  17,  32,  51  and  56  of  the  Stamp  Act. 

"  These  documents  are  written  on  impressed  sheets  of  sufficient  value, 
but  to  these  sheets  plain  papers  are  attached,  and  those  portions  of  the 
documents  are  not  attested  by  the  witnesses,  who  attested  the  stamped 
sheets. 

"  As  these  rules  have  the  force  of  law,  the  documents  are  not  duly 
stamped,  and  the  Collector  must  proceed  under  Section  37  (b)  to  levy  the 
duty  as  if  they  were  unstamped  and  a  penalty  in  addition. 

"  But  the  Board  resolve  to  tefer  to  the  High  Court  the  question 
whether  the  rule  thus  contravened  is  not  ultra  vires.  They  can  find 
no  provision  in  the  Stamp  Act,  which  empowers  the  Government  of  India 
to  issue  this  rule.  If  Section  56  is  quoted  to  justify  it,  then,  as  remarked 
by  Sir  Michael  Westropp  at  5  Bombay  Series,  197,  it  is  for  the  High 
Court  to  consider  whether  the  rule  is  consistent  with  the  Act,  the  Act  being 
fiscal  in  its  character,  and  the  rule  adding  provisions  more  stringent  than 
the  Act  warrants." 

The  (Acting)  Government  Pleader  (Mr.  Powell),  for  the  Board  of 
Revenue,  referred  to  Section  9  of  Act  I  of  1879  and  contended  that  rule 
5  (e)  was  ultra  vires. 

The  following  judgments  were  delivered  by  the  Full  Bench  (TuENER, 
C.J.,  KERNAN,  MUTTUSAMI  AYYAR,  and  BRANDT,  JJ.)  :— 

JUDGMENTS. 

TURNER,  C.J. — It  cannot  be  held  that  the  document,  in  respect  of 
which  this  reference  is  made,  is  an  unstamped  document.  It  is  written  on 
a  stamped  paper  and  therefore  the  term  unstamped  in  its  ordinary  meaning 
cannot  aoply  to  it.  It  is  written  in  such  a  manner  that  the  stamp  appears 
on  the  face  of  it,  and  cannot  be  used  for,  or  applied  to,  any  other  instrument; 
and  it  has  not  been  written  on  a  paper  on  which  an  instrument  chargeable 
with  duty  [534]  has  been  already  written.  It  is  not  then  to  be  deemed 
unstamped  under  Section  14.  Is  it  an  instrument  not  duly  stamped? 
According  to  the  definition  given  in  the  Act,  duly  stamped  means  stamped  or 
written  upon  paper  bearing  an  impressed  stamp  in  accordance  with  the  law 
in  force  in  British  India,  when  the  instrumant  was  made.  The  law  required 
that  it  should  he  written  on  a  stamp  of  a  certain  value  and  description,  and 
it  has  been  written  on  paper  bearing  a  stamp  of  the  value  and  description 
prescribed.  It  bears  no  more  stamps  than  the  number  prescribed.  The 
objection  taken  to  it  is  that  the  plain  sheets  of  paper,  which  have  been 
used  to  supplement  the  sheet  bearing  the  stamp,  have  not  been  attested  in 
the  manner  required  by  rules  5  (a)  and  5  (e). 
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Kule  5  (a)  prescribes  that,  except  in  the  cases  specifier),  where  any 
instrument  is  to  be  written  OQ  a  single  sta-np,  a  single  sheet  shall  be  usad, 
and  rule  5  (e)  that  where  a  single  sheet  is  found  insufficient  to  admit  of  the 
entire  instrument  being  written  on  the  side  of  the  paper,  which  bears  the 
stamp,  so  much  plain  paper  may  be  subjoined  thereto  as  may  be  necessary 
for  the  complete  writing  of  the  instrument.  ''  *  Provided  *  that  the  part 
of  the  instrument  made  on  plain  paper  must  be  attested  by  the  signature 
or  marks  of  all  the  parsons  executing  the  document  and  of  the  witnesses 
to  the  same. 

Are  these  rules  consistent  with  the  Act  and  do  they  carry  out  the 
purpose  of  the  Act  ?  The  object  of  so  much  of  the  rules,  as  we  have  quoted, 
is  to  secure  the  observation  of  the  provisions  of  Seotion  27,  wnich  require 
that  the  consideration  and  all  the  other  facts  and  circumstances  affecting 
the  ch^rgeability  of  the  instrument  with  duty  or  the  amount  of  the  duty 
with  which  it  is  chargeable  shall  ba  fully  and  truly  set  forth  therein.  The 
rules  then,  it  must  be  admitted,  do  carry  out  a  purpose  of  the  Act,  but 
are  they  consistent  with  the  Ace  ?  It  cannot  be  said  they  are  not.  They 
contravene  no  provision  of  the  Act. 

The  instrument  then  being  an  instrument  not  duly  stamped,  is  it 
ineffectual  ? 

It  is  clear  that  with  the  exception  of  certain  instruments  which  are 
specified,  the  Legislature  intended  that  no  document  should  thereafter 
be  ineffectual  for  want  of  a  stamo,  whether  it  were  an  unstamped 
document  or  a  document  not  duly  stamped,  but  that  on  payment  of  the 
value  of  the  proper  stamp,  or  of  the  deficiency  [535]  between  the  proper 
stamps  borne  by  it  and  the  full  stamp  with  a  penalty,  the  defect  should 
no  longer  operate  to  invalidate  the  instrument.  The  instrument,  we  are 
considering,  bears  a  stamp  of  the  proper  character  and  to  the  full  value, 
but  not  being  written  in  accordance  with  the  rule  it  is  not  duly  stamped 
and  can  be  admitted  in  evidence  only  under  the  proviso  to  Section  34. 
That  that  proviso  did  not  contemplate  the  case,  I  fully  admit.  Possibly 
it  is  liable  only  to  the  penalty,  and  the  argument  that  the  payment  of  the 
penalty  will  not  remedy  the  inherent  defect  is  answered  by  the  observa- 
tion that  neither  will  the  payment  of  the  duty  and  penalty  remely  the 
defects  in  instruments  which  under  Section  14  are  to  be  deemed  un- 
stamped, but  nevertheless  such  payment  effects  all  that  the  parties  to 
them  require — it  relieves  them  from  the  operation  of  the  first  paragraph 
of  Section  34. 

In  answer  to  the  question  addressel  to  us,  I  have  only  to  say  that  I 
am  of  opinion  that  the  rule  is  not  ultra  vires. 

KEKNAN,  J. — The  Stamp  Act,  1879,  in  Section  56,  authorizes  the 
Governor- General  in  Council  to  make  rules  consistent  with  the  Act  to 
carry  out  generally  the  purposes  of  the  Acs.  Section  57  provides  that  all 
such  rules  published  as  thereby  directed  shall  on  publication  have  the  force 
of  law. 

On  the  3rd  of  March  1882,  rules  were  made  by  the  Governor- General 
in  Council,  referring  to  Section  56  of  the  Act.  Amongst  others,  rule  4 
requires  impressed  stamps  to  be  used.  Eule  5  (e)  is  "  When  a  single 
sheet  used  under  this  rule  is  found  insufficient  to  admit  of  the  entire 
instrument  being  written  on  tin  side  of  the  paper  which  bears  th^  stamp, 
so  much  plain  paper  may  be  subjoined  thereto  as  may  be  necessary  for 
the  complete  writing  of  the  instrument.  Provided  further  that  the  part  of 
the  instrument  written  on  plain  paper  must  be  attested  by  the  signature 
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or  marks  of  the  person  executing  the  document  and  the  witnesses  to  the 
same." 

In  the  case  before  us,  a  single  sheet  was  insufficient  and  four  sheets 
of  plain  paper  were  subjoined  to  the  impressed  sheets.  The  instrument 
was  executed  by  the  parties  on  the  several  sheets,  and  the  signatures 
of  the  witnesses  were  made  on  the  stamped  sheet.  Either  through 
error,  accident  or  inadvertence  the  four  plain  sheets  were  not  attested 
by  the  signature  or  marks  on  it  of  the  witnesses  to  the  same.  The 
instrument  is  stamped  with  the  proper  amount  of  duty  required  by  the 
schedules  to  the  Act. 

[536]  The  question  is  whether,  by  reason  of  the  four  plain  sheets  nob 
bearing  the  attestation  of  the  witnesses,  the  instrument  is  to  be  held  to  be 
not  duly  stamped  within  the  meaning  of  Sub-Section  10  of  Section  3  of  the 
Act  —the  Stamp  Act.  My  view  is  that  the  instrument  in  question  is  duly 
stam!  ed  under  the  Act,  notwithstanding  tne  rule. 

Sub-Section  10  is:  "  Duly  stamped,"  as  applied  to  an  instrument, 
means  stamped,  or  written  upon  paper  bearing  an  impressed  stamp,  in 
accordance  with  the  law  in  force  in  Britisii  India,  when  such  instrument 
was  executed,  or  first  executed. 

Section  12  provides  bhat  every  instrument  written  on  paper,  stamped 
with  an  impressed  stamp,  shall  be  written  in  such  manner  that  the  stamp 
shall  appear  on  the  face  of  the  instrument  and  cannot  be  used  for,  or 
applied  to,  any  other  instrument. 

Section  13  provides :  "  No  second  instrument  chargeable  with  duty 
shall  be  written  upon  a  piece  of  unstamped  paper,  upon  which  an  instru- 
ment chargeable  with  duty  has  already  been  written  "  subject  to  an 
exception  thereby  provided  not  material  to  this  case. 

Section  14  provides  :  "  Every  instrument  written  in  contravention  of 
Section  12  or  Section  13  shall  be  deemed  not  duly  stamped."  The 
chargeability  of  any  instrument  with  duty,  or  the  amount  of  the  duty  with 
which  it  is  chargeable,  shall  be  fully  and  truly  set  forth. 

Section  28  provides  for  many  circumstances  relating  to  the  considera- 
tion which  must  be  set  forth  and  which  affects  the  amount  of  duty  charge- 
able. Chapter  III  relates  to  "  Adjudications  as  to  stamps."  Section  30 
provides  that  if  any  instrument,  whether  executed  or  not,  and  whether 
stamped  or  not,  is  brought  to  the  Collector  to  have  his  opinion  as  to  the 
duty,  if  any,  chargeable,  the  Collector  shall  determine  the  duty,  if  any, 
with  which,  in  his  opinion,  the  instrument  is  chargeable,  and  he  may 
require  an  abstract  of  the  document  and  evidence  as  to  the  facts  and 
circumstances  affecting  chargeability.  Section  31  provides  that,  when 
the  Collector  determines  such  an  instrument  is  chargeable  with  duty  and 
(a)  that  it  is  fully  stamped,  or  (b)  that  the  duty  he  determined  under  Section 
30,  or  a  certain  sum  has  been  paid,  he  shall  certify  by  endorsement  that 
the  duty  has  been  paid,  and  the  instrument  may  then  be  read  in  evidence 
and  acted  on  as  if  it  bad  been  originally  duly  stamped. 

[537]  Chapter  IV  relates  to  "Instruments  nob  duly  stamped." 

Section  33  enables  certain  officers  to  impound  instruments,  which 
appear  to  be  not  duly  stamped. 

Section  34  provides ;  ''  No  instrument  chargeable  with  duty  shall  be 
admitted  in  evidence  for  any  purpose  or  acted  on,"  unless  such  instrument 
shall  be  duly  stamped. 

Provided  that — 

1.  Any  such  instrument  (not  being  an  instrument  chargeable  with  one 
anna  only  or  a  bill  of  exchange  or  pro-note)  shall,  subject  to  just  exceptions, 
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1885  ba  admitted  in  evidence  on  payment  of  the  duty  with  which  the  same  is 
APRIL  24.  chargeable,  or  (in  case  of  an  instrument  insufficiently  stamped)  of  the 
amount  required  to  make  up  such  duty,  together  with  a  penalty  of  five 
rupees,  or  when  ten  time*  the  amount  of  the  proper  duty  or  deficient  por- 
tion thereof  exceeds  Rs.  5,  of  a  sum  equal  to  ten  times  such  duty  or 
portion. 

Section  35  provides  that,  when  the  officer  impounding  an  instrument 
a  imits  it  in  evidence,  on  payment  of  the  penalty,  as  provided  by  Section 
34,  he  shall  send  a  cony  of  it  to  the  Collector  with  a  certificate,  stating 
the  amount  of  the  duty  and  penalty  levied  and  shall  send  such  amount 
to  the  Collector,  or  such  person  as  he  shall  appoint,  and  (second  clause)  in 
all  other  cases  the  officer  is  to  send  the  original  instrument  to  the 
Collector. 

Section  36  relates  to  refund  of  penalty  in  proper  cases. 

Section  37  provides  that  when  the  Collector  impounds  an  instrument 
under  Section  33,  or  receives  an  instrument  under  the  second  clause  of 
Section  35,  he  shall  adopt  the  procedure  thereby  directed. 

Section  38  provides  that,  if  any  instrument  chargeable  with  duty,  and 
which  is  not  duly  stamped,  is  produced  by  any  person  of  his  own  motion 
befoi  e  the  Collector  within  one  year  from  the  date  of  its  execution  or  first 
execution,  and  if  such  person  brings  to  the  notice  of  the  Collector  the  fact 
that  it  is  not  duly  stamped  and  offers  to  pay  the  Collector  the  amount  of  the 
proper  duty  or  the  amount  required  to  make  up  the  same,  and  the  Collector 
is  satisfied  that  the  omission  to  duly  stamp  such  instrument  has  been 
occasioned  by  accident,  mistake  or  urgent  necessity,  he  may.  instead  of 
proceeding  under  Sections  33  and  37.  receive  such  amount  and  proceed  as 
next  prescribed. 

Section  39  provides  when  duty  and  penalty,  if  any,  leviable  in  respect 
of  any  instrument,  have  been  paid  under  Sections  34,  [538]  37  or  38, 
the  person  admitting  such  instrument  in  evidence,  or  the  Collector  as  the 
case  may  be,  shall  certify  by  endorsement  thereon  that  the  proper  duty 
or  (as  the  case  may  be)  the  proper  duty  and  penalty  (stating  the  amount 
in  each  case)  have  been  levied  in  resuect  thereof.  Every  instrument  so 
endorsed  shall  thereupon  be  admissible  in  evidence  and  acted  on  and 
authenticated  as  if  it  had  been  duly  st  imped  an  I  shill  be  delivered  to 
the  person,  from  whose  possession  it  c  ime  or  as  he  may  direct. 

Section  56  enables  tha  Governor-General  in  Council  to  make  rules 
consistent  with  the  Act  to  carry  out  g  morally  tha  purposes  of  the  Act. 

Section  57  provides  th^t  all  r  lies  published  as  required  shall,  upon 
such  publication,  have  the  force  of  law. 

The  purpose  and  object  of  the  Act  is  to  raise  revenue  by  means  of 
money  to  ba  paid  by  the  public  for  stamps  issued  by  Government,  under 
the  authority  of  the  Act. 

Under  the  Act,  every  instrument,  thereby  made  chargeable  with  duty, 
must  be  Huly  stamped,  that  is.  stamped  or  written  on  paper  bearing  an 
impressed  stamp  in  accordance  with  tha  law  in  force  in  British  India 
where  the  instrument  was  executed  or  first  executed. 

From  the  synopsis  above  set  out,  it  is  clear  that  the  intention  express- 
ed by  the  Act  is  that,  if  by  error,  accident  or  inadvertence,  an  instrument, 
except  one  anna  instruments,  when  executed  or  first  executed  did  not  bear 
a  stamp  of  the  proper  amount  or  description,  required  by  the  Act,  and  if 
within  the  period  of  time  limited  by  the  Act  after  execution  or  first  execu- 
tion, when  time  is  referred  to,  the  person  claiming  to  put  the  deed  in  execu- 
tion or  to  have  it  acted  on,  paid  the  proper  amount  of  duty,  or  sufficient  to 
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make  up  the  proper  amount,  then  such  person  should  be  entitled  to  do  so, 
on  payment  of  penalty,  which  penalty  might  in  certain  cases  be  remitted. 

The  object  of  the  Act,  as  every  section  of  it  shows,  was  to  secure  pay- 
ment of  the  proper  amount  of  duty,  and  to  prevent  instruments  not  so  bear- 
ing the  proper  amount  of  duty  from  being  of  any  avail  until  the  proper 
amount  of  duty  was  paid.  For  this  purpose,  Section  34  prevents  such  an 
instrument  being  received  in  evidence  or  acted  on.  But  by  the  proviso  of 
that  section  the  instrument  may  be  received  in  evidence  if  the  duty  or  the 
proper  [539]  portion  of  duty  in  case  of  an  insufficiently  stamped  instrument 
is  paid  together  with  a  penalty  thereby  prescribed.  In  like  manner  when 
an  instrument  not  duly  stamped  is  brought  to  the  Collector  for  his  opinion 
under  Section  30  or  Section  38  and  on  payment  of  the  duty  specially  levia- 
ble under  Sections  34,  37,  38  as  the  case  may  be,  endorsement  is  to  be 
made  by  the  person  admitting  the  instruments  in  evidence  or  by  the 
Collector,  as  the  case  may  be,  that  proper  duty  and  penalty  have  been 
levied,  and  every  instrument  so  endorsed  shall  be  admissible  in  evidence 
and  acted  on. 

Then  the  Act  provides  that  on  payment  of  proper  amount  of  duty  and 
penalty,  if  penalty  is  required,  any  instrument  not  duly  stamped  with  the 
proper  amount  of  duty  when  executed  or  first  executed,  may  be  received 
in  evidence  and  acted  on,  with  the  exception  of  instruments  subject  only  to 
one  anna  duty,  and  bills  of  exchange,  notes  and  cheques. 

There  is  no  doubt  that  the  proper  amount  of  duty  has  in  this  case 
been  paid.  There  are  only  two  cases  mentioned  in  the  Act  in  which 
though  the  proper  amount  of  duty  has  been  paid,  yet  that  the  instruments 
are  to  be  held  not  duly  stamped  and  those  cases  are  mentioned  in  Sections 
12  and  13.  But  even  for  those  cases  a  remedy  is  provided.  Section  12 
directs  that  every  instrument  written  on  impressed  paper  shall  be  written 
in  such  manner  that  the  stamp  may  appear  on  the  face  of  the  instrument 
and  not  ba  used  for,  or  applied  to,  any  other  instrument,  and  Section  13 
provides  that  no  second  instrument  shall  be  written  on  stamped  paper,  on 
which  an  instrument,  chargeable  with  duty,  has  been  already  written.  It 
is  possible  that  the  instruments  in  these  cases  might  have  borne,  when 
executed  or  first  executed,  the  proper  amount  of  duty,  yet  the  Act 
provides,  Section  14,  that  every  such  instrument  written  in  contravention 
of  Section  12  or  Section  13  shall  be  deemed  to  be  unstamped.  In 
these  cases  it  was  not  unreasonable  to  treat  the  instruments  written 
in  contravention  of  the  sections  as  unstamped,  though  the  proper  amount 
of  duty  might  have  been  already  paid,  but  even  in  such  cases  under 
Sections  12  and  13,  the  party  had  a  remedy  by  paying  duty  and 
penalty,  if  any,  and,  under  Sections  36  and  37,  the  Collector  might  remit 
the  whole  penalty. 

The  Act  provides  a  penalty  for  every  infraction  of  its  provisions, 
and  also  provides  a  means  whereby  all  instruments  (except  as  already 
mentioned)  not  duly  stamped,  and  therefore  inadmissi-[54iO]  ble  in 
evidence,  may  be  duly  stamped  and  made  admissible  in  evidence. 

In  this  case,  can  it  be  held  that  by  reason'of  the  last  clause  in  rule  5 
of  1882,  the  instrument  is  unstamped  ?  The  rule  does  not  provide 
that  instruments  in  contravention  of  the  rule  shall  be  deemed  unstamped, 
as  Section  14  of  the  Act  does  in  respect  of  Sections  12  and  13.  If  it  did 
so  provide,  probably  it  would  not  be  inconsistent  with  the  Act  as  the 
parties  could  pay  the  duty  and  the  penalty.  But  as  it  now  stands,  there 
is  no  provision  to  enable  the  parties  to  have  the  instrument  properly 
stamped  and  the  instrument  made  admissible  in  evidence.  Take  the  rule 
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as  part  of  the  Act  and  Section  34  would  not  apply  to  the  rule.  It  may 
be  very  reasonably  doubted  whether  the  rule  is  consistent  with  the  Act  to 
carry  out  its  provisions. 

Such  rule  appears  to  me  to  go  beyond  the  provisions  by  enacting 
penalties  in  respect  of  a  matter  not  .  relating  to  the  securing  of  proper 
amount  of  stamp  duty.  The  effect  of  the  rule,  if  held  to  be  authorized 
by  the  Act,  would  nob,  iu  such  a  case  as  this,  prevent  the  party  claiming 
under  the  instrument  from  giving  it  in  evidence  at  any  time,  inasmuch  as 
the  rule  or  the  Act  provides  no  means  of  making  the  instrument  properly 
stamped,  even  though  the  omission  as  to  the  witnesses  was  the  result  of 
mere  error,  accident,  or  ignorance. 

The  result  would  be  probable  loss  of  considerable  property  to  one 
party  and  gain  by  another  party. 

I  think  the  rule  is  more  stringent  than  the  Act  warrants,  and  is  there- 
fore ultra  vires. 

MUTTUSAMI  AYYAE,  J. — The  instrument  which  forms  the  subject  of 
this  reference  is  written  upon  a  paper  bearing  an  impressed  stamp  of  the 
value  prescribed  by  Act  I  of  1879.  It  is,  therefore,  stamped  with  a  stamp 
of  the  value  and  description  required  by  the  law  in  force  in  British  India 
when  it  was  executed. 

In  addition  to  the  paper  bearing  the  impressed  stamp,  several  sheets 
of  plain  paper  are  used  for  completing  the  document,  but  instead  of  each 
of  such  sheets  being  signed  and  attested  as  required  by  the  rule  made  by 
the  Government  of  India  on  the  3rd  March  1882,  the  first  sheet  is  alone 
signed  and  attested,  while  the  other  papers  are  not  attested  though  signed 
by  the  executants.  The  question  referred,  for  our  opinion,  is  whether 
the  instrument  is  on  [541]  this  ground  to  be  treated  as  not  duly  stamped 
within  the  meaning  of  Clause  10,  Section  3,  of  the  Stamp  Act. 

This  section  declares  that  the  words  duly  stamped  mean  "stamped  or 
written  upon  paper  bearing  an  impressed  stamp,  in  accordance  with  the 
law  in  force  in  British  India  when  such  instrument  was  executed  or  first 
executed."  The  rule  referred  to  is  to  the  following  effect : — "When  a 
single  sheet  (impressed)  used  is  insufficient  to  admit  of  the  entire  instru- 
ment being  written  on  the  side  of  the  paper  which  bears  the  stamp,  so 
much  plain  paper  may  be  subjoined  thereto  as  may  be  necessary  for  the 
complete  writing  of  such  instrument,  provided  that  in  every  such  case  the 
side  of  the  sheet  which  bears  the  stamp  must  be  covered  by  a  substantial 
part  of  the  instrument  before  any  part  of  the  latter  can  be  written  on  the 
plain  paper  joined  to  such  sheet.  Provided,  further,  that  the  part  of  the 
instrument  written  on  the  plain  paper  must  be  attested  by  the  signatures  or 
marks  of  all  the  persons  executing  the  document  and  the  witnesses  to  the 
same.  Does  Clause  10  refer  only  to  the  instrument  in  so  far  as  it  is  written 
upon  paper  bearing  the  impressed  stamp,  or  does  it  also  include  the 
authentication  of  each  sheet  of  plain  paper,  which  is  added  to  the  paper 
bearing  the  impressed  stamp  ? 

I  may  refer  to  Section  33  and  Section  34  which  throw  light  on 
Section  3,  Clause  10. 

The  former  confers  a  power  on  every  person  in  charge  of  a  public 
office  to  impound  all  instruments  which  appear  to  him  to  be  "  not  duly 
stamped,"  and  directs  him  for  the  purpose  of  exercising  that  power,  to 
examine  the  instrument  in  order  to  ascertain  whether  "it  is  stamped 
with  a  stamp  of  the  value  and  description  required  by  the  law  in  force 
when  it  was  executed."  It  will  be  seen  that  no  reference  is  made  to  the 
mode  in  which  each  sheet  of  plain  paper  is  authenticated  as  one  of  the 
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matters  to  be  considered  for  the  purpose  of  impounding  the  document. 
Again  Section  34  prescribes  the  conditions  subject  to  which  certain  classes  of 
instruments  not  duly  stamped  may  be  received  ia  evidence  or  acted  upon  by 
a  public  officer.  The  conditions  are  (I)  the  payment  of  the  duty  with  which 
the  instrument  is  chargeable  or  (in  the  case  of  an  insufficiently  stamped 
instrument)  of  the  amount  required  to  make  up  such  duty,  together  with 
a  penalty  of  Es.  5,  or  when  ten  times  the  amount  of  the  proper  duty  or 
deficient  portion  thereof  exceeds  Us.  5,  of  a  sum  equal  to  ten  times  such 
duty  [542]  or  portion.  It  must  be  observed  here  that  no  power  is  given  to 
admit  an  instrument  not  duly  stamped  in  evidence  except  on  the  payment 
of  the  duty  with  which  the  instrument  is  chargeable  when  it  is  not  stamp- 
ed at  all,  or  of  deficient  stamp  duty  when  it  is  insufficiently  stamped. 
It  is  conceded  that  the  instrument  before  us  cannot  be  treated  as  unstamp- 
ed, or  insufficiently  stamped,  and  the  section  does  not  contemplate  a 
case  in  which  a  penalty  alone  is  payable  without  some  stamp  duty.  The 
inference  is  to  be  drawn  that  the  expression  "  not  duly  stamped  "  does 
not  refer  to  the  mode  in  which  the  plain  papers  are  authenticated. 
Further,  the  Stamp  Act  is  framed  with  the  primary  intention  of  protecting 
the  stamp  revenue  and  whf>n  the  proper  duty  is  therefore  paid  and  when 
the  payment  is  denoted  by  the  proper  stamp  and  when  the  paper  bearing 
the  impressed  stamp  is  written  upon  in  the  prescribed  mode,  the  omission 
to  authenticate  each  subjoined  plain  paper  cannot  affect  the  duty  and 
must  be  considered  to  lie  outside  the  purview  of  the  Act  as  to  the  value 
and  description  of  the  stamp. 

It  was  suggested  that  the  rule  was  framed  under  Section  56  to  prevent 
the  subsequent  interpolation  of  plain  sheets  of  paper  in  order  to  understate 
the  value  of  the  property  to  which  the  instrument  may  relate.  Taking 
it  then  that  such  was  the  intention,  how  does  such  interpolation 
differ  in  principle  from  a  fraudulent  mis-statement  of  the  value  in  the 
substantial  part  of  the  instrument  written  on  the  paper  bearing  the 
impressed  stamp  or  from  the  case  in  which  the  signature  and  the  attest- 
ations on  the  additional  sheets  of  plain  paper  are  forged  ?  Such  collateral 
frauds  are  punishable  either  under  the  general  law  or  under  Section  63. 
But  it  seems  to  me  that  they  do  not  render  the  document  unduly  stamped 
any  more  than  the  forgery  of  a  document  on  proper  stamp  renders  it 
unduly  stamped.  The  rule  was  intended,  I  think,  in  so  far  as  it  relates  to 
the  authentication  of  each  sheet  of  plain  paper,  to  create  a  facility  in  regard 
to  the  working  of  Section  63.  If  it  is  taken  that  the  intention  was  to  add  to 
the  requirements  of  Section  3,  Clause  10,  the  authentication  of  each  additional 
sheet  of  plain  paper.  I  must  then  say  that  the  rule  goes  beyond  the  inten- 
tion of  the  law  and  that  the  instrument  cannot  be  treated  as  not 
duly  stamped.  My  answer  to  the  question  is  that  the  rule  is  not  intended 
to  add  the  authentication  of  each  sheet  of  plain  paper  [543]  to  the 
requirements  of  Section  3,  Clause  10,  and  if  it  is,  it  goes  beyond  the  intention 
of  the  law  and  is  inoperative  for  the  purpose  of  declaring  the  instrument 
unduly  stamped. 

BRANDT,  J. — The  instrument  before  us  is  duly  stamped  within  the 
meaning  of  Section  3  (10)  of  the  Stamp  Act,  in  so  far  as  it  is  "  written 
upon  paper  bearing  an  impressed  stamp,  in  accordance  with  the  law  in 
force  in  British  India  at  the  time  when  it  was  executed.".  It  is  not  duly 
stamped  by  reason  of  its  being  written  in  a  manner  which  fails  to  meet 
all  the  requirements  of  rule  5  (e)  contained  in  the  Notification  of  the 
Governor- General  in  Council  published  in  the  Gazette  of  India,  and  dated 
the  3rd  March  1882  ?  The  Question  stated  in  another  form  is  whether 
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1885       that  rule  "  is  consistent  with  the  Act  for  carrying  out  generally  the  pur- 
APBiii  24.    poses  of  the  Act  ?  " 

"  If  the  instrument  can  be  deemed  to  be  unstamped  within  the  meaning 

1 ULL      of  Section  14  of  the  Act,  it  can  be  validated  and  admitted  on  payment  of 

BENCH,     the  full  stamp  duty  and  penalty.     If  it  cannot  be  taken  to  be  unstamped 

8  M~~532     w^nm  ^ne  meaning  of  that  section,  there  does  not  appear  to  me  to  be  any 

p  '  means  whereby  the  instrument  can  be  made  good  at  all.     And,  if  it  cannot 

be,  this  would  seem  to  constitute  strong  ground  for  doubting  whether  a 

rule  having  such  an  effect  can  be  held  to  be  consistent  with  the  general 

purposes  of  the  Act. 

The  Act  provides  for  the  making  good,  for  the  admission,  on  payment 
of  full  or  deficient  stamp  duty  (as  the  case  may  be)  and  penalty  (which 
in  some  cases  may  be  remitted)  of  all  instruments  not  duly  stamped,  such 
instruments  not  being  chargeable  with  a  duty  of  one  anna  only,  or  bills 
of  exchange,  or  promissory  notes. 

Instruments  not  duly  stamped  or  those  which  are  not  so 

(a)  by  reason  of  their  being  unstamped  in  fact ; 

(b)  those  which,  though  stamped,   whether  sufficiently  or  insuffi- 

ciently, are  to  be  deemed  to  be  unstamped  for  the  purposes  of 
the  Act ; 

(c)  by  reason  of  their  being  insufficiently  stamped ; 

(d)  by  reason  of  their  not  being  stamped  with  a  stamp  or  stamps, 

or  written  on  paper  not  impressed  with  a  stamp  or  stamps  of 
the  character,  description  or  number  prescribed  by  the  Act 
and  rules  made  in  accordance  therewith. 

Instruments  not  written  in  the  manner  prescribed  by  Section  12 
[544]  or  13  are  to  be,  under  Section  14,  deemed  to  be  unstamped.  But 
no  provision  is  made  in  the  Act  for  validating  an  instrument  like  that 
before  us  which  is  sufficiently  stamped  and  stamped  in  accordance  with 
the  law  in  force,  in  so  far  as  the  description  and  character  of  the  stamped 
papers  used  is  concerned  and  is  not  written  in  a  manner  prohibited  by 
the  Act. 

The  rule  was,  I  think,  we  may  assume,  framed  with  a  view  to  prevent 
the  substitution  of  other  papers  not  stamped,  or  bearing  impressed  stamps, 
on  which  a  consideration  nod  fully  set  forth  in  the  instrument  as  appear- 
ing when  presented  (e.g.,  before  a  Collector  for  adjudication  under  Section 
30,  or  before  a  Registration  officer)  in  the  place  of  one  or  more  of  the 
plain  papers  allowed  under  the  rule  to  be  used. 

But  Section  63  provides  a  very  heavy  penalty  for  neglect  to  comply 
with  the  requirements  of  Section  27;  and  though  it  would  be  the  duty  of 
any  of  the  persons  described  in  Section  33  to  impound  any  instrument 
appearing  to  be  not  duly  stamped  by  reason  of  the  full  consideration  not 
being  fully  set  forth  as  required  by  Section  27,  it  could  hardly  be  contended 
that  a  Registration  officer  would  be  justified  in  refusing  to  register  a  docu- 
ment on  the  ground  that  one  or  more  papers  might  in  future  be  substituted 
in  the  place  of  the  additional  plain  papers  used. 

After  the  best  consideration  which  I  can  give  to  the  subject,  I  can 
come  to  no  other  conclusion  than  that  the  .Rule  5  (e)  in  so  far  as  it 
requires  each  additional  piece  of  plain  paper  used  to  be  signed  or  marked 
by  all  the  executants  and  attesting  witnesses  is  not  consistent  with  the 
Act  for  carrying  out  the  purposes  of  the  Act. 

The  object  of  the  enactment  is. the  realization  2of  stamp  revenue  by 
the  State. 
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There  are  in  it  two  sections  only  containing  instructions  and  direc- 
tions as  to  the  manner  in  which  instruments  are  to  be  written  on  stamped 
papers,  or  on  papers  bearing  impressed  stamps. 

Instruments  written  in  contravention  of  those  requirements  are  to  be 
deemed  to  be  unstamped  and  as  such  can  be  stamped  on  certain  terms. 

The  rule  under  our  consideration  imports  a  stringent  provision  as  to 
the  manner  of  writing  instruments,  while  there  is  no  provision  in  the 
Act  under  which  instruments  written  in  contravention  of  that  rule  can 
be  treated  as  or  deemed  to  be  unstamped. 

[545]  The  Act  contains  special  provision  for  the  punishment  of  the 
offence  against  which  the  rule  in  question  is,  it  has  been  suggested, 
directed. 

If  the  rule,  which  appears  to  relate  rather  to  what  would  be  required 
in  proof  of  due  execution  of  the  document  than  to  the  duly  stamping  of 
the  document,  is  to  have  any  effect  beyond  being  merely  directory,  it  must, 
as  it  appears  to  me,  be  held  to  be  a  rule,  which,  having  regard  to  what  is 
and  what  is  not  enacted  in  the  Stamp  Act  itself,  is  not  consistent 
with  the  provisions  of  that  Act  for  the  purpose  of  carrying  out  the  same. 
I  am  of  opinion  that  the  instrument  is  duly  stamped  in  accordance 
with  the  law  in  force  in  British  India  at  the  time  when  it  was  executed. 


8  H.  345. 

APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


VENKATALAKSMAMMA  AND  OTHERS  (Defendants),  Appellants  v. 
NARASAYYA  AND  OTHERS  (Plaintiffs),  Respondents* 

[28th  April,  1885.] 
Hindu  law — Adoption— Authority — Consent  of  sapinda. 

V,  one  of  the  nearest  male  sapindas  of  8,  gave  his  son  in  adoption  to  the  widow 
of  S  in  1878.  Both  the  giver  and  receiver  professed  to  have  been  carrying  out  the 
directions  of  8.  In  1883  a  suit  was  brought  by  N,  another  sapinda,  to  set  aside 
this  adoption,  and  it  was  found  that  8  had  not  authorized  the  adoption  as  alleged 
by  the  defendants : 

Held,  that,  under  the  circumstances,  V's  assent  to  the  adoption  did  not  render 
it  valid. 

[Appl.,  26  M.  627  (630)  ;  D.,  6  M.L.J.  35  (38).] 

THIS  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District 
Judge  of  Nellore,  reversing  the  decree  of  G.  Eamachandra  Rau,  District 
Munsif  of  Nellore,  in  suit  No.  877  of  1883. 

The  father  of  plaintiffs,  Dhurgati  Narasayya  and  his  four  brothers, 
the  father  of  Venkayya,  defendant  No.  2,  and  the  father  of  Sundara- 
ramayyar,  deceased  husband  of  defendant  No.  1  (Venkatalaksmamma), 
were  divided  brothers. 

On  the  5th  March  1878,  Sundararamayyar  died  without  issue. 

[546]  A  year  after  his  death,  his  widow  adopted  Subbayyar,  defend- 
ant No.  3,  a  son  of  defendant  No.  2. 

This  suit  was  brought  in  1883  to  set  aside  the  adoption  and  for  a 
declaration  of  plaintiffs'  rights  as  reversioners  to  a  moiety  of  certain 
property  alienated  by  defendant  No.  1  to  defendants  Nos.  4  and  5. 

*  Second  Appeal  767  of  1884. 
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The  Munsif  found  that  Sundararamayyar,  on  his  death-bed,  authorized 
the  adoption  and  dismissed  the  suit. 

On  appeal,  the  District  Judge  disbelieved  the  evidence  as  to  the 
authority  given  by  Sundararamayyar  on  his  death-bed,  and  held  that 
a  gift  made  to  defendant  No.  4  by  defendant  No.  1  was  not  binding 
on  the  plaintiffs. 

Defendants  Nos.  1 — 3  appealed. 

Mr.    Wedderburn,  for  the  appellants. 

For  the  appellants  it  WHS  argued  that,  as  the  adoption  was  admitted, 
plaintiffs  were  hound  to  prove  its  invalidity  (per  Sir  E.  Collier  in  Sri 
Virada  Pratapa  Baghunada  Deo  v.  Sri  Brozo  Kishoro  Patta  Deo).(l) 

The  authority  alleged  was  negatived  by  the  District  Court,  bub  the 
adoption  was  not  therefore  necessarily  invalid.  For  five  years,  defendants 
had  assented  to  the  adoption  and  plaintiff  No.  1  had  been  present  at  the 
annual  ceremony  of  Sundararamayyar,  which  was  performed  byVenkayya. 

The  evidence  of  Venkayya,  which  was  not;  discredited  by  the  Judge, 
showed  that  Sundararamayyar  shortly  before  his  death  had  asked 
Venkayya  to  give  his  son  in  adoption  and  that  Venkayya  had  refused, 
because  he  thought  there  was  no  probability  of  Sundararamayyar  dying 
prematurely.  Venkayya  thus,  when  asked  after  Sundararamayyar's  death 
by  the  widow  to  give  his  son,  knew  that  her  request  was  in  accord  with 
the  wishes  of  the  deceased.  There  coul  1  be  no  object  in  exercising  any 
discretion  or  judgment  in  the  matter,  as  required  in  ordinary  cases  (see 
I.L.E.,  1  Mad.  82).  Venka>ya  by  giving  his  son,  lost  his  right  as  a 
reversioner  and  there  was  no  suggestion  that  he  acted  with  any  sinister 
motive.  The  consent  of  the  sapinda,  under  such  circumstances,  was 
enough.  The  .conduct  of  the  plaintiffs  also  shows  that  they  assented — 
Parasara  Bhattar  v.  Banga  Bhattar .(2) 

Mr.  Subramanyam,  for  respondents  relied  on  the  decisions  of  [547] 
Privy  Council  in  Sri  Virada  Pratapa  Baghunada  Deo  v.  Sri  Brozo  Kishoro 
Patta  Deo  (1),  Ganesa  Batnamaiyar  v.  Gopala  Batnamaiyar  (3). 

The  Court  (TURNER,  C.J.,  and  HOTCHINS,  J.)  delivered  the  following 

JUDGMENT. 

This  is  an  appeal  against  so  much  of  the  decree  of  the  District  Court 
of  Nellore  as  declares  invalid  the  adoption  by  the  appellant  No.  1  of  the 
appellant  No.  3,  the  son  of  appellant  No.  2. 

In  the  plaint,  the  respondents  asserted  that  the  adoption  had  been 
collusively  set  ap  by  the  appellants  Nos.  1  and  2  and  was  invalid.  The 
ground  upon  which  the  appellants,  in  their  written  statement,  rested  their 
case  was  that  the  adoption  had  been  made  with  the  consent,  or  in  pursu- 
ance of  the  direction  of  the  deceased  husband  of  appellant  No.  1,  Sundara- 
ramayyar. The  Lower  Appellate  Court  has  found,  on  the  evidence,  that 
Sucdararamayyar  gave  no  such  consent  or  direction. 

It  is  now  contended  in  second  appeal  that,  at  all  events,  the  appellant 
No.  2  consented  to  the  adoption  and  that  his  consent  is  sufficient  since  he 
is  the  eldest  male  sapinda  and  one  of  the  nearest. 

In  Parasara  Bhattar  v.  Banga  Bhattar  (2),  it  has  been  held  by  this 
Court  that,  where  all  the  branches  of  the  family  are  divided  from  the 
deceased  husband  and  from  one  another,  and  equally  distant  from  the 


(1)  1  M.  69  (73). 


(2)  2  M.  202. 
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deceased,  the  bona  fide  consent  of  one  s'ich  divided  member  is  sufficient, 
provided  the  assent  of  the  others  has  been  withheld  from  improper  motives. 
Here  the  respondents,  like  apoellant  No.  2,  are  first  cousins  of  Sundara- 
ramayyar.  It  is  not  alleged  that  they  have  withheld  their  assent  from 
improper  motives  ;  what  is  asserted  is  that  tiny  hava  tacitly  acquiesced 
in  the  adoption,  and  the  circumstance  that  the  respondent  No.  1  took 
food  at  the  deceased's  annual  ceremonies,  which  were  performed  by  the 
respondent  No.  2,  is  relied  on.  But  the  responlent  No.  2,  as  the  eldest 
male  sapinda,  would  have  been  the  prooer  person  to  perform  these 
ceremonies,  even  if  there  had  been  no  adoption.  If  does  not  appear 
that  he  performed  them  in  the  name  of  his  natural  son,  the  alleged 
adopted  son. 

There  is,  however,  another  ground  upon  which  this  second  [548] 
appeal  may  be  determined,  and  which  renders  it  unnecessary  for  us  to  con- 
sider the  resoondents'  motives  or  conduct.  Not  only  did  the  appellants  rest 
their  case  on  the  assent  of  the  deceased  Sundararamayyar  and  abstain 
from  setting  up  any  authorization  by  the  appellant  No.  3,  but  no  evidence 
has  been  mentioned  to  us  which  would  go  to  show  any  such  authorization, 
As  stated  by  the  Judicial  Committee  in  Sri  Raghunada  v.  Sri  Brozo 
Kishoro  (.1)  "to  authorize  an  act  implies  the  exercise  of  some  discretion, 
whether  the  act  ought  or  ought  not  to  be  done  ;  in  the  present  case  there  is 
no  trace  of  such  an  exercise  of  discretion."  Appellant  No.  3,  as  well  as  No.  1, 
professes  to  have  been  simply  carrying  out  the  direction  of  Sundararam- 
ayyar, and  it  has  been  found  that;  Sundararamayyar  did  not  give  the 
directions  alleged.  The  so-called  authorization  by  the  appellant  No.  3, 
to  be  implied  from  his  having  given  his  son,  seems  only  to  have  been 
put  forward  as  an  after-thought  to  supplement  the  very  weak  evidence 
of  an  authorization  by  the  husband.  Though  referred  to  at  the  conclusion 
of  the  case  before  the  Munsif,  it  does  not  seem  to  have  been  put 
forward  in  the  District  Court. 

See  also  Ganesa  Batnamaiyar  v.  Gopala  Ratnamaiyar  (2),  another 
case  before  the  Privy  Council  and  referred  to  by  the  Munsif  in  his  judg- 
ment. 

The  second  appeal  fails  and  must  be  dismissed  with  costs. 


8M.  548  iF.B.'. 

APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutchins,  and 

Mr.  Justice  Brandt. 


SITHALAKSHMI  (Defendant's  Representative),  Appellant  v. 
VYTHILINGA  (Plaintiff),  Respondent* 
List  October  and  25th  November,  1884.] 

Civil    Procedure    Code,  Section    831— Civil  Courts  Act,  Madras,  1873,  Section  12 — 
Jurisdiction— Clown  below  ordinary  pecuniary  Umit. 

A  Court  executing  a  decree  obtains,  by  virtue  of  Section  331  of  the  Code  of  Civil 
Procedure,  a  special  jurisdiction  which  enables  it  to  try  a  claim  of  which  the 
value  of  the  subject-matter  falls  below  the  pecuniary  limit  of  its  ordinary  juris- 
diction. 


(1)  3  LA.  154. 


*  Appeal  against  Order  10  of  1884. 
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1884  [349]  By  virtue  of  Section  647  of  the  Code  of  Civil  Procedure,  a  superior  Court 

jjov   05  may,  for  sufficient  cause,  transfer  a  claim,    registered  under  Section  331,  to  a 

Subordinate  Court  for  trial. 

p  [Diss.,    UC.L.J.  478  (481)  =  5  Ind.  Gas.  573;  R..  14  B.  627  (631);  13  M.  520(521-523); 

6  Bom.  L.R.  301  (302).] 

BENCH. 

THIS  was  an  appeal  from  an  order  of  C.  W.  W.  Martin,  Acting  Dis- 
8  M.  548  tjrict  Judge  of  South  Tanjore,  dated  the  26th  of  October  1883,  reversing  an 
(F.B.).  order  of  the  Subordinate  Judge  of  Tanjore. 

In  execution  of  a  decree,  passed  in  suit  98  of  1882  on  the  file  of  the 
Subordinate  Court  of  Tanjore,  directing  the  delivery  to  the  decree-holder 
(by  some  of  the  judgment-debtors)  of  certain  immoveable  property,  a  claim 
was  made  to  a  portion  of  such  property.  The  officer  charged  with  the 
execution  of  the  warrant  for  the  delivery  of  the  property  comprised  in  the 
decree  was  resisted  and  obstructed  by  the  claimant.  The  claim  was  num- 
bered and  registered,  under  the  provisions  of  Section  331  of  the  Code  of 
Civil  Procedure,  as  a  suit  between  the  decree-holder  as  plaintiff  and  the 
claimant  as  defendant.  The  value  of  the  property,  which  was  the  subject 
of  the  claim,  was  below  Ks.  2,500.  The  Subordinate  Judge  held  that  he 
bad  no  jurisdiction  to  try  the  claim,  as  being  within  the  jurisdiction  of  the 
Court  of  a  District  Munsif.  An  appeal  was  preferred  by  the  decree-holder 
to  the  District  Court  of  Tanjore  against  the  order  of  the  Subordinate 
Judge.  The  District  Judge  held  that  the  Subordinate  Judge  had 
jurisdiction  to  try  the  claim,  and  that  the  decision  of  the  High  Court 
in  Muttammal  v.  Chinnana  Gounden  (1)  was  not  applicable  to  the 
case  ;  but  he  directed  the  transfer  of  the  suit  to  the  Court  of  the  District 
MuDsif  of  Trivadi. 

From  this  order  an  appeal  was  preferred  to  the  High  Court  by  the 
claimant,  and  the  Division  Bench  (TURNER,  C.J.,  and  HUTCHINS,  J.), 
before  whom  the  appeal  came  on  for  hearing,  made  the  following  order  : — 

"As  we  feel  some  doubt  whether  Muttammal  v.  Chinnana  Gounden 
(1)  was  rightly  decided,  we  consider  that  the  question  as  to  the  com- 
petency of  the  Subordinate  Judge  to  dispose  of  the  claim  as  a  suit  should 
be  referred  to  the  Full  Bench." 

BhashyamAyyangar,  for  claimant  (appellant). 

Mr.  Shaw,  for  decree- holder  (respondent). 

The  following  judgments  were  delivered  : — 

JUDGMENTS. 

TURNER,  C.J.  (KERNAN,  HUTCHINS,  and  BRANDT  JJ.,  concurring):— 
We  are  of  opinion  that  the  Court  executing  the  decree  [550]  obtains, 
in  virtue  of  the  provisions  of  Section  331,  jurisdiction  to  try  a  claim, 
although  in  value  its  subject-matter  falls  below  the  pecuniary  limits 
of  its  ordinary  jurisdiction.  The  object  of  the  Legislature,  in  enacting 
these  and  other  similar  provisions,  was,  so  far  as  possible,  to  prevent  the 
originating  of  a  succession  of  suits.  It  desired  that  a  right  should  be 
determined  finally  in  continuation  of  an  original  proceeding  and  not  by  the 
institution  of  fresh  proceedings.  Having  this  object  in  view,  it  thought  fit, 
where  a  Court  has  issued  a  warrant  for  possession,  to  impose  on  that 
Court  the  duty  of  investigating  any  bona,  fide  claim  on  the  part  of  a  person 
resisting  execution  of  the  warrant.  Its  language  is  imperative.  Where  a 
duty  is  imposed  on  a  Court  there  is  impliedly  conferred  jurisdiction.  The 
words  "  with  the  like  power,"  on  which  reliance  was  placed  in  the 

(1)  4  M.  220. 
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argument   of    Muttammal  v.  Chinnana    Gounden   (l),    receive   their  full        1884 
meaning  if  they  be  taken  to  express  that  the  Court   has  the  same  powers     Nov.  25. 
for  enforcing  the  attendance  of  parties  and  witnesses,  &c.,as  it  has  in  a  suit. 
We,    therefore,    hold  that   the   Subordinate    Judge  had    jurisdiction   to 
entertain  the    claim    and    this   is  in  accordance    with  the     decision  in     BENCH. 

Bavloji  Tamaji  v.  Dholapa  Baghu  (2)  

We  also  hold  that,  under  the  provisions  of  Section  647  of  the  Code  of  /PR) 
Civil  Procedure,  the  Judge  had  power  to  transfer  the  claim  to  the  Munsif 
for  decision.  This  is  a  power  which  should  not  be  exercised  without 
sufficient  cause,  and  inasmuch  as  the  parties  desire  it  and  we  find  no  suffi- 
cient reason  for  directing  the  transfer  of  the  claim  to  the  Munsif 's  file,  the 
order  of  the  Judge  transferring  it  is  set  aside,  and  the  Subordinate  Judge 
is  directed  to  proceed  to  determine  it. 

The  appellant  must  bear  the  costs  of  the  appeal  and  the  respondent 
of  the  objection. 

MUTTUSAMI  AYYAK,  J. — The  question  for  decision  in  this  case  is  as 
to  the  effect  of  Section  331  of  the  Code  of  Civil  Procedure.  I  am  also  of 
opinion  that  the  Subordinate  Judge  is  competent  to  try  as  a  regular  suit  a 
claim  under  that  section,  though  its  value  is  below  the  inferior  limit  of 
his  pecuniary  jurisdiction.  It  creates  a  special  jurisdiction  as  an  exception 
to  the  general  rule  of  prohibition  prescribed  by  Section  15  of  the  Procedure 
Code.  The  reason  for  [551]  such  jurisdiction  is  probably  the  special  facility 
arising  from  the  fact  that  the  object-matter  of  the  claim  is  a  part  of  the 
object-matter  of  a  suit  already  decreed  b>  the  superior  Court.  It  was 
argued  further  that  a  District  Munsif  may  also,  under  this  section,  try 
as  a  regular  suit  a  claim,  of  which  the  value  is  in  excess  of  the  superior 
limit  of  his  pecuniary  jurisdiction.  It  was  alleged  that,  if  there  is  a 
special  jurisdiction  conferred  upon  a  Subordinate  Judge  or  a  superior 
Court,  it  must  also  exist  in  the  converse  case,  that  is  to  say,  in  favour  of 
an  inferior  Court.  Section  15  embodied  in  it  a  rule  of  prohibition  in 
the  case  of  Courts  superior  to  that  of  the  District  Munsif,  and,  as  the 
special  jurisdiction  was  created  as  an  exception  and  in  relation  to  it,  it 
seemed  to  me  that  the  special  jurisdiction  could  not  in  principle  be 
extended  to  the  inferior  tribunal.  It  may  be  that  the  one  case  may  be 
the  converse  of  the  other,  but  it  is  not  difficult  to  conceive  a  reason  for 
the  rule  of  special  jurisdiction  not  being  intended  to  apply  to  both  classes 
of  cases,  A  Superior  Court  is  forbidden  from  trying  a  suit  cognizable  by 
an  inferior  Court,  not  on  account  of  its  inherent  incompetency  to  try 
it,  but  on  grounds  of  public  convenience  and  economy  ;  and  there  may 
be  nothing  radically  incongruous  in  a  Subordinate  Judge  trying  a  suit 
below  Us.  2,500,  whilst  it  would  certainly  be  incongruous  iu  a  District 
Munsif  trying  a  suit,  the  value  of  which  is  over  Es.  2,500. 

I  think,  therefore,  that  we  must  read  Section  331  together  with  Section 
15  and  construe  the  special  jurisdiction  ci'eated  as  aa  exception  to  a  rule 
of  prohibition  promulgated  by  Section  15  for  the  guidance  of  superior 
tribunals.  This  view  receives,  it  seems  to  me,  additional  strength  from 
the  fact  that,  in  cases  of  property  attached,  or  purchased  in  execution  of 
money  decrees,  and  the  value  of  which  may  exceed  the  pecuniary  juris- 
diction of  the  Court  executing  the  decree,  the  right  to  revise  by  a  suit 
the  summary  order  which  such  Court  is  authorized  to  pass  is  preserved  by 
Sections  283  and  335. 

(1)  4  M.  220.  (2)  4  B.  123. 
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1884  It  should  also  be  remembered  that;,  until  the  Civil  Courts  Act   came 

Nov.  25.     into  operation  and  the  jurisdiction  of  the  District  Munsif  and  the  mode  of 

valuing  suits  cognizable  by  him  were  revised  by  it,  the  special  jurisdiction 

FULL       section    had  no  application  to  District  Munsifs.     For,  the  value  of  claim 

BENCH,     tried  under  sections  analogous  to  Section  331  could  never  exceed  the  value 

of  the  suit,  of  which   it  was   a  continuation.     The  Civil  Courts  Act  dealt 

8  •  *™  with  the  general  [552]  jurisdiction  and  limited  it  in  the  case  of  other 
(F.B.).  proceedings  as  well  as  in  suits  to  Es.  2,500.  It  never  intended  to  give 
them  jurisdiction  in  any  case  over  Es.  2,500.  Bud  if  the  contention  as 
to  the  same  rule  being  applicable  to  the  converse  case  is  to  be  upheld,  we 
must  hold  that  a  District  Munsif  may  try  a  claim  in  excess  of  Es.  2,500 
contrary  to  paragraph  2,  Section  12,  of  Act  III  of  1873.  The  fact  is  (and 
we  are  nob  bound  to  ignore  it  for  the  purpose  of  determining  what;  is  the 
correct  rule  of  decision)  that,  whilst  this  Act  was  framed,  the  case 
raised  by  the  contention  was  not  foreseen  and  provided  for.  As  to  the  view 
that  the  language  of  Section  331  is  wide  enough  to  include  it,  I  do  not  see 
my  way  to  adopt  it,  first,  because  we  must  placa  a  reasonable  construction 
upon  Section  331  so  as  to  obviate  an  incongruous  rasult ;  secondly,  we 
musb  reai  it  as  correlated  to  Section  15,  which  embodies  a  rule  of 
prohibition  applicable  only  to  Superior  Courts  ;  thirdly,  because  the 
claim  is  both  a  claim  and  regular  suit  at  the  date  of  its  presentation,  and, 
in  the  absence  of  a  soecial  provision,  the  general  rule  as  to  the  competent 
forum  should  be  our  guide.  I,  therefore,  think  that  the  case,  Muttammal 
v.  Chinnana  Gounden  (l),  was  correctly  decided. 


8M.  552  =  9  Ind.  Jar.  383. 
APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


EAMA  AND  OTHERS  (Defendants),  Appellants  v.  EANGA  (Plaintiff], 
Respondent."      [6th  August,  1885. J 

Hindu  law —Widow — Alienation  -  Pious  purposes — Spirituahnecessities. 

Although  pilgrimages  and  sacrifices  performed  by  a  Hindu  widow  may  be 
indirectly  beneficial  to  her  deceased  husband,  they  are  not  ceremonies  indis- 
pensable for  his  spiritual  benefit.  A  sale  by  a  Hindu  widow  to  raise  money  for 
pious  acts,  not  in  the  nature  of  spiritual  necessities,  unless  such  sale  is  reason- 
able in  the  circumstances  of  the  family  and  the  property  sold  is  but  a  small 
portion  of  the  property  inherit  3d  from  her  husband,  is  invalid. 

[F.,  11  M.  288(290)  ;  19  P.W.R.  1907  ;  R.,  22  G.  506  (508}  ;  34  M.  288  (290)  =6  Ind. 
Gas.  210  =  20  M.L  J.  798(802)  =  8  M.L.T.  74  =  (1910)  M.W.N.  222  ;  A.W.N. 
(1908)  202.] 

THIS  was  an  appeal  from  the  decree  of  C.  Venkoba  Eau,  Subordinate 
Judge  of  South  Canara,  reversing  the  decree  of  U.  Subba  Eau,  District 
Munsif  of  Karkal,  in  Suit  113  of  1883. 

[553]  Eanga  Bhatta  sued  as  reversioner  of  Eama  Bhatta  to  recover 
certain  land  sold  by  his  widow,  Yamuni,  to  her  father. 

The  defendants  were  the  brothers  of  Yamuni. 

The  District  Munsif  held  that  the  sale  was  valid,  having  been  made 
for  the  maintenance  of  the  widow  and  for  religious  purposes. 

*  Second  Appeal  228  of  1885. 
(1)  4  M.  220. 
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On  appeal  the  Subordinate  Julge  reversed  this  decree.  1885 

Defendants  appealed.  ,AUG.  6 
Ramachandra  Rau  Saheb,  for  appellants. 

Srinivasa  Raw,  for  respondent.  APPEL- 

Tha  facts  apoear  sufficiently,  for  the  purpose  of  this  report,  from  the        LATE 

judgment  of  the  Court  (MuTTQSAMi  AYYAR,  and  PARKER,  JJ.).  £!IVIL. 

JUDGMENT.  8M7s82  = 

The  land  in  suit  originally  belonged  to  one  Rama  Bbabta,  and,  on  his  9  Ind<  Jup- 
death,  it  devolved  on  his  widow  in  1856.  In  the  sitne  year  she  sold  ib,  383. 
together  with  the  other  property  which  she  inherited  from  her  husband, 
to  her  father  for  Us.  201.  It  is  recited  in  the  sale-deed  that,  of  this 
amount,  Rs.  55  was  paid  on  account  of  Ram  i  Bhatta's  funeral  obsequies 
and  Rs.  146  was  raised  for  her  own  spiritual  benefit.  The  Subordinate 
Judge  found  that,  shortly  after  the  sale,  the  lady  performed  several 
pilgrimages  and  sacrifices.  Seeing,  however,  that  she  sold  all  her 
husband's  property  to  her  own  father  in  the  same  year  in  which  she 
succeeded  to  it,  he  held  that;  the  sale  was  a  fraudulent  transaction.  As  to 
the  advance  of  Rs.  55,  ha  did  not  consider  the  evidence  which  the  appel- 
lants adduced  to  be  satisfactory.  As  to  the  pilgrimages  and  sacrifices 
performed  by  the  lady,  he  observed  that  they  were  nob  such  as  justified  the 
sale.  Though  the  appellants  allege  1,  in  their  written  statement,  that  the 
purchase- money  was  applied  alsi  bo  the  mainbenance  of  the  vendor,  their 
pleader  is  unable  to  refer  us  bo  any  evidence  showing  thab  such  was  really 
the  case.  Ib  appears  furbher  from  the  sale-deed  that  the  spiritual  beneft  con- 
templated by  the  lady  when  it  was  execute  1  was  her  own.  We  are  willing 
to  admit  that  the  pilgrimages  and  sacrifices  performed  by  her  are  no  doubt 
pious  acts  which  might  indirectly  be  beneficial  to  her  husband,  but  they  were 
nob  ceremonies  which  were  indispensable  for  his  spiritual  benefit,  such  as 
his  funeral  obsequies  and  the  periodical  ceremonies  incidental  to  those 
obsequies.  We  cannot  recognize  a  sale  by  a  Hin  iu  widow  as  valid  against 
her  husband's  reversioner,  when  it  is'mide  in  view  bo  raise  money  for  doing 
pious  acts  which  are  nob  in  bhe  nature  of  suiri'mal  necessities,  unless  such 
[554]  sale  is  reasonable  in  the  circumstancas  of  the  family,  and  the  pro- 
perty alienated  is  but  a  small  portion  of  the  property  inherited  from  her 
husband.  It  is  not  contended  that  the  income  which  the  land  in  dispute 
yielded  was  more  than  Rs.  28  a  year  and  that  the  whole  of  Rama  Bhatta's 
property  was  not  included  in  the  sale.  We  see  no  reason  to  doubt  that 
the  Subordinate  Judge  properly  held  that  there  was  no  necessity  for  the 
sale,  such  as  would  render  it  binding  upon  the  respondent,  and  dismiss 
this  second  appeal  with  costs. 
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8  M.  354. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.t  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


Code, 


SADAYAPPA  AND  ANOTHER  (Plaintiffs  in  No.  7863  of  .1884) 
v.  PONNAMA  AND  ANOTHER  (Defendants).*      [2nd  May,  1885.] 

Insolvency  Act,  11  &  12   Vic.,  c.  21,   Section  7—  Vesting  order— Civil  Procedure 
Section  276 — Attachment  before  judgment—  Official  Assignee's  title. 

Where  a  vesting  order  has  been  made  under  11  &  12  Vic.,  c.  21,  Section  7,  after 
attachment  and  before  decree,  the  title  of  the  Official  Assignee  takes  effect  and 
prevents  the  attaching  creditor  from  obtaining  satisfaction  of  his  decree  by  a  sale — 
Shib  Kristo  Shaha  Cliowdhry  v.  Miller  (1)  and  Gamble  v.  BJwlagir  (2)  followed. 

[F.,  20  B.  403  (406)  ;  17  M.  144  (145)  ;  26  M.  673  (679).] 

THIS  was  a  case  referred  to  the  High  Court,  under  Section  617  of  the 
Code  of  Civil  Procedure,  by  J.  W.  Handley,  Chief  Judge  of  the  Court  of 
Small  Causes,  Madras. 

The  case  was  stated  as  follows  : — 

"  Suits  Nos.  7863  and  9244  of  1884. 

"  These  were  suits  by  different  plaintiffs  against  the  same  defendants 
for  money  due  for  goods  sold  and  delivered.  In  both  cases  attachments 
before  judgment  had  been  made  of  certain  bags  of  rice. 

"  After  the  date  of  these  attachments  but  before  decree,  defendants 
were  adjudicated  insolvents  and  a  vesting  order  was  made. 

[555]  "  Plaintiffs  in  both  cases  having  obtained  decrees  proceeded  to 
the  sale  of  the  bags  of  rice  attached. 

"  After  sale,  the  Official  Assignee  applied  to  have  the  proceeds  of  sale 
paid  out  to  him. 

"  Notice  was  given  to  the  parties  to  the  suits,  and  after  hearing  the 
arguments  on  both  sides  I  allowed  the  claim  of  the  Official  Assignee 
and  directed  the  money  to  be  paid  out  to  him,  but  at  the  request  of  the 
plaintiffs'  counsel  I  made  my  order  contingent  on  the  opinion  of  the 
High  Court. 

"  The  question  is  whether  the  rights  of  the  Official  Assignee  under  a 
vesting  order,  issued  after  an  attachment  before  judgment  but  before  decree, 
override  the  right  which  the  creditor  attaching  before  judgment  would  have 
upon  his  obtaining  a  decree  to  have  the  decree  satisfied  out  of  the  property 
attached.  The  precise  point  was  decided  in  favour  of  the  Official  Assignee's 
rights  by  a  Full  Bench  of  the  Calcutta  High  Court  in  a  case  reported  in 
the  Indian  Law  Eeports,  10  Calcutta  series,  page  150,  the  Chief  Justice  and 
Mr.  Justice  Mitter  dissenting.  I  have  followed  the  judgment  of  the 
majority  of  the  Calcutta  High  Court,  the  reasoning  of  which  commends 
itself  to  my  mind.  I  cannot  see  that  the  difference  between  the  wording 
of  the  sections  in  the  Codes  of  1877  and  3882  relating  to  attachment  before 
judgment  and  that  of  the  corresponding  sections  of  Act  VIII  of  1859  has 
the  effect,  attributed  to  it  by  the  Chief  Justice  and  Mr.  Justice  Mitter,  of 
altering  the  law  upon  this  point,  which  admittedly  under  the  old  Code  had 
been  clearly  settled  in  favour  of  the  Official  Assignee.  On  the  contrary, 
it  seems  to  me  that  the  words  of  the  present  Code,  and  particularly  the 
provision  in  Section  489  that  attachment  before  judgment  shall  not  bar 


(1)  10  0.  150. 


Special  Case  80  of  1884, 

(2)  2  B.  H.  C.  R.  146  (150). 
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any  person  holding  a  decree  from  having  his  decree  satisfied  out  of  the  pro- 
perty attached,  show  that  attachment  before  judgment  is  not  intended  to 
transfer  the  property  at  all,  or  to  give  the  attaching  creditor  any  lien  over  it 
as  against  other  creditors,  but  merely  to  transfer  the  possession  to  the  Court 
so  as  to  defeat  fraudulent  transfers  by  the  debtor. 

"  Considering,  however,  the  difference  of  opinion  between  the  learned 
Judges  of  the  Calcutta  Court  and  that  the  question  is  one  of  great  import- 
ance and  has  not,  as  far  as  I  am  aware,  come  before  the  High  Court  for 
decision,  I  think  it  right  to  refer  the  case  for  the  opinion  of  the  High 
Court. 

[556]  "  The  question,  I  would  submit  in  these  cases,  is — Has  the 
Official  Assignee,  under  the  circumstances  detailed  above,  a  right  to  receive 
the  proceeds  of  sale  of  the  property  attached  before  judgment  and  sold  in 
execution  of  the  decrees." 

Krishnayyar  (Solicitor),  for  plaintiffs, 

King  (Solicitor),  for  the  Official  Assignee. 

The  Court  (TURNER,  C.  J.,  and  MUTIUSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

We  understand  the  question  referred  to  us  to  be  whether,  when  a 
vesting  order  has  been  passed  after  attachment  and  before  decree,  the 
title  created  by  the  Insolvent  Act  in  the  Official  Assignee  takes  effect 
and  prevents  the  attaching  creditor  from  obtaining  the  satisfaction  of 
his  decree  by  a  sale. 

We  conceive  that  it  would  be  dangerous  to  guide  our  decision  by 
reference  to  the  processes  in  execution  under  other  systems  of  procedure. 
There  appears  to  us  material  difference  between  the  order  of  attachment 
issued  under  the  Code  of  Civil  Procedure  and  a  writ  of  fieri  facias  in  that 
the  latter  is  an  order  for  sale,  the  former  is  a  step  which  may  or  may  not 
be  accompanied  by  an  order  for  sale*  It  may  be  conceded  that  it  is 
ordinarily  the  duty  of  the  Court,  which  has  issued  an  order  for  sale,  to 
proceed  to  execute  the  decree,  when  passed,  by  the  issue  of  a  warrant  for 
sale  when  application  is  made  for  that  purpose  ;  but  it  is  also  the  duty  of 
the  Court  to  take  notice  of  anything  that  may  have  occurred  in  the 
interim  affecting  the  right  of  the  defendant  in  the  property  which  the 
Court,  at  the  instance  of  the  plaintiff,  had  attached  with  a  view  to  prevent 
the  alienation  of  it  by  the  defendant.  The  effect  of  an  attachment  is 
declared  in  Section  276,  after  it  has  been  duly  effected — "  Any  private 
alienation  of  the  property  attached.whether  by  sale, mortgage,  gift  or  other- 
wise, and  any  payment  to  the  judgment-debtor,  is  void."  The  alienations 
against  which  the  plaintiff  is  secured  are  private  alienations  by  the  defend- 
ant. Where  the  alienation  is  effected  by  operation  of  law,  as  in  the  case 
of  a  vesting  order,  the  attachment  cannot,  in  our  judgment,  prevent  the 
operation  of  the  Statute,  and  a  Court  executing  a  decree  would  be  bound 
to  take  notice  of  it.  Were  we  to  hold  otherwise,  every  creditor  would  be 
bound  to  bring  a  suit,  and,  if  possible,  he  might  apply  for  execution 
before  the  proceeds  are  realized  so  as  to  share  in  the  distribution.  The 
result  of  our  ruling  is  to  give  effect  to  [557]  the  policy  of  the  Code,  and 
we,  therefore,  hold  in  accordance  with  the  views  of  a  majority  of  the 
learned  Judges  of  the  High  Court  of  Calcutta  in  Shib  Kristo  Shaha 
Chowdhry  v.  Miller  (i),  and  with  Gamble  v.  Bholagir  (2). 
The  Chief  Judge  will  be  informed  accordingly. 
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Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


BANOJI  SND  OTBEBS  (Defendants],  Appellants  v. 
KANDOJI  (Plaintiff),  Respondent.*    [18th  November,  1884  and 
2nd  May,  1885.] 

Hindu  law — Sudras — Illegitimate  son,  Status  and  rights  of — Suit  for  partition  by  illegiti- 
mate son  of  undivided  brother  against  sons  of  other  brotliers. 

In  a  joint  Hindu  family  of  the   Sudra  caste,  consisting  of  three  brothers,  two 
died  leaving  legitimate  sons  and  the  third  an  illegitimate  son. 

In  a  suit  brought  by  the  latter  for   partition   of  the   family  estate  against  his 
father's  brothers'  sons  ; 

Held,  that  he  was  not  entitled  to  a  share  but  only  to  maintenance. 

[P..  10  M.  334  (343) ;  15  M.  307  (314)  ;  R.,  23  B.  257  <265>  ;  25  M.  429  (430)  ;  27  M. 
33  (35):  33  M.  226  r2v!7>=4  Ind-  Gas.  -299  =  20  M.L  J.  359  =  7  M.L.T.  26;  34  M. 
68  (691=5  Ind.  Gas.  919  =  20  M.L. J.  350  =  7  M.L.T.  161  =  (1910)  M  W.N.  138  ; 
24  M.LJ.  271  (285)  ;  Expl.,  14  M.  401  (403)  ;  25  M.  519  (522)  =  ll  M.L.J. 
399  (401).] 

THIS  was  an  appeal  from  the  decree  of  W.  E.Clarke,  Subordinate 
Judge,  Nilgiris,  dated  llth  June  1884. 

The  plaintiff,  Kandoji  Eau,  sued  the  defendants,  Eanoji  Eau  and 
eight  others,  whom  he  alleged  to  ba  his  father's  brothers'  sons,  for  posses- 
sion of  one-third  of  the  family  property  and  obtained  a  decree. 

The  defendants  appealed  to  the  High  Court  on  the  grounds  inter  alia, 
that  the  plaintiff  was  not  the  son  of  his  alleged  father  and  that,  if  he  was, 
his  mother  was  a  concubine,  and  therefore,  plaintiff  was  not  entitled  to 
sue  defendants  for  partition  of  the  estate. 

Mr.  Grant,  for  appellants. 

Anandacharlu,  for  respondent. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

[558]  One  Nimboji  Eau,  a  Mahratta  Sudra  of  Mysore,  had  three 
sons,  named  Gudubbai,  Mukubhai,  and  Hirmanji.  About  thirty  years 
ago  they  migrated  from  Mysore  to  Ootacamund,  where  they  established 
themselves  as  mutton-butchers.  It  was  conceded  that  Gudubhai  and 
Hirmanji  worked  together  and  the  appellants  (defendants)  are  their  sons 
and  grandsons.  Further,  it  is  found  by  the  Subordinate  Judge  that 
Mukubhai  also  lived  with  his  brothers  and  carried  on  business  with  them 
jointly  as  a  mutton-butcher,  and  that  the  property,  of  which  a  third  share 
was  claimed  by  the  respondent  (plaintiff),  was  jointly  acquired  by  them. 
The  evidence  on  this  point  is  conflicting,  and  we  see  no  sufficient  ground 
for  the  contention  that  the  Subordinate  Judge  has  not  arrived  at  a  correct 
finding.  The  respondent  asserted  that  he  was  the  legitimate  son  of 
Mukubhai  and  claimed  one-third  share  of  the  family  property  and  an 
account  of  the  profits  of  the  business  for  the  three  years  ending  31st  October 
1882,  and  a  further  account  of  the  same  until  actual  partition.  It  was  alleged 
by  the  appellants  that  Mukubbai  kept  the  respondent's  mother  Nunni,  but 

*  ApreM  77  of  1884. 
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they  contended  that,  after  Mukubhai's  death,  Nunni  became  the  concu- 
bine of  one  Esuf  Sahib  and  subsequently  gave-  birth  to  respondent. 
The  Subordinate  Judge  has,  however,  found  that  the  respondent  was 
Mukubbai's  son  by  Nunni,  but  that  Nunni  was  not  married  to  him. 
From  this  finding  the  respondent  has  preferred  no  appeal,  and  although  it 
is  impugned  by  the  appellants,  the  weight  of  testimony  is  in  favour  of  the 
conclusion  at  which  the  Subordinate  Judge  has  arrived.  We  have 
then  to  determine  whether  the  illegitimate  son  of  a  Sudra,  who  has 
died  in  co-parcenary  with  his  brothers,  is  entitled  to  demand  from  the 
surviving  brothers  any,  and  if  any  what,  share  in  the  family  property,  and 
the  burden  of  proof  is  on  the  respondent  to  show  that  he  is  entitled  under 
such  circumstances  to  a  share  and  to  a  share  of  the  extent  claimed  by 
him. 

We  may  premise  the  observations  we  have  to  make  in  the  matter 
directly  in  issue  by  expressing  our  inability  to  concur  in  the  opinion,  which 
has  been  sometimes  expressed  that,  among  Sudras,  marriage  is  no  more 
than  concubinage.  Although  what  the  Hindu  law  regards  as  the  higher 
forms  of  marriage  was  not  permitted  to  the  Sudra,  and  although  the  wife  of 
a  Sudra  does  not  acquire  the  right  of  assisting  in  sacrifices  which  can  only  be 
[559]  offered  by  a  regenerate  householder,  Hindu  law  regarded  the  union 
as  conferring  a  status  on  the  wife  distinctly  superior  to  that  of  a  concubine 
and  entitling  her  and  her  offspring,  to  rights  of  succession,  and,  in  the 
case  of  her  offspring,  of  co-parcenary  which  are  refused  to  the  concubine 
and  her  offspring. 

It  may  no  doubt  be  true  that  Hindu  law  has  not  been  accepted  by  all 
the  tribes  who  would  fall  within  the  general  term  Sudra,  but  among 
many  classes  of  Sudras,  who  have  accepted  the  Hindu  law,  we  find  a 
customary  law  which  prohibits  marriage  with  other  classes  or  within 
certain  degrees,  and  such  rules  imply  a  conception  of  marriage  as  something 
higher  than  a  mere  sexual  union.  All  that  we  understand  Baudhayana 
to  mean  in  the  text  cited  by  West  and  Buhler,  376,  is,  a  marriage  may  be 
contracted  by  Vaisyas  and  Sudras  with  but  little  regard  to  ceremonial, 
not  that  if  a  marriage  is  contracted  with  how  little  ceremony  soever  it  will 
not  create  the  rights  attaching  to  relation  of  husband  and  wife.  But  while 
the  Hindu  law  did  not  view  the  marriage  relation  of  Sudras  as  mere 
concubinage,  it  conceded  to  the  married  Sudra  many  liberties,  which 
would  have  been  inconsistent  with  the  religious  life  enjoined  on  the 
regenerate  classes. 

Thus  in  the  collection  of  rules  attributed  to  Manu,  we  find  it  declared 
that  "  a  son  begotten  through  lust  on  a  Sudra  by  a  man  of  the  priestly 
class  is  even  as  a  corpse :  but  a  son  begotten  by  a  man  of  the  servile  class 
on  his  female  slave  or  the  female  slave  of  his  male  slave  may  take  a  share 
of  the  inheritance,  if  permitted."  Manu,  Chapter  IX,  Sections  178,  179. 
The  translator  adds  ''  by  the  other  sons,"  it  may  have  meant,  by  the  father. 
The  illegitimate  son  then  was  at  that  time  denied  any  right  or  even  compe- 
tency to  take  a  share  in  his  father's  property,  if  he  was  the  offspring  of  a 
man  of  the  priestly  caste  begotten  through  lust  on  a  Sudra ;  he  was  only 
declared  competent  to  take  a  portion  of  the  father's  wealth,  if  he  was 
begotten  by  a  Sudra  and  he  could  not  claim  any  portion  as  a  matter  of 
right.  In  course  of  time  his  position  was  more  favourably  regarded  by  the 
law.  "  A  son  begotten  on  a  dasi  by  a  Sudra  becomes  even  the  partaker  of 
a  share  by  (the  father's)  choice ;  after  the  death  of  the  father  the  brothers 
should  make  him  a  half  sharer.  An  illegitimate  son  of  a  Sudra  can  take 
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the  whole  unless  there  is  a  son  to  (any  of)  the  daughters  (of  the  Sudra). 
Yajnavalkya,  II,  slokas  133,  134. 

These  texts  are  declared  by  Vijnaneswara  to  be  a  special  rule  [560] 
concerning  the  partition  of  a  Sudra's  goods,  who  declares  that  the  son 
begotten  by  a  Sudra  on  a  slave  girl  obtains  a  share  by  the  father's  choice  ; 
that  after  the  father's  death,  if  there  are  sons  of  a  wedded  wife,  they  must 
give  him  half  as  much  as  the  amount  of  one  brother's  allotment,  and  that 
if  there  are  no  such  sons,  he  will  take  the  whole  estate  unless  there  be 
daughters  of  a  wife  or  sons  of  daughters,  in  which  case  he  will  participate 
for  half  a  share  only.  Mitakshara,  I,  Section  12.  The  author  of  the 
Madhaviya  refers  to  the  texts  of  Yajnavalkya,  and  he  too  adds  the  quali- 
fication that  the  illegitimate  son  of  the  Sudra  takes  the  whole  wealth 
only  if  there  are  neither  sons  nor  daughters  by  a  wedded  wife  nor  the 
children  of  sons  or  daughters.  (Burnell's  Translation,  page  24.)  The  rule 
is  stated  in  the  Dayabhaga,  ch.  IX,  Section  31,  as  follows  : — "Even  a  son 
begotten  by  Sudra  on  a  female  slave  may  take  a  share  by  the  choice  of  the 
father,  but  if  the  father  be  dead,  the  brother  should  make  him  partaker  of 
half  a  share.  Begotten  on  an  unmarried  woman  and  having  no  brother 
he  may  take  the  whole  property,  provided  there  be  not  a  daughter's 

son But  if  there  be  a  daughter's  son,  he  shall  share  equally  with 

him,  for  no  special  provision  occurs;  and  it  is  fit  that  the  allotment  should 
be  equal,  since  the  one,  though  born  of  an  unmarried  woman,  is  son  of 
the  owner,  and  the  other,  though  sprang  from  a  married  woman,  is  only 
his  daughter's  son." 

It  appears  in  the  following!  terms  in  the  Dayakrama  Sangraha,  ch.  VI, 
Section  33  : — "  The  son  of  a  Sudra  by  a  female  slave  may,  at  the  will  of 
his  father,  be  rendered  an  equal  share  with  the  son  born  of  his  wedded 
wife ;  on  the  decease  of  his  father  he  is  entitled  to  half  a  share  ; — in 
default  of  such  a  brother  and  of  a  daughter's  son,  he  is  entitled  to  the 
whole  of  his  father's  wealth  :  but  if  there  be  a  daughter's  son  he  must  be 
an  equal  sharer  with  him."  (Stokes,  p.  513.)  Nilakanta  Bhatta  quotes 
the  text  of  Yajnavalkya  and  observes  that  by  "  specifying  by  a  Sudra,  it 
is  clear  that  a  son  begotten  by  a  twice-born  man  on  a  female  slave  does 
not  obtain  a  share  even  by  the  father's  choice.  Neither  after  the  death  of 
the  father  will  he  get  half,  nor  in  the  absence  of  sons  or  other  (heirs)  will 
he  get  the  whole."  Vyavahara  Mayukha,  ch.  IV,  Section  IV,  p.  32. 

He  thus  inferentially  recognizes  the  right  of  the  son  of  a  Sudra  to  a 
half  share,  though  sons  or  some  other  heirs  exist,  but  he  does  not  specify 
who  the  other  heirs  are.  (Stokes,  p.  55.) 

Devanna  Bhatta  quoting  the  texts  of  Manu  and  Yajnavalkya  [561] 
proceeds  :  "If,  according  to  authority,  where  there  may  be  no  son  of  the 
wife  and  the  rest,  but  there  may  be  a  wife  and  a  daughter,  the  daughter's 
son  be  entitled  to  share  (with  the  son  by  a  female  slave),  the  rule  for  the 
succession  of  the  daughter  or  other  proper  heir  would  be  infringed,  there- 
fore, if  any  dower  to  the  daughter's  son  exist,  the  son  by  a  female  slave 
does  not  take  the  whole  estate,  but  on  the  contrary  shares  equally  with 
such  heir.  Dattaka  Chandrika,  Section  V,  §  31.  (Stokes,  p.  660.)  In  the 
learned  work  by  Messrs.  West  and  Buhler,  it  is  suggested  that  by  the 
earlier  writers  the  wife  and  the  daughter  were  intentionally  omitted :  that 
the  rule  securing  a  provision  for  the  illegitimate  son  begotten  by  a  Sudra 
on  a  slave  was  established  at  a  time  when  the  daughter's  son  and  even  the 
daughter  was  made  equal  to.  a  maa's  own  son,  while  the  widow  was  still 
unprovided  for  or  reduced  to  a  lower  place.  (West  and  Buhler,  84.) 
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We  hesitate  to  accept  the  view  that  Vijnaneswara  intended  to  post- 
pone the  widow  to  the  illegitimate  son.  He  had  already  provided  that 
the  legitimate  sons  were  to  give  shares  to  the  widow  and  had  recognized 
the  rignt  of  the  widow  as  superior  to  that  of  a  daughter  or  daughter's  SOD, 
though  doubtless  in  virtue  of  expressed  texts.  In  treating  of  the  rule  we 
are  discussing  he  brings  in  daughters  who  were  not  mentioned  by 
Yajnavalkya,  and  it  is  possible  that  he  may  here,  as  he  has  done  in  a 
well-known  passage,  not  have  intended  to  state  completely  the  sons  of 
superior  heirs,  or  that  the  case  of  the  survival  of  a  widow  may  have 
escaped  his  attention.  Nilakanta  Bhatta  appears  to  have  understood  tbat 
all  heirs  down  to  the  daughter's  son,  who,  under  the  ordinary  law,  are 
recognized  as  entitled  to  inherit,  would  not  be  altogether  superseded  by 
an  illegitimate  son  and  the  language  of  Devanna  Bhatta  is  explicit. 

Such  are  the  rules  which  we  can  collect  from  the  commentators  as 
to  the  succession  of  the  illegitimate  son  of  a  Sudra  (not  being  a  son  born 
in  adultery),  and,  where  his  father  has  died  "  vibhakta  "  or  separated, 
there  can  be  no  question  that  the  right  of  the  illegitimate  son  extends  not 
only  to  his  father's  acquisitions,  but  to  ancestral  property  which  may 
have  come  to  the  father's  hands. 

All  the  texts  we  have  cited  are  found  in  those  portions  of  the  several 
works  which  relate  to  the  partition  of  the  estate  of  separated  house- 
holders. Do  the  same  rights  accrue  to  a  son  of  a  Suiira  [562]  when  his 
father  is  unseparated  ?  We  can  find  no  Hindu  authority  on  this  subject, 
and  Messrs.  West;  and  Buhler  are  the  only  English  writers  who  affirm 
that  they  do,  but  when  we  look  at  the  authorities  cited  in  support  of  their 
opinion,  we  find  they  do  not  support  the  view. 

In  the  case  cited  in  Bk.  I,  ch.  IT,  Section  1,  Q.  4,  a  Kumbi  had  transfer- 
red to  a  son  described  as  a  foster  son  his  immoveable  property.  The  Kumbi 
was  presumably  the  sole  owner  and  separated  from  bis  brother.  In  the  case 
cited  in  Bk.  I,  ch.  II,  Section  3,  Q.  1,  the  question  put  to  the  pandit  was 
simply  "  can  a  son  of  a  Sudra  female  slave  be  his  heir,"  which  the  pandit 
answered  in  the  affirmative  and  quoted  the  passage  in  the  Mitakshara,  to 
which  we  have  referred.  The  case  cited  in  Bk.  I,  ch.  II,  Section  3,  Q.  3,  is 
similarly  inconclusive.  On  the  other  hand  at  Bk.  I,  ch.  II.  Section  3, 
Q.  6,  when  the  pandit  was  asked  if  a  kept  woman's  son  would  be  preferred 
to  a  cousin,  he  replied  that  "as  the  deceased  was  separate  from  his  relatives 
and  as  he  was  of  the  Sudra  caste,  his  illegitimate  son  would  be  his  heir. 

So  also  in  the  following  case,  Q.  7,  where  a  man  of  the  Mali  caste  left 
an  illegitimte  son  and  a  nephew,  the  pundit  declared  that  the  claim  of  the 
illegitimate  son  was  valid  as  it  appeared  that  the  man  lived  separate  from 
his  brothers.  The  case  cited  in  Q.  8,  where  it  was  held  that  the 
illegitimate  son  of  a  Sudra  would  take  the  whole  estate  in  preference  to 
the  widow,  u  founded  on  the  strict  construction  of  the  text  of  the 
Mitakshara,  which,  for  reasons  we  have  already  given,  we  consider  should 
not  be  accepted  in  this  Presidency.  We  may  observe  that  Varadaraja 
declares  the  rule  in  terms  that  might  include  the  widow  and  daugthers, 
"in  every  case  it  must  he  understood  that  the  succession  of  a  dasi's 
son  fco  the  property  is  in  default  of  ordinary  or  excellent  sons,  sons'  sons, 
daughters'  sons,  &c.  (Burnell,  p.  22.) 

If,  in  the  absence  of  any  rule,  we  are  to  be  guided  by  analogy,  it  does 
not  appear  that  the  claims  of  the  illegitimate  son  to  half  a  son's  share  can 
be  sustained  against  the  undivided  brothers  of  bis  father.  We  cannot 
accede  to  the  arguments  that  an  inference  can  be  drawn  from  the  place  in 
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which  the  author  of  the  Mitakshara  deals  with  the  rights  of  an  illegiti- 
mate son.  The  passage  is  introduced  as  a  special  rule.  The  illegitimate 
son  of  a  separated  man  of  the  regenerate  classes  has  a  right  only  to  main- 
tenance ;  the  illegitimate  son  of  a  Sudra  has  no  right  in  his  father's 
lifetime,  [563]  but  if  there  be  no  heirs,  within  certain  degrees,  he  may 
take  the  whole  estate  after  his  father's  death.  There  is  nothing  in  the 
context  to  show  that  the  preceding  rules  regarding  legitimate  sons  were 
to  apply  to  the  illegitimate  sons  of  the  Sudra.  The  special  rule  is  intro- 
duced in  the  place  which  it  would  occupy  with  equal  propriety  if  the 
preceding  rules  had  no  application  to  him.  The  illegitimate  son,  it  will 
be  observed,  does  not  by  birth  become  a  coparcener.  He  is  ordinarily 
entitled  only  to  maintenance,  and  in  the  case  of  Sudras  this  right  to  main- 
tenance is  in  certain  cases  to  be  satisfied  by  the  allocation  not  of  a  share 
but  of  a  portion  of  the  estate  equal  to  half  a  share.  The  widow  at  one 
time  enjoyed  a  similar  right.  It  is  difficult  to  see  on  what  ground  the 
claims  of  the  illegitimate  son  upon  the  coparcenary  estate  of  the  father 
and  the  father's  brothers  can  be  placed  above  those  of  the  widow,  the 
daughter  and  the  daughter's  son.  If  the  daughter  and  widow  can 
claim  only  maintenance,  because  the  coparcenary  property  remains  a 
unit  in  the  hands  of  the  surviving  brothers*  it  is  to  ba  assumed  that 
the  result  would  be  the  same  in  the  case  of  illegitimate  sons.  The  only 
arguments  adduced  against  this  view  is  that  the  illegitimate  son  would 
occupy  a  worse  position  where  the  father  left  an  undivided  brother 
or  nephew  than  where  being  separated  from  collaterals  he  left  an  undivided 
son.  The  answer  appears  to  be  that  the  property  of  a  father  separated  from 
his  brothers  may  well  be  subject  GO  discharge  an  obligation  to  which  it 
would  not  have  been  subject  in  the  hands  of  unseparated  brothers.  The 
family  estate  could  not  be  made  liable  for  the  private  deb^s  of  a  deceased 
coparcener.  When  the  deceased  has  left  a  son,  there  attach  to  the  son 
personally  and  to  the  estate  taken  by  him  obligations  which  he  must  meet 
out  of  all  he  received  as  his  father's  representative.  If  two  brothers  were 
undivided  and  one  died  leaving  a  son,  who  remained  in  coparcenary  with 
his  uncle,  and  the  other  died  leaving  a  widow,  the  widow  would  have  only 
a  claim  for  maintenance  on  the  nephew,  whereas  if  her  husband  had  been 
separated  and  had  left  a  son,  she  would  under  the  older  law  have  been 
entitled  to  a  portion  equal  to  a  share. 

On  these  grounds,  in  accordance  with  a  previous  decision  of  this 
Court  in  Rrishnayyan  v.  Muttusami  (1),  we  arrive  at  the  conclusion  [564] 
that  the  claim  of  the  respondent  is  limited  to  maintenance.  The  decree 
of  the  Court  of  First  Instance  is  reversed  and  the  claim  dismissed,  but. 
under  the  circumstances  we  shall  direct  each  party  to  bear  his  own  costs. 


(1)  7  M.  407. 
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Before  Mr.  Justice  Kernan  (Officiating  Chief  Justice],  Mr.  Justice 
Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


REFERENCE  FROM  THE  BOARD  OF  REVENUE  UNDER  SECTION  46 
OF  TUB  INDIAN  STAMP  ACT,  1879.*      [2nd  May  and  13th  July,  1885.] 

Stamp  Act,  Sections  34,  50. 

Where  a  document  has  been  admitted  in  evidence  as  duly  stamped,  such 
admission  can  only  be  called  in  question  by  the  Appellate  Court  under  Section 
50  of  the  Indian  Stamp  Act. 

[P.,  13  B.  449  (4571  (F.B.)  ;  U.B.R.  (1897—1901)  559  (560).] 

THIS  was  a  reference  made  under  Section  46  of  the  Indian  Stamp  Act, 
1879,  by  the  Board  of  Revenue. 

The  resolution  of  the  Board,  dated  27th  February  1885,  was  as  fol- 
lows : — - 

"  The  Board  resolve,  under  the  provisions  of  Section  46,  Act  I  of 
1879,  to  refer  the  following  case,  which  has  come  to  its  notice,  for  the 
orders  of  the  High  Court : — 

"  In  the  course  of  certain  civil  proceedings,  the  District  Judge  of 
Cbingleput  admitted  in  evidence  an  instrument  after  assessing  the  stamp 
duty  payable  thereon  and  levying  a  penalty  under  Clause  1,  Section  34,  but 
failed  to  send  the  Collector  an  authenticated  copy  of  the  instrument  duly 
certified  as  to  payment  of  duty  and  penalty  as  provided  in  Section  35. 

"  Eight  days  thereafter  the  Court,  in  revision  of  its  own  proceedings, 
recorded  a  declaration  under  Section  50  setting  forth,  under  a  repealed 
enactmens  of  1816,  the  liability  of  the  deed  to  a  stamp  duty  of  Rs.  50  and 
levied  a  penalty  of  Rs.  500,  in  default  of  payment  of  which  the  Courfc 
impounded  the  document  and  sent  it  to  the  Collector,  in  original,  for 
disposal  according  to  law. 

"  Subsequently,  the  case  was  re-opened  on  application  of  the  parties, 
when  the  Judge  formally  repudiated  his  own  revisional  proceedings. 

[565]  "  These  proceedings  are  distinctly  in  violation  of  the  provi- 
sions of  Clause  3,  Section  34  of  the  Act,  and  it  is  equally  clear  that  the 
Judge  was  powerless  to  pass  a  declaratory  order  under  Section  50,  as 
that  section  limits  interference  to  the  Appellate  Court  which  is  at  liberty 
to  take  action  either  of  its  own  motion  or  at  the  instance  of  the 
Collector. 

"  The  Judge's  statement  that  the  document  was  admitted  provi- 
sionally is  noc  understood,  as  the  law  admits  of  no  such  provisional 
admission. 

"  The  Board  are  unable  to  remit  the  penalty  under  Section  42,  as 
that  section  has  reference  only  to  penalties  levied  under  Sections  34  and  37, 
whereas  the  penalty  in  question  was,  on  the  face  of  it,  levied  in  pursu- 
ance of  a  declaration  under  Section  50. 

"  Under  these  circumstances,  the  Board  resolve  to  forward  the 
case  for  the  orders  of  the  High  Court,  with  the  request  that  they  will 
pass  such  revisional  orders  on  the  proceedings  of  the  District  Judge  as 
may  be  deemed  advisable.  " 

*  Referred  Case  2  of  1885. 
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1885  Mr.  Powell  (Acting  Government  Pleader)  appeared  on  behalf  of  the 

JULY  13.     Board  of  Eevenue. 

The  Court  (KERNAN,    Officiating  C.   J.,   MUTTUSAMI  AYYAR    and 
FULL       HUTCHINS,  JJ.)  delivered  the  following 


JUDGMENT. 

'  The  Judge's  order  of  the  26th  September  cannot  be  supported  and 

*  '  '''  it  must  be  set  aside.  The  document  was  in  tendered  evidence  on  the  18th 
September.  The  Judge  considered  it  together  with  the  other  evidence 
before  him  and  made  an  order  allowing  the  claim  which  the  document 
was  produced  to  support.  The  document  was  then  received  in  evidence 
and  acted  upon,  and  the  claim  was  disposed  of  on  the  18th  September. 

We  do  not  understand  clearly  whaC  the  Judge  means  when  he  states 
that  the  document  was  not  read  in  evidence  and  that  little  or  no  use  was 
made  of  it.  In  the  order  which  he  made  on  the  claim  petition,  it  is 
stated  that  "  the  claimants  put  in  old  deeds  A  and  B  which  prove  prima 
facie  that  these  immoveables  in  fact  have  been  set  apart  and  reserved  for 
some  purpose  and  cannot  be  treated  as  belonging  solely  to  the  defendant." 

When  A  was  tendered  in  evidence,  the  pleader  undertook  to  pay 
Es.  11  for  the  duty  and  the  penalty  and  he  oaid  them  accordingly  on  the 
same  day,  as  appears  from  the  order  of  the  20bh  October. 

[566]  Then,  on  the  26th  September,  the  District  Judge  came  to  the 
conclusion  that  the  proper  amount  payable  on  the  document  was  Rs.  550 
and  he  endorsed  on  it  an  order  requiring  the  payment  of  Es.  539  within 
fourteen  days.  The  section  under  which  this  order  or  declaration  was 
made  is  not  stated  in  the  order  itself,  bub  ihe  cooy  transmitted  to  the 
Collector  is  headed  "  Declaration  under  Section  50  of  Act  I  of  1879,"  and 
in  his  proceedings  of  20th  October,  with  which  he  forwarded  the  docu- 
ment to  the  Collector,  the  District  Judge  himself  described  ib  as  a 
declaration  made  under  Section  50  of  the  Stamp  Act  and  referred  to  the 
document  as  one  which  had  been  impounded  and  was  transmitted  under 
that  section.  As  an  order  under  that  section  it  was  manifestly  illegal, 
since  Section  50  only  aoplies  to  a  Court  of  Appeal  or  Eeference  reviewing 
and  adjudication  by  an  inferior  Court. 

But  the  Judge  wishes  his  order  of  the  26th  September  to  be  treated  as 
itself  an  adjudication  under  Section  34  of  the  stamp  duty  and  penalty  levi- 
able. Ic  seems  to  us  that  this  is  impossible.  He  had  admitted  the  document 
in  evidence  and  proceeded  to  judgment  on  the  18th  September,  and  he  was 
functus  officio.  When  an  instrument  has  been  admitted  in  evidence  and 
judgment  delivered,  its  admission  can  only  be  called  in  question  in  a  pro- 
ceeding under  Section  50. 

We  accordingly  quash  the  order  of  the  26th  September. 

We  desire  to  inform  the  Jud^e  that  he  is  misinformed  as  to  the 
practice  of  the  High  Court,  and  that,  if  in  any  case  the  stamp  is  examined 
by  an  officer  of  the  Court  and  a  question  raised  as  to  its  sufficiency,  the 
Court  adjudicates  on  it  before  admitting  the  document  in  evidence  and 
acting  upon  it. 

We  are  unable  to  say  that,  having  regard  to  the  distinct  statements 
on  the  face  of  the  proceedings  signed  by  the  Judge,  the  Board  of  Eevenue 
and  the  Collector  were  not  justified  in  making  this  reference. 

The  late  Chief  Justice  and  Mr.  Justice  BRANDT  heard  this  case  with 
us  and  assented  to  this  judgment. 
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8  M.  567. 

[567]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


SARANGAPANI  (Plaintiff  No.  1),  Appellant  v.  NARAYANASAMI 
(Defendant  No.  1),  Respondent*      [17th  April,  1885.] 

Civil  Procedure  Code,  Sections  623,   624 — Review  of  judgment  -  Abolition  of  Court- 
Business  transferred  to  another  Court. 

Section  624  of  the  Cole  of  Civil  Procedure  must  be  read  as  a  proviso  to 
Section  623 

Held,  therefore,  that,  when  *  Court  had  been  abolished  and  its  business  trans- 
ferred to  a  Court  presided  over  bv  another  Judge,  such  Judge  should  not  entertain 
an  application  for  review  of  judgment,  except  in  the  case  provided  for  by  Section 
624. 

[Appr.,  16  B.  603  (605)  ] 

THIS  was  an  appeal  from  an  order  of  J.  Hope,  District  Judge  of  South 
ArcoD,  setting  aside  the  decree  of  Adiappa  Chettyar,  Subordinate  Judge  at 
Cuddalore,  in  suit  43  of  1883,  on  review  of  judgment;. 

The  application  for  review  of  judgment  was  made  by  defendant  No.l, 
Narayanasami  Grainini,  to  the  District  Court,  because  the  Subordinate 
Court  had  been  abolished  and  its  records  transferred  to  tho  District  Court. 
The  chief  ground  for  review  alleged  in  the  application  was  that  the  decree 
had  been  passed  on  a  compromise  extorted  from  defendant  No.  1. 

The  District  Judge  found  that  the  grounds  set  forth  in  the  application 
were  not  deserving  of  much  weight,  but  set  aside  the  decree  on  the  ground 
that  the  Suoordmate  Judge  had  not  decided  (1)  whether  the  suit  was 
maintainable,  (2)  or  whether  the  plaint  had  beeu  filed  on  a  proper  stamp. 

Issues  bad  been  raised  on  both  of  thesa  questions  and  the  Judge  was 
of  opinion  that  both  of  these  issues  should  have  been  found  in  the  affirm- 
ative before  the  suit  could  be  proceeded  with. 

Plaintiff  No.  1  appealed  to  the  High  Court  on  the  grounds,  inter 
alia — 

[568]  (1)  That  the  District  Judge  had  no  power  to  entertain  or 
grant  a  review  of  judgment  under  the  circumstances. 

(2)  That  the  suit  was  properly  brought. 

(3)  Tnat  it  was  open  to  the  parties  to  compromise  the  suit  in  spite 

of  the  technical  objections  taken  by  defendant  No.  1. 
Bhashyam  Ayyangar,  for  appellant. 
Hon.   Kama  Ran,  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  first  contention  is  that  the  Judge's  order  is  bad,  because  the  appli- 
cation on  which  he  acted  was  one  for  review  on  another  ground  than  those 
mentioned  in  Section  624,  and  he  is  not  the  Judge  who  passed  the  decree. 

In  our  opinion  this  objection  must  prevail.  It  has  been  argued  on 
the  other  side  that  the  5th  Clause  in  Section  623  permits  an  application  to 
the  Court  to  which  the  business  of  an  abolished  Court  has  been  transferred 
upan  any  of  the  grounds  on  which  reviews  are  allowable.  But  the  very  same 
clause  speaks  of  the  Court,  not  the  Judge,  which  passed  the  decree. 

*  Appeal  against  order  13  of  1885. 
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1885       Section  624  must  be  read  as  a  proviso  to  both    parts  of  the  clause  :    when 
APRIL  17.    there  has  been  a  change  of  the   presiding  Judge,    no   application  can  be 

made  to  the  newJudge,   whether  of  the  Court  which   passed   the  decree 

APPEL-     or  of  that  substituted  for  it,  except  on  the  grounds  stated. 
LATE  The  District  Judge,  however,  has  set  aside  the  decree  on  a  ground  not 

CIVIL,  taken  by  the  party,  viz.,  that  before  the  decree  was  passed  it  should  have 
been  determined  whether  it  was  a  proper  case  to  grant  a  declaration  and 
8  M.  367.  whether  the  scamp  was  correct.  If  these  objections  are  tenable  at  all,  they 
should  be  raised  by  an  appeal;  but  there  can  be  no  doubt  that  the  decla- 
ration asked  for  might  properly  have  been  granted,  and  it  is  not  clear  that 
the  stamp  is  insufficient,  for  it  appears  to  have  been  paid  both  for  the  decla- 
ration and  on  the  pro  petty  actually  with  the  defendants  aud  sought  to  be 
recovered. 

The  District  Judge's  order  must  be  reversed  and  the  respondent  will 
pay  the  costs  of  his  application  for  review  as  well  as  of  this  appeal. 


8  M.  569. 
[569]  APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and 
Mr.  Justice  MiMusami  Ayyar. 


CHIKATI  ZAMINDAR  AND  OTHERS  (Defendants),  Appellants  v. 
PEDDAKIMEDI  ZAMINDAR  (Plaintiff),  Respondent* 
[12th  November,  1884,  and  24th  February,  1885.] 

Regulation  XII  of  1816—  District  panchayat— Regulation  VII  of  1816— Act  III  of  1873. 

Neither  the  total  repeal  of  Regulation  VII  of  1816  by  Act  III  of  1873  (Madras 
Civil  Courts'  Actl  nor  the  partial  repeil  of  Regulanion  XII  of  1816,  so  far  as  it 
contained  words  of  reference  to  Regulation  VII  of  18 16,  abolished  the  jurisdiction 
of  district  panckayats. 

A  Collector  cannot  order  a  reference  to  a  district  panchayat  under  Regulation 
XII  of  1816  unless  there  has  been  (1)  an  enquiry  as  to  whether  the  parties  will 
submit,  to  the  jurisdiction  of  a  village  panchayac ;  (2)  an  objection  from  either 
party  to  such  reference,  and  a  request  in  writing  by  one  of  the  parties  that  the 
matter  be  referred  to  a  district  panchayat. 

[R.,  15  M.  1  (3).] 

THIS  was  an  appeal  from  the  decree  of  J.  E.  Daniel,  District  Judge 
of  Ganjam,  in  suit  No.  3  of  1884. 

The  plaintiff,  Sri  Vira  Sri  Viradhi  Vira  Pratapa  Sri  Laksmi  Narayana 
Ananga  Bhima  Deo  Kesari  Maharazulu  Garu,  zamindar  of  Peddakimedi, 
sued  Visvambara  Eajendra  Deo,  zamindar  of  Chikati,  and  seven  others  to 
set  aside  a  decree  of  a  district  panchayat,  dated  6th  January  1883f,  and 
to  recover  certain  villages  taken  possession  of  by  defendant  No.  1  on  the 
strength  of  the  said  decree.  A  dispute  having  arisen  regarding  the  bound- 
ary between  portions  of  the  zamindaries  of  Peddakimedi  and  Chikati,  the 
Chikati  zamindar  (defendant  No.  1)  presented  to  the  Collector  (defendant 
No.  2)  a  plaint  under  Section  4  of  Eegulation  XII  of  1816,  and  the  Col- 
lector forwarded  the  plaint  under  Section  5,  Clause  7  of  the  said  Eegulation 
to  the  District  Munsif  of  Berhampur  (defendant  No.  3),  with  an  order  to 
assemble  a  district  panchayat  under  Eegulation  VII  of  1816  to  settle  the 
dispute. 

*  Appeal  47  of  1884. 

t  [For  6th  January  1883,  there  is  5th  January  1883  in  some  other  editions. — ED.] 
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[570]  The  District  Munsif  accordingly  convened  a  panchayat  of 
defendants  4 — 8,  who  passed  a  decree  under  that  Eegulation. 

The  District  Judge  held  that  the  decree  of  the  panchayat  was  illegal 
because  Eegulation  VII  of  1816  having  been  repealed  by  the  Madras  Civil 
Courts'  Act,  1873,  the  Collector  had  no  power  to  make  the  reference. 

The  suits  were  dismissed  with  costs  against  defendant  No.  1  ;  the 
other  defendants  to  bear  their  own  costs. 

Defendants  appealed  on  the  following  grounds: — 
(1)  Eegulation  XII  of  1816  has  not  been  repealed. 
(2,)  The  decision  of  the  panchayatdars   was   a  good,   valid,  binding 

and  final  decision. 

(3)  The  plaintiff's  suit  was  not  maintainable. 
Mr.  Branson,  for  appellants. 
Mr.  Michell.  for  respondent. 

The  Court  (TURNER,  C.  J.,  and  MuTTUSAMl  AYYAR.JJ.)  delivered  the 
following 

JUDGMENT. 

Two  questions  are  raised  for  decision  in  this  appeal,  viz.,  (1)  whether 
Eegulation  XII  of  1816  is  still  in  force  so  far  as  it  relates  to  district 
panchayats,  and  (2)  whether  the  conditions  necessary  to  give  them 
jurisdiction  exist  in  this  case.  As  to  the  first,  the  Judge  has  come  to 
the  conclusion  that  district  panchayats  have  ceased  to  exist  as  a  legal 
tribunal  for  all  purposes,  hut  in  this  opinion  we  are  unable  to  concur. 
Neither  the  total  repeal  of  Eegulation  VII  of  1816  nor  the  partial 
repeal  of  Eegulation  XII  of  1816,  so  far  as  it  contained  words  of  reference 
to  Eegulation  VII  of  1816,  warrants  the  inference  that  the  jurisdiction 
created  by  the  later  enactment  has  been  abolished.  The  one  created  a 
general  jurisdiction  and  the  other  a  special  jurisdiction,  and  we  see 
nothing  incongruous  in  the  Legislature  abolishing  the  one  and  retaining 
the  other,  and  thereby  converting  a  tribunal  which  had  a  general  and  a 
special  jurisdiction  into  a  tribunal  which  has  a  special  or  limited  jurisdic- 
tion only.  Eegulation  VII  of  1816  was  in  part  incorporated  with 
Eegulation  XII  of  1816,  bub  it  shpuld  be  remembered  that,  when  the  one 
is  repealed  and  the  other  is  allowed  to  stand,  the  rule  of  construction  is 
that  the  portion  of  the  repealed  enactment  which  has  been  incorporated 
is  to  be  read  as  part  of  the  enactment  with  [571]  which  it  has  been 
incorporated  and  which  is  still  in  force — see  The  Queen  v.  Inhabitants  of 
Merionethshire  (1),  The  Queen  v.  Stock  (2). 

Again,  it  was  not  within  the  purview  of  Act  III  of  1873  to  enumerate 
all  judicial  tribunals,  and  it  is  not  to  be  inferred  that  because  district 
panchayats  are  not  expressly  named  by  it  as  a  judicial  tribunal,  they  have 
ceased  to  exist.  Village  Munsifs  and  village  panchayats  are  similarly 
not  enumerated,  but  it  is  not  denied  that  they  still  exist  as  special 
tribunals  for  certain  purposes.  The  substantial  question,  then,  is  one 
of  intention  to  be  ascertained  from  the  language  of  Eegulation  XII  of 
1816  as  modified  by  its  partial  repeal.  The  sections  which  conferred 
jurisdiction  on  district  paochayats  in  the  cases  mentioned  in,  Eegula- 
tion XII  of  1816  have  not  at  all  been  modified  or  repealed.  Section  2, 
Eegulation  XII  of  1816.  still  authorizes  district  panchayats  to  hear 
and  determine  such  suits  as  may  be  referred  to  them  by  Collectors  under 
that  Eegulation  through  District  Munsifs  ;  Section  4,  Clause  1,  enumerates 
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(1)  6Q.B.  346. 


.(2)  3  A.  &  E.  40.7. 
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1885       among  the  claims   which  the  parties  may  prefer  to  the  Collector  under 

FEB.  24.     this    Regulation  claims    to  lands,   the   validity    of   which     may,    as   in 
the   case   before  us,  depend  on   the   determination  of  an   uncertain  and 

APPEL-     disputed  boundary  or  landmark  ;  and  Section  5,  Clauses  6,  7  and  8  prescribe 
LATE       the  conditions   subject  to   which  the   Collector  is  to  refer  the  claim   to 

CIVIL,  village  and  district  panchayais  respectively.  These  provisions  are  lefc  to 
stand,  and  the  partial  repeal  does  not  touch  them.  Again,  the  retention 

8  M.  869.  of  j^  Word  '  district'  in  Section  6,  Clauses  1  and  4,  Section  10,  and  Section 
12  shows  that  it  was  the  intention  to  retain  district  panchayats  as  a  judi- 
cial tribunal.  Moreover,  Section  10,  which  provided  for  the  execution 
of  decrees  of  district  panchayats  in  cases  referred  to  them  under 
Eegulation  XII  of  1816,  is  left  to  stand,  and  the  inference  appears  irresis- 
tible that  district  panchayats  are  intended  to  retain  their  jurisdiction 
under  the  Eegulation.  This  being  so,  the  construction  which  ought  to  be 
placed  on  the  other  sections  must  be  such  as  will  execute  and  not  defeat 
that  intention.  The  modifications  of  Regulation  XII,  which  were  relied  on 
at  the  hearing  as  material  to  the  question  under  consideration,  are  those  of 
Section  6,  Clauses  1  and  2,  and  of  Section  11.  Act  XII  of  1876  repeals  the 
first  clasue  of  Section  6  in  so  far  as  it  relates  to  Regulation  VII  of  1816. 
Giving  effect  to  [572]  tbe  modification  and  omitting  from  the  clause  all 
that  it  contains  relating  to  Regulation  VII  of  1816 — for  it  is  to  be 
noticed  that  it  is  not  only  the  words  "Regulation  VII  of  1816"  which 
are  to  be  omitted — the  result  will  be  that  the  panchayats  are  to  be 
assembled  and  their  proceedings  are  to  be  conducted  according  to  the 
general  rules  enacted  in  Regulation  V  of  1816.  Act  XII  of  1876  also 
repealed  the  words  in  Clause  2,  Section  6,  "  Without  requiring  the 
agreement  specified  in  Clause  2,  Section  4,  Regulation  VII  of  1816." 
Those  words  had  no  other  effect  in  the  Regulation  as  it  originally  stood 
than  repeating  in  substance  what  is  enacted  by  Clause  7,  Section  5,  and 
explaining  it  by  reference  to  a  provision  of  Regulation  VII  of  1816  which 
rendered  mutual  consent  a  prerequisite  of  the  general  jurisdiction  which 
vested  in  district  panchayats  under  that  Regulation.  The  other  modifica- 
tions of  the  Regulation  are  immaterial  for  our  present  purpose.  We  there- 
fore hold  that,  district  panchayats  have  still  jurisdiction  under  Regulation 
XII  of  1 816,  and  that  the  procedure  to  be  followd  is  that  prescribed  in 
regard  to  village  panchayats  by  Regulation  V  of  1816,  except  in  so  far  as 
it  is  expressly  modified  by  Regulation  XII  of  1816  as  it  now  stands. 

As  to  the  second  point,  we  have  come  to  the  conclusion  that  the 
award  cannot  be  upheld,  for  the  procedure  prescribed  by  Section  5,  Clauses  6 
and  7,  has  nob  been  followed.  According  to  Clause  6,  the  Collector  was 
bound  to  have  enquired,  when  the  defendant  denied  the  claim,  whether  the 
parties  would  mutually  consent  to  have  the  cause  investigated  and  deci- 
ded by  a  village  panchayat,  and  Clause  7  declares  that,  if  either  the  plaintiff 
or  defendant  shall  object  to  the  reference  of  the  cause  to  be  tried  and  deter- 
mined by  a  village  panchayat,  and  either  of  them  shall  desire  in  writing 
that  it  may  be  referred  to  be  tried  and  decide  i  by  a  district  panchayat,  the 
Collector,  whether  the  other  party  agrees  to  such  reference  or  not,  shall 
forward  the  plaint  to  the  competent  District  Munsif  to  assemble  a  district 
panchayat  to  investigate  and  determine  the  suit.  An  enquiry  as  to  whether 
the  parties  will  submit  to  the  jurisdiction  of  a  village  panchayat,  an  objec- 
tion from  either  party  to  such  reference,  and  a  request  then  made  by  one 
of  tbe  parties  in  writing  that  the  matter  in  dispute  be  referred  to  a  district 
panchayat,  are  conditions  precedent  to  the  exercise  by  the  Collector  of  his 
power  to  order  a  compulsory  reference  to  a  district  panchayat.  In  the 
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[573]  case  before  us  there  was  no  mutual  submission  to  a  district  pan-  1885 

chayat,  nor  was  any  enquiry  made  as  to  whether  the    contending    parties  FEB.  24. 
would  consent  to  have  the  matter  heard  and  determined  by  a  village  pan- 

chayat.     Under  these  circumslances,  the  Collector  had  no  power  to  direct  APPEL- 

tbe  Discrict  Munsif  to  assemble  a  district  panchayat  and  his  order  is  ultra  LATE 

vires,  and  moreover  the  panchayat  was  not  assembled  and  did  not  proceed  ClVIL. 
according  to  the  rules  prescribed  by  Eegulation  V  of  1816. 

For  these  reasons  we  must  affirm  the  decree  and  dismiss  the  appeal  ^  *•  ^9. 
with  costs. 


8  M    573  =10  Ind.Jur.  60. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Mattusami  Ayyar  and  Mr.  Justice  Parker. 


SUBRAMANYA  (Defendant  No.  1),  Appellant  v.  RAJARAM  (Plaintiff], 
Respondent*        [22nd  and  30ch  July,  1885.] 

Rent  Recovery  Act,    Section  38 — Civil  Procedure    Code,   Sections  276,  295 — Sale  of 
tenant's  interest  by  landlord  pending  attachment  by  Civil  Court. 

The  interest  of  a  tena  it  in  cartaia  land  hivi'tg  been  acuched  by  his  creditor 
in  execution  of  a  decree  fir  mine/,  one  lanilorl  acU<:ned  ihe  sama  land  for 
arrears  of  rent,  brougao  iu  to  sale,  and  parch  ised  it  under  the  provisions  ol  tbe 
Rent  Recovery  Act. 

The  creditor  subsequently  purchased  the  interest  of  the  tenant,  which  was 
sold  in  execution  of  his  decree.  lu  a  suit  by  the  landlord  to  h*ve  the  sale  to  the 
creditor  declared  invalid  : 

Held,  that  the  landlord's  purchase  Wjis  subject  to  the  creJicor's  attachment. 
[F.,  16  M.  479  (480;.] 

THIS  was  an  apneal  from  the  decree  of  T.  Weir,  Acting  District; 
Judge  of  Madura,  confirming  the  decree  of  A.  Kuppusami  Ayyangar, 
DistricD  Munsif  of  Param  igudi,  in  suit  98  of  1884. 

The  plaintiff,  T.  Rajaram  Rau.  manager  of  the  Ramnad  zamindari, 
sued  for  a  declaration  that  a  sale  of  certain  land  made  in  execution  of  a 
money-decree  obtained  by  defendant  No.  1  (Subramanya  Chetti)  against 
defendant  No.  2  (Sami  Tevan)  was  invalid,  and  that  the  land  belonged  to 
tho  zamindari.  The  land  which  had  been  in  the  possession  of  defendant 
No.  2,  a  tenant  of  the  zamindari,  wa^  attached  for  arrears  of  rent,  and 
sold  on  the  9th  of  December  [574]  1881  and  bought  by  the  plaintiff. 
Defendant  No.  1  pleaded  that  the  sale  to  plaintiff  was  invalid,  because  in 
February  1880  he  had  attached  ihe  land  in  execution  of  a  decree  against 
defendant  No.  2,  and  had  brought  is  to  sale  and  purchased  it  in  1882. 

The  plaintiff  contended  that  tha  attachment  gave  defendant  No.  1  no 
lien  and  only  prevented  private  alienat'ons  by  the  judgment-debtor  from 
taking  effect.  He  relied  on  Section  276  of  tbe  Coda  of  Civil  Procedure. 
The  Munsif  decreed  for  plaintiff,  citing  Section  295  of  the  Code  as  showing 
that  no  lien  could  be  created  by  attacnment  as  against  other  creditors. 

On  appeal  the  District  Judge  also  hel  1  that  no  charge  was  created  on 
the  land  by  Section  276  beyond  forbidding  private  alienation. 

Defendant  No.  1  appealed  on  the  ground  that  at  the  date  of  the 
purchase  by  plaintiff  under  Act  VIII  of  1865.  Section  38,  the  tenant  had 
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no   saleable  interest   in  the   land,  inasmuch  as  the   land  was   then  under 
attachment  by  a  Civil  Court. 

Bhashyam  Ayyangar,  for  appellant. 

Mr.  Poivell  (Acting  Government  Pleader),  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the  fol- 
lowing 

JUDGMENT. 

The  respondent  (plaintiff)  is  the  manager  of  the  Ramnad  zamindari, 
and  defendant  No.  2.  who  is  not  a  p-troy  to  this  appeal,  is  a  tenant  in  that 
estate. 

Defendant  No.  1  (appellant)  obtained  a  money-decree  against  the 
defendant  No.  2  in  original  suit  291  of  1877  on  the  file  of  the  Sivaganga 
Munsif,  and  in  execution  of  the  same  attached  his  interest  in  the  land  in 
dispute  in  March  1880  and  ourchasad  it  sometime  subsequent  to  October 
1882.  During  the  interval,  the  responde  ib  attached  the  same  land  for 
arrears  of  reat  due  for  Fasli  1278,  and  bought  it  in  December  1881  under 
Act  VIII  of  1865.  Thus  the  respondent's  attachment  and  purchase  were 
prior  to  the  appellant's  purchase,  but  subsequent  to  his  attachment.  The 
Courts  below  held  that  this  a'ita'jhment  created  no  liei  in  his  favour, 
and  that  the  whole  interest  of  the  tenant  in  the  land  passed  to  the 
respondent  by  the  sale  under  Act  VIII  of  1865.  We  ara  unable  to 
concur  in  this  opinion.  The  power  conferred  upon  the  landlord  by 
Section  38  of  Act  VIII  of  1865  is  a  power  to  sell  for  arrears  of  rent 
the  tenant's  saleable  interest,  that  is  to  say,  the  interest  which  the 
tenant  could  convey  by  private  alienation  either  by  express  contract 
[575]  with  the  landlord  or  by  the  usage  of  the  country.  But  in  our 
judgment  there  is  nothing  in  this  section  to  show  that  the  sale  authorized 
by  it  is  a  sale  free  of  prior  incumbrances  and  disabilities,  as  in  the  case  of 
a  sale  for  arrears  of  revenue  due  to  Government  under  Act  II  of  1861. 
Section  2  of  that  Act  declares  that  the  land  on  which  arrears  of  revenue  are 
due  shall  be  regarded  as  the  security  of  the  public  revenue,  and  Section  42 
enacts  that  lands  brought  to  sale  for  arrears  of  revenue  shall  be  free  of  all 
prior  incumbrances,  but  Act  VIII  of  1865  contains  no  such  provisions.  The 
words  "  when  by  express  contract  or  by  the  usage  of  the  district,  the 
defaulter  may  have  a  saleable  interest  in  the  land"  only  prescribe  a  condi- 
tion precedent,  viz.,  that  the  defaulter  must  have  a  disposing  power  in  order 
that  the  landlord  might  proceed  against  him  under  that  section.  In  Virappa 
v.  K'tthana  (1)  it  was  held  by  this  Court  that  the  landlord  had  no  lien  for 
rent  on  the  tenant's  holding.  It  was  also  decided  by  a  Full  Bench  of 
this  Court  in  Rajagopal  v.  Subbarnya  (2)  that  the  sale  under  Act  VIII 
of  1865  was  not  free  of  prior  incumbrances.  It  follows  then  that  the 
landlord  could  only  sell  the  tenant's  interest,  such  as  it  was  at  the  date 
of  his  attachment  and  sale,  and  that  his  power  under  Section  38  is 
nothing  more  than  the  power  which  an  executio  i-creditor  ordinarily  has 
over  his  debtor's  property.  It  is  then  said  that  Section  276  of  the  Code 
of  Civil  Procedure  creates  no  lien  or  charge  in  favour  of  an  attaching 
creditor,  but  that  it  creates  only  a  disability  as  against  the  judgment- 
debtor.  In  the  view  which  we  take  of  the  landlord's  power  under  Section 
38  of  Act  VIII  of  1865,  he  could  only  stand  in  the  place  of  the  tenant, 
and  bring  to  sale  for  arrears  of  rent  such  interest  as  the  tenant  hal  power 
to  sell  at  the  date  of  the  attachment  and  s-ile.  This  interest  the  tenant 
had  no  power  to  alienate  to  the  preju  Hce  of  any  claim  enforceable  under 


(1)  6  M.  428. 


(2)  7  M.  31. 
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the   attachment,    and  the   landlord   could  not   do   more.     It  is  therefore  1885 
immaterial  for  purposes  of  this  appeal  whether  Section  276  of  the  Code  JULY  30. 
of  Civil  Procedure  creates  a  lien  or  cbarge  on  the    property  under  attach- 
ment  or   only  a  disability  as  against   the   judgment-debtor.     We  must  A.PPEL- 
therefore  hold  that  the  respondent's  purchase  was  subject  to  the  appellant's  LATE 
attachment.     It  may  be  that  the  interest  which  remained  in    the  tenant,  CIVIL. 
if  any,  after   satisfying   the  appellant's   decree  passed   to  the  respondent 
by   his   prior  purchase.     But  the  suit   from   which   this  [576]   second  8M.  573  = 
appeal  arises  was  not  instituted  to  redeem   the  property  from  the  appel- 10  Ind>  <Jup- 
lant.  60. 

We  set  aside  the  decrees  of  the  Courts  below  and  direct  that  the  suit 
be  dismissed  with  costs  throughout. 


8M.  576  =  9  Ind.  Jur.  460. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


KAMA  (Plaintiff),  Appellant  v.  VENKATACHALAM  AND  ANOTHER 
(Defendants),  Responflents*      [22nd  and  27th  July,  1885.] 

Rent  Recovery  Act,  Sections  3,  4,  9 — Landlord  and  tenant—Right  to  enforce   accept- 
ance of  patta. 

The  renter  of  a  zamindari,  to  whom  the  right  to  collect  the  kattubadi  or  quit- 
rent  on  inam  lands  and  the  road-cess  payable  to  Government  was  delegated,  sued 
to  compel  the  inamdars  to  accept  pattas  and  execute  muchalkaa  for  the  amounts 
due  : 

Held,  that  the  inamdars,  not  being  cultivating  tenants,  were  not  bound,  under 
Act  VIII  of  1865  (Madras),  to  accept  a  patta. 

Ramasami  v.  The  Collector  of  Madura  (I.L.R.  2  Mad.,  67)  referred  to. 
[R.,lOM.229(231)llInd.  Jur.  331;  21  M.    116  (119,  123)  (F.B.);D.,  16  M.  40(42).] 

THIS  was  an  appeal  from  the  decree  of  E.  C.  Johnson,  Acting  District 
Judge  of  Vizagapatam,  confirming  the  decree  of  V.  Appala  Narasimha 
Eazu,  District  Munsif  of  Parvatipur,  in  suit  144  of  1884. 

Mr.  Branson,  for  appellant. 

Anandacharlu,  for  respondents. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMT  AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

The  appellant  is  the  renter  of  the  Merangi  zamindari  in  the  district 
of  Vizagapatam  and  the  respondents  are  agraharamdars  holding  inams  in 
that  estate.  Tbe  zamindar  is  a  minor  and  the  estate  is  under  the  manage- 
ment of  the  Court  of  Wards.  The  jiraiti  or  assessed  lands  in  the  zamindari 
were  leased  to  the  appellant  and  he  was  also  authorized  to  collect  the 
kattubadi  and  the  road  cess  payable  to  Government  on  the  inam  lands, some 
deduction  being  allowed  to  be  made  from  the  amount  due  to  Government 
as  a  remuneration  for  his  trouble.  It  is  conceded,  at  the  hearing,  that  the 
respondents  are  not  cultivating  tenants.  The  [577]  appellant  brought 
the  suit,  from  which  this  apceal  arises,  partly  to  compel  the  respondents 
to  accept  a  patta  and  to  execute  a  muchalka  under  Act  VIII  of  1865.  The 
question  raised  for  decision  was  whether  th,H  claim  could  be  maintained. 
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1885       Both  the  lower    Courts   held  that  it  could  not.     The  District  Munsif 
JULY  27.     observed  that  the  appellant's  position  was  that  of  a  person  deputed  to 
make  collections  for  a  stipulated  remuneration  and  not  that  of  a  landlord 
APPEL-     within  the  meaning  of  Section  3   of  Act  VIII  of  1865.     In  advertence  to 
LA.TE       the  fact  that  the  respondents  were  not  cultivating  tenants,  the  Judge 
ClVIL.      observed  that  the  provisions  of  the  Act  did  not  extend  to  superior  ten- 
ancies, such  as  that  of  the  respondents,  and  relied  on  the  decision  of  the 
8  M.  876=    Privy  Council  in  Ramasami  v.  The  Collector  of  Madura  (1).     In  that  case 
19  Ind.  Jur.  tihg  contention  was  that  a  favorable  lease  granted  by  a  former  zamindar 
*60-         of  Eamnad  to  his  creditor  for  a  period  of  forty  years  was  a  patta  as  defined 
by  Section  3  of  Act  VIII  of  1865,  and,  therefore,  not  a  subject  of  com- 
pulsory registration  under  Act  XX  of  1866.  In  overruling  this  contention, 
the  Judicial  Committee  observed  that  Section  3  contained  a  description 
and  not  a   definition,  that   it  seemed  to    be  confined  to  the  relation  of 
tenants  who  are  cultivating  the  land  and  their  immediate  landlords,  and 
that  Sections  3,  4  and  9  were'framed  upon  the  assumption  that  there  was 
an  existing  relation  which  would  warrant   the  application  by  either  party 
for  a  written  patta.     This  decision  was  followed  by  this  Court  in  Appeal 
8  of  1881. 

In  the  case  before  us,  the  respondents  are  not  cultivating  tenants, 
and,  therefore,  they  are  under  no  obligation  to  accept  a  patta.  Again,  the 
appellant  asserts  a  claim  to  the  kattubadi  and  the  roadcess,  not  in  virtue  of 
his  position  as  a  farmer,  but  on  the  ground  that;  the  power  to  collect  them 
was  specially  delegated  to  him,  and  it  is  not  urged  that  the  relation  of 
landlord  and  tenant  exists  between  the  parties  within  the  meaning  of 
Section  3.  The  learned  counsel  for  the  appellant  suggests  that  the 
remarks  of  the  Privy  Council  amount  to  a  mere  obiter  dictum.  But  a 
reference  to  the  facts  of  the  case  in  which  those  remarks  were  made  shows 
that  they  were  necessary  for  the  disposal  of  the  contention  before  the 
Judicial  Committee.  This  appeal  must  fail  and  we  dismiss  it  with  costs. 


(I)  2  M.  67. 
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APPELLATE  CIVIL— FULL  BENCH.  1885 

Before  Sir  Charles  A.  Turner,  Kt,,  Chief  Justice,  Mr.  Justice  MAYS. 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr,  Justice  Hutchins,  FULL 
and  Mr.  Justice  Brandt. 

BENCH. 

LAKSHMI  (Defendant  No.  6).  Appellant  v.  SRI  DEVI  AND  OTHERS  9M.  l 

(Defendants),  Respondents.*      [24th  April,  and  2nd  May,  1885. J  (P.B.). 

Civil  Procedure  Code,  Section  582 — Limitation  Act,  Schedule  II,  Articles  171,  A,  B,  C  ; 
178 — Period  for  bringing  in  representative  of  deceased  respondent. 

Per  Curiam  (Reman,  J.,  dissenting). 

An  application  by  an  appellant  to  make  the  representative  of  a  deceased  respond- 
ent party  to  the  appeal  does  not  fall  under  Art.  171B,  but  under  Art.  178  of 
scb.  II  of  the  Indian  Limitation  Act,  1871. 

[Diss..  34  C.  1020  =  6  C.L.J.  715=11  C.W.N.  1100  (H02»  ;  10  Bom.  L.R.  509  (511); 
F..29M.  529  (530)  =  16  M.L.J.  475  =  1  M-L.T.  348;  Appr.,  12  0.  590  (593) 
(F.B.).] 

THIS  was  an  appeal  against  an  order  of  K.  Kunjan  Menon,  Sub- 
ordinate Judge  of  North  Malabar  in  appeal  suit  No.  92  of  1884. 

Laksbmi,  tbe  appellant  in  the  Subordinate  Court,  was  defendant 
No.  6  in  tbe  suit,  against  whom  a  decree  for  rent  and  possession  of  land 
had  been  passed. 

Tbe  respondents  to  the  appeal  were  the  plaintiff,  Mahadevi,  and  the 
other  defendants  in  tbe  suit. 

Pending  the  appeal  Mahadevi  died,  and  an  application  was  made  six 
months  after  the  date  of  her  death  by  Lakshmi,  under  Sections  368  and 
582  of  the  Code  of  Civil  Procedure,  to  make  Sri  Devi,  her  representative, 
a  party  to  the  appeal.  Sri  Devi  was  placed  on  the  record  as  respondent 
No.  1." 

[2]  Si i  Devi,  on  the  hearing  of  the  appeal,  objected  that  it  was  bar- 
red by  limitation  as  against  her,  inasmuch  as  the  application  to  make 
hor  a  respondent  was  not  made  within  sixty  days  from  the  death  of 
Mahadevi. 

This  plea  was  allowed,  and  the  appeal  was  ordered *to  abate.   . 

Lakshmi  appealed  to  the  High  Court. 

Tbe  question  was  referred  to  a  Full  Bench  for  decision. 

Srinicasa  Rau,  for  appellant. 

Respondents  were  not  represented. 

The  following  judgments  were  delivered  by  the  Full  Bench  (TURNER, 
C.J.,  KERNAN,  MUTTUSAMI  AYYAR,  HUTCHINS,  and  BRANDT,  JJ.)  :— 

JUDGMENTS. 

HUTCHINS,  J. — The  question  before  us  is  whether  an  application  by 
an  appellant  to  have  the  representative  of  a  deceased  respondent  made  a 

*  Appeal  against  Order  109  of  1884. 
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1885       respondent  falls  under  art.    171B  of   the  Limitation  Act,  or  under  the 
MAY  2.       general  article  for  all  applications  not  otherwise  provided  for. 

In  its  terms,  art.  171B  refers  only  to  the  representatives  of  deceased 

FULL       defendants,  but  it  is  contended  that  a  defendant  includes  a  respondent.and 

BENCH.     Section  582  of  the  Code  is  relied  on.     This  section  runs  as  follows  : — "The 

Appellate  Court  shall  have  .  .  .  the   same£powers  ...  as  are  conferred   by 

this  Code  on  Courts  of  original  jurisdiction  in  respect  of  suits  instituted 

(P.B.),       under  chap.  V" — the  paragraph  ended  here  in  the  Code  of  1877,  but  now 

goes  on — "and  in    chap.  XXI,    so  far  as   may  be,  the   words    'plaintiff,' 

'defendant' and 'suit' shall  be  held  to  include  an   appellant,   a  respondent 

and  an    appeal,    respectively,  in  proceedings    arising    out  of   the  death, 

marriage  or  insolvency  of  parties  to  an  appeal."     The  argument  is   that 

since  a  defendant  in  Section  368,  which  is  part  of  chap.  XXI,  is  to  be  held 

to  include  a  respondent,  the  article  in  the  Limitation  Act,  which  deals  with 

applications  under  Section  368  to  bring  in  the  representative  of  a  deceased 

defendant,  must  be  held  to  provide  for  similar  applications  in  regard   to 

deceased  respondents. 

On  the  other  hand,  it  is  contended  that  the  provisions  of  Limitation 
Acts  are  always  construed  most  strictly,  that  the  effect  of  Section  582  is 
to  regulate  only  the  procedure  in  appeal  where  a  party  has  died  but  not 
the  limitation,  that  except  in  a  question  of  procedure  a  defendant  does  not 
include  a  respondent. 

It  will  be  observed  that  three  things  are  spoken  of  in  Section  [3]  582 
— a  plaintiff,  a  defendant  and  an  appeal.  A  suit  cannot  include  an  appeal 
in  respect  of  limitation,  for  the  Limitation  Act  deals  with  suits  and 
appeals  in  distinct  schedules.  A  plaintiff  cannot  have  been  intended  to 
include  an  appellant  with  regard  to  limitation,  for,  if  it  did,  the  Legislature 
would  not  have  spoken  of  a  plaintiff  or  appellant  in  the  art.  171,  almost 
immediately  preceding  that  now  in  question.  Why  then  should  a  defend- 
ant be  held  to  include  a  respondent  ? 

It  has  already  been  mentioned  that  Section  582  has  been  altered  and 
enlarged,  and  art.  171B  is  itself  a  new  provision.  It  is  therefore  desir- 
able to  examine  the  course  of  legislation  in  view  to  elucidate  the  intention 
of  the  Legislature. 

The  Limitation  Act  now  in  force  was  passed  in  1877  in  close 
connection  with  the  Code  of  that  year.  In  that  Code,  as  already  noticed, 
the  first  paragraph  of  Section  582  terminated  at  the  words  "  chap.  V." 
In  the  Limitation  Act,  there  was  nothing  corresponding  with  arts.  171A, 
171B  or  171C,  and  art.  171  spoke  of  a  deceased  plaintiff  only,  not  of  a 
plaintiff  or  appellant. 

The  words  "or  appellant"  were  introduced  into  art.  171  by  the 
Amendment  Act  XII  of  1879,  and  the  same  Act  added  the  supplementary 
arts.  171A,  B  and  C  in  the  very  same  form  in  which  they  still  stand, 
except  in  one  particular,  not  now  material.  And  this  same  Amendment 
Act  also  modified  Section  582  of  the  Code  by  adding,  after  the  words, 
Chap.  V,  "  and  in  Sections  363  and  365  the  word  plaintiff  shall  be  held  to 
include  an  appellant." 

This  seems  to  negative  a  possible  suggestion  that  the  words  "  or 
appellant  "  were  added  to  art.  171  out  of  excessive  caution.  Very  slight 
caution  would  have  shown  that,  if  it  was  still  doubtful  after  the  amend- 
ment of  Section  582  whether  a  plaintiff  included  an  appellant  in  regard  to 
limitation  in  art.  171,  a  defendant  could  not  possibly  include  a  respondent 
in  arts.  171  A,  B  and  C,  since  the  Section  582  had  not  been  amended  with 
regard  to  defendants.  Under  the  law,  as  it  stood  after  the  Amendment 
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Act,    there   could,   I  think,  be  no  doubt  that  art.  171B  did  not  apply  to        1885 
deceased  respondents.  MAY  2. 

Then,  in  1882,  there  was  a  further  amendment  of  Section  582,  and  it 
now  stands  as  sec  out  in  the  beginning  of  this  judgment.  It  is  possible 
that  the  Legislature  intended  to  make  a  corresponding  change  in  the 
limitation,  but  they  have  not  done  so,  and  an  appellant  is,  in  my  opinion, 
entitled  to  take  advantage  of  the  oversight.  9  M.  1 

[4]  It  has  been  suggested  that  tha  appellant  in  this  case  is  a  dflrfeud- 
ant  seeking  to  bring  in  the  representative  of  the  plaintiff  (respondent), 
and  that  he  is  governed  by  art.  171  A,  but  this  is  an  application  under 
Section  368  and  not  one  under  Section  366,  to  which  alone  art.  171A  would 
apply. 

BRANDT,  J. — I  agree.  I  should  have  been  glad,  if  I  could,  to  have 
held  that  it  was  open  to  take  it  to  be  a  case  of  defective  description  rather 
than  a  case  in  which  respondents  were  intentionally  omitted,  or  through 
oversight  not  provided  for,  but  tha  arguments  stated  by  my  learned 
colleague  leave  us  no  option,  I  think,  and  art.  171B  must  be  held  not  to 
apply  to  the  case  of  a  deceased  respondent. 

The  order  of  the  Subordinate  Judge  must  be  set  aside  and  the 
appellant's  application  must  bo  disposed  of  on  the  merits,  but  I  would 
nob  allow  costs  as  it  was  an  open  question. 

MUTTUSAMI  AYYAR,  J. — I  agree  with  Mr.  Justice  Hutchins  for  the 
following  reasons  : — First,  his  conclusion  is  in  accordance  with  the  view 
on  which  the  learned  Chief  Justice  and  myself  decided  several  cases  ; 
secondly,  the  Limitation  Act  must  be  construed  in  cases  of  doubt  so  as  to 
preserve  the  remedy  ;  thirdly,  the  ease  before  us  is  not  one  of  real  omis- 
sion, for  it  is  conceded  that,  if  it  is  not  governed  by  art.  171B,  it  must  be 
governed  by  art.  178  ;  fourthly,  according  to  the  language  used  in  the 
Limitation  Act,  and  to  the  course  of  legislation,  there  is  neither  ambiguity 
nor  inaccurate  description  as  pointed  out  by  our  learned  colleague,  and, 
in  such  a  case,  it  is  not  permitted  to  us  to  vary  the  construction  on  the 
ground  that,  in  our  opinion,  there  is  an  oversight  on  the  part  of  the  Legis- 
lature. 

TURNER,  C.J. — I  am  of  opinion  that  the  absence  of  the  term  respond- 
ent was  inadvertent,  hut  I  do  not  see  how  we  can  so  construe  the  article 
as  to  hold  that  it  applies  to  respondents.  The  Limitation  Act  draws  a 
distinction,  as  Mr.  Justice  Hutchins  has  pointed  out,  between  suits  and 
appeals  and  between  plaintiffs  and  appellants,  and  while  I  should  have  been 
prepared  to  hold  that  we  might  have  got  over  the  use  of  the  term  defendant 
only  in  the  description  of  the  application  as  a  matter  of  imperfect  descrip- 
tion, we  cannot  so  deal  with  the  date  from  which  the  limitation  is  to  run. 
I,  therefore,  assent  to  the  proposed  order. 

KERNAN,  J. — I  am  still  of  the  same  opinion  as  I  expressed  in 
Second  Appeal  242  of  1880,  Karuthedath  Narayanan  Unni  [5J  v.  Kamp- 
rath  Korunni  Panikkar  (l),  that  is,  that  where  a  deceased  respondent 
was  plaintiff  on  the  original  record,  the  terms  of  arts.  171  and  171B 
apoly  to  her.  As  plaintiff  she  came  under  art.  171 ;  she  was  still  plaintiff, 
though  respondent  in  the  appeal.  The  arts.  171,  171A,  and  171B  of  the 
Limitation  Act  ought  to  be  construed  with  the  Sections  of  the  Civil  Pro- 
cedure Code  therein  referred  to  and  with  Section  582  of  the  Code.  By  so 
doing  "defendant  "  includes  "  respondent."  No  reason  is  suggested  why 

(1)  Not  reported. 
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1885        the  legislature  should  omit  to  provide  for  the  case  of  a  deceased  respond- 
MAY  2      ent. 

The  intention  of  the  legislature  was  clearly  to  provide  in  the  Limita- 
tion  Act  for  all  the  cases  referred  to  ia  the  Section  of  the  Code  to  which 
BENCH,     reference  is  made  by  arts.  171,  171A  and  171B. 

TT"  NOTE. — See  Narain  Das  v.  Lajja  Bam,  I.L.R.,  7  All.,  693. 

Soshi  Bushan  Ghand  v.  Grish  Chunder,  I.L.R.,  11  Gal.,  694. 

(F.B.). 


9  H.  5. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A,  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
and  Mr.  Justice  Hutchins. 


APPASAMI  (Petitioner),  Appellant  v.  SCOTT  (Respondent),  Respondent.''' 
[14th  November,    1884  and  25th  &  28th  April,  1885.] 

Civil  Procedure  Code — Decree — Execution — Sale—  Immoveable  property — Hypotliecation 
bond —Interest  of  obligee  sold— General  Clauses  Act,  1868,  Section  2  (5; — Interest 
arising  out  of  land. 

Where  a  judgment  debtor  is  entitled  to  a  debt  secured  by  a  collateral  hypothe- 
cation of  land  and  the  decree-holder  attaches  and  sells  the  judgment-debtor's 
interest  in  the  boud,  such  interest  is  immoveable  property  for  the  purpose  of 
attachment  and  sale  under  the  Code  of  Civil  Procedure,  1882. 

Per  Turner,  C.J. — Qutzre. — Whether  the  decree-holder  could  not  sell  the  debt 
apart  from  the  security  as  moveable  property  ? 

CN.F.,  26  B.  305  ;  1  Ind.  Gas.  450  =  18  P  R.  1909  =  22  P.W.R.  1909  ;  13  Ind.  Gas.  91 
(921  =  22  M.L.J.  105  (107)  =  10  M.L  T.  503=  (1911)  2  M.W.N.  590;  Appr.,  19  B. 
m  (123)  ;  R.,  25  C.  222  (225)  ;  10  M.  169  (171)  :  14  C.P.L.R.  5  (8)  ;  D.,  35  B. 
288  =  13  Born.  L.R.  233  (237)  =  10  Ind.  Gas.  812.] 

THIS  was  an  appeal  from  the  order  of  C.  Purushotam  Ayyar,  Sub- 
ordinate Judge  of  Madura,  West,  dated  13th  February  1883,  in  execution 
of  the  decree  in  suit  56  of  1881. 

The  facts  necessary,  for  the  purpose  of  this  report,  appear  from  the 
judgments  of  the  Court  (TURNER,  C.J.,  KERNAN  and  HUTCHINS,  J.T.). 

[6]   Ramachandra  Rau  Saheb,  for  appellant. 

Eespondent  was  not  represented. 

JUDGMENTS. 

TURNER,  C.J. — The  zamindar  of  Sivaganga  had  executed  a  bond  to 
Venkatasami  Nayudu  for  E.3.  3,00,000  and  hypothecated  as  collateral 
security  the  zamindari. 

Venkatasami  Nayudu  died  leaving  three  sons.  In  original  suit  56  of 
1881,  Varadaya,  on  the  2nd  December  1881,  obtained  a  decree  against 
Appasami,  one  of  the  sons  of  Venkatasami.  This  decree  Varadaya  trans- 
ferred to  Scott  on  4tb  July  1882.  On  10th  August  1882,  Scott  attached 
the  debt  in  the  manner  prescribed  by  the  Code  for  the  attachment  of  debts. 
The  Subordinate  Judge  at  first  declined  to  order  a  sale,  but;  in  October 
1882  the  judgment-debtor  presented  a  petition  No.  500  of  1882,  consenting 
to  a  sale.  The  Court,  thereupon,  ordered  a  proclamation  of  sale  to  issue, 
but  the  sale  was  postponed  as  the  judgment-debtor  expressed  his  intention 
to  present  an  application  to  be  declared  an  insolvent,  and  he  was  granted 
time  to  the  26th  December  1882  to  enable  him  to  do  so.  No  application 

*  Appeal  against  Order  41  of  1883. 
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having  been  made  by  him,  Scott  on  the  18th  January  presented  an  appli- 
cation No.  25  of  1883,  praying  for  the  issue  of  an  order  for  sale  and  obtained 
an  order,  in  pursuance  of  which,  on  26th  January  1883,  a  proclamation 
of  sale  was  issued  in  the  following  terms : — 

"  It  is  notified  that,  on  a  petition  presented  for  execution  of  the 
decree  in  the  said  suit,  the  following  moveable  property  of  the  defendant 
has  been  attached  ;  unless  the  undermentioned  amount  is  sooner  oaid  into 
Court  or  the  decree  is  otherwise  satisfied,  the  said  property  will  be  sold  by 
public  auction  ....  on  13th  February  1883.  In  so  doing,  the  right  of 
the  defendant  as  hereinbelow  set  forth  will  be  sold." 

The  amount  to  be  collected  was  then  stated  and  the  property  was 
described  as  follows  : — "  One-third  share  due  to  this  defendant  in  the  three 
lakhs  of  rupees  due  under  a  bond  executed  for  Bs.  3,00,000  on  the  12th 
September  1878  by  Dorasinga  Tevar  alias  Gauri  Vallabha  Tevar,  zamin- 
dar  of  Sivaganga,  in  favour  of  Venkatasami  Nayudu,  defendant's  father." 
On  the  10th  February  the  judgment-debtor  again  applied  for  a  postpone- 
ment of  the  sale  on  the  ground  that  a  suit  had  been  instituted  on  the 
bond,  and  that  the  debt  was  included  in  his  insolvent  application. 
He  did  not  then  take  any  objection  that  proper  notice  of  the  sale  had  not 
[7]  been  given.  His  application  was  refused  for  the  reasons  stated  in 
the  Subordinate  Judge's  order  on  the  13th  February. 

On  the  13th  February  the  sale  commenced  ;  the  judgment  debtor 
asked  that  the  sale  might  be  kept  open  for  seven  days  ami  the  Subordinate 
Judge  allowed  it  to  be  kept  open  to,  and  to  be  closed  on,  the  14th 
February.  On  the  14th  February  it  was  accordingly  concluded.  On  the 
14th  February  when  the  sale  was  proceeding,  the  judgment-debtor  applied 
to  the  Court  either  to  postpone  the  sale  or  to  observe  the  rules  relating 
to  the  sale  of  immoveable  property.  The  Subordinate  Judge  observed 
that  the  objection  was  then  taken  for  the  first  time,  that  it  was  taken  in 
the  absence  of  the  decree-holder,  and  that  what  was  being  sold  was  the 
judgment-debtor's  one-third  share  in  a  debt,  which  was  attached  under 
Section  268  of  the  Civil  Procedure  Code,  and  that  the  debt  was  moveabla 
property. 

It  is  contended  on  appeal  that  the  proclamation  should  have  been 
made  in  the  manner  directed  for  the  sale  of  immoveable  property.  Where 
the  judgment-debtor  is  entitled  to  a  debt  secured  by  a  collateral  hypothe- 
cation of  land  and  the  decree-holder  desires  to  make  the  debt  available  for 
the  satisfaction  of  his  decree,  I  hesitate  to  say  that  he  may  not  effectually 
do  so  by  attaching  and  bringing  the  debt  to  sale  in  the  manner  in  which 
other  debts  are  attached  and  brought  to  sale.  Of  course,  if  he  desires  to 
bring  to  sale  the  security,  he  must,  I  allow,  proceed  to  bring  it  to  sale  as 
irnmoveabie  property.  In  this  case  it  appears  to  me  the  judgment-debtor 
is  entitled  to  contend  that  all  he  desired  to  sell  and  all  that  has  been  sold 
is  moveable  property  ;  but  there  are  cases  in  which  the  security  may  be 
worthless.  I  am,  however,  persuaded  that  the  sale  of  a  debt  apart  from 
the  security  which  may  alone  give  it  value,  is  contrary  to  the  policy  of 
thelaw  in  this  country,  which  aims  to  secure  the  judgment-debtor  from 
loss  on  the  occasion  of  an  auction  sale  in  execution  of  decree,  and  I  there- 
fore cannot  regret  that  my  learned  colleagues  have  come  to  a  contrary 
conclusion.  Had  I  been  able  to  agree  with  them  on  the  first  point,  I 
should  have  considered  that,  inasmuch  as  a  sale  has  taken  place,  further 
inquiry  was  necessary  to  prove  substantial  injury.  The  security  may  be 
worthless.  It  is  notorious  that  the  zamindari  has  been  attached  in  execu- 
tion of  a  number  of  decrees  passed  on  mortgages,  and  that  after  fruitless 
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postponements  to  enable  the  judgment-debtor  to  obtain  a  loan  from 
Government  or  elsewhere,  proceedings  are  now  being  taken  to  bring  it  to 
sale. 

[8]  But,  as  the  sale  has  been  for  other  reasons  declared  invalid,  it 
is  unnecessary  that  I  should  express  a  decided  opinion. 

HUTCHINS,  J.,  (KERNAN,  J.,  concurring). — In  this  case  the  Sub- 
ordinate Judge  of  Madura  ordered  the  sale  of  the  appellant's  one-third 
interest  in  a  bond,  upon  a  proclamation  of  sale  which  treated  such 
interest  as  moveable  property,  and  gave  only  fifteen  days'  notice.  The  only 
question  raised  for  our  determination  is  whether  the  appellant's  interest 
in  the  bond  was  moveable  or  immoveable  property.  The  Code  of  Civil 
Procedure  does  not  define  immoveable  property  and  consequently  the 
definition  to  be  considered  is  that  contained  in  the  General  Clauses  Act, 
which  declares  that  "  Immoveabte  property  shall  include  land,  benefits  to 
arise  out  of  land  and  things  attached  to  the  earth  or  permanently  fastened 
to  anything  attached  to  the  earth." 

The  bond  is  one  for  three  Ukhs  of  rupees  charged  on  the  zamindari 
of  Sivaganga. 

Eegarded  as  a  debt,  it  is  undoubtedly  moveable  property,  but  seeing 
that  the  debt  is  made  a  charge  on  land  we  cannot  say  that  it  is  not  a 
"benefit  to  arise  out  of  land,"  and  we  are  constrained  to  hold  that  it  is 
immoveable  property.  It  is  the  appellant's  interest  in  the  bond,  includ- 
ing the  immoveable  security,  which  was  ordered  to  be  put  in  auction  and 
not  a  mere  interest  in  the  debt.  We  do  not  understand  that  the  Sub- 
ordinate Judge,  by  his  order  of  the  14th  February,  denied  that  he  was 
selling  the  security  as  well  as  the  debt,  and,  even  if  he  had  so  expressed 
himself,  anything  that  he  may  have  said  without  the  knowledge  of  the 
decree-holder  and  intending  purchasers  could  not  have  affected  the  ques- 
tion. It  is  not,  therefore,  necessary  to  consider  whether  we  could  have 
interfered  if  the  debt  alone  had  been  ordered  to  be  sold,  but,  if  the  appli- 
cation has  been  to  sell  the  debt  apart  from  the  security,  we  think  that 
the  debtor  might  reasonably  have  objected,  and  that  upon  his  objection 
the  Court  might  reasonably  and  ought  to  have  refused  to  sever  the  debt 
from  its  security. 

Our  decision  is  in  strict  accord  with  that  of  the  High  Court  of  Cal- 
cutta in  Srinath  Dutl  v.  Gopal  Chundra  Mitra  (1)  and  also  with  that  of 
the  High  Court  of  Allahabad  in  Buddoo  Mull  v.  Maharoop  (2).  It  has 
also  been  held,  both  in  Bombay  and  Allahabad,  that  decrees  for  money 
charged  on  land  are  themselves  [9]  immoveable  property — Musammat 
Bhawani  Kuar  v.  Gulab  Rai  (3)  and  Hari  G.  Joshi  v.  Ramchandra.(&) 

If,  however,  this  had  been  the  only  ground  for  setting  aside  the  order 
for  sale,  and  consequently  the  sale,  we  should  have  felt  bound  to  remit  for 
inquiry  the  issue  whether  the  irregularity  had  caused  substantial  injury. 
The  appeal  has  come  before  us  as  against  the  order  for  sale  because  the 
Subordinate  Judge  has  treated  the  property  as  moveable.  and  it  is  for 
that  reason  only  that  we  have  admitted  it.  The  more  correct  course 
would  have  been  for  the  appellant  to  have  moved  the  Subordinate  Judge 
to  set  aside  the  sale  and  to  have  appealed  against  his  refusal.  He  is  not 
entitled  to  have  the  sale  cancelled  for  a  mere  irregularity  unless  he  is  able 
to  show  that  substantial  loss  has  resulted. 

But  there  is  another  ground  on  which,  as  held  by  the  District  Judge, 
the  sale  to,  and  purchase  by,  the  respondent  are  absolutely  bad.  The 


(1)9  C.  511.          (2)  6  N.W.P.  129.         (3)  1  A.  348, 
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respondent  is  a  pleader  practising  in  the  District   Court  and   his  purchase  1883 

is  opposed  to  Section  136  of  the  Transfer  of  Property  Act.  APRIL  28. 

We  set  aside  the  order  directing  the  sale  to  proceed  and  declare  the 

sale  null  and  void.     We  make  no  order  as  to  costs   as  the  appellant   did  APPEL- 

not  take  the  first  objection,   upon   which  he  has  now  succeeded,  in  the  LATE 

Court    below,  although  he  threw  every  obstacle   he  could  think  of  in  the  CIVIL, 
way  of  the  decree-holder,  and   because   he  has  not  applied,  as  he  should 

have  done,  to  the  Subordinate  Judge  to  set  aside  the  sale.  '  ^-  '• 


9  M.  9  =  9  Ind.  Jur.  464  =  1  Weir  572. 

APPELLATE   CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


-QUEEN  EMPRESS  v.  SUBBARAYAN  AND  ANOTHER.*   [25th  August,  1885.] 

Penal  Code,  Section  498 — Marriage — Proof. 

S  and  G  having  been  convicted  of  enticing  away  the  wife  of  the  complainant, 
the  conviction  was  quashed  on  appeal,  on  the  ground  that  strict  proof  of  marriage 
being  neceseary  for  a  conviction  under  Sectiou  498  of  the  Indian  Penal  Code, 
the  evidence  £10]  adduced  (viz.,  of  the  complainant,  the  woman,  and  her  mother, 
who  swore  to  the  fact  of  the  marriage)  was  not  sufficient  to  enable  the  Court  to 
form  an  opinion  whether  the  marriage  took  place  as  a  fact,  and  if  it  did  take  place, 
whether  it  was  according  to  law.  The  accused  did  not  cross-examine  the 
witnesses  as  to  the  fact  or  validity  of  the  marriage  or  otherwise  impugn  it : 

Held,  that  the  marriage  was  sufficiently  proved— Empress  v.  Pitambar  Singh 
(I.L.R.  5  Gal  ,  566)  discussed. 

[R.,  5  P.R.  1894  (Or.)  ;  D.,  13  Or.  L.J.  541   (542)  =  15  Ind.  Cas.  813  =  5  8.L.R.  270.] 

THIS  was  a  case  referred  to  the  High  Court  by  G.  A.  Parker,  Sessions 
Judge  of  Tanjore,  on  the  16th  June  1885. 

The  facts  of  the  case  aopear  from  the  judgment  of  the  High  Court 
(MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.) 

Counsel  were  not  instructed. 

JUDGMENT. 

HUTCHINS,  J. — The  charge  in  this  case  was  an  offence,  punishable 
under  Section  498  of  the  Indian  Penal  Code,  viz.,,  enticing  away  a 
married  woman.  The  Second-class  Magistrate  convicted,  but  the  Head 
Assistant  Magistrate  (Manavedan  Eaja)  on  appeal  has  reversed  the 
conviction  on  the  ground  that  "  the  Bengal  High  Court  have  ruled 
that  strict  proof  of  marriage  is  necessary  for  convictions  under  Sections 
.497  and  498,"  and  that,  in  view  of  that  ruling,  the  evidence  adduced  was 
not  "  sufficient  to  enable  the  Lower  Court  to  form  an  opinion  whether  the 
alleged  marriage  actually  took  place,  or,  if  it  did  take  place,  whether  it  was 
According  to  law." 

The  authority  referred  to  appears  to  be  the  Empress  v.  Pitambar 
Singh  (l).  In  delivering  the  judgment  of  the  Full  Bench  in  that  case  the 
Chief  Justice  observed  :  "  The  marriage  of  the  woman  is  as  essential  an 
element  of  the  crime  charged  as  the  fact  of  the  illicit  intercourse,  and  the 
provisions  of  the  Evidence  Act  (Section  50)  seem  to  point  out  very  plainly 
that,  where  the  marriage  is  an  ingredient  in  the  offence,  the  fact  of  the 
jnarriage  must  be  proved  in  the  regular  way." 

*  Criminal  Revision  Case  239  of  1885. 
(1)  5  C.  566. 
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1885  We  of  course  agree  both  that  the  fact  of  the  marriage  must  be  proved, 

AUG.  25.     and  that  it  must  be  proved   in  the    ordinary  way,  i.e.,    by  other  and  more 
reliable  evidence  than  that  of  the  mere"  opinion— expressed  by  conduct — 
APPEL-     of  a  person  who,  as  a  member  of  the  family  or  otherwise,  has  special  means 
LATE       of  knowledge."     It  is    such  an  opinion  which  Section  50  of  the  Evidence 
CRIMINAL.  Act  makes  admissible  evidence  of  a  relationship,  such  as  marriage,  except  in 
certain  cases  of  which  one  is  a  prosecution  under  Section  498  of  the  Indian 
9  M.  9=      [11]  Penal  Code.  That  proof  of  the  opinion,  as  expressed  by  conduct, may  be 
9  lad,  Jur.    given,  seems  to  imply  that  the  person  himself  is  not  to  be  called  to  state  his 
464  =  1  Weirown  opinion,  but  that,  when  he  is  dead  or  cannot  be  called,  his  conduct  may 
572.         foe  proved  by  others.  The  section  appears  to  us  to  afford  an  exceptional  way 
of  proving  a  relationship,    but  by  no    means  to  prevent  any  person   from 
stating  a  fact  of  which  he  or  she  has   special  means  of   knowledge.     The 
Calcutta  case  has  been  followed  by  Straight,  J.,  in  Empress  v.   Kallu,  (1) 
but  if  the  learned  Judges  meant  to  decide  that  a  husband  or  wife  is  preclud- 
ed  from  proving  his  or  her  marriage,  we  must,  with  great   deference  to 
their  opinion,  express  our  dissent. 

In  the  English  Courts  a  marriage  is  usually  proved  by  the  production 
of  the  parish  or  other  register,  or  a  certified  extract  therefrom  ;  but,  if 
celebrated  abroad,  it  may  be  proved  by  any  person  who  was  present  ac  it, 
though  circumstances  should  also  be  proved,  from  which  the  jury  may 
presume  that  it  was  a  valid  marriage  according  to  the  law  of  the  country 
in  which  it  was  celebrated.  "Proof  that  the  ceremony  was  performed  by 
a  person  appearing  and  officiating  as  a  priest,  and  that  it  was  understood 
by  the  parties  to  be  the  marriage  ceremony  according  to  the  rites  and 
customs  of  the  foreign  country,  would  be  sufficient  presumptive  evidence 
of  it — see  B.  v.  Inhabitants  of  Brampton,  (2)  so  as  to  throw  on  the  defend- 
ant the  onus  of  impugning  its  validity"  (Archbold,  p.  925,  Bigamy).  And 
even  a  marriage  in  England  may  be  proved  by  any  person  who  was 
actually  present  and  saw  the  ceremony  performed  :  it  is  not  necessary  to 
prove  its  registration  or  the  license  or  publication  of  the  banns  (Ibid., 
quoting  B.  v.  Allison,  (3)  B.  v.  Manwaring.  (4) 

In  this  country  there  is  no  statutory  marriage  law  for  natives,  and 
the  validity  of  any  particular  marriage  depends  chiefly  on  the  usages  of 
the  caste  to  which  the  parties  belong.  In  the  case  before  us  the  parties 
to  the  marriage  are  Maravas — a  class  not  over  exact  or  nice  as  to  religi- 
ous observances  or  ceremonies.  The  wife,  as  witness  No.  1,  deposed  : 
"The  complainant  is  my  married  husband  only"  (the  Tamil  word  rendered 
'only'  implies  he  is  just  my  married  husband  and  nothing  more  or  less) : 
it  was  four  years  ago  that  the  marriage  was  performed  ;  upon  my  attaining 
[l 2]  puberty,  we  cohabited."  Similarly  the  husband  said  :  "I  married 
Velayi  five  years  ago  :  she  is  18,  the  nuptial  ceremony  was  performed  soon 
after  the  (first  ceremony  of)  marriage  (or  betrothal)."  Witness  No.  4  is 
the  mother  of  the  wife  Velayi.  She  swore  that  she  had  her  daughter 
married  to  the  prosecutor.  None  of  these  witnesses  were  cross-examined 
as  to  the  factum  or  validity  of  the  marriage,  and  the  accused  persons  in 
no  way  impugned  its  validity. 

We  entertain  no  doubt  that  the  marriage  has  been  sufficiently  estab- 
lished. We  accordingly  set  aside  the  First-class  Magistrate's  judgment  of 
acquittal  and  direct  him  to  restore  the  appeal  to  his  file  and  pass  fresh 
orders  upon  it. 

(1)3  A.  60.  (2)  10  Bast  282. 

(3)  R.  &  R.  109.  (4)  Dears  &B.  132  =  26  L.J.  (M.C.)  10. 
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OEIGINAL  CIVIL.  SEPJU. 

Before  Mr.  Justice  Handley.  ORIGINAL- 

OlVIL. 

NATAL  v.  NATAL.*     [22nd  Seotember,  1885.] 

9  H.  12. 

Divorce  suit — Costs  of  wife —Indian  Succession  Act,  1S65,  Section  4— Married  Woman's 
Property  Act,  1874. 

A  wife  without    property  of   her  own   seeking   a  divorce   is  entitled   to   have 
provision  made  by  her  husband  for  the  payment  of  her  costs  in  the  suit. 
Proby  v.  Proby  (I  L.B.,  5  Gal.,  357)  distinguished  and  observed  upon. 
£Appr.,  19  B.  293  (296)  ;  D.,  21  B.  77  (82).] 

THE  facts  of  this   case  appear  sufficiently  for  the  purpose  of  this 
report  from  bhe  judgment  of  the  Court  (HANDLEY,  J.) 
Mr.  Branson,  for  plaintiff. 
Biligiri  Ayyangar  (Solicitor),  for  defendant. 

JUDGMENT. 

Application  by  petitioner  (the  wife)  for  an  order  that  her  costs  up  to 
date  be  taxed  and  paid  by  resoondent,  and  that  her  costs  up  to,  and  of, 
and  incidental  to,  the  hearing  mav  be  taxed  de  die  in  diem,  and  that 
respondent  be  ordered  to  pay  into  Courb  a  sufficient  sum  to  cover  such 
costs,  out  of  which  sum  the  costs  when  so  taxed  de  die  in  diem  be  paid  to 
petitioner. 

I  think  petitioner  is  entitled  to  the  order  prayed  for.  I  took  time  to 
consider  this  matter  because  I  thought  at  first  there  was  some  dif- 
ference in  principle  between  giving  this  relief  to  a  woman  [13]  seeking 
a  divorce,  and  doing  so  in  the  case  where  the  woman  is  the  defending 
party.  Upon  consideration  I  see  there  is  no  reason  for  any  such  distinc- 
tion. Tne  English  Divorcs  Courts  have  always  given  it  in  both  cases,  and 
the  reason,  viz.,  that  otherwise  the  wife  will,  as  a  rule,  bo  unable  to  con- 
tinue the  proceedings,  applies  equally  to  bothcises.  The  rules  passed  by 
the  Courts  for  divorce  and  matrimonial  causes  in  England  under  the  Eng- 
lish Divorce  Act  provide  for  the  taxation  of  costs  of  a  wife,  wbo  is  peti- 
tioner or  respondent,  before  the  hearing  as  a  matter  of  course,  and  for  the 
registrar's  ordering  the  husband  to  pay  or  give  security  for  the  costs  of, 
and  incidental  to  the  hearing.  The  decision  of  the  Calcutta  High  Court  in 

*ruby  v.  Proby,  (1)  quoted  by  the  respondent's  attorney,  does  not  lay  down 
that  in  no  case  can  the  Indian  Divorce  Courts  prooerly  give  such  relief  to 
the  wife,  hut  only  that  the  main  reason  for  the  practice  of  the  English  Courts 
having  been  removed  by  the  Indian  Succession  Act,  which  makes  the 
wife's  property  independent  of  her  husband,  the  relief  will  not  bo  granted 
by  the  Indian  Courts  unless  soecial  circumstances  are  shown  calling  for 
it.  With  great  deference  to  the  learned  Judges  who  decided  that  case, 
it  seems  to  me  that  they  have  over-estimated  the  effect  of  the  Indian 

Succession  Act  upon  the  status  of  the  wife  as  entitling  her  to  this  relief. 
If  she  has  property,  that  property  of  course  will  be  available  for  her  costs, 

md  in  that  case  the  Courts  here  would  probably  refuse  to  make  any  order 
that  the  husband  pay  her  costs  until  the  suit  has  bean  decided,  as  is  done 

)y  the  English  Courts  when  the  wife  has  separate  property.     But  when 

*  Matrimonial  Suit  No.  2  of  1885. 
(1)  5  C.  357. 
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1885  the  wife  has  no  property,  the  same  reason  for  the  practice  requiring  her 
SEP.  23.  husband  to  provide  for  her  costs,  viz.,  her  inability  otherwise  to  continue 
the  proceedings,  still  remains.  That  inability  is  principally  caused  by 
ORIGINAL  ^er  disability  to  contract,  which  is  untouched  by  the  Indian  Succession 
CIVIL.  Act,  and  is  only  removed  by  the  Married  Woman's  Property  Act,  1874, 
rr~T  so  far  as  relates  to  her  separate  property.  It  is  not  clear  that  the  Courts 
here  will,  in  a  suit  by  her  Solicitor  against  the  husband  after  she  has  been 
unsuccessful,  give  a  decree  against  the  husband  for  her  cosls,  and  she  will 
therefore  find  it  very  difficult  to  induce  any  respectable  practitioner  to 
undertake  her  case.  She  is  not  certainly,  unless  she  has  property,  in  a  posi- 
tion to  meet  her  husband  on  equal  terms,  and  is  theretore  [li]  likely  to  be 
at  a  disadvantage,  and  this  inequality  between  the  contending  parties  is,  as 
I  understand  it,  the  reason  for  the  practice  in  question.  In  the  present  case 
it  is  alleged  by  the  petitioner,  and  not  denied,  that  she  has  no  property,  and 
I  consider  therefore  that  she  is  entitled  to  have  some  provision  made  for 
her  costs.  The  order  will  be  that  petitioner's  costs  up  to  and  including 
taxation  and  including  tbe  costs  of  this  application  be  taxed  as  between 
attorney  and  client,  and  that  respondent  do  pay  the  amount  of  such  costs 
when  so  taxed  to  petitioner  or  her  Solicitor,  and  fuither  that  the  respondent 
do  pay  into  Court  the  sum  of  Es.  200  to  meet  the  costs  of  the  petitioner 
of  and  incidental  to  the  hearing,  and  that  such  costs  be  taxed  de  die  in 
diem,  and  when  so  taxed  be  paid  to  petitioner  or  her  Solicitor  out  of  such 
sum  to  be  paid  into  Court  by  the  respondent  as  aforesaid. 

Solicitor  for  plaintiff :  P.  B.  Gordon. 

Solicitor  for  defendant :  Bihgiri  Ayyangar. 


9  M.  14  (F.B.). 

APPELLATE  CIVIL— FULL  BENCH. 
Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Hutckins,  and 
Mr.  Justice  Brandt. 


VEDANTA  AND  OTHERS  (Plaintiffs),  Appellants  v.  KANNIYAPPA 
AND  OTHERS  (Defendants  in  the  several  cases),  Bespondents.* 
[24th  April,  1885.] 

Muhtarafa — Trade-tax,  Zamindar's  right  to  collect —Regulation  XXV  of  1802,  Section  4f 
—Regulation  XXV  of  1632. 

The  right  of  collecting  the  rauhSarafo  or  trade-tax  from  artisans  in  his  zemin- 
dari  has  not  been  delegate!  by  Government  to  the  zemindar  of  Karvaitnagar  and 
cannot  be  legally  exercised  by  his  assignees. 

Quare  :  Whether  it  was  competent  for  Government  to  delegate  the  collection 
of  the  muhtarafa  to  zemindars  for  their  own  use. 

[R..16M.  34(38).] 

APPEALS  from  the  decrees  of  D.  Buick,  District  Judge  of  North- 
Arcot,  reversing  the  decrees  of  C.  Eanga  Rau,  District  Munsif  of  Tirupati, 
in  suits  Nos.  725—734  of  1881. 

[15]  These  cases  were  referred  to  a  Full  Bench  by  Turner,  C.  J.,  and 
Muttusami  Ayyar,  J.,  in  November  1883,  and  were  adjourned  from  time 
to  time  to  enable  the  zamindar  of  Karvaitnagar  and  the  Government  of 
Madras  to  apply,  if  they  should  think  fit,  to  be  made  parties,  so  that  the: 

*  Second  Appeals  587—596  of  1883. 
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question  at  issue  might  be  finally  decided.  Neither  the  zemindar  nor  the 
Government  were  made  parties. 

The  facts  and  arguments  appear  from  the  judgment  of  the  Court 
(TURNER,  C.J.,  KEEN  AN,  MUTTUSAMI  AYYAR,  HDTCHINS,  and  BRANDT 
JJ.). 

Hon.  Rama  Ban,  for  appellants. 

Mr.  Branson,  for  respondents. 

JUDGMENT. 

The  appellants  (Vedantacharyalu  and  four  others)  are  inamdars  of 
Yekambara-kuppam,  a  village  in  the  zamindari  of  Karvaitnagar  :  they 
brought  this  suit  to  recover  from  the  respondents  (Kanniyappa  Mudali  and 
nine  others),  weavers,  the  muhtarafa  tax  claimed  as  due  on  their  looms 
for  Faslis  1285  to  1290  (1875-76  to  1880-81). 

The  respondents,  in  their  written  statements,  pleaded  that  the  appel- 
lants were  not  entitled  to  collect  the  tax  from  them  ;  that  the  suit  was 
barred  by  limitation  ;  and  that  they  had  not  held  the  number  of  looms 
on  which  the  tax  was  assessed. 

The  Court  of  First  Instance  held  that  the  appellants  were  entitled  to 
collect;  the  tax,  inasmuch  as  they  were  inamdars  under  the  zemindar,  and 
the  tax  had  been  always  collected  in  the  village ;  and  held  the  suit  was 
not  barred  by  limitation  because,  although  the  appellants  had  nob 
enforced  their  right  of  collecting  the  tax  for  twelve  years  prior  to  suit,  this 
inaction  was  due  to  an  order  of  the  Collector,  who  had  prohibited  its 
collection. 

On  appeal,  the  District  Judge  adverted  to  the  judgment  of  this  Court 
in  Special  Appeal  747  of  1873,  (1)  wherein  two  learned  Judges  (Innes 
and  Holloway,  JJ.)  had  held  the  zamindar  entitled  to  collect  the  rauh- 
tarafa  tax,  the  Chief  Justice,  Sir  Walter  Morgan,  dissenting  ;  and  by  reason 
of  this  dissent  the  District  Judge  appears  to  have  considered  himself  at 
liberty  to  regard  the  question  as  still  an  open  one.  We  may  observe  that 
the  judgment  of  this  Court  by  a  majority  is  binding  on  the  Courts  until 
ic  is  overruled  by  the  Court  itself :  at  the  same  time  it  is  quite  within  the 
[16]  province  of  a  Judge  who  sees  reason  to  doubt  the  propriety  of  a  judg- 
ment of  this  Court,  while  accepting  and  applying  it,  to  indicate  the  grounds 
on  which,  if  the  matter  were  res  Integra,  he  would  have  formed  a  differ- 
ent opinion. 

The  Judge  rightly  apprehends  the  nature  of  the  tax  or  toll  which  the 
appellants  assert  their  right  to  levy  :  it  was  a  tax  on  artificers,  in  this  case 
weavers,  which  under  native  rule  was  collected  on  behalf  of  the  sovereign 
power,  although,  where  the  revenues  of  a  district  were  farmed  by  a  zamin- 
dar, it  was  collected  by  him. 

The  Judge  doubted  the  opinion  expressed  by  Mr.  Justice  Innes  that 
the  right  to  collect  the  muhtarafa  tax  was  enjoyed  by  the  zamindar  as  a 
common-law  right :  he  held  that  if  it  was  legal,  it  was  legal  by  virtue  of 
the  delegated  authority  of  the  State,  such  delegation  being  manifested  by 
the  omission  in  the  sanad  to  prohibit  the  collection  of  this  tax.  He, 
however,  points  out  that  under  the  Regulation  XXV  of  1802  the  Govern- 
ment was  entitled  at  any  time  to  exercise  its  discretion  and  to  withdraw 
from  its  deputy,  the  zamindar,  the  privilege  of  collecting  the  tax,  and  that 
it  was  competent  to  it  to  do  so  by  a  mere  order  of  Government,  without 
resorting  to  legislation  :  he  then  goes  on  to  inquire  whether,  although  the 

(1)  Not  reported. 
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Government  has  not  finally  and  definitely  issued  such  an  order,  the  privi- 
lege has  been  cancelled  by  the  Legislature  in  any  other  way.  The  Judge 
observes  that  the  muhtarafa  tax  was  collected,  as  sanctioned  by  law  and 
custom,  up  to  1832  :  he  regards  the  effect  of  Regulation  V  of  that  year 
as  abrogating  the  authority  derived  from  custom  and  substituting  an 
authority  derived  from  legislation  ;  the  sanction  of  custom,  he  says,  was 
superseded  by  the  sanction  of  the  Legislature. 

Act  XVIII  of  1861,  the  first  License  Tax  Act,  repealed  Regulation  V 
of  1832,  and  the  Judge  considers  its  effect  was  to  abolish  the  muhtarafa 
tax  wherever  it  was  collected  in  the  provinces  directly  administered  by 
t.ue  Government  of  India,  and  that  it  could  have  had  no  other  effect  in 
the  zamindaris ;  and  whereas  Act  II  of  1862  simoly  repealed  Act  XVIII 
of  1861,  without  reviving  Regulation  V  of  1832,  the  Judge  considers  that 
the  right  to  collect  the  muhtarafa  tax  was  not  revived  in  the  Karvait- 
nagar  zamindari  any  more  than  it  was  in  any  raiyatwari  district  in 
the  Presidency  :  he  admits  that  the  repeal  of  Act  XVIII  of  1861  may 
have  had  the  effect  of  reviving  the  common-law  liability  of  [17]  subjects 
to  pay  the  tax  to  the  Government,  and  of  reviving  in  the  Government  the 
common-law  right  of  imposing  it ;  but  he  considers  that  to  entiile  the 
zamindar  to  collect  it  there  must  have  been  a  fresh  delegation  of  authority, 
and  that  an  order  of  the  Government,  dated  26th  November  1865,  did  not 
amount  to  such  a  delegation  :  the  portion  of  the  order  quoted  by  the  District 
Judge  (paragraph  26j  is  in  the  following  terms:  "It  aopears  to  Govern- 
ment that  they  are  not  called  upon  to  insist  on  the  resumption  of  this 
item  of  revenue  from  the  zamindars  of  Venkatagiri,  Kirvaitninagar  or 
Kalastri,  and  the  Collectors  will  accordingly  understand  that  the  prohibi- 
tion against  their  collecting  muhtarafa  according  to  custom  is  withdrawn 
so  far  as  Government  are  concerned  :  the  zamindars  will  ba  responsible 
for  keeping  within  the  law."  Bat  whether  or  not  this  order  operated  as  a 
delegation,  the  Judge  considers  that  since  1862  there  had  been  at  best 
nothing  but  a  liability  at  common-law  on  the  part  of  the  raiyats  of  the 
zamindari  to  pay  the  muhtarafa  tax,  and  he  expresses  his  belief  that  the 
British  Government  has  never  revived  a  fiscal  liability,  which  has  been 
in  abeyance  for  the  shortest  period,  without  having  recourse  to  the  Legisla- 
ture :  in  the  result  he  holds  that  in  the  absence  of  any  such  legistation  the 
common-law  right,  which  was  abrogated  by  Act  XVIII  of  1861,  has  not 
been  revived. 

Again,  adverting  to  the  fact  that  the  sanad  of  the  zamindar  of 
Karvaitnagar,  while  it  expressly  prohibited  the  collection  of  the  other 
sources  of  revenue  mentioned  in  Section  4  of  Regulation  XXV  of  1802, 
omitted  mention  of  the  muhtarafa  (which  the  Judge  considers  tantamount 
to  an  exclusion  of  the  prohibition),  and  adverting  also  to  the  Section  3  of 
the  Regulation  above  quoted,  which  declares  that  "  Sauads  and  kabuliats 
are  to  contain  the  conditions  and  articles  of  tenure  on  which  the  lands 
should  be  held,"  and  required  the  Courts  "  In  all  cases  of  disputed  assess- 
ment to  give  judgment  in  conformity  with  the  conditions  in  the  particular 
case,"  the  Judge  considers  that,  so  long  as  the  muhtarafa  tax  continued  a 
legal  exaction,  and  the  Government  had  abstained  from  exercising  its 
power  to  abolish  it,  the  zamindar  enjoyed  the  right  to  levy  it ;  but  that  in 
1861  the  Legislature  interposed  and  deprived  him  of  that  right. 

On  these  grounds,  the  Judge  reversed  the  decrees  of  the  Court  of 
of  First  Instance  and  dismissed  the  suits  ;  but  he  also  expresses  a  doubt 
whether  it  is  competent  to  the  zamindar  to  delegate  the  [18]  power  of 
collection  to  others,  as  to  the, plaintiffs  in  this  suit,  inamdars,  and  holds 
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that  no  more  than  three  years'  arrears  of  taxes  could  in  any  case  have        1885 
been  decreed.  APRIL  24, 

We   must   recognize  the  care   and    ability  with  which   the   Judge,        " 
Mr.  Buick,  has  dealt  with  the  very  difficult  question  on   which  he  felt  it 
his  duty  to  enter.  BENCH, 

The  Hon.  Mr.  Rama  Rau,  for  the  appellants,   naturally  relied  upon      9  H.  14 
the  previous  ruling  of  this  Court,  and  supported  the  reasons  recorded  by       (P.B.). 
the  learned  Judges  who  in  the  appeals  of  1873  upheld  the  legality  of  the 
.collection  of  the  tax  ;  and  it  is  not  without  protracted  and  anxious  consi- 
deration that  we  arrive  at  a  different  conclusion. 

Mr.  Branson  in  a  very  exhaustive  address  supported  the  decree  of 
the  Lower  Appellate  Court,  as  well  on  the  grounds  mentioned  by  the 
District  Judge  as  on  other  grounds  which  we  proceed  to  consider. 

His  argument,  which  he  supported  by  copious  references  to  autho-  ' 
rities,  was  as  follows.  He  relied  on  the  decision  of  the  Sadr  Court  in 
Case  No.  6  of  1807  (M.S.D.,  Vol.  I,  page  9)  ;  in  that  case  the  Baja  of 
Vizianagaram  sued  the  Collector  to  recover  50,000  rupees  as  compensa- 
tion for  the  loss  sustained  hy  him  in  consequence  of  his  having  been 
prevented  by  an  order  of  that  officer  from  collecting  muhtarafa  tax.  The 
Sadr  Court  held  that  not  only  was  the  zamindar  not  entitled  to  levy  the 
tax,  but  that  in  conformity  with  the  conditions  of  his  tenure,  the  privi- 
lege in  question  was  held  entirely  at  the  discretion  of  Government, 
expressly  to  his  exclusion  ;  that  the  custom  owed  its  existence  to  the 
arbitrary  will  of  the  zamindar  at  a  time  when  the  Government  did  not 
exercise  its  right  of  restraint  over  him,  and  that  "  It  was  evident  from  the 
very  nature  of  the  tax  that  the  custom  of  collecting  it  could  not  have 
been  continued  (continuous),  but  that  its  regular  realization  had  been  pre- 
vented by  frequent  interruptions  ;  that  it  had  not  been  acquiesced  in  by  the 
parties  from  whom  it  was  taken,  but  had  been  the  subject  of  contention  and 
dispute  as  well  on  account  of  its  unreasonableness  in  itself  and  in  its  con- 
sequences as  on  account  of  its  variableness  and  uncertainty;"  that  "  The 
custom  was  therefore  wanting  in  all  the  requisites  necessary  to  make  a 
custom  good,  and  on  this  ground  alone  might  have  been  relieved  against, 
apart  from  a  distinct  reservation"  in  the  Regulation  "  which  showed  that 
the  intention  of  Government  [19]  was  exp-essly  to  protect  the  subject 
against  the  imposition  of  any  tax  not  originating  from  the  land,  the  pro- 
priety of  which  had  not  been  previously  investigated  and  discussed. "  The 
learned  Counsel  also  callel  our  attention  to  passages  in  the  Fifth  Report, 
vol.  2,  pp.  10,  54,  76,  162  and  356,  which  supported  the  opinion  of  the  Sadr 
Court  as  to  the  origin  and  nature  of  the  tax,  and  as  to  the  reasons  which 
induced  the  Government  to  prohibit  by  legislation  its  collection  by  sub- 
jects and  to  retain  it  under  its  immediate  management. 

It  was  further  contended  that,  assuming  that  the  muhtarafa  was  such  a 
tax  as  could  legally  be  collected  by  Government,  when  the  Government  con- 
verted its  tax-gatherers  into  landowners,  it  exnressly,  by  Section  4  of  Regu- 
lation XXV  of  1802,  deprived  itself  of  the  power  of  conferring  on  them 
the  right  to  collect  it.  Adverting  to  the  sanad,  it  was  contended  that, 
even  if  the  Government  had  the  power  to  delegate  the  right  of  collection, 
the  omission  of  reference  to  the  muhtarafa  could  not  he  construed  as  an 
authority  to  collect  it ;  that  no  pecuniary  burden  can  be  impose!  upon  the 
subject  except  upon  clear  and  distinct  legal  authority  established  by  those 
who  seek  to  impose  it ;  and  that  the  Courts  must  always  lean  against  a 
construction  which  imposes  a  burden  on  tho  subject;.  He  cited  in  support 
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of    his    arguments    Gosling    v.    Veley   (l),    Partington   v.    The    Attorney- 
General  (2)  and  Holloway  v.  Smith  (3). 

The  right  of  the  sovereign  power  to  collect  taxes  on  trades  and  pro- 
fessions is  of  extreme  antiquity  in  India.  In  the  Code  ascribed  to  ManU 
an  enumeration  of  the  king's  duties  is  followed  by  an  enumeration  of  the 
revenues  be  is  entitled  to  collect :  among  these  we  find  taxes  on  goods,  on 
income,  and  on  labour— Oh.  VII,  Sections  127,  130, 132, 137  and  138.  There 
can  be  little  doubt  that  these  taxes  were  collected  under  Hindu  sovereigns, 
though  not  perhaps  continuously  or  universally  ;  the  Mubammadans  availed 
themselves  of  the  system  of  revenue  they  found  established,  and  their 
collectors  or  farmers  exacted  dues  which  had  long  been  customary,  or 
revived  dues  which,  though  obsolete,  were  not  unwarranted  by  Hindu  law. 

It  will  be  seen,  however.,  that  these  dues  were  not  exigible  by  the 
owners  of  land  as  such,  but  by  the  sovereign.  The  zamindaris  [20]  of 
Southern  India  are,  it  may  be  admitted,  in  some  cases  held  by  families 
who  enjoyed  at  one  time  more  or  less  completely  the  rights  of  sovereignty; 
in  other  instances  the  present  zamindars  represent  military  commanders 
on  whom  jagirs  were  conferred  :  again  in  other  instances  collectors  or 
farmers  of  revenue  have  been  recognized  as  zamindars.  But  whatever 
the  origin  of  their  title,  there  can  be  no  question  that  the  Government 
intended  to  treat  the  zamindars  with  whom  it  effected  a  permanent 
settlement  of  the  land  revenue  as  landed  proprietors,  and  to  ignore  any 
rights  which  conflicted  with  its  own  sovereignty,  except  in  rare  instances, 
in  which  it  still  conceded  to  a  royal  house,  by  express  treaty  or  other 
engagement,  some  of  its  ancient  privileges. 

Such  a  large  proportion  of  the  Crown  revenues  of  India  was  derived 
from  the  land,  directly  or  indirectly,  that  it  was  difficult  for  the  early 
British  administrators  to  separate  with  precision  the  revenue  which  could 
conveniently  be  collected  by  the  Crown  from  that  the  collection  of  which 
could  more  conveniently  be  left  to  those  subjects  who  had  exercised  the 
functions  of  collection  under  native  rule.  There  were,  however,  some 
sources  of  revenue  which  could,  it  seemed,  be  collected  directly,  and  which 
it  was  considered  desirable  to  retain  under  the  immediate  management  of 
the  administration.  The  double  functions  of  the  East  India  Company 
rendered  its  servants  particularly  jealous  of  all  taxes  "  Which  might  clog 
the  beneficial  operations  of  commerce,"  nor  were  they  without  solicitude 
for  the  comforts  of  the  people  at  large. 

The  Committee  in  the  Fifth  Eeport  observe  "  That  under  the  head  of 
1  Sayar  '  revenue  was  included  a  variety  of  taxes,  indefinite  in  their  amount 
and  vexatious  in  their  nature,  called  rnotarfa  ;  these  consisted  in  imposts 
on  houses,  on  the  implements  of  agriculture,  on  looms,  on  merchants,  on 
artificers  and  on  other  professions  and  castes  "  (vol.  2,  p.  10)  :  and  ifc 
appears  that  it  was  considered  that  Government  had  fixed  the  assessment 
on  each  zamindari  exclusively  of  these  items,  except  in  a  few  instances, 
where  these  taxes  were  included  among  the  assets  on  which  the  assessment 
was  calculated  (ibid,  p.  54). 

Madras  Eegulation  XXV  of  1802  was  enacted  to  carry  out  the  policy 
we  have  indicated.  The  primary  object  was  to  settle  in  perpetuity  the 
land  revenue,  but  the  Eegulation  went  on  to  deal  with  the  other  sources 
of  revenue  which,  though  arising  in  some  cases  indirectly  from  land, 
Government  had  before  resolved  to  [21]  keep  entirely  under  its  own 
control.  The  fourth  section  of  Eegulation  XXV  of  1802  is  as  follows  :— 
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"  The  Government  having  reserved  to  itself  the  entire  exercise  of  its 
discretion  in  continuing  or  abolishing,  temporarily  or  permanently,  t.he 
articles  of  revenue  included  according  to  the  custom  and  practice  of  the 
country  under  the  several  heads  of  salt  and  saltpetre,  of  the  sayar  or 
duties  by  sea  or  land,  of  the  abkari  or  tax  on  the  sale  of  spirituous  liquors 
and  intoxicating  drugs,  of  the  excise  on  articles  of  consumption,  of  all  taxes 
personal  and  professional,  as  well  as  those  derived  from  markets,  fairs,  or 
bazars,  of  lakhiraj  lands  (or  lands  exempt  from  the  payment  of  public 
revenue),  and  of  all  other  lands  paying  only  favourable  quit-rents,  the 
permanent  assessment  of  the  land  tax  shall  be  made  exclusively  of  the  said 
articles  now  recited." 

Two  questions  are  raised  on  the  construction  of  this  section  :  firstly, 
whether  the  Government,  in  declaring  that  it  bad  reserved  to  itself  the 
entire  exercise  of  its  discretion  to  continue  or  abolish  temporarily  or  per- 
manently the  "  articles  of  revenue  "  mentioned  in  the  section,  intended  to 
declare  that  it  reserved  the  right  as  a  right  to  be  exercised  by  itself,  or 
whether  it  reserved  the  right  as  a  right  it  might  concede  to  or  withdraw 
from  those  with  whom  the  permanent  settlement  was  made;  and  secondly, 
whether  if  the  settlement  officers  disobeyed  the  injunction  and  included 
these  articles  of  revenue  in  the  land  assessment,  the  landowner  with 
whom  the  settlement  was  made  thereby  acquired  a  legal  title  to  collect 
them. 

It  is  desirable  to  consider  what  the  Government  was  engaged  in 
doing.  It  was  dealing  with  its  revenues.  It  had  theretofore  farmed  them 
in  block  for  a  term  of  years.  It  now  determined  to  make  in  perpetuity  a 
farm  of  the  revenue  arising  from  land.  To  enable  it  to  do  so  the  Regula- 
tion XXV  of  1802  was  passed. 

Except  where  it  had  granted  its  revenues  for  an  unexpired  term  or  in 
perpetuity,  it'was  clearly  open  to  the  Executive  Government  to  deal  with 
them  as  it  pleased  ;  and  it  was  competent  to  the  Legislature  to  authorize 
the  Executive  Government  to  resume  even  the  revenues  which  had  been 
granted  for  an  unexpired  term  or  in  perpetuity.  Of  course  justice  sug- 
gests that  in  such  cases  compensation  should  be  paid,  but  the  omission  to 
provide  for  compensation  would  not  affect  the  operation  of  an  enactment 
abrogating,  or  authorizing  the  Government  to  abrogate,  the  rights  [22]  of 
private  persons — Nasarvanji  Pestanji  v.  The  Deputy  Commissioner  of 
Customs  (1). 

Looking  to  the  legislation  which  had  taken  place  in  Bengal,  there 
are  strong  grounds  for  concluding  that  the  Government  of  Madras  intend- 
ed to  reserve  the  right  to  continue  the  collection  of  the  articles  of  revenue 
other  than  the  land  revenue  as  a  right  to  be  exercised  by  itself. 

On  llth  June  1790  the  Governor-General  had  published  a  rule  that 
in  Bengal  no  landowner  or  other  person  of  whatever  description  should  be 
allowed  thereafter  to  collect  any  tax  or  duty  of  any  denomination,  but 
that  all  taxes  and  duties  should  thereafter  be  levied  on  the  part  of  Govern- 
ment by  officers  duly  appointed  for  that  purpose.  On  llth  July  1790  the 
Governor-General  announced  that  the  privilege  of  imposing  and  collecting 
internal  duties  had  been  resumed  from  the  landholders  and  taken  exclu- 
sively into  the  hands  of  Government  for  the  purpose  of  reforming  abuses 
in  these  collections,  and  thereby  affording  benefit  to  the  commerce  of  the 
country  as  well  as  general  case  to  its  inhabitants.  These  rules  were 
in-corporated  in  Eegulation  XXVII  of  1793.  In  the  Proclamation  of  the 
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permanent  settlement  in  Bengal,  Behar  and  Orissa,  which  was  enacted  in 
Regulation  I  of  1793,  the  Governor-General,  adverting  to  the  resumption 
ot the  "  sayar "  under  the  rules  mentioned,  declared  that,  if  he  should 
thereafter  think  it  proper  to  re-establish  the  "sayar"  collections  or  any 
oiber  internal  duties,  and  to  appoint  officers  on  the  part  of  Government  to 
collect  them,  no  proprietor  of  land  would  be  entitled  to  any  participation, 
or  be  entitled  to  make  any  claims  for  remission  of  settlement  on  that 
account-— Bengal  Eegulation  I  of  1793,  Section  8. 

Similarly,  on  re-enacting  the  rules  for  the  decennial  settlement  of  the 
public  revenue  payable  from  the  lands  of  the  zamindars  and  others  in 
Bengal,  Behar  and  Orissa,  it  was  enacted  that  the  assessment  should  be 
fixed  "exclusive  and  independent  of  all  duties,  taxes  and  other  collections 
known  under  the  general  denomination  of  'sayar.'  "  — Bengal  Regulation 
VIII  of  1793,  Section  33. 

In  1789,  in  contemplation  of  the  introduction  of  a  permanent  settle- 
ment in  the  province  of  Benares,  the  Resident  arranged  that  the 
"article,"  spirituous  liquors,  and  the  tax  upon  shopkeepers,  [23]  dealers 
and  weavers,  should  be  separated  from  the  collections  of  the  renters, 
and  realized  by  the  amils  of  the  respective  districts — Bengal  Regulation 
II  of  1795,  Section  13 — and  took  engagements  from  the  renters  stipulating 
inter  alia  that  they  should  not  levy  or  receive  any  of  the  articles  of  the 
abolished  'sayar' — ibid.  Section  14.  These  arrangements  were  made 
under  order  of  the  Governor-General,  dated  26th  December  1787,  and  by 
Bengal  Regulation  XXVII  of  1795,  Section  5.  Referring  to  those  orders, 
the  Governor- General  made  a  declaration  reserving  the  right  to  re-impose 
the  '  sayar  '  and  collect  it  for  the  Government  in  the  province  of  Benares 
similar  to  that  which  he  had  made  on  the  introduction  of  the  permanent 
settlement  in  Bengal. 

In  like  manner  it  was  ordered  that  engagements  for  the  land  revenue 
in  the  Ceded  Provinces  should  be  exclusive  of '  sayar '  duties — Bengal 
Regulation  XXVII  of  1803,  Section  53,  Clause  13— and  the  Governor- 
General  declared  the  reservation  by  the  Government  of  its  right  to  re-impose 
them  in  those  districts  and  to  appoint  officers  on  behalf  of  Government  to 
collect  them  for  its  own  exclusive  benefit — Bengal  Regulation  XXV  of 
1803,  Section  35.  To  the  same  effect  are  the  provisions  of  Bengal  Regu- 
lation IX  of  1805,  Section  25,  which  was  passed  for  the  settlement  of  the 
conquered  provinces. 

Looking  then  to  the  legislation  in  Bengal  which  preceded,  was 
contemporaneous  with,  or  immediately  followed  the  legislation  in  Madras 
respecting  the  introduction  in  this  Presidency  of  a  permanent  settlement 
of  the  land  revenue,  there  are  at  least  strong  grounds  for  believing  that 
the  provision  we  are  considering  was  intended  to  declare  that  the  Madras 
Government  had  resolved  to  retain  the  right  to  impose  or  discontinue  the 
collection  of  the  articles  of  revenue  which  it  excepted  from  the  permanent 
settlement  of  the  land  revenue,  and  that  it  contemplated  their  collection, 
when  imposed,  for  its  own  exclusive  benefit  and  through  its  own  officers. 

It  is  true  that  neither  the  declaration  nor  the  Regulation  in  terms 
prohibited  the  collection  of  the  '  sayar  '  by  the  landholders,  but  the 
Government  was  at  the  tinae  re-arranging  the  collection  of  its  revenues 
with  them,  and  it  was  sufficient  that  the  Regulation  should  declare  that 
the  settlement  it  then  effected  had  relation  only  to  the  land  revenue,  and 
that  it  should  enjoin  the  settlement  officers  to  exclude  the  other  articles 
of  revenue  from  the  assessment  of  that  revenue. 
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[24]  Indeed,  as  has  been  well  observed  by  Mr.  Justice  Brandt, 
inasmuch  as  the  Government  expressly  declared  that  the  continuance  or 
withdrawal  of  the  tax  was  left  to  its  discretion,  the  tax  could  hardly  have, 
with  any  propriety,  been  made  the  subject  of  a  permanent  assessment ; 
there  was  no  provision  that  the  peshkash  should  be  increased  or  diminished 
according  as  the  collection  of  the  '  sayar '  was  permitted  or  prohibited  ; 
indeed  such  a  provision  would  have  been  hardly  compatible  with  a 
permanent  settlement;  and  this  is  a  strong  argument  that  it  was  not  the 
intention  of  the  Government  that  its  collection  should  be  left  to  the 
zamindars.  It  is  at  least  clear  that  it  was  the  intention  of  the  Govern- 
ment of  Madras  to  adopt  the  policy  that  bad  been  pursued  by  the  Govern- 
ment of  Bengal,  and  to  separate  the  other  articles  of  revenue  from  the 
land  revenue  ;  such  a  separation  does  not  necessitate  the  conclusion  that 
it  was  the  intention  of  the  Government  that  the  collection  of  the  '  sayar  ' 
should  be  retained  in  its  own  hands,  but  it  makes  it  highly  probable  that 
this  was  the  intention  of  the  Government. 

The  provisions  of  Eegulation  V  of  1832  point  to  the  same  conclusion. 
That  enactment  recites  ibat,  whereas  persons  exercising  certain  arts, 
trades  and  professions  were  by  the  law  and  custom  of  the  country  liable 
to  the  muhtarafa  tax,  and  that  doubts  had  arisen  whether  certain  persona 
liable  to  the  tax  who  had  up  to  that  time  or  for  some  period  not  been 
charged  with  it,  might  not  plead  that  fact  in  bar  to  the  right  of  the  Govern- 
ment to  levy  it,  it  was  declared  that  the  tax  was  payable  by  all  persons 
who  exercised  professions  which  by  the  custom  of  the  country  rendered 
them  liable  to  the  tax,  and  that  they  could  not  plead  its  discontinuance 
in  bar  of  the  collection  ;  and  it  was  directed  that  nhe  collection  should  be 
made  in  the  same  manner  as  the  collection  of  the  land  revenue,  and  that 
the  Collector  should  have  power  to  employ  the  same  coercive  processes 
for  its  recovery  as  he  had  for  the  collection  of  land  revenue.  It  will  be 
observed  that  the  right  to  collect  the  tax  is  described  as  inherent  only 
in  the  Government,  that  the  processes  authorized  for  its  collection  are 
only  such  as  are  authorized  for  the  collection  of  land  revenue,  and 
that  the  Collector  is  the  only  person  who  is  empowered  to  employ 
them. 

But,  assuming  that  it  was  competent  to  the  Government  to  commit 
the  collection  of  this  branch  of  the  revenue  to  the  zamindars  and  for 
their  own  benefit — and  we  need  not  hold  that  it  was  [25]  not  com- 
petent to  the  Government  to  do  so — the  question  is,  did  the  Govern- 
ment delegate  the  right  of  collecting  it  to  the  zamindar  of  Karvait- 
nagar  ? 

The  Regulation  XXV  of  1802  was  passed  in  July  1802.  The  sanad 
•was  issued  to  the  zamindar  in  August  1802,  and  the  zamindar  must  rely 
on  the  Regulation  as  giving  him  a  title  to  that  permanency  of  assessment 
which  it  may  be  assumed  he  would  be  reluctant  to  abandon.  It  has  not 
been  argued  in  this  Court  that  the  zamindar  had  a  right  to  collect  the  tax 
independently  of  his  sanad. 

If  that  argument  had  been  advanced,  it  appears  a  sufficient  answer  to 
it  that  the  Government  was  re-arranging  its  fiscal  relations  with  the 
zamindar,  and  that  we  must  look  to  that  document  only  to  ascertain 
whether  it  made  a  composition  with  him  in  respect  of  all  sources  of 
revenue  or  only  in  respect  of  some. 

It  cannot  be  denied  that  in  sanads  issued  in  virtue  of  the  Permanent 
Settlement  Regulation  the  Government  dealt  ordinarily  only  with  the 
land  revenue. 
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The  insertion  in  sanads  issued  by  the  Government  of  Madras  of  a 
clause  repeating  the  declaration  contained  in  the  Regulation  as  to  the 
exclusion  of  items  of  revenue  other  than  the  land  revenue  was  surplusage. 
The  Eegulation  declared  that  the  assessment  was  to  be  confined  exclusively 
to  the  land  revenue.  Had  the  clause  been  omitted,  it  could  not  have  been 
contended  that  the  zamindar  was  entitled  to  collect  revenue  other  than 
the  land  revenue,  because  of  its  omission.  The  Eegulation  declared  the 
law  in  terms  which  are  unambiguous.  The  omission  of  any  mention  of  the 
muhtarafain  the  sanad  granted  to  the  zamindar  of  Karvaitnagar  may  or 
may  not  have  been  intentional.  There  is  nothing  to  show  that  was  so. 
But,  however  this  may  he,  the  Legislature  had  declared  that  the  assess- 
ment should  not  include  the  muhtarafa,  and  if  the  Government  had  power 
and  intended  to  sanction  the  continuance  of,  or  to  authorize  the  collection 
of,  the  tax  by  the  zamindar,  it  should  have  done  so  as  a  separate  arrange- 
ment and  in  express  terms. 

It  could  not  have  been  the  intention  of  the  Government  that  the 
collection  of  the  tax  should  be  partial;  that  only  persons  resident  in  certain 
areas  should  be  subject  to  it.  It  was  a  tax  payable  to  che  State,  and,  if  justly 
leviable  at  all,  was  to  be  levied  from  all  persons  under  liability  to  pay 
it  in  all  parts  of  the  terri-[26]tory,  and  this  is  recognized  in  Eegulation 
V  of  1832,  and  is  implied  in  the  declaration  in  Eegulation  XXV  of  1802. 
It  may  be  admitted  that  up  to  that  time  its  collection  might  not  have  been 
universal,  but  if  it  had  been  the  intention  of  the  Government  that  the 
collection  of  the  tax  should  be  sanctioned  in  particular  places  only,  the 
persons  liable  to  the  tax  were  entitled  to  clear  notice  of  the  intention 
of  the  Government  that  it  should  be  so  collected. 

It  must  then  be  held  that  the  tax  was  not,  because  it  could  not  legally 
have  been  dealt  with  as,  a  recognized  source  of  income  to  the  zamindar  in 
the  future,  when  fixing  the  peshkash  payable  under  the  sanad  of  perma- 
nent settlement ;  and  that  the  sanad  confers  on  the  zamindar  no  right  to 
collect  the  tax. 

But:  if  the  Government  was  still  at  liberty  to  depute  to  the  zamiudar 
the  collection  of  the  tax,  it  remains  to  be  considered  whether  by  any 
subsequent  order  it  has  done  so,  and  here  again  we  must  observe  the 
well-known  rules  of  law  on  which  the  learned  counsel  has  insisted,  and 
hold  the  persons  from  whom  the  tax  is  claimed  liable  only  if  the  right  has 
been  granted  to  the  zamindar  in  express  terms.  The  proceedings  of  the 
Board  of  Eevenue  of  the  8hh  July  1816,  to  which  reference  is  made  in  the 
judgment  of  Innes,  J.,  in  S.  A.  747  of  1873,  do  not  appear  to  us  to  have  any 
direct  bearing  upon  the  question  immediately  before  us,  and,  even  if  they 
were  in  terms  sufficient  to  do  so,  could  convey  no  sanction. 

The  order  of  the  Government  of  25th  November  1865,  No.  2906, 
Eevenue  Department,  certainly  has  not  the  effect  of  a  sanction.  It  is 
desirable  to  quote  other  passages  from  that  order  in  addition  to  that  given 
in  the  judgment  of  the  District  Court. 

After  giving  a  summary  of  the  history  of  this  and  three  other  zamin- 
daris  and  of  certain  official  corresoondence  connected  therewith,  it  is 
observed  in  paragraph  15  that  "  What  may  be  the  legal  rights  of  the 
zamindars  in  the  matter  of  muhtarafa  in  the  present  condition  of  the  law 
on  tne  subject,  is  a  question  on  which  the  Government  is  not  competent 
to  pass  an  authoritative  decision." 

In  paragraph  17  it  is  said  :  "If  under  the  present  condition  of  the  law 
the  demand  on  the  part  of  the  zamindars  is  not  legal,  it  will  be  for  their 
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sub-tenants  to  resist  it.     The  question  may  then  be  judicially  considered        1885 
and  authoritatively  decided."  APRIL  24. 

The  Government  may  have   deemed  it  unnecessary  to  "  insist  on  the       ^ 
resumption"  of  a   right  which  it   had  not   deputed,  but  thev  warned    the 
zamindars  that  the  legality  of   the  collection   of  this  tax     [27]  by    them    BENCH, 
was  more  than  doubtful,    and  that  if  they  determined  to   collect  it,  they      fl  »  ^ 
must  beware  that  they  should  do  nothing  which  they   were  not  legally       ,«  n  > 
entitled  to  do,  and  were  careful  to  express  that  the  prohibition  against  the 
collection  of  the  tax  by  the  zamindars  named  was  withdrawn  only    "  so 
far  as  Government  are  concerned." 

The  notification  published  by  the  Collector  of  North  Arcot  in  the 
District  Gazette  of  the  21st  Aoril  1866,  purporting  fco  set  forth  briefly  the 
intention  of  the  order  of  Government  quoted,  was  worded  in  terms  which 
went  beyond  the  spirit  and  intention  of  that  order,  and  cannot  have  the 
effect  which  in  argument  it  was  sought  to  attach  to  it. 

It  has  not  been  shown  how  the  amount  of  the  peshkash  was  settled 
in  the  case  of  the  Karvaitnagar  zamindari.  It  is  stated,  and  probably  cor- 
rectly, that  the  zamindari  was  held  under  an  obligation  to  supply  troops 
and  that  the  peshkash  was  not  fixed  in  reference  to  the  former  assets  of 
the  estate,  but  to  the  assumed  cost  of  the  performance  of  the  service  at- 
tached to  the  tenure.  It  may  be  said  that  thus  indirectly  all  items  of 
revenue  were  taken  into  account  in  fixing  the  assessment ;  and  if  the  result 
of  our  decision  be  to  deprive  the  zamindar  of  a  source  of  income  on  which 
his  peshkash  was,  though  indirectly,  calculated,  that  may  give  him  an 
equitable  ground  to  ask  compensation  from  the  Government,  but  it  can- 
not justify  the  Court  in  imposing  a  burden  on  the  weavers  in  the  zamin- 
dari which  is  not  shown  to  be  legally  binding  on  them. 

In  the  resultthe  appeals  must  be  dismissed  with  costs. 


9  1C.  27. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


VENKATAGIRI  RAJA  (Plaintiff)  Appellant  v.  PITCHANA  (Defendant), 

Respondent* 

flent  Recovery  Act,  Section  11,  Cls.  i,  Hi,  iv— Improvements  effected  by  tenant— Enhance- 
ment of  rent — Sanction  of  Collector. 

The  sanction  of  the  Collector  required  by  the  proviso  to  Cl.  iv.  Section  11  of 
the  Rent  Recovery  Act  as  a  condition  precedent;  to  the  enhancement  of  rent  when 
the  landlord  has  improved  the  land  or  has  had  to  pay  additional  assessment  to 
Govern-[28]ment,  is  not  requisite  when,  improvements  having  been  made  by 
the  tenant,  the  landlord  seeks  to  enhance  the  rent. 

Per  Muttusami  Ayyar.  J  :  The  proviso  to  Cl.  iv  of  Section  11  of  the  Rent  Recov- 
ery Act  implies  that  when  the  tenant  has  improved  the  land  at  his  own  expense 
the  landlord  is  not  entitled  on  that  ground  to  enhance  the  rent. 

Semble :  Cl*us«  lof  Section  11,  wbioh  provides  that  all  contracts  for  rent,  express 
or  implied,  shall  be  enforced,  cannot  be  ao  applied  as  to  deprive  a  tenant  of  the 
benefit  of  improvements  made  at  his  own  expense. 

Per  Hutchins,  J :  When  improvements  have  been  made  by  the  tenant,  the 
proper  rate  of  rent  has  to  be  determined  with  reference  to  the  several  provisions 
of  Section  11  quite  irrespective  of  the  improvements. 

'  Second  Appeals  697— 707  of  1884. 
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[R.,  17  M.  54  (57);  21  M.  136  (137);  28  M.  328  (3341  =  15  M-L.J.  14  ;  35  M. 
134  (137)  =  8Ind.  Gas.  330  =  9M.L.T.  76;  36  M.  4  (6)  =  10  Ind.  Cas.  68  (69)  = 
9M.L.T.  443  =  (1911)  1  M.W.N.  315  (317);  14  M.L.J.  145  (146).] 

THIS  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District 
Judge  of  Nellore,  modifying  the  decree  of  W.  J.  Tata,  Sub-Collector  of 
Nellore,  in  summary  suit  No.  22  of  1881,  brought  undsr  Madras  Act  VIII 
of  1865  by  the  Raja  of  Venkatagiri  to  compal  defendant  to  accept  a  patta 
for  fasli  1291  (1881). 

The  defendant  objected  to  the  pabfca  on  the  ground,  inter  alia,  that 
it  contained  a  clause  providing  for  an  increased  rate  of  rent  if  the 
tenant  dug  a  well  without  the  sanction  of  the  zamindar.  It  was  admit- 
ted that  the  defendant  had  dug  a  well  in  the  famine  year  (1877)  to  save 
his  crops,  and  had  been  using  this  well  ever  since,  thereby  converting 
his  "  dry  "  land  inte  "  garden  "  land.  The  Sub-Collector  held  that  the 
plaintiff  could  not  enhance  tbe  rate  without  the  sanction  of  the  Collector. 
On  appeal  the  District  Court  confirmed  this  finding  on  the  ground 
that  Cl.  iii  of  Section  ll,2of  the  Heat  Recovery  Act,  seamed  to  show 
that  a  landlord  was  not  allowed  to  share  in  any  increase  of  the  value  of 
the  produce  or  of  the  productive  power  of  the  land  brought  about  by  the 
tenant's  agency. 

Against  this  decision,  the  plaintiS  appealed. 

Hon.  Rama  Rau,  for  appellant. 

Kristnasami  Chettiyar,  for  respondent. 

The  Court  (MuTTUSAMl  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENTS. 

HUTCHINS,  J. — The  argument  before  us  has  been  confined  to  the  10th 
issue  and  the  4th  clause  in  the  patta.  The  4th  clause  runs  thus  : — "  If 
you  dig  a  well  without  having  made  an  agreement  with  the  zamindar  and 
raise  garden  crops  thereunder,  you  must  pay  either  the  crop  sist  according 
to  the  custom,  or  the  babatvari  sist  of  the  village,  whichever  may  happen 
to  be  higher."  In  the  body  of  the  patta,  upon  lands  on  which  a  well  has 
been  dug  and  garden  crop  raised,  the  zamindar  has  not  charged  either  the 
crop  [29]  sist  or  the  babatvari  sist,  but  double  the  highest  garden  assess- 
ment, and  the  appeal  petition  urged  that  the  latter  is  the  proper  rate  ;  bat 
it  has  been  stated  in  the  argument  that  this  was  a  mistake,  and  only  the 
alternative  rate  stipulated  for  in  the  4th  clause  is  now  demanded. 

The  10th  issue  was  whether  the  enhanced  rate  of  Rupees  24  is  legal, 
the  Collector's  sanction  not  having  been  obtained  to  the  enhancement. 
Rupees  24  is  double  the  highest  garden  rate,  but,  as  already  stated,  this  is 
no  longer  demanded.  The  Collector's  sanction  has  nothing  to  do  with  the 
matter.  Where  improvements  have  been  made  by  the  landlord  or  Govern- 
ment, such  sanction  is  a  condition  precedent  to  enhancement,  but  where 
improvements  have  been  made  by  the  tenant,  the  Collector  has  no  power 
either  to  give  or  refuse  a  right  to  enhance.  The  proper  rate  of  rent  for 
the  land  has  to  be  determined  with  reference  to  the  several  provisions  of 
Section  11,  quite  irrespective  of  the  improvements.  If  authority  is  needed 
for  this  principle,  it  has  been  so  held  expressly  in  Krishna  Rau  v.  Patta- 
nagiri  Nayak  (1). 

The  4th  clause  in  this  patta  seems  to  have  been  framed  with  refer-' 
ence  to  Mr.  Justice  Kindersley's  remark  in  Gurusami  Sastri  v.  Audi  (2)' 


(1)  S.A.  98  of  1883  (not  reported). 
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that  if  a  tenant  wishes  to  secure  the  benefit  of  his  improvements  he 
should  protect  himself  from  enhancement  by  a  contract  with  his  landlord. 
But  in  that  particular  case  the  landlord  had  for  some  years  charged  a 
lower  rent  than  he  was  entitled  to  demand.  All  that  was  decided  was, 
that  his  right  to  go  back  to  the  proper  rate  was  not  taken  away,  in  the 
absence  of  a  contract,  by  the  fact  that  the  increased  productiveness  of  the 
soil  and  its  ability  to  bear  the  higher  assessment  were  due  to  improve- 
ments effected  by  the  tenant. 

It  follows  that  at  least  part  of  the  clause  is  bad  and  has  been  rightly 
expunged,  viz.,  so  much  as  sets  out  that,  if  the  tenant  digs  a  well,  his 
rent  will  be  subject  to  a  variation.  It  only  remains  to  consider  whether 
any  part  of  the  rest  of  the  clause  can  stand,  i.  e.,  whether  the  tenant 
would  be  liable  to  pay  a  different  rate  if  he  raised  a  garden  crop  and 
whether  the  proper  rate  for  such  garden  crops  has  been  allowed  by  the 
Courts  below. 

It  is  possible  to  conceive  a  case  in  which  the  land  had  not  been  classi- 
fied as  wet,  dry  or  garden,  but  the  rate  of  rent  varied  with  [30]  the 
crop.  It  is  believed  that  in  certain  zamindaris  the  faisal  accounts  were 
prepared  on  this  principle,  and  in  such  a  case  it  might  reasonably  be  con- 
tended that  the  tenant  was  bound  to  pay  garden  assessment  for  a  garden 
crop,  whether  he  was  enabled  to  raise  such  crop  by  digging  a  well  at  his 
own  expense  or  not.  But  no  such  case  has  been  established  by  this 
appellant. 

The  only  evidence  which  be  adduced  is  his  dittam  account  of  1869-70. 
The  Sub-Collector  has  shown  that  no  clause  corresponding  with  that  now 
in  question  is  to  be  found  in  the  pattas  of  that  year  ;  but,  even  if  there  had 
been  such  a  clause,  it  could  not  bind  the  tenant  for  other  years.  It  could 
only  bind  him  as  a  contract,  and  no  contract  for  other  years  could  be 
implied  from  his  omission  to  dispute  the  clause  in  a  year  in  which  he 
might  not  have  contemplated  digging  any  well. 

From  1870-80  the  whole  village  was  let  on  izara  to  the  raiyats,  or 
some  of  them,  collectively.  The  present  dispute  relates  to  the  year  1881- 
82.  It  was  during  the  izara,  at  the  time  of  the  famine  of  1877-78,  that 
the  wells  in  question  were  dug.  In  paragraph  20  of  his  judgment,  the  Sub- 
Collector  has  shown  that,  according  to  the  evidence,  before  the  digging  of 
these  wells  the  lands  were  dry  and  bore  the  assessment  corresponding  to 
the  highest  dry  rate  of  the  village,  namely,  8  rupees  per  gorru.  It  is  this 
rate  which  had  been  allowed  by  the  District  Judge,  except  as  to  certain 
lands  which  he  finds  had  paid  the  mamul  garden  rate  of  12  rupees  before 
the  wells  were  dug.  Those  lands,  according  to  his  judgment,  will  continue 
to  pay  the  same  rate.  This  second  appeal  fails  ;  it  must  be  dismissed 
with  costs. 

MUTT  as  AMI  AYYAR,  J. — I  am  also  of  the  same  opinion.  The 
Collector's  sanction  is  certainly  not  necessary  in  this  case.  It  is  not 
urged  by  either  party  that  the  landlord  has  dug  the  well  at  his  own  expense, 
or  that  he  has  to  pay  any  additional  assessment  to  Government.  The 
proviso  to  Clause  iv,  Section  11,  implies,  however,  that  when  the  tenant 
improves  the  land  at  his  own  expense,  the  landlord  is  not  entitled  to  en- 
hance the  assessment  on  that  ground.  The  real  question  then  is  whether 
it  is  not  inconsistent  with  such  implied  intention  on  the  part  of  the 
Legislature  to  permit  the  landlord  to  levy  a  garden  rate  in  the  oases  before 
us.  It  is  of  course  open  to  the  landlord  to  revert  to  the  faisal  rate  where 
there  has  been  no  subsequent  special  contract  to  the  contrary  and  where 
a  lower  rate  has  been  levied  provisionally  as  a  matter  [31]  of  indulgence 
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to  the  raiyat.  Nor  is  the  tenant  entitled  to  claim  a  reduction  of  assess- 
ment in  the  case  of  lands  watered  by  wells  constructed  at  his  own  expense 
prior  to  the  date  of  Act  VIII  of  1865.  I  do  not  think  that  Section  11, 
Clause  1,  can  be  so  applied  as  to  deprive  the  tenant  of  the  benefit  of  the 
improvement  made  at  his  own  expense. 


9  H.  31. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


KRISHNA  (Plaintiff),  Appellant  v.  EEADE  (Defendant), 
Respondent*      [12th  February  and  19bh  March,  1885.] 

Act  IX  0/1861 — Civil  Procedure  Code,  Sections   11,  15 — Parent  and  child — Suit  for 
recovery  of  minor  by  parent— Jurisdiction. 

Act  IX  of  1861  does  not  debar  a  District  Munsif's  Court  from  entertaining  a 
suit  by  a  Hindu  father  to  recover  possession  of  his  minor  son  alleged  to  be  illegal- 
ly detained  by  the  defendant. 

[R.,  25  B.  574  (580)  ;  9  M.  391  (392)  ;  2  L.B.E.  140  (141)  (P.B.)  ;  D.,  26  A.  594  (595)  = 
1  A.L.J.  266  =  A.W.N.  (1904)  135.] 

THIS  was  an  appeal  against  the  decree  of  J.  Hope,  District  Judge  of 
South  Arcot,  reversing  the  decree  of  C.  Suri  Ayyar,  District  Munsif  of 
Cuddalore,  in  suit  21  of  1884. 

The  plaintiff ,  Krishnachari,  a  Brahman,  sued  the  defendant,  Miss  F.M. 
Eeade,  a  Christian  Missionary,  to  recover  possession  of  the  person  of  his 
son,  SubbaEau,  alleged  to  be  a  minor,  and  for  Es.  100  damages,  being  the 
cost  to  be  incurred  in  taking  his  son  to  Eameswaram  to  perform  expia- 
tory ceremonies  before  he  could  be  received  into  the  family.  The  suit  was 
valued  at  Es.  100. 

The  defendant  pleaded  that  the  suit  was  only  cognizable  by  the 
District  Court,  that  Subba  Eau  was  not  a  minor,  that  he  had  attained  full 
discretion  and  was  at  liberty  to  choose  his  own  religion,  that  he  was  not 
illegally  detained  by  defendant,  but  resided  in  her  house  voluntarily, 
that  he  had  been  baptized  at  his  own  request  in  public  and  without  any 
pressure  on  the  part  of  defendant.  It  was  contended  for  the  defendant 
that,  under  Section  1  of  Act  IX  of  1861,  the  District  Court  only  had 
jurisdiction.  The  Munsif  held  that  the  Act  did  not  make  it  compulsory 
to  file  a  regular  suit  for  the  custody  of  a  minor  in  the  Principal  Civil 
[32]  Court  of  original  jurisdiction  in  the  district ;  found  that  the  boy  was 
fifteen  years  old  ;  and  held  that  under  Hindu  law,  the  plaintiff  was  entitled 
to  the  custody  of  his  son  during  minority  whatever  his  religion  might  be. 
As  the  boy  admittedly  resided  in  the  defendant's  house  against  the  father's 
wish,  the  Munsif  held  that  this  amounted  to  illegal  detention.  The  claim 
for  damages  was  disallowed  and  delivery  of  Subba  Eau  to  the  plaintiff 
was  decreed. 

At  the  final  hearing,  a  further  objection  was  taken  by  the  defendant 
that  the  amount  at  which  the  plaintiff  valued  the  claim  for  Subba  Eau 
was  not  stated  in  the  plaint,  and  therefore  it  was  impossible  to  deter- 
mine whether  the  Court  had  jurisdiction  or  not. 

The  Munsif  overruled  this  objection  on  the  ground  that  the  plaintiff 
having  paid  a  further  Court-fee,  stamp  of  Es.  10  for  the  value  of  his  claim 

*  Second  Appeal  968  of  1884. 
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for  the  recovery  of  the  boy,  the  value  of  the   suit  should   be  taken   to  be 
about  Es.  130. 

He  held  that  tha  boy  had  no  market-value  and  that  the  Court-fee 
payable  should  be  computed  according  to  the  amount  at  which  the  relief 
sought  was  stated  in  the  plaint;.  On  appeal,  the  District  Judge  reversed 
the  Munsif's  decree.  His  judgment  was  as  follows  : — 

"  I  am  of  opinion  that  it  was  not  within  the  competence  of  the 
District  Munsif  to  pass  the  decree  appealed  against.  Act  IX  of  1861  is  a 
special  enactment  governing  all  suits  relating  to  the  custody  and  guardian- 
ship of  minors.  It  prescribes  the  course  to  be  followed  by  any  relative  or 
friend  of  a  minor  who  may  desire  to  prefer  any  claim  in  respect  of  the 
custody  and  guardianship  of  such  minor.  There  is  nothing  in  the 
Act  to  show  that  it  was  intended  to  provide  a  summary  remedy,  which, 
it  is  at  the  option  of  the  claimant;  to  seek  instead  of  having  recourse  to  a 
regular  suit.  It  is  the  law  provided  for  dealing  with  claims  relating  to 
the  custody  and  guardianship  of  minors,  and  those  who  prefer  such  claims 
must  follow  the  procedure  laid  down  in  that  Act. 

"  It  is,  therefore,  unnecessary  in  disposing  of  this  appeal  to  go  into 
the  merits  of  the  case.  I  find  the  lower  Court  had  no  jurisdiction  to 
decree  the  delivery  of  the  so-called  minor  to  the  plaintiff  and  so  far  the 
decree  must  be  reversed  with  costs." 

The  plaintiff  appealed  on  the  following  grounds  :  — 

(1)  The  District  Munsif  has  jurisdiction  to  entertain  the  suit. 
[33]   (2)  Act  IX  of  1861  is  only  permissive  and  is  no  bar  to  the 
present  suit. 

Hon.  Rama  Ran,  for  appellant. 

This  was  a  suit  for  damages  and  for  custody  of  the  minor.  Two 
questions  arise — 

(1)  Is  the  plaintiff  bound  to  proceed  under  Act  IX  of  1861  ? 

(2)  Ought  the  plaint  to  be  returned  ? 

The  Act  is  only  permissive — see  the  preamble  and  Section  1. 

A  summary  remedy  is  provided.  The  word  used  is  'may  ' — Sections 
4,  5,  6.  There  is  also  a  common  law  remedy.  In  re  Kashi  Ghunder  Sen 
(l),  and  the  cases  there  cited — Balmakund  v.  Janki  (2),  Nehalo  v.  Nawal  (3), 
Pakhandu  v.  Manki  (4).  There  is  nothing  to  take  away  the  right  of 
the  Court  to  entertain  this  suit.  The  Civil  Procedure  Code  only  excepts 
suits  barred  by  some  express  provision  of  law,  see  Sections  11  and  15. 

Mr.  Wedderburn,  for  respondent. 

If  the  District  Judge  is  right,  the  plaint  ought  not  to  be  returned,  (l) 
because  this  objection  is  not  taken  in  the  grounds  of  appeal,  (2)  because 
Subba  Eau  has  left  the  defendant's  house.  The  District  Court  certainly 
has  jurisdiction— Civil  Courts' Act,  1873,  Section  12.  In  Act  XXI  of 
1855  and  Act  XIV  of  1858,  it  is  only  the  District  Court  which  has  got 
jurisdiction  with  regard  to  the  custody  of  the  minors  referred  to  therein. 
There  might  be  great  inconvenience  if  a  Munsif's  Court  entertained  a  suit 
for  the  custody  of  the  minor  for  whom  the  District  Judge  had  appointed  a 
guardian. 

Munsifs'  Courts  were  not  originally  invested  with  any  such  jurisdiction 
— Eegulation  VI  of  1816. 

In  Shanons  Case  (5)  Act  IX  of  1861  is  said  to  have  amended  the 
procedure  in  hearing  suits  relating  to  the  custody  of  minors.  There  is 
nothing  summary  in  this  procedure. 

(1)  8  C.  271.         (2)  3  A.  403.         (3)  1  A.  428.         (4)  3  A.  506.         (5)  2  N.W.P.  81. 
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1885  The  Civil  Procedure  Code   is  to  be  followed.     Orders  are  appealable. 

MARCH  19.  A  concurrent  jurisdiction  in  the  Munsif  could  hardly  have  been   con- 

tern  ulated. 

APPEL-  [34,]  jn   Mussamat  Harasundari  Baistabi  v.  Mussamat  Jayadurga 

LATE       Baistabi  (l),  it  was  held  that  the  Munsif's  Court  had   no  jurisdiction.     A 
CIVIL.      suit  f°r  winding  up  a   partnership  under  Section  265   of  the  Indian  Con- 
tract Act  may  be  brought  in  the  District  Court.     The  plaintiff  may  apply 
9  M.  31.      if  he  i^es  to   the  District  Court,    but  to    no  other  Court — Ramayya  v. 
Chandra  Sekara  (2). 

Judgment  was  reserved. 

On  the  19th  March,  the  Court  (M.UTTUSAMI  AYYAB  and  BEANDT,  JJ.,) 
delivered  the  following 

JUDGMENT. 

A  Hindu,  the  father  of  a  male  minor,  is  the  natural  guardian  of  such 
minor,  and  is  prima  facie  entitled  to  its  custody  and  guardianship. 

This  right  is  certainly  one  of  a  civil  nature,  and  there  is,  it  appears 
to  us,  nothing  exceptional  in  a  suit  brought  by  a  Hindu  father  for  the 
custody  and  possession  of  a  minor  son,  alleged  to  be  wrongfully  detained 
and  withheld  from  him,  though  it  is  open  to  the  defendant  in  such  a  suit 
to  show  special  circumstances  having  regard  to  which  a  Court  would 
refuse  to  make  a  decree  or  order  for  removal  of  the  minor  from  his  care 
and  custody. 

The  plaintiff  in  the  case  before  us  does  not  ask  to  be  appointed 
guardian,  but  asks  for  a  finding  that  the  detention  of  the  minor  by  the 
defendant  is  illegal  as  against  him,  the  parent,  and  as  such  the  legal 
guardian  of  the  minor,  and  for  relief  or  reliefs  to  which  he  may  or  may 
not  be  entitled  on  such  finding. 

The  Courts  of  District  Munsifs  in  this  Presidency,  though  not  specially 
invested  under  the  Regulations  and  Acts  passed  prior  to  Act  VIII  of  1859 
with  power  to  try  such  a  suit  as  the  present,  were  under  that  Act.  and 
under  Act  X  of  1877,  and  are  under  the  present  Code  of  Civil  Procedure, 
invested  with  power  to  take  cognizance  (within  the  limits  of  their  pecuni- 
ary jurisdiction)  of  all  suits  of  a  civil  nature  excepting  suits  of  which 
their  cognizance  was  or  is  barred  by  any  enactment  for  the  time  being 
in  force. 

It  is  not  contended  that  the  jurisdiction  of  the  District  Munsif  in 
respect  of  a  suit  like  that  before  us  is  barred  by  any  enactment  subse- 
quent to  Act  VIII  of  1859,  unless  it  be  by  Act  IX  of  1861. 

The  question  then  is  whether  such  jurisdiction  is  barred  by  that  Act 
or  not. 

[35]  The  Act  appears  to  us  to  be  an  enabling  Act  only,  and  not  to 
deprive  any  Court  of  any  jurisdiction  or  powers  which  it  before  possessed. 
"  It  does  not,"  as  was  held  by  the  High  Court,  N.  W.  P.,  "  alter  jurisdiction 
nor  transfer  from  one  tribunal  to  another  powers  previously  belonging  to 
the  former." — In  re  Shannon  (3).  It  relates  to  procedure  only,  as  appears 
from  the  preamble.  It  confers  on  District  Courts  and  on  District  Courts 
only,  power  to  entertain  and  pass  orders  upon  "  applications  by  petition," 
which  power  was  not  before  possessed  by  those  Courts  or  by  any  Courts 
subordinate  to  them,  but  it  does  not  either  expressly  or  impliedly  take 
away  from  any  Court  cognizance  of  claims  in  respect  of  the  custody 
and  guardianship  of  minors  preferred  in  the  form  of  regular  suits,  and 
otherwise  cognizable  by  such  Court. 


(1)  4  B.L.E.  App.  36. 


(2)  5  M.  256  (257). 
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of  the  minor  being  a  European 
superintendence  of  the  Court  of 
the  original  jurisdiction  of  the 


The  words  in  Section  1  "  by  which  such  application,  if  preferred  in 
the  form  of  a  regular  suit,  would  be  cognizable  "  must  be  read  in  con- 
nexion with,  and  interpreted  by  Section  7,  and  when  so  read  present  no 
difficulty ;  the  meaning  is  that  the  application  by  petition  which  may  be 
made  under  Section  1  shall  be  entertained  by  the  Principal  Civil  Court  of 
original  jurisdiction  in  the  district  in  which  it  is  made,  provided  that  the 
jurisdiction  of  such  Court  would  not  be  barred  in  a  regular  suit  framed 
with  a  view  to  like  relief,  by  reason,  e.g., 
British  subject,  or  being  subject  to  the 
Wards,  or  resident  within  the  limits  of 
High  Court. 

The  other  sections  of  the  Act  have  no  material  bearing  upon  the 
question  before  us. 

The  true  construction  of  the  Act  then  seems  to  us  to  be  that  it  pro- 
vides a  special  and  prompt  remedy  by  application  on  petition  instead  of 
by  regular  suit,  and  was,  it  may  be  assumed,  passed  inter  alia  to  meet 
cases  in  which  a  speedy  decision  by  a  competent  Civil  Court  on  the  right 
to  the  custody  of  a  minor,  and  an  effectual  order,  are  necessary  to  pre- 
vent action  which  might  cause  great,  and  perhaps  irretrievable,  injury 
to  the  minor,  and  with  which  a  Magistrate  might  not  be  able  to  deal 
completely  ;  that  it  vested  the  jurisdiction  to  hear  the  petition  in  the  Dis- 
trict Court  only  ;  and  gave  to  the  order  which  might  be  passed  by  that 
Court  the  force  of  a  decree  in  a  regular  suit ;  but  that  it  was  not 
[36]  the  intention,  and  there  are  no  words  of  which  the  effect  is  to  take 
away  the  ordinary  remedy  in  cases  in  which  the  special  procedure 
provided  by  the  Act  is  not  availed  of. 

A  case  was  cited  before  us,  Mussamat  Harsundari  Baistabi  v.  Mussa- 
mat  Jayadurga  Baistabi  (1),  in  which  it  is  said  by  Mr.  Justice  Hobhouse 
that  the  Court  of  a  District  Munsif  not  being  a  principal  court  of  original 
civil  jurisdiction  in  the  district  had  no  power  to  entertain  what  in  the 
last  words  of  the  judgment  is  described  as  a  suit.  The  case  was  one  in 
which  a  mother  applied  for  the  custody  of  her  minor  daughter  after 
recovery  of  the  child  from  another  woman  in  whose  charge  she  had  left 
it,  and  it  would  appear  from  the  wording  of  the  first  part  of  the  judgment 
that  "  an  application  "  had  been  made  ;  if  so  if  the  mother  had  "  applied  " 
under  the  provisions  of  Act  IX  of  1861,  then  no  doubt,  as  is  observed  by  the 
learned  Judge  "the  application  should  have  been  made  to  the  District  Court" 
and  we  think  we  may  assume  this  was  so,  and  that  the  word  "  suit  "  was 
used  inadvertently  or  unadvisedly.  If  not,  we  feel  constrained,  for  the 
reasons  given  in  this  judgment,  to  differ.  Of  the  other  cases  cited,  some  go 
rather  to  support  the  view  we  take,  while  in  others  the  question  either  did 
not  arise  or  was  not  necessarily  or  not  directly  decided. 

We  are  then  of  opinion  that  the  District  Munsif  had  jurisdiction  to 
entertain  and  dispose  of  this  suit,  and  accordingly  set  aside  the  decree  of 
the  lower  appellate  Court,  and  direct  the  District  Judge  to  hear  and 
dispose  of  the  appeal  on  the  merits. 

Costs  in  this  Court  and  in  the  lower  appellate  Court  to  abide  and 
follow  the  result. 


1885 

MARCH  19. 

APPEL- 
LATE 
CIVIL. 

9H.  31. 


(1)  4  B.L.R.  App.  36. 
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1885  9  M.  36  =  2  Weir  460. 

SEP._IO.  APPELLATE  CEIMINAL. 

APPEL-  Before  Mr.  Justice  Hutchins. 

LATE 

CRIMINAL.  QUEEN-EMPRKSS  v.  NARAYANASAML*     [10th  September,  1885.] 

9  M~36  =      Criminal  Procedure  Code,  Sections  15,264,407,414  -General  Clauses  Act,  Section  2  (13) 

— Bench  of  Magistrates  with  second-class  powers — Conviction— Appeal. 
2  Weir  460. 

An  appeal  lies  under   Section  407  of  the   Code   of  Criminal    Procedure  from  a 
conviction  by  a  Bench  of  Magistrates  invested  with  second  or  third  class  powers. 

[37]  THIS  was  a  case  referred  for  the  orders  of  the  High  Court  by 
H.  R.  Farmer,  Acting  District  Magistrate  of  Trichinopoly. 

Narayanasami  Nayak  and  another  having  been  tried  summarily  by  a 
Bench  invested  with  the  powers  of  a  Second-Class  Magistrate  were  convict- 
ed and  fined. 

On  appeal  the  District  Magistrate  reversed  the  sentence  and  acquitted 
the  accused.  At  the  instance  of  G.  Salisbury,  a  member  of  the  Bench  of 
Magistrates,  the  case  was  referred  to  the  High  Court  in  order  to  obtain  a 
ruling  as  to  whether  the  Bench  were  bound  to  record  a  judgment  as  pro- 
vided by  Section  264  of  the  Code  of  Criminal  Procedure,  or,  in  other  words, 
whether  the  Code  contemplated  an  appeal  from  a  conviction  by  a  Bench 
of  Magistrates  exercising  second  or  third  class  powers. 

Counsel  did  not  appear. 

The  Court  (HUTCHINS,  J.)  delivered  the  following 

JUDGMENT. 

This  case  was  tried  summarily  by  a  Bench  of  Magistrates  invested 
with  powers  of  a  Magistrate  of  the  second  class.  The  District  Magistrate 
reversed  the  conviction  on  appeal,  and  the  question  raised  is  whether  an 
appeal  lay.  The  question  hinges  on  this — Is  a  Bench  invested  with  such 
powers  a  Magistrate  of  the  second  class  within  the  meaning  of  Section  407 
of  the  Criminal  Procedure  Code?  If  it  is,  it  is  quite  clear  that  an  appeal 
lies  under  that  section  and  that  the  Bench  is  bound  to  record  a  judgment 
under  Section  264.  Section  414  precludes  appeals  in  certain  cases  tried 
summarily  by  a  Magistrate  empowered  to  act  under  Section  260,  but 
Section  260  itself  refers  only  to  Magistrates  of  the  first  class  or  a  Bench 
having  the  powers  of  a  Magistrate  of  the  first  class. 

The  District  Magistrate  has  referred  to  the  General  Clauses  Act, 
Section  2  (13),  which  provides  that  the  term  "  Magistrate"  shall  include 
all  persons  exercising  all  or  any  of  the  powers  of  a  Magistrate  under  the 
Code  of  Criminal  Procedure.  But  Section  15  of  the  Code  itself  is  still 
more  explicit.  Every  Bench,  as  far  as  practicable  shall,  for  the  purposes 
of  this  Code,  be  deemed  to  be  a  Magistrate  of  such  class,  i.e.,  of  the 
highest  class  to  which  any  one  of  its  members  belongs.  It  is  true  that 
this  clause  is  exceptional,  "  except  as  otherwise  provided  "  by  any  order  of 
Government  under  the  section  conferring  or  limiting  the  powers  of  the 
Bench,  but  it  renders  it  pretty  clear  that  the  Legislature  intended  that  a 
Bench  with  the  powers  of  a  Magistrate  of  any  class  should  be  deemed  to 
be  itself  a  Magistrate  of  that  class. 

[38]  In  Criminal  Revision  Case  3  of  1882  from  the  Godavari  District 
a  judgment  was  passed  containing  the  following  expressions: — "The 

*  Criminal  Revision  Case  476  of  1885. 
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Bench  tried  the  case  summarily,  being  duly  authorized  ;  there  is,  therefore,  1885 

no  appeal."     But  in  that  judgment,  as   explained  very  shortly  afterwards  SEP.  10. 
by  the   learned  Judges  who  delivered  it,  it  was  erroneously  assumed  that 

the  Bench  had  been   duly  authorized  to  act  as  a  first-class  Magistrate.  APPEL- 

They,  therefore,  informed  the  District  Magistrate  of   Godavari  that  they  LATE 

never  intended  to  hold  that  no  appeal  lay  against  the  decision  of  a  Bench  CRIMINAL, 
with  only  second  or  third  class  powers. 

I   entertain   no  doubt  that  the  District    Migistrate   had    jurisdiction  M.  36  = 

to  entertain  the  appeal,  and,  consequently,  I  refuse  to  disturb  his  order.  *  *eir  *6®' 


9  M.  38. 

APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Parker. 


OOTACAMUND  MUNICIPALITY  v.  O'SHAUGHNESSY.*  [24th  August,  1885.] 

Towns  Improvement  Act,  1871  (Madras  Act  III  of  1871J,    Sections  62,    169 — Profession 
tax,  Non-payment  of — Offence,  Nature  of — Prosecution — Limitation. 

A  complaint  having  been  laid  (on  the  26th  March  1885),  under  Section  62  of 
Act  III  of  1871  (Madras)  against  O  for  having  exercised  his  profession  for  more 
than  two  months  in  the  official  year  1884-85  in  a  Municipality  without  paying  the 
tax  in  respect  thereof,  the  Magistrate  dismissed  the  complaint,  on  the  ground 
that  the  prosecution  was  barred  by  Section  169  of  the  Act,  inasmuch  as  five 
months  had  elapsed  since  the  last  payment  in  respect)  of  the  tax  became  due  : 

Held,  that  the  complaint  if  laid  within  three  months  from  the  close  of  the 
official  year,  or,  if  0  ceased  to  exercise  his  profession  before  the  close  of  the  official 
year,  within  three  months  from  such  date,  was  not  barred  by  Section  169  of  the 
Act. 

THIS  was  a  case  referred  to  the  High  Court  under  Section  438  of  the 
Code  of  Criminal  Procedure  by  L.  E.  Burrows,  District  Magistrate  of  the 
Nilgiris. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (PAEKEB,  J.). 

Counsel  were  not  instructed. 

JUDGMENT. 

[39]  PARKER,  J.— The  complaint  laid  against  the  accused  was  that 
he  had  exercised  his  profession  for  more  thau  two  months  in  the  official 
year  1884-85  without  paying  the  tax  in  respect  thereof  and  was  therefore 
liable  to  conviction  under  Section  62,  Act  III  of  1871. 

The  First-class  Magistrate  (Mr.  Clarke)  dismissed  the  charge  on  the 
ground  that  the  prosecution  was  not  instituted  till  more  than  five  months 
after  the  last  payment  on  account  of  the  tax  became  payable  and  was 
therefore  barred  under  Section  169,  Act  III  of  1871. 

It  was  held  in  High  Court  Proceedings  of  llth  August  1882, 
No.  1568,  that  the  offence  imputed  in  a  similar  case  was  not  that  the  accus- 
ed made  default  in  payment  of  the  tax  on  a  certain  day,  but  that,  having 
received  the  prescribed  notice,  be  had  exercised  his  profession  for  two 
months  in  the  official  year  without  having  paid  the  tax. 

The  Court  held  that  the  offence  was  a  continuing  offence  and  that  it 
was  immaterial  at  what  part  of  the  year  it  was  first  completed,  and  that 

*  Criminal  Revision  Case  287  of  1885. 
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1885       a  complaint  was  within  time  if  laid  within  three  months  after  the  close  of 
AUG.  24.     the  official  year  ;  or    when  the  accused    had    before  the  end  of  the  official 
year  ceased  to  exercise  his  profession  within  three  months  from  the  time 
APPEL-     a{;  -which  he  so  ceased  to  exercise  it. 

LATE  According  to  this  ruling  the  complaint,  having  been  made  on  26Ui 

CRIMINAL.  March  1885,  was  in  time. 

The  order  of  the  Magistrate  is  set  aside,  and  he  is  directed  to  restore 
9  M.  38.     the  complaint  to  his  file  and  dispose  of  it  in  due  course  of  law. 


9  M.  39  =  9  Ind.  Jar.  459. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Parker. 


EAGAVA  (Plaintiff),  Appellant  v.  EAJAGOPAL  AND  ANOTHER 
(Defendants),  Respondents*      [31st  August  and  4th  September,  1885.] 

Jurisdiction  — Cause  of  action — Suit  to  set  aside  order  of  Revemie  Court  directing  eject- 
ment— Res  Judicata. 

A  Revenue  Court  bavins?  ordered  a  tenant  to  be  ejected  under  Section  10  of  the 
Rent  Recovery  Act  on  the  ground  that  he  had  refused  to  accept  a  patta  as  directed 
by  [40]  the  Court,  the  tenant  brought  a  suit  in  the  Civil  Court  to  set  aside  the 
order  of  the  Revenue  Court  : 

Held,  that  the  suit  would  not  lie. 
[Appr.,  21  M.  482  (485) ;  R.,  17  M.  106  (107)  ;  20  M.  392  (393).] 

THIS  was  an  appeal  from  fche  decree  of  J.  H.  Nelson,  District  Judge 
of  Chingleput,  confirming  the  decree  of  N.  Narasimhayyar,  District; 
Munsif  of  Tiruvellur,  in  suit  754  of  1884. 

The  plaintiff,  Parasei  Strinivasa  Eagavachari,  brought  the  suit  against 
the  defendants  Eajagopalachari  and  another  to  set  aside  a  decree  made  by 
a  Eevenue  Court  under  the  Eant  Eecovery  Act,  directing  him  to  be  ejected 
from  his  holding,  and  to  restrain  the  defendants  from  executing  that 
decree. 

The  plaintiff  alleged  that  he  was  a  mirasi  raiyat  of  his  village,  of 
which  the  defendants  were  the  izaradars. 

The  defendants  having  brought  a  suit  against  plaintiff  to  compel  him 
to  accept  a  patta  on  the  12th  August  1882,  the  Eevenue  Court,  having 
amended  the  patta,  directed  the  plaintiff  to  accept  it. 

The  defendants  then  brought  a  summary  suit  under  the  Eent  Eecovery 
Act  to  eject  plaintiff,  alleging  that  he  refused  to  accept  a  patta  tendered  ten 
days  subsequent  to  the  order  of  the  Eevenue  Court. 

The  Eevenue  Court  found  that  defendants  had  tendered  and  the 
plaintiff  had  refused  to  accept  a  patta  as  directed  by  the  order  of  12th 
August  1882. 

The  plaintiff  alleged  that  this  finding  was  based  on  false  evidence. 

It  was  contended  by  the  plaintiff  that  the  decision  of  the  Eevenue 
Court  being  summary,  he  was  entitled  to  have  it  set  aside  by  a  regular 
suit. 

The  Munaif  held  that  the  decision  of  the  Eevenue  Court,  not  having 
been  appealed  against,  had  become  final,  and  that  the  suit  was  not  main- 
tainable. 

*  Second  Appeal  194  of  1885. 
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On  appeal  the  District  Judge  hell  that  the  Munsif  had  no  jurisdic- 
tion, no  appaal  against  the  order  of  the  Bevenue  Court  being  provided  by 
the  Kent  Recovery  Act. 

Plaintiff  appealed  on  the  grounds,  inter  alia,  that  the  decision  of  the 
Eevenue  Court  was  no  bar  to  this  suit,  and  that  there  was  nothing  in 
the  Bent  Becovery  Act  to  prevent  a  Civil  Court  setting  aside  an  order 
obtained  by  fraud. 

Sadayopacharyar,  for  appellant. 

[4i]  Srirangacharyar,  for  respondents. 

The  Court  (HUTCHINS  and  PARKER,  JJ.)  delivered  the  following 

• 

JUDGMENTS. 

HUTCHINS,  J. — In  this  case  the  appellant  admits  all  the  facts  neces- 
sary to  give  the  Bevenue  Court  jurisdiction  to  determine  whether  he  had 
made  the  default  contemplated  by  Section  10  of  the  Act  and  was  liable  to 
be  ejected.  He  admits  respondent  had  sued  him  to  enforce  his  acceptance 
of  a  patta  ;  that  the  terms  of  the  patta  had  been  judicially  settled  and  a 
decree  passed  requiring  him  to  accept  it ;  that  ten  days  had  elapsed  from 
the  date  of  the  Coilector's  judgment,  and  that  the  amended  patta  had 
not  been  accepted.  Then,  the  section  provides,  the  Collector,  on  applica- 
tion made  to  him  by  the  plaintiff,  and  on  proof  of  such  default  on  the 
part  of  the  defendant,  shall  pass  an  order  for  ejecting  the'defendant.  Such 
an  application  was  certainly  made  and  proof  was  taken  from  both  sides  as 
to  whether  there  had  or  had  not  been  a  wilful  default.  Thereupon  the 
Collector  came  to  the  conclusion  that  the  tender  of  the  amended  patta  on 
the  18th  August  was  very  clearly  proved,  and  he  ordered  the  appellant's 
ejectment.  The  object  of  the  present  suit  is  simply  to  induce  the  Civil 
Courts  to  go  de  novo  into  the  evidence  on  this  very  same  point  and  to 
revise  the  judicial  finding  of  the  Collector  that  the  appellant  had  made 
wilful  default  and  had  not  been  in  any  way  imposed  on  or  deceived.  I  am 
clearly  of  opinion  that  such  a  suit  will  not  lie,  and  that  this  second  appeal 
should  be  dismissed  with  costs. 

PARKER,  J. — The  suit  is  to  set  aside  an  order  of  the  Assistant  Collec- 
tor directing  that  plaintiff  be  ejected  from  his  holding  for  refusal  to 
accept  a  patta  as  amended  by  the  Collector.  The  plaintiff  alleged  that 
the  amended  patta  had  never  been  tendered  him,  that  he  had  asked  for 
one,  and  that  defendant  had  neglected  to  give  it.  The  Assistant  Collector 
held  that  the  refusal  was  that  of  the  plaintiff  and  ordered  his  ejectment. 

Both  the  Courts  below  have  held  that  the  suit  is  not  maintain- 
able. 

It  ia  clear  that,  if  the  suit  be  maintainable,  the  Civil  Courts  would 
really  hear  and  determine  certain  issues  of  fact  which  have  already  been 
heard  and  determined  by  a  Court  of  competent  jurisdiction,  whose 
decision  the  Legislature  did  not  see  fit  to  make  subject  to  appeal. 

It  may  be  that  a  suit  would  lie  to  set  aside  an  order  of  eject- [42] 
ment  obtained  against  a  wrong  person,  or  to  set  aside  an  order  irregularly 
obtained  by  abuse  of  legal  process  though  under  colour  of  the  law.  This, 
however,  is  not  the  case  now  before  us.  The  suit  here  brought  is  to  set 
aside  a  decision  upon  the  ground"  that  a  Court  of  competent  jurisdiction 
has  come  to  a  wrong  conclusion,  both  sides  having  had  full  opportunity  to 
plead  and  be  beard,  and  the  Legislature  not  having  seen  fit  to  allow  an 
appeal. 

I  must  hold  that  such  a  suit  is  not  maintainable  and  dismiss  this 
second  appeal  with  costs. 
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1885  9  M.  42  =  9  Ind.  Jur.  387. 

AU^1_27'  APPELLATE  CEIMINAL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 

LATE 

CRIMINAL.  QUEEN-EMPRESS  v.  LAKSHMANA  AND  OTHERS.*     [27th  August,  1885.] 

9  M.  42=      Criminal  Procedure  Code,  Section  269—  Jury  wrongly  treated  as  assessors  by  Judge  — 
9  Ind  Jur  Unanimous  opinion  of  jury  treated  as  assessors  accepted  as  formal  verdict. 

387.  L  and  N  were  tried  by  a  Sessions  Court   on   charges  of   dacoifcy   and   murder. 

The  jury  returned  a  verdict  of  guilty  on  both  charges.  The  Judge,  contrary  to 
the  provisions  of  Section  269  of  the  Code  of  Criminal  Procedure,  treated  the  jury 
as  assessors  in  respect  of  the  charge  of  murder,  and,  convicting  L  and  N  of 
dacoity,  acquitted  them  of  murder  : 

Held,  that  the  irregular  procedure  of  the  Judge  could  not  deprive  the  verdict  of 
the  jury  of  its  proper  legal  effect. 

THIS  was  a  case  submitted  to  the  High  Court,  under  Section  307  of 
the  Code  of  Criminal  Procedure,  by  W.  F.  Grahame,  Sessions  Judge  of 
Cuddapah. 

The  case  was  stated  by  the  Sessions  Judge  as  follows  : — 

"The  prisoners  were  charged  with  dacoity,  murder  in  commifcfcing 
dacoity,  and  murder.  The  jury  have  acquitted  prisoners  Nos.  2  and  3 
and  convicted  Nos.  1  and  4.  I  overlooked  the  provisions  of  Section  269, 
para  2,  and  took  the  verdict  of  the  jury  on  the  first  head  of  charge, 
while  I  looked  on  them  as  assessors  on  the  second  and  third  heads. 
Therefore,  as  regards  the  dacoity  I  resolved  to  submit  the  matter  to  the 
High  Court,  but  acquitted  all  prisoners  on  the  charges  of  murder  in 
dacoity  and  murder,  omitting  to  notice  that,  as  all  charges  ought  to  have 
been  tried  by  jury  under  Section  269,  [43]  I  ought  not  to  have  recorded 
a  judgment  of  acquittal  on  any  of  the  charges.  My  own  opinion  is  that 
the  evidence  must  be  taken  as  a  whole  against  all  four  prisoners  together. 
If  it  fails  against  any  one  of  them,  it  must  fail  against  all.  None  of 
them  can  be  separated  from  the  others.  I  think  that  the  jury  are  wrong 
in  their  verdict  of  guilty  as  regards  prisoners  Nos.  1  and  4  on  the  second 
and  third  beads  of  charge,  and  wrong  as  to  the  acquittal  of  Nos.  2  and  3 
on  the  first  head  of  charge.  I  think  that  all  four  prisoners  are  guilty 
of  the  dacoity  charged  against  them  and  not  guilty  of  murder  in  dacoity 
or  of  murder." 

Mr.  Subramanyam,  for  prisoners  Nos  2  and  3. 

Mr.  Powell  (Acting  Government  Pleader),  for  the  Crown. 

JUDGMENT. 

The  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.) 
was  delivered  by 

HUTCHINS,  J. — In  this  case  there  is  no  doubt  that  the  woman 
Subbamma  was  killed  and  robbed  of  her  jewels.  Her  death  is  shown  by 
the  medical  evidence  to  have  been  caused  by  suffocation.  The  end  of  her 
cloth  had  been  thrust  ("  plugged")  into  her  mouth,  and  another  cloth  or 
jacket  tied  tightly  over  this  gag,  as  if  to  keep  it  in  its  place,  and  over  the 
nose.  Those  who  gagged  and  secured  her  in  this  way  must  have  been 
aware  that  their  act  was  likely  to  cause  death,  unless  her  death  had  been 
caused  by  previous  throttling  or  similar  violence. 

*  Criminal  Appeal  294  of  1885. 
426 


III.]  VAYIDINADA  v.  APPu  9  Mad.  44 

Five  persons   were  accused   of  robbing  her   and    causing   ber  death.        1885 
Of   these,    one   is   the  approver,    witness  No.  9.     The  other  four   were     AUG.  27. 
charged  before  a  jury  with  dacoity  (Indian  Penal  Code,  Section  395),  with 
conjointly  committing  a  dacoity,  in  the  course  of  which  one  or  more  .of      APPEL- 
their  number  committed  murder  (Section  396),  and  with  murder    (Section        LATE 
302).     The  jury  returned  a  verdict  that  prisoners  Nos.  1  and  4,  Lakshmani  CRIMINAL, 
and    Narayana,  were    guilty  on  all   the    three    heads  of  charge,  but  that 
Nos.  2  and  3,  Seshayya  and  Gatigireddi,  were  not  guilty.     The  Sessions    9  M.  42  = 
Judge  overlooked  the  provisions  of  Section  269  of  the  Criminal  Procedure  9  In<?-  Jup- 
Code,  01.  2,  under  which  the  first  head  of  charge  being  triable  by  jury,  the        387. 
other  heads  should  also  be  so  tried,   and  treated  the  jury  as  assessors  in 
regard  to  the  second  and  third  counts.     He   stated   that  he  differed  from 
them  as  assessors  in   regard  to  these    counts,   though  in  point  of  fact  he 
only  differed  as  regards  prisoners  Nos.  1  and  4  and  concurred  in  respect 
of  Nos.  2  and  3  ;    and  he  recorded  an    acquittal  of  all   the    prisoners    on 
those  counts.     He  further  [44]   stated    that  he   differed  from    that   part 
of   the   verdict    which   declared  Nos.    2  and  3  not  guilty  of  dacoity,   and, 
therefore,  referred  the  case  to  this   Court  under  Section  307. 

Various  questions  have  been  raised  in  consequence  of  this  irregular 
procedure,  but  upon  the  view  which  we  take  of  the  merits  of  the  case  it  is 
not  necessary  to  determine  them  all.  In  our  judgment  the  unanimous 
opinion  of  the  jury  on  the  second  and  third  heads  of  charge  must  be 
treated  as  a  formal  verdict  ;  the  law  made  them  the  proper  judges  of  the 
evidence  and  the  facts,  and  the  irregularity  on  the  part  of  the  Court  could 
not  deprive  them  of  that  power  or  their  opinion  of  its  proper  legal  effect. 


9  M.  H  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Brandt. 


VAYIDINADA  (Plaintiff),  Appellant  v.  APPCT  (Defendant),  Respondent.'' 
[30th  September,   1881,  5th  May,  1883  and  24th  April,  1885) . 

Hindu  law — Custom — Brahmans— Adoption  of  daughter's  and  sister's  sons. 


" 


In  Southern  India  the  custom  which  exists  among  Brahmans  of  adopting   a 
sister's  or  daughter's  son  is  valid. 

15  M.L.J.  211  ;  R.(  14  A.  53  (57) ;  17  A.  294  (302)  ;  19  B.  428  (458)  ;  17  M.  69 
(71)  J  4  Bom.  L.R.  140  (144)  ;  107  P.L.E.  1901  =  110  P.R.  1906  =  31  P.L.R.  1907 
=  59P.W.R.  1907.] 

THIS  was  an  appeal  from  the  decree  of  M.  Cross,  Subordinate  Judge 
at  Kumbakonam,  reversing  the  decree  of  H.  Krishna  Eau,  District  Munsif 
of  Mannargudi,  in  suit  189  of  1880. 

The  plaintiff,  Vayidinada  Ayyan,  a  minor,  represented  by  his  natural 
father,  sued  the  defendant,  Appuvayyan,  his  alleged  adoptive  father,  to 
recover  Es.  399  for  the  costs  of  his  upanayanam  ceremony  which  the 
defendant  had  failed  to  perform,  and  for  a  decree  that  defendant  should 
pay  him  Es.  5  a  month  for  maintenance  during  his  minority. 

It  was  alleged,  in  the  plaint,  that  the  family  property  was  worth 
Es.  1,50,000. 

*  Second  Appeal  328  of  1881. 
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The  defendant  denied  the  adoption,  alleging  that,  though  he  had 
intended  to  adopt  plaintiff  and  had  executed  a  will  stating  that  he  had 
adopted  him,  he  had  given  up  the  intention  on  being  informed  that  the 
adoption  of  a  brother's  daughter's  son  was  contrary  to  the  Hindu  law  and 
the  decision  of  the  High  Court.  [45]  The  Munsif  was  of  opinion 
that  the  rule  prohibiting  the  adoption  of  a  daughter's  son  did  not  apply 
to  the  case  of  a  brother's  daughter's  son. 

Eeferring  to  Gopal  Narhar  Safray  v.  Hanmant  Ganesh  Safray  (1), 
he  held  that  an  exception  to  the  rule  could  be  established  by  proof  of 
custom,  and  on  the  evidence  he  found  that  such  a  custom  did  exist  in  the 
district  of  Tanjore. 

Judgment  for  plaintiff. 

Defendant  appealed. 

The  Subordinate  Judge  held  that,  whatever  the  custom  might  be 
among  Brahmans,  the  adoption  of  a  daughter's  son  was  invalid. 

Judgment  for  defendant. 

Plaintiff  appealed  to  the  High  Court. 

The  case  was  referred  to  a  Full  Bench  by  Turner,  C.J.,  and  Kinders- 
ley,  J.,  on  the  30th  September  1881. 

On  the  5th  May  1883  the  Full  Bench  (TURNER,  C.J.,  INNES, 
KlNDisRSLEY,  and  MUTTUSAMI  AYYAR,  JJ.)  delivered  the  following 

JUDGMENT. 

We  have  come  to  the  conclusion  that  sufficient  ground  exists  for 
remitting  for  trial  the  issue — Whether,  by  the  custom  of  Southern  India, 
it  is  competent  to  a  Brahman  to  adopt  the  son  of  a  sister  or  daughter ; 
and  we  take  occasion  to  correct  the  inference  that  has  been  erroneously 
drawn  from  the  decision  of  this  Court  mGopalayyanv.Baghupati  Ayyan  (2) 
that  this  Court  is  not  prepared  to  recognize  the  existence  of  a  custom- 
ary law  in  the  case  of  Brahmans,  of  which  no  trace  appears  in  any 
written  authority  of  the  place  to  which  they  belong.  All  that  the  Court 
intended  by  the  observations  from  which  this  inference  is  drawn  was  that 
strong  proof  must  be  produced  to  establish  a  customary  law  at  variance 
with  the  law  declared  in  written  treatises  of  which  the  authority  is  still 
recognized  in  the  place  in  which  the  custom  is  alleged  to  exist.  To  the 
proposition  thus  stated  no  reasonable  objection  can  be  urged.  As  to 
the  degree  of  proof  required  to  warrant  the  Court  in  recognizing  as 
customary  law  a  usage  at  variance  with  the  law  established  either  by  a 
uniform  course  of  judicial  decisions  or  by  the  dicta  of  received  treatises, 
we  adhere  to  the  ruling  of  this  Court  in  S.  Perumal  Sethumyar  v.  M. 
Ramalinga  Sethurayar  (3). 

[46]  There  must  be  satisfactory  evidence  of  usage  so  long  and  invari- 
ably acted  upon  in  practice  as  to  show  that  it  has  become  by  common  con- 
sent a  governing  rule  of  the  family,  class,  or  country  ;  and,  as  observed  in  an- 
other case,  it  must  be  shown  that  the  usage  has  been  followed  in  pursuance 
of  a  custom  understood  to  have  the  force  of  law,  and  not  merely  that  there 
have  been  repeated  instances  of  violation  of  the  law. 

The  Judicial  Committee,  in  Ramalakshmi  Ammal  v.  Sivanantha  Peru- 
mal Sethurayar  (4),  observed  it  is  the  essence  of  special'usages  modifying 
the  law that  they  should  be  ancient  and  invariable,  and  it 


(i)  3  B.  273. 

(3)  3  M.H.C.R.  77. 


(2)  7  M.H.C.R.  250. 
(4)  14  M.I.A.  570  (585), 
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is  further  essential  that  they  should  belestablished  to  be  so  by  clear  and 
unambiguous  evidence. 

The  Subordinate  Judge  is  directed  to  try  the  foregoing  issue  upon 
the  evidence  already  recorded  and  upon  such  further  evidence  as  the 
parties  may  adduce,  and  to  return  his  finding  together  with  the  evidence  to 
this  Court. 

In  compliance  with  the  above  order,  the  Subordinate  Judge  submitted 
the  following 

FINDING  : — "  This  second  appeal  has  been  referred  by  the  Special 
Appellate  Court  for  the  trial  of  the  following  issue,  on  the  evidence  already 
recorded,  and  any  additional  evidence  that  the  parties  may  offer. 

"  Whether,  by  the  custom   of    Southern    India,  it  is  competent  to  a 

Brahman  to  adopt  the  son  of  a  sister  or  daughter  ? 

****** 

"  Of  plaintiff's  thirty-nine  witnesses,  twenty-two  belong  to  the  Tanjore 
district,  sixteen  to  Trichinopoly  district,  and  one  to  Madura  district.  The 
majority  of  these  witnesses  speak  to  their  own  adoption  as  sons  of 
daughters,  others  are  relatives  in  families  where  such  adoptions  have  been 
made,  and  others  speak  to  the  usage  of  such  adoption.  Four  documents 
have  been  filed  by  the  12hh,  15th,  17th,  and  39th  witnesses  in  respect  to 
their  adoption  varying  in  dates  from  1847  to  1882. 

"  The  traditional  evidence  of  some  of  these  witnesses  as  to  such  adop- 
tions having  been  made  compasses  a  period  of  100  years. 

"  In  addition  to  thisrevidence  there  is  the  testimony  of  eleven  wit- 
nesses taken  on  commission  by  the  Tinnevelly  Subordinate  Judge's  Court 
of  like  adoption  being  the  usage  in  that  district. 

[47]  ''  Defendant  (respondent)  offers  no  evidence  in  this  inquiry.  He 
states  he  knows  nothing  of  the  truth  or  otherwise  of  the  evidence  adduc- 
ed by  appellant. 

"  The  Appellate  Court  sees  no  cause  to  disbelieve  the  evidence  record- 
ed in  this  Court  and  the  Lower  Court  of  such  adoptions,  and  on  that 
evidence  it  finds  that  it  is  competent  to  a  Brahman,  by  the  custom  of 
Southern  India,  to  adopt  the  son  of  a  daughter. 

"  No  evidence  has  been  adduced  on  the  point  of  adoption  of  a  sister's 
son." 

On  the  lObh  March  1884,  the  case  was  again  argued  before  TURNER, 
C.J.,  KERNAN,  MUTTUSAMI  AYYAR,  and  BRANDT,  JJ.,  and  judgment  was 
reserved. 

Mr.  Subramanyam,  Hon.  Rama  Rau,  and  Bhashyam  Ayyangar,  for 
appellant. 

Mr.  Shephard,  for  respondent. 

On  the  24th  April  1885,  the  Court  delivered  the  following 

JUDGMENT.* 

There  is,  it  must  be  admitted,  a  very  considerable  quantity  of  evidence 
as  to  the  fact  of  adoption  of  daughters'  sous  by  Brahmans  in  the  Tanjore 
and  Trichinopoly  districts.  One  witness  speaks  to  the  custom  as  obtain- 
ing in  the  Madura  district ;  and  thirteen  witnesses  to  the  adoption  of  both 
daughters'  and  sisters'  sons  in  the  Tinnevelly  district.  In  six  cases 
witnesses  (viz.,  the  plaintiff's  9tb,  10th,  12th,  13th,  32nd,  and  46th 
witnesses)  being  the  natural  fathers  of  the  adopted  sons,  depose  to  the 
adoption  of  their  children  by  maternal  grandfathers. 

*  [After  the  return  of  the  Finding  by  the  Lower  Court.— ED.] 
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In  thirty-one  cases  the  adopted  sons  depose  to  having  been  adopted 
by  their  maternal  grandfathers  (viz.,  plaintiff's  13th,  14th,  15th,  18th, 
19th,  20th,  21st,  22nd,  23rd,  25tb,  26th,  27th,  28tb,  29tb,  31st,  33rd, 
34th,  36th,  38th,  39th,  40th,  41st,  42nd,  43rd,  45th,  50th,  and  respond- 
ent's 1st,  2nd,  6th,  llth,  and  12th  witnesses).  Of  the  natural  fathers 
of  sons  so  adopted,  the  plaintiff's  9fch  witness,  Sadagopa  Ayyangar,  is  a 
Vaishnavite  Brahman  of  the  Nannilam  taluk,  Tanjore  district ;  the  10th, 
Sambamurti  Ayyan,  is  a  Vaishnavite  Brahman  of  Mannargudi  in  the  same 
district ;  the  12th  is  a  Brahman  of  the  same  sect  of  Srirangam,  Trichino- 
poly  taluk ;  the  13th  witness  for  the  respondent  is  a  Brahman  of 
Tinnevelly  taluk,  one  Surya  Sekarayyar;  the  plaintiff's  32nd  and  46th 
witnesses,  Sambamurthi  Ayyar  and  Rajagopalacharyar,  are  Vaishnavite 
Brahmans  of  the  Mannargudi  and  Kumbakonam  taluks,  Tanjore  district. 
Of  the  adopted  sons  [48]  who  give  evidence  seventeen  are  from  the 
Tanjore  district,  seven  from  the  Trichinopoly  district,  one  from  Madura, 
and  five  from  Tinnevelly. 

In  two  cases  the  adoption  is  spoken  to  by  the  adopting  fathers  ;  the 
plaintiff's  30th  and  35th  witnesses,  Krishnayyan  and  Pitchu  Josyar,  Sivite 
Brahmans  of  the  Tanjore  district,  depose  to  having  adopted  each  a  son  of 
his  daughter.  In  eight  cases  relatives  depose  to  the  adoption  of  daughters' 
son  in  their  families.  Of  these,  four — the  16th,  24th,  27th  and  48th 
witnesses — two  from  Trichinopoly  and  two  from  Tanjore,  say  that  their 
fathers  were  so  adopted  ;  two,  the  17th  and  37th  witnesses,  speak  to  their 
brothers  having  been  given  in  such  adoption  ;  the  44th  witness  deposes  to 
his  elder  brother's  son  having  been  adopted  by  his  mother's  father  ;  and 
the  45th  witness  himself,  as  he  says,  adopted  by  his  maternal  grandmother, 
states  that  the  son  of  his  (witness')  maternal  grandmother's  sister  was 
adopted  by  his  (the  adopted  son's)  maternal  grandfather. 

Twenty-one  of  the  witnesses  speak  with  more  or  less  detail  as  to 
not  less  than  forty  adoptions  of  this  character,  mostly  within  their  own 
knowledge,  and  as  having  taken  place  in  their  own  or  neighbouring 
villages. 

The  plaintiff's  2nd,  7th,  10th,  12th  and  13th  witnesses  speak  to  the 
custom  generally  as  "recognized  from  time  immemorial"  or  as  "sanctioned 
by  the  usage  of  the  elders,"  while  the  defendant's  2nd  witness,  Venkata 
Subba  Sastri,  who,  in  examination-in-chief,  stated  that  he  could  not  say 
whether  such  adoptions  were  sanctioned  by  the  "  Shastras  "  or  not,  in 
cross-examination  admitted  that  "  it  is  customary  in  this!"  (the  Tanjore) 
"  country  to  adopt  daughter's  sons  "  and  that  "  they  have  also  made  such 
adoptions." 

It  must  then,  we  consider,  be  taken  as  proved  by  this  evidence  that 
the  practice  is  prevalent  among  Brahmans  in  the  Tanjore,  Trichinopoly 
and  Tinnevelly  districts ;  that  it  has  obtained  for  the  last  80  years  at  all 
events,  while,  for  reasons  to  be  stated  further  on,  we  think  it  must  be 
held  to  have  obtained  for  not  less  than  150  or  200  years,  and  probably 
from  time  immemorial. 

The  26th  witness  for  plaintiff,  Sivaramayyar,  says  that  from  docu- 
ments in  his  possession  it  would  appear  that  such  adoptions  have  been 
made  for  the  last  200  years  ;  but  as  the  documents  referred  to  were  not 
produced,  little  or  no  weight  can  be  attached  to  this  assertion.  It  would 
further  appear  that  such  adoptions  have  been  of  more  frequent  occurrence 
in  later  years,  excluding  [49]  perhaps  the  last  10  or  12  years  since  the 
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passing  of  the  decision  in  Gopalayyan  v.  Raghupati  Ayyan  (1),  in  which 
it  was  held  that  "  in  the  case  of  Brahmans  it  is  impossible  in  any  case  to 
believe  in  the  existence  of  a  customary  law  of  which  no  trace  appears  in 
any  written  authority  of  the  place  to  which  they  belong,"  and  that  there 
did  not  exist  evidence  of  a  usage  so  continuous,  public  and  uniform,  as  to 
establish  a  rule  of  customary  law  affirming  the  legality  of  the  adoption  of 
a  sister's  son  by  a  Brahman. 

The  evidence  reaorded  in  the  presaot  case  shows,  however,  that  such 
adoptions  have  been  made  more  than  once  in  the  same  family  ;  that  the 
practice  has  obtained  in  several  instances  in  the  same  village ;  and  that  it 
obtains  alike  among  both  Vaishnavites  and  Sivites ;  and  there  is  no  evi- 
dence on  the  side  of  the  respondent  showing  that  other  membars  of  the 
Brahman  community  have  declined  to  recognize  sons  so  adopted  as 
validly  adopted  sons,  or  that  the  custom  is  repugnant  to  the  general  sense 
of  the  community,  or  that  it  is  regarded  as  made  in  violation  of  the  law. 

Direct  authorities  are,  moreover,  referred  to  in  this  case  by  Sesh- 
ayyangar  (respondent's  9th  witness),  who  says  there  are  texts  'found  in 
Vayidinada  Dikshatar  and  Tholappa's  book  ;  the  witness  adds  that  "  there 
is  custom  long  sanctioned  by  the  said  books  in  regard  to  them." 

The  first  of  the  works  so  referred  to  is  a  commentary  by  Vayidinada 
Dikshatar,  who  is  reputed  to  have  lived  not  less  than  150  or  200  years  ago, 
and  the  work  of  Tholappa  is  the  "  Sudhi  Vilochanam." 

The  former  author  lived  in  the  district  of  Tanjore,  and  the  latter 
about  the  same  time  in  Oonjevaram. 

The  texts  and  the  commentaries  to  which  the  witness  referred  will 
be  treated  of  in  due  course. 

It  is,  however,  desirable  first  to  add  a  few  more  words  on  the  evidence. 

The  plaintiff's  14th  witness  states  that  for  the  last    7,  8,  or  10  years 

such  adoptions  have  been  challenged  "  by  the  people ; "   this,    it?  may  be 

presumed,  is  in  consequence  of  the  decision  of  this    Court  in  1873    above 

referred  to. 

No  inference,  either  for  or  against  the  validity  of  such  adoptions, 
can  be  drawn  from  the  statement  of  the  plaintiff's  7th  witness,  [50] 
Pitchuvayyan,  who  admits  that  he  cannot  say  whether  such  adoptions 
are  valid  or  not  according  to  the  Shasfcras,  as  he  says  he  is  not  conver- 
sant with  the  Shastras  ;  and  the  omission  of  the  plaintiff's  9th  witness  to 
consult  any  authorities  on  the  subject  before  making  such  an  adoption 
may  have  been  the  result  of  his  having  had  no  doubt  as  to  the  validity  of 
the  act,  or  of  other  reasons,  not  explained. 

The  plaintiff's  10th  witness  say^  he  only  gave  his  son  in  adoption 
after  consulting  a  person  skilled  in  the  "  Shastras,"  but  there  is  no  reason 
for  inferring  from  this  only  that  he  had  doubts  on  the  subject ;  in  this 
case  as  well  as  in  the  case  of  the  plaintiff's  31st  witness  who  states  that 
at  the  time  of  his  adoption,  50  years  ago,  question  was  raised  as  to  the 
validity  of  the  act,  the  result  was,  as  the  witnesses  say,  that  the  elders  or 
authorities  consulted  declared  that  such  adoptions  were  permissible.  It 
was  suggested  in  the  argument  on  behalf  of  the  respondent  that,  in 
several  instances,  the  adoption  was  acquiesced  in  or  not  contested  by 
reason  of  gifts,  or  concessions  made  to  other  members  of  the  family  who 
would  have  taken  by  inheritance,  but  for  such  adoption,  or  that  the 
arrangement  under  which  the  adopted  son  succeeded  to  property  was  in 
virtue  of  a  testamentary  disposition  acquiesced  in  for  similar  reasons. 

(1)  7  M.H.C.R.  250. 
431 


1885 

APRIL  24. 

PULL 
BENCH. 

9M.  44 

(F.B.). 


9  Mad.  51 


INDIAN   DECISIONS,   NEW  SERIES 


[Vol. 


1885 

APRIL  21. 

FULL 
BENCH. 

9M.  44 

(F.B.). 


It  is  unnecessary  to  go  in  detail  through  the  cases  in  which  there  is 
evidence  of  such  arrangement.  We  do  not  attach  much  importance  to 
the  fact.  It  is  not  unnatural,  and  we  believe  not  unusual,  for  a  person 
adopting  a  son  to  make,  at  his  pleasure,  some  provision  for  daughters  and 
other  relatives,  and  we  do  not  think  that  it  is  at  all  a  necessary  inference 
that  this  was  done  in  the  cases  as  to  which  there  is  evidence  in  the  record 
with  the  object  suggested  on  behalf  of  the  respondent. 

Before  passing  on  to  the  authorities  referred  to  by  the  appellant's  9th 
witness,  we  would  refer  to  a  case  in  Strange's  Hindu  Law  (Appendix,  Vol. 
II,  p.  100),  in  which,  in  the  year  1806,  it  was  said  that  :  "In  practice  the 
adoption  of  a  sister's  son  by  persons  of  all  castes  is  not  uncommon."  The 
case  was,  it  is  true,  one  from  the  more  northern  part  of  the  Presidency, 
Cuddapah,  but  the  learned  Judge,  in  his  remarks,  speaks  of  the  custom  as 
prevalent  generally,  after  referring  to  the  text  which  we  quote  elsewhere  : 
"in  distress  (apadi)  when  no  other  son  can  be  procured,  &c." 

We  have  further  ascertained  that  in  a  case  decided  on  the  Original 
Side  of  this  Court  in  the  year  1859,  in  which  unfortu-[5l]nately  the 
judgment  is  not  forthcoming,  a  decree  was  made  by  Sir  H.  Davidson 
and  Sir  A.  Bittleston,  dated  the  22nd  of  March  1859,  in  the  case  of 
Inguva,  Brahmani  v.  Venkatalakshmi  Ammal,  in  which  the  adoption  by  a 
Brahman  of  his  sister's  son  was  upheld  as  valid.  Evidence  had  been  given 
of  the  practice  amongst  Brabmans  of  making  adoptions  of  daughters'  and 
sisters'  sons.  This  decision  is  valuable  as  it  was  made  after  the  express 
point  was  raised  and  pandits  were  examined  as  witnesses. 

In  Tholappa's  work  on  Sradhas,  and  on  the  subject  of  competency  to 
offer  funeral  oblations,  which  is  the  only  part  of  that  author's  writings  of 
which  we  have  been  able  to  obtain  a  copy,  we  do  not  find  anything  bearing 
on  the  point  now  before  us,  although  there  is  in  the  treatise  obtained  a 
brief  notice  on  adoption.  The  text  of  Caunaka  as  given  in  Vayidinada 
Dikshatar's  commentary  does  not  differ  from  the  text  as  given  in  the 
Vyavahara  Mayuka,  Chap.  IV,  Section  V,  verses  9  and  10  ;  in  the  Dat- 
taka  Mimansa,  Section  II,  para  74  ;  and  in  the  Dattaka  Chandrika,  Sec- 
tion I,  para  17,  until  we  come  to  the  point  to  be  specially  noted  further 
on.  The  latter  texts  are  as  follows  :  "  The  adoption  of  a  son  by  any 
Brahman  must  be  made  from  among  sapindas,  or  on  failure  of  these  an 
asapinda  may  be  adopted — not  from  others  (than  sagotras)  (or,  '  otherwise 
let  him  not  adopt').  Of  Kshatryas  in  their  own  class  positively  and  (on 
default  of  a  sapinda,  kinsman)  even  in  the  general  family  following  the  same 
spiritual  guide  (guru).  Of  Vai9yas  from  amongst  those  of  the  Vaigya 
class ;  of  Sudras  from  (their  own)  class  only,  and  not  otherwise.  Of 
all,  and  the  tribes  likewise  in  (their  own)  classes  only,  and  not  other- 
wise." 

Then  comes  a  material  divergence  between  the  text  as  given  by  the 
authorities  above  quoted  and  that  given  by  Vayidinada.  The  text,  as 
given  in  the  Vyavahara  Mayuka,  Dattaka  Mimansa,  and  the  Dattaka 
Chandrika  (as  translated,  the  two  latter  by  Sutherland  and  the  former  by 
Borradaile),  runs  thus  :  "  But  a  daughter's  son  and  a  sister's  son  are 
affiliated  by  Sudras  ;"  and  in  the  text,  as  it  is  found  both  in  the  Dattaka 
Mimansa  and  the  Dattaka  Chandrika,  then  follow  these  words  :  ''  For  the 
three  superior  tribes  a  sister's  son  is  nowhere  (mentioned  as)  a  son." 
But  the  text  as  given  by  Vayidinada  Dikshatar  is  as  follows  :  "  Of  all  " 
or  "  as  to  all  tribes  (or  classes)  from  (or  in)  their  own  classes  only,  daugh- 
ter's son  or  sister's  son  ;  as  for  Sudras  in  time  of  distress  only  ;"  and 
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On  these  words,    omitted    in    the  text    given   by   Vayidinada,  there 
follows  in  the  Dattaka  Mimansa,  an  elaborate  dissertation,  paras.  75  to  105       FULL 
inclusive,  the  latter  clauses   being  devoted  to  showing  that   the  words     BENCH. 
41  sister's  son  "  must  include  the  daughter's  son  also. 

The  commentary  of  Vayidinada  on  the  text,  as  given   by  him,  is  as       (p  u  ) 
follows  :  "  as  to  all,  from  gnabis  (a)  son  is  to  be  taken,    either   daughter's 
son  or  sister's  son  (is)  to  be  taken  ;  as  for  Suiras  in    distress,    daughter's 
son,  &c.,  is  to  be  taken  " — "  this  is  the  meaning." 

It  is  clear  that  if  the  words — "  For  the  three  superior  tribes  a  sister's 
son  is  nowhere  mentioned  as  a  son" — were  before  the  commentator  when 
he  wrote  his  gloss  or  if  he  had  allowed  them  to  remain,  it  would  not  have 
been  possible  for  him  to  represent  the  permission  to  adopt  a  daughter's  or 
a  sister's  son  as  applicable  to  the  three  superior  classes  ;  and  it  is  nob 
material  whether  the  full  text  was  not  before  him,  or  whether  he  inten- 
tionally omitted  these  words.  But  taking  the  text  as  given  by  him,  the 
adoption  of  daughters'  or  sisters'  sons  being  declared  permissible  among 
the  three  suoerior  classes,  it  would  seem  to  be  wholly  superfluous  to  add 
that  such  adoption  was  allowed  in  the  case  of  Sudras  ;  still  less  does  it 
appear  why  the  permission  should  have  been  apparently  further  limited 
in  the  case  of  Sudras  by  the  words  "  in  (time  of)  distress "  or 
necessity. 

We  cannot  but  conclude  that  the  text  was  intentionally  given  by  the 
commentator  ia  the  shape  in  which  we  find  it,  if  indeed  the  whole  of  the 
concluding  sentence  as  given  in  the  other  authorities  was  not  also  inten- 
tionally omitted,  and  the  cause  of  this  is  nob,  we  think,  incapable  of 
explanation. 

The  practice  of  making  an  appointed  daughter  whose  son,  if  she  hact 
one,  became  the  son  of  the  father  making  the  appointed  daughter,  if  he 
had  no  male  issue,  was  a  mode  of  affiliation  prevalent  from  the  earliest 
time,  even  before  the  widow  and  daughter  had  a  place  assigned  to  them 
by  the  Mitakshara  in  the  line  of  heirs.  The  law  of  adoption  obtained  a 
considerable  extension  in  the  Kali-yug  when  only  two  sorts  of  sons,  the 
"  aurasa  "  (natural,  or  ordinary)  and  the  "dattaka."  (given)  were  recog- 
nized ;  and  the  Dattaka  Mimansa  and  Dattaka  Ghandrika  show  that  the 
theory  as  to  the  prohibition  of  the  adoption  of  a  son  born  of  a  woman 
with  whom  the  adoptive  father  could  not  legally  have  married  arose  out 
£53]  of  a  commentary  on  a  passage  in  the  Smriti  of  Manu  or  Caunaka 
•(it  is  uncertain  which)  to  the  effect  that  the  adopted  son  should  have  or 
be  "  the  reflection  of  a  son,"  and  it  is  probable  that  from  this  were  deve- 
loped other  restrictions  and  rules  intended  to  ensure  that  the  adopted  son 
should  be  a^  far  as  possible  an  imitation  of  a  real  son.  Whatever  doubt 
we  may  have  as  to  how  far  the  adootion  of  a  daughter's  son  is  inconsis- 
tent with  the  theory  as  to  the  invalidity  of  the  adoption  of  a  son  within 
the  prohibited  degrees  of  connection,  the  usage  may  still  be  fairly  referred 
to  those  texts  which  recognise  the  practice  of  creating  a  daughter's  son 
heir  by  appointment,  the  only  difference  being  one  of  form  and  not  of 
principle,  the  consent  being  given  in  the  one  case  at  the  time  of  marriage, 
and  in  the  other  at  the  time  of  adoption. 

Among  Sudras  the  adoption  of  daughters'  and  sisters'  sons  has  always 
obtained,  and  whether  the  Brahmans  who  settled  in  the  South  of  India 
never  recognized  that  such  adoptions  were  prohibited  in  their  case,  or 
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whether  they  adopted  the  practice  which  they  found  prevalent  among  tha 
people  of  the  country  in  which  they  settled,  we  are  satisfied  that  the 
practice  of  making  such  adoptions  has  prevailed  among  Brahmans  in  what 
are  now  the  southern  districts  of  this  Presidency  from  time  immemorial. 

There  is  in  West  and  Buhler's  Digest  of  Hindu  law,  Vol.  II,  pp.  884  to 
888.  3rd   edition,  a  passage  bearing  on  the  subject  now    before  us,  which 
deserves  to  be   quoted  at  length — "  The   gradual  abolition  of   the  grosser 
means  of   suoplementing  a  family    in  favour  of  the  system   of   adoption  ia 
itself  a  striking  evidence  of  progress  in  civilization.     The  appointment;  of 
a  daughter  held  an  intermediate  place  between  this  and  the  coarse  mate- 
rialism of  the  earliest  modes  of  substitution.     It  is  no  longer  recognized, 
but    traces  of  the  institution  still    remain    in  the    existing  law.     From 
it,    on    the  one  hand,   has  been   derived    the   right   of    succession  of  the 
daughter  and  the  daughter's  son,  while,  on  the  other,  it  is  connected  with 
the  fitness  of  a  daughter's  eon    for  adoption.     As   an   imitation    of  a   real 
son  the  adopted  son  ought  to  be  born  of  some  woman  whom  the  adoptive 
father    could    have    married.     This    excludes    the    son    of  a    daughter, 
and   such    is     the    law     generally  received  amongst   the  highest  castes, 
but   amongst   the    lower    castes,   sub-divisions  of   the  greit  Sudra  class, 
almost    everywhere,    and   amongst    some  of  the  higher  castes  by    their 
customary  law,  the  daughter's  son   is  deemed  tit  for  adoption,  and  even 
the  most    fit  on    [54]    account   of  the   place  ha    might    formerly    have 
taken  as  a  son  by  appointment,  as  well  as  of  the  blood  connection  on  which 
the  system  of  appointment  itself  was  founded.     The  passage  of  Vasishbha 
which  directs  that  a  man  desiring  to  adopt  shall  make  his  selection   from 
amongst    near  relatives,  and  for  choice  take  the  nearest,  is  so  obscurely 
expressed  as  to  admit  of  various  interpretations.  How  the  ingenuity  of  com- 
mentators has  been  exercised  upon  it  may  be  seen  in  Colebrook's  note   to 
the  Mitakshara,  Ch.  I,  Section  XI,  verse  13.     The  Samskara  Kaustubhar 
and  the  Nirnaya  Sindhu,  construing  the  direction  most  liberally,   approve 
the  adoption,  failing  a  sagotra   sapinda,   of  a  daughter's  or   a  sister's -son. 
The  Sastris,  following  Vyvahara  Mayuka,  are  almost  uniformly  opposed 
to  this,  except  in  the  case  of  Sudras.     They  rely  on  the  impossibility  of 
a  real  paternal  and  filial  relation  between  the  fictitious  father  and  a  son 
so  born  ;    and  the  decisions  in  Bombay    must  be  considered,   perhaps,  ta 
have  confirmed    the  Sastris'   view,    but  the  customary    law    seems  in  a 
measure  at  least  to  have  been  represented  by  the  doctrine  of  the  two  works 
referred  to.     These  were,  no  doubt,  written   under  the  influence  of   ideas 
which  shaped  the  customary  law,  and  they  afford   an    example    in   their 
divergence    from     the    more    generally    received  authorities    of    parallel 
growths    of    doctrine    springing    from    the    same    original    source,    yet  ' 
taking    quite  different  lines  of  development    according    to    the    medium 
in  which  they  were  placed.     The  real  nearness  of  tne    daughter's    son 
once  procured    ready    acceptance  for  the    doctrine  of    appointment,  and 
this  in    its  turn  has  facilitated  the    admission    of    the    daughter's    son 
as  fit  foe  adoption.     The  Shastra  had,  however,  to  be  interpreted  accord- 
ingly, and  this  interpretation,    setting  aside     the   ordinary   doctrine   of  a 
necessary  difference  in  the  families  of  birth  of   the  real   mother  and   the 
adoptive  father,  paved  a  way  for  the  admission  of  the  sister's  son.     In  the 
south  of  India  the   Brahmanical  law    was,    for  the  most  part,  apparently 
accepted  only   with  this  qualification,   adaoting  it  to  previously  existing 
customs,  as  in  the  case  of  marriage  between  the  children  of  a  brother  and 
a  sister  rejected  by  the  stricter  law  of  the  north,  but  allowed  in  the  south, 
because  it  could  not  be  prevented." 
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The  divergence  between  the  generally  accepted  authorities  and  actually 
existing  customs,  and  the  survival  of  the  customs  sanctioned  by  the  earlier 
law  appear  to  us  to  be  accounted  for  in  the  above  passage  on  sound  his- 
torical principles,  and  the  conclusions  [55]  therein  arrived  at  to  receive 
confirmation  from  what  we  find  to  be  established  by  evidence  in  the  case 
before  us. 

Even  supposing  the  custom,  which  we  find  to  be  established  by  the 
evidence  to  have  sprung  up  after  the  text-books  which  distinctly  prohibit 
these  adoptions  were  written,  though  it  cannot  be  affirmed  that  it  did  so, 
that  fact  will  not  of  itself  invalidate  the  custom  ;  and  the  alteration  in  tha 
text  of  Caunaka  as  given  by  Vayidinada  Dikshatar  and  his  comments 
thereon,  are,  in  our  opinion,  to  be  explained  in  this  manner  :  the  common-,, 
tator  finding,  at  the  time  when  he  wrote,  that  the  custom  was  actually 
prevalent  among  the  Brahmans  in  the  south  of  this  Presidency,  gave  the 
version  of  Caunaka's  text  which  we  find  in  his  commentary  together  with 
his  gloss  thereon,  with  a  view  to  the  adoption  of  daughters'  sons  and  sisters' 
sons  being  recognized  as  made  in  accordance  with  the  authorities  ;  and  we 
are  of  opinion  that  the  inception  or  prevalence  of  the  custom  is  not  the 
result  of  an  innovation  introduced  by  the  commentator,  but  that  the 
practice  was  followed  and  recognized  as  not  only  not  inconsistent  with  the 
customary  law  of  the  land  at  the  time  when  the  commentator  wrote,  but 
as  a  custom  having  the  force  of  law,  aud  that  the  local  authority  simply 
gave  or  purported  to  give  the  colour  of  authoritative  sanction  to  such  usage ; 
and  we  consider  that  we  ought  judicially  to  recognize  such  usage. 

The  decree  of  the  Subordinate  Judge  is  reversed  and  that  of  the 
District  Munsif  restored  ;  but  in  view  of  the  former  ruling  and  of  the 
relationship  we  have  found  to  exist  between  the  parties,  wedirecothat  each 
party  do  bear  his  own  costs  in  the  Lower  Appellate  Court  and  in  this 
Court. 


1885 

APRIL  24. 

FULL 
BENCH. 

9  M.  44 
(P.B.). 


9H.  55  =  101nd.  Jur.  25. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker, 


KRISTAYA  (Defendant),  Appellant  v.  KASIPATI  AND  OTHERS 
(Plaintiffs),  Respondents.*      [17th  September,  1885.] 

Cause  of  action  — Suit  by  debtor  to  compel  creditor  to  accept  money  due. 

A  bond  having  been  executed,  whereby  it  was  stipulated  that  a  debt  should  be 
p*id  by  instalments  subject  to  the  condition  that  if  any  one  instalment  were  not 
[36]  paid  within  a  certain  time  after  it  became  due,  the  whole  amount  remain- 
ing due  should  become  payable  at  once,  the  creditor  evaded  the  debtor's  attempt 
to  pay  the  instalments  as  they  became  due,  and  the  debtor  brought  a  suit  to 
compel  the  creditor  to  accept  an  instalment  due : 

Held,  that  such  a  suit  would  not  lie. 

THIS  was  an  appeal  against  the  decree  of  C.  L.  B.  Gumming,  Acting 
District  Judge  of  Ganjam,  confirming  the  decree  of  C,  Simhachalam, 
District  Munsif  of  Chicacole. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

*  Second  Appeal  278  of  1885. 
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1885  Anandacharlu,  for  appellant. 

SEP.  17.  Srirangacharyar,  for  respondents. 

APPEL-  JUDGMENT. 

LATE  The  respondents  executed  a  bond  in  appellant's  favour  for  Rs.  1,150 

CIVIL.      in  September  1882.     The  document  provided  for   repayment  by  twenty- 
three  annual  instalments  of  Rs.  50  each,  and  for  the  entire  unpaid  balance 

9  M.  55=  becoming  payable  at  once  in  case  any  one  instalment  was  in  arrear  for 
10  Ind.  Jur.  three  months  or  more.  Prior  to  the  date  of  this  bond,  there  was  another 
bond  with  like  provisions,  but,  as  it  contained  a  clerical  error,  the  bond 
in  suit  was  executed.  The  plaint  prayed  for  a  decree  directing  the  appel- 
,lant  to  receive  Rs.  50  on  account  of  the  second  instalment  due  under  the 
bond  and  to  pay  the  respondents'  costs.  It  stated  that  the  appellant 
desired  to  defraud  the  respondents  by  causing  some  one  instalment  to 
become  overdue,  that  he  evaded  accepting  the  first  two  instalments  due 
under  the  first  bond,  that  in  original  suits  197  of  1881  and  177  of  1882  they 
compelled  him  to  accept  those  instalments,  that  the  appellant  behaved  in 
the  same  way  in  regard  to  the  first  instalment  due  under  the  second  bond, 
that  the  respondents  obtained  a  decree  in  original  suit  154  of  1883  which 
directed  him  to  accept  that  instalment,  and  that  the  apoellant  again 
declined  to  accept  the  second  instalment.  Both  the  Courts  below  decreed 
the  claim,  and  the  Judge  observed  that  the  respondents  were  forced, 
owing  to  the  appellant's  conduct,  to  protect  themselves  by  bringing  suits 
to  enforce  acceptance  of  payment  of  each  instalment.  It  is  urged  in  second 
appeal  that  the  facts  alleged  disclose  no  cause  of  action,  and  we  consider 
that  the  contention  is  well-founded.  The  plaint  contains  no  demand  on 
the  part  of  the  respondents  that  any  right  be  enforced,  and  though  they 
are  under  an  obligation  to  pay  each  instalment  on  or  before  the  date 
fixed  for  its  payment,  it  would  be  a  sufficient  answer  to  any  action 
[57]  which  might  be  brought  thereon  by  the  appellant  that  they  ten- 
dered payment  in  time.  A  suit  is  a  demand  made  judicially  for  attaining 
or  recovering  a  right,  and  it  does  not  lie  for  the  bare  performance  of  a 
duty  at  the  instance  of  the  person  bound  to  perform  ib,  for  the  evident 
reason  that,  when  he  is  willing  to  perform  it,  there  is  no  need  for  a  suit, 
and  that,  if  he  is  not*  it  is  for  the  other  party  to  enforce  its  performance. 
It  is  true  that,  under  the  terms  of  the  bond,  the  regular  payment  of  each 
instalment  is  necessary  to  enable  the  respondents  to  preserve  their  right 
to  pay  the  balance  still  due  by  instalments  ;  but  a  tender  of  payment 
made  in  time  would  be  effectual  for  this  purpose  also.  It  is  suggested 
that  a  suit  may  be  brought  to  obtain  a  declaration  that  the  right  has  not 
been  forfeited  by  default,  and  that  it  continues  to  subsist.  But  the  suit 
before  us  is  not  one  of  that  kind,  and  it  is  not  necessary  for  us  to  express 
an  opinion  on  the  question  whether,  under  certain  circumstances,  a 
declaratory  suit  may  not  be  brought.  We  are  satisfied  that,  in  its  pre- 
sent form,  the  suit  instituted  by  the  respondents  cannot  be  maintained. 
We  set  aside  the  decrees  of  the  Courts  below  and  dismiss  the  suit. 
Having  regard,  however,  to  the  appellant's  conduct  as  found  by  the  Judge, 
we  direct  that  each  party  do  bear  his  or  their  costs. 
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9  M.  57  =  9  Ind.  Jur.  383. 

APPELLATE   CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Parker. 

SIVARAMA  (Plaintiff),  Appellant  v.  SUBRAMANYA  (Defendant), 
Respondent*      [5th  &  10th   August,  1885.] 

Civil  Procedure  Code,  Section  295— Mortgage— Sale  by  first  mortgagee— Arrears  of  rent 
—  Lien  —  Claim  by  puisne  mortgagee  on  •proceeds  of  sale  —  Limitation  Act 
Scliedule  II,  Articles,  12,  13. 

Certain  land  was  mortgaged  to  A  with  possession  to  secure  the  repayment  of  a 
loan  of  Rs.  2,000  and  interest.  It  was  stipulated  in  the  deed  that  the  interest 
on  the  debt  bhould  be  paid  out  of  the  profits,  and  the  balance  paid  to  the  mort- 
gagor.-. 

By  an  agreement  subsequently  made,  it  was  arranged  that  the  mortgagors 
should  remain  in  possession  and  pay  rent  to  A.  A  obtained  a  decree  for  Rs.  2,000 
and  arrears  of  rent  aud  costs  and  for  the  sale  of  the  land  in  satisfaction  of  the 
amount  decreed. 

The  land  was  ,-sold  lor  Rs.  2,855  in  March  1881. 

[58]  In  May  1881,  B,  a  puisne  mortgagee,  applied  to  the  Court  for  payment 
to  him  01  Rs.  500  of  this  sum,  alleging  that  A  was  entitled  only  to  Rs.  2,000  and 
Rs.  iibO  costs,  but  not  to  arrears  of  rent,  in  preference  to  his  claim  as  second 
mortgagee. 

The  claim  of  E  was  rejected  on  the  27th  May  1881,  and  the  whole  amount  paid 
out  to  A. 

In  February  1882,  B  (who  had  filed  a  suit  on  the  23rd  March  1831),  obtained 
a  decree  upon  his  mortgage. 

On  the  23rd  May  18cS4,  B  sued  to  recover  Rs.  510  paid  to  A  on  account  of  rent 
on  tne  27th  May,  1881. 

The  lower  Court  dismissed  the  suit  on  the  grounds 

(1)  that  A  was  entitled  to  treat  the  arrears  of  rent  as  interest  ; 

(2)  that  the  suit  was  barred  by  limitation: 

Held,  on  second  appeal,  that  B  was  entitled  to  recover  the  sum  claime-3. 
[R .,  15  B.  438  (441)  ;  2  O.C.84  (86) ;  U.B.R.  (1904),  dtb.Qr.  Limitation,  Schedule  II,  13.] 

THIS  was  an  appeal  from  the  decree  of  E.  K.  Krisbnan,  Subordinate 
Judge  at  Calicut,  confirming  a  decree  of  C.  Gopalan  Nayar,  District  Munsif 
of  Shernad,  in  suit  279  of  1884. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court  (HUTCHINS  and  PARKER,  JJ.) 

Bhashyam  Ayyangar,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

The  respondent  (Subramanya  Bhatta),  was  the  first  mortgagee  of 
certain  properties,  on  which  the  appellaut  (Sivarama  Krishna  Bhatta) 
obtained  a  puisne  incumbrance.  Under  the  terms  of  his  mortgage,  the 
respondent  was  to  enjoy  the  lands  as  security  for  the  principal  sum 
(Rs.  2,000)  advanced  to  appropriate  to  the  interest  due  on  that  advance  a 
certain  sum  annually,  and  to  pay  the  balance  of  the  estimated  net  produce, 
50  paras  of  paddy,  to  the  mortgagors.  He  elected,  however,  to  leave  the 
mortgaged  lands  in  the  possession  of  the  mortgagors,  and  he  took  from 
them  an  agreement  for  the  payment  of  an  annual  rent  equal  to  the 
interest  and  the  50  paras  of  paddy.  In  July  1880  he  obtained  a  decree 

*  Second  Appeal  224  of  1885. 
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1885       directing  that  the  lands  should  be  sold  for  the  discharge  of  the  principal 
AUG.  10.     sum  (Rs.  2,000)  and  costs,  and  also  for  the  arrears  of  rent  due   under  the 
rental  agreement.     The  lands  were  accordingly  sold  on  the  24th  March 
APPEL-    188i,  for  Es.  2.855. 

LATE  On  the  day  before  the  sale  the  appellant  instituted  a  suit  against  the 

CIVIL,      mortgagors  on  his  subsequent  incumbrance,  and  on  the    24th   May   1881, 

he  applied   to  the  Munsif  for  payment   of  Rs.    500  and    odd  out  of  the 

9  M.  57=     sale-proceeds.      He    admitted   that    the  respondent   as  the   first  incum- 

•9,  Ind.  Jur.  hrancer,  was  entitled  to  recover  first  his  principal  of  Rs.  2,000  as  well  as 

385.         RS-  280  for  the  costs  of  his  suit ;  but  he  contended  that  the  respondent 

was  not  entitled  to  any  priority  in  respect  of  the  sum  decreed   to   him  as 

rent. 

[59]  On  the  27th  May  1881,  the  Munsif  dismissed  the  appellant's 
application  and  directed  the  whole  of  the  sale-proceeds  to  be  paid  to  the 
respondent,  and  the  whole  sum  was  accordingly  paid  out  to  the  respond- 
ent on  the  same  day.  The  Munsif  treated  the  appellant's  application  as 
objecting  to  the  sale  as  one  made  for  the  arrears  of  rent,  and  held  that  he 
v?as  bound  to  take  steps  for  the  cancellation  of  the  sale  before  he  could 
lay  claim  to  any  part  of  the  proceeds  ;  but  the  appellant  has  never  denied 
the  validity  of  the  sale ;  it  had  been  ordered  under  a  decree  for  the  dis- 
charge of  a  prior  incumbrance,  to  which  he  could  not  object.  His  claim 
was  that  the  sale-proceeds  must  be  taken  to  represent  the  mortgaged 
property,  that  the  respondent  was  entitled  to  be  paid  the  principal  money 
due  on  his  incumbrance  and  costs,  but  that  he  had  no  lien  on  the  proceeds 
in  respect  of  the  rent,  and  that  therefore  the  surplus  proceeds  should  be 
paid  to  himself  as  the  next  incumbrancer. 

In  February  1882,  the  appellant  obtained  a  decree  on  his  mortgage. 
In  November  following,  he  put  up  to  sale  and  himself  purchased  the  same 
properties.  But  these  properties  had  already  been  sold  under  the  respond- 
ent's decree  in  virtue  of  a  prior  inoumbrance,  and  the  subsequent  sale 
under  the  appellant's  decree  had  no  legal  effect  whatever. 

The  present  suit  was  instituted  by  the  appellant  on  the  23rd  May 
1884  to  recover  from  the  respondent  the  sum  of  Rs.  510  DM  id  to  the  res- 
pondent on  the  27th  May  1881  an  account  of  his  claim  for  rent.  Both 
the  Courts  below  have  held  that  the  appellant  is  not  entitled  to  this  sum 
as  against  the  respondent,  and  also  that  the  suit  is  barred  by  the  Law  of 
Limitation.  In  both  respects  the  decrees  seem  to  us  erroneous. 

When  immoveable  property  is  sold  in  execution  of  a  decree  ordering 
its  sale  for  the  discharge  of  an  incumbrance,  and  there  is  no  other  incum- 
brance entitled  to  priority,  the  proceeds  of  sale  represent  the  property 
itself ;  and  Section  295  of  the  Procedure  Code  prescribes  how  the  pro- 
ceeds should  be  applied.  They  are  to  go 

(1)  in    defraying    the   expenses    of   the    sale — these     have     been 
defrayed  ; 

(2)  in   discharging  the  interest    and   principal  money    out   of    the 

incumbrance  ; 

(3)  in  discharging  subsequent  incumbrarjces  if  any. 

And  the  penultimate  clausa  of  the  section  provides  that,  "  if  [60] all 
or  any  of  such  assets  be  paid  to  a  person  who  is  not  entitled  to  receive 
the  same,  any  person  so  entitled  may  sue  such  person  to  compel  him  to 
refund  the  assets." 

The  appellant,  as  second  incumbrancer,  is  clearly  entitled  to  the  sur- 
plus proceeds  after  discharging  the  principal  and  any  interest  which  may 
be  due  on  the  respondent's  incumbrance.  The  question  between  them, 
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therefore,  resolves  ibself  into  this — Can  the  sum  claimed  by  the  respondent        1885 

as  rent,  and  paid  to  him  under  the  decree  for  rent,  be  regarded  as  interest     AUG.  10. 

due  on  his  incumbrance  ?  Ib  appears  to  us  that  it  cannot ;  and  indeed  both 

the  Lower  Courts  have  treated  it  as  rent  and  not  as  interest.     By  letting     APPEL- 

the  mortgaged  properties  to  the  mortgagors  under  the  stipulation  that  they        LATE 

should  pay  rent  in  lieu  of  interest,  the  respondent  elected  to    convert  the      CIVIL. 

interest  into  rent.     No  doubt  such  a  course  has  its  advantages  ;  but    he  is 

not  entitled  to  those   advantages,   and   also  to   the  advantage  of  treating     9  M.  Vl**> 

the  sum  conditioned  to  be  paid    as  if   it  were  interest.     He  sued  for  it  as    '  'nt'1  ^ur 

rent,  and  not  as  interest,  and  under  the  terms  of  the  decree,   directing  the        ^83. 

sale    of  the  property,  the  sum  now  in  question  was  awarded  to  him  as  rent. 

There  is   no    foundation  for  the  contention  that   arrears  of   rent   are    a 

Charge  on  the  land  as  against  an  incumbrance. 

As  regards  limitation,  the  Munsif  relied  on  Articles  12  and  13,  and 
the  Appellate  Court  on  Article  12  alone.  Article  12  relates  to  suits  to  set 
aside  sales.  We  have  already  shown  that  the  appellant  admits  the  validity 
of  the  sale  and  does  not  seek  to  set  it  aside.  Article  13  applies  to  suits  to 
set  aside  the  order  of  a  Civil  Court  in  any  proceeding  other  than  a  suit.  Ib 
has  been  repeatedly  ruled  that  a  proceeding  in  execution  is  a  proceeding 
in  the  suit  in  which  execution  has  been  taken  out,  and  the  order  in  ques- 
tion appears  to  have  been  passed  in  a  proceeding  in  execution  in  the  res- 
pondent's suit.  But  even  assuming  that  the  order  of  the  Munsif,  dated 
the  27th  of  May  1881,  being  an  oHer  as  between  the  appellant,  who  was 
not  a  party  to  the  suit  in  which  execution  had  been  taken  out,  and  the 
respondent  cannot  be  regarded  as  having  been  made  in  a  proceeding  in 
the  respondent's  suit,  we  still  consider  that  Article  13  does  not  apply  to 
the  present  suit.  The  appellant  doe-?  not  seek  to  set  aside  the  order,  and 
the  order  was  not  one  in  a  matter  which  the  Munsif  was  competent  to 
determine  finally.  Section  295  does  not  provide  that  an  order  for  a  pay- 
ment out  of  assets  shall  he  final,  but,  on  the  contrary,  that  it  shall  be 
subject  t.i  the  [61]  right  of  any  person  entitled  to  sue  the  person  to  whom 
payment  has  been  made  to  compel  him  to  refund.  The  appellant,  we  may 
observe,  had  not  at  that  time  obtained  his  decree,  and  his  position  was 
that  of  a  person  merely  c'aitning  to  on  an  incumbrancer.  It  is  not 
necessary  to  determine  whether  the  plaintiff's  suit  falls  under  Article  62 
or  under  the  general  Article  120,  or  whether  he  has  not  twelve  years  from 
the  date  of  his  incumbrance,  for  it  is  conceded  that  the  suit  will  not  be 
barred,  unless  Article  13  applies. 

The  result  is  that  the  decrees  of  the  Courts  below  must  be  reversed, 
and  in  lieu  thereof,  there  will  bo  a  decree  requiring  the  respondent  to  pay 
to  the  appellant  Rs.  510  with  costs  throughout. 


9M.  61-2  Weir  337. 

APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 

AlYAVU   AND   ANOTHER  V.   QUEEN-EMPRESS.*       [27th    August,    1885.J 
Criminal  Procedure  Code,  Section  111— Murder— Explanation  of  cJuirge  essential. 

At  a  trial  before  a  Sessions  Court  a  charge  was  read  out  to  the  prisoners  to  the 
effect  that  they,  at  a  certain  place  on  a  certain  date  committed  murder  by 
causing  the  death  of  M,  and  that  they  had  thereby  committed  an  offence 

*  Appeal  288  of  188S. 
439 


9  Mad.  62  INDIAN  DECISIONS,  NEW  SERIES  [Yol- 

1885  punishable  under  Section  30'2  of  the  Indian  Penal  Code   and  within  the  cogni- 

„_  zance  of  the  Court  of  Sessions.  The  prisoners  pleaded  guilty  and  were  convicted  on 

their  plea. 

.  pppY  .  ^ne  cnar8e  was  riOt  explained  to  the  prisoners.    In  answer   to  questions  put  by 

the  Court,   prisoners  stated   that  they  bad  killed    M,  and  that  they   made  the 
LATE  admissions  of  their  own  accord  and  not  on  the  persuasion  of  any  one : 

CRIMINAL.  Held,  that  the  conviction  must  be  quashed  and  a  new  trial  ordered. 

[R.,  L.B.R.  (1893—1900)  328.] 
9  M.  61  = 

2  ffeir  837,  THIS  was  an  appeal  from  a  sentence  of  death  passed  by  J.  C.  Hughes- 

don,  Sessions  Judge  of  Tinnevelly,  in  Session  case  25  of  1885. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  High  Court  (MUTTUSAMI AYYAR  and  HUTCHINS,  J.T.). 

Mr.  Wedderburn,  for  the  prisoners. 

Mr.  Powell  (Acting  Government  Pleader),  for  the  Crown. 

For  appellants,  it  was  contended  that  the  conviction  must  he  quashed, 
the  provisions  of  Section  271  of  the  Code  of  Criminal  Proce-[62]dure  not 
having  been  observed — Empress  v.  Vaimbike,  (l)  In  re  Gopal  DhanuJc  (9). 

The  charge,  which  was  as  follows: — 

"That  you  (1)  Aiyavu  Nadan.  (2)  Sivattiya  Nadan,  (3)  Suppaya  Nadanr 
and  (4)  Mari  Nadan,  on  or  about  the  27th  day  of  April  1885,  at  Panduvara- 
patti  in  Sattur  taluk,  committed  murder  by  causing  the  death  of  one 
Marimuthu  Nadan,  and  that  you  have  thereby  committed  an  offence 
punishable  under  Section  302  of  the  Indian  Penal  Code,  and  within  the 
cognizance  of  the  Court  of  Sessions,"  was  read  out,  but  not  explained  to 
the  prisoners. 

If  it  had  been  explained,  it  was  probable  from  subsequent  state- 
ments made  by  them  that  they  would  not  have  pleaded  guilty. 

For  the  Crown,  it  was  contended  that  the  facts  admitted  by  the 
prisoners  were  sufficient  to  justify  conviction. 

JUDGMENT. 

In  this  case  four  persons  were  tried  on  a  charge  of  murder.  Prison- 
ers Nos.  1  and  2,  the  present  appellants,  pleaded  guilty  and  the  two 
others  claimed  to  be  tried.  On  recording  their  pleas,  the  Judge  put  a- 
few  questions  to  each  of  the  four  accused.  He  asked  the  appellants 
whether  they  killed  Marimuthu  Nadan  as  stated  in  the  charge.  Both 
said  "  yes."  He  next  asked  whether  they  said  so  of  their  own  accord  or 
whether  they  were  persuaded  by  any  one  else  to  say  so.  The  appellants 
said  no  one  persuaded  them  to  say  what  they  said.  The  Judge  then  asked 
•whether  they  knew  they  would  be  hacged  for  saying  "  yes."  The 
appellant  No.  1  said  :  "  If  I  am  to  be  hanged,  let  me  be  ;"  No.  2  said  the 
same,  adding  "  is  it  proper  to  deny  after  having  done  the  deed." 

The  Judge  then  made  a  note  that  prisoners  Nos.  1  and  2  will  pre- 
sently be  convicted  on  their  own  plea,  and  that  the  trial  does  not  proceed 
as  regards  them,  that  they  are  removed  from  the  dock,  and  that  it  is  pro- 
bable they  will  be  called  as  witnesses  for  the  prosecution  in  the  case 
against  prisoners  Nos.  3  and  4.  Subsequently  he  examined  them  as  the 
witnesses  Nos.  1  and  2  against  the  prisoners  Nos.  3  and  4.  Eventually 
the  prisoners  Nos.  3  and  4  were  acquitted.  The  Judge  then  convicted 
the  appellants  on  their  own  plea,  and  having  sentenced  them  to  death,  he 
has  referred  the  sentence  to  this  Court  for  confirmation. 

(1)5C.  826.  <2)  7C.  97. 
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In  their  petition  of  appeal  they  stated  that  they  held  the  legs  [63]        1885 
of  the  deceased  when  his  throat  was  being  out,  but  that  they    did   so     AUG.  '27. 
because    Mari  Nadan.  the  accused  No.  4,  threatened  to  kill  them  if   they 
did  not  assist,  and  put  them  in  fear  of  instant  death.  APPEL- 

After    reading    out  the  charge  to  the  appellants,  the  Judge   does  not       LATE 
appear  to  have  explained  it  to  them  as  he  is  required  to  do  by  Section  271  CRIMINAL, 
of  the  Procedure    Code.     It  was  argued   by  the  learned  Counsel   for   the 
appellants    that  "murder"  is   a  technical  word  and  that,  unless   it  was    ^  M.  61  = 
explained  as  directed  by  that  section,  the  plea  of  guilty   should   not    he  ^  Weir  337. 
accepted. 

We  are  precluded  by  the  course  taken  by  the  Judge  from  looking  at 
the  evidence  taken  after  the  appellants  were  removed  from  the  deck. 
The  prisoners  were  not  asked  in  their  examination  whether  they  intended 
to  kill,  or  in  what  circumstances  they  killed  the  deceased,  and  their 
statements  do  not  disclose  on  their  part  a  knowledge  of  the  elements 
constituting  the  offence  of  murder.  If  the  statements  contained  in  their 
petition  ot  appeal  could  be  taken  to  be  true,  we  might  convict  them  of 
murder,  but  we  should  then  feel  bound  to  take  the  whole  of  thobe  state- 
ments together  and  to  recommend  a  mitigation  of  the  sentence  on  the 
ground  that  they  committed  the  crime  from  fear  of  instant  death. 

We  have  asked  the  Judge  to  certify  whether  the  nature  of  the 
offence  with  which  the  appellants  were  charged  was  properly  explained, 
and  he  says  that  it  was  not.  That  being  so,  we  cannob  accept  the 
admission  ''  we  killed  Marimuthu  "  as  an  admission  that  the  appellants 
had  committed  murder.  We  are  constrained  to  set  aside  the  conviction 
and  to  direct  a  new  trial  of  the  appellants. 

In  his  explanation  the  Sessions  Judge  has  referred  us  to  two  cases 
(Appeal  286  of  1884  (1),  Queen-Empress  v.  Netai  Lafkar  (2),)  in  which  the 
High  Court  might  have  pointed  out,  but  did  not  point  out,  that  the  expres- 
sion "  I  killed  "  did  not  amount  to  an  admission  of  baling  committed 
murder.  In  both  those  cases  the  words  "  I  killed  "  were  coupled  with 
other  statements  showing  beyond  doubt  that  the  accused  did  not  intend 
to  admit  facts  which  amount  in  the  eye  of  the  law  to  murder,  Here  no 
other  statements  were  asked  for,  and  the  simple  question  is  whether 
killing  is  equivalent  and  tantamount  to  murder.  Most  certainly  it  is  not, 
or  culpable  homicide  not  amounting  to  murder  would  be  an  unmeaning 
expression. 

9  H.  64  (F.B.). 


[64]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief   Justice,  Mr.    Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice   Hutchins,  and 
Mr.  Justice   Brandt. 


KRISHNA  AND  ANOTHER  (Defendants  Nos..  1  and  2)  Appellants 

v.  SAMI  AND  ANOTHER  (Plaintiffs),  Respondents* 

[1st  October,  1884  and  1st  May,  1885.] 

Hindu  law -Inheritance— Partition -Disqualified  heirs -Birth  of qualified  heir \ 

Under  the  Hindu  law  of  inheritance   which  obtains  in  Southern  India,   the 
sons  of  a  deaf  and  dumb  member  of  an  undivided  Hindu  family  are  entitled  to 

•  Civil  Miscellaneous  Appeal  410  of  1881. 
(1)  Not  reported.  (2)  H  C.  410. 
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1885  a  share  of  the  family  estate  in  the  lifetime  of  their  father,  notwithstanding  that 

«JAY  .  they  were  born  after  the  death  of  their  grandfather. 

In  such  a  case  the  estate  vests  on  the  death  of  the  grandfather  in  the  qualified 

FULL  heirs  subject  to  the  contingency  of  its  being  divested  on  the  recovery  of  the 

disqualified,  or  the  birth  of  a  qualified  heir. 

JCH.      £F>)  32B.  455  =  1o  Bom.  L.R.  559  (561)  ;      Expl.,  23   8.636(640);     D.,    17    M.    287 
9  M.  64  ('292)-] 

(F.B.).  THIS  was  an  appeal  from  fche  decree  of  Arunachala  Ayyar,  Subordinate 

Ju  Ige  at  Tanjore,  dated  13th  April  1881,  reversing  the  decree  of 
S.  Ramasami  Mudali,  District  Munsif  of  Kumhakonam,  in  suit  383  of  1879, 
and  remanding  the  suit. 

The  plaintiffs,  Sami  Reddi  and  Gopalu,  minors,  by  their  guardian 
Luksmi  Amtml,  sued  the  defendants  Krishna  Reddi  and  five  others  for 
partition  and  possession  of  a  moiety  of  certain  property.  In  the  plaint  it 
was  alleged  that  Sitni  Reddi,  the  grandfather  of  plaintiffs,  and  Venkata- 
sami  Reddi,  fche  father  of  defendant  No.  1  and  grandfather  of  defendants 
2  and  3,  were  undivided  brothers  ;  that  plaintiffs'  father,  was  born  deaf 
and  dumb  ;  that  uo  to  1876  plaintiffs,  tueir  father,  and  defendants  lived 
together;  and  since  that  time  plaintiffs  and  their  father  lived  separately 
from  the  defendants. 

Defendants  4,  5,  and  6  were  made  parties  to  the  suit  as  being  in 
possession  of  some  of  the  property  of  which  partition  was  sought. 

Defendant  No.  1  pleaded,  inter  alia,  that  as  the  father  of  plaintiffs 
was  alive,  iilaint.iffs  were  not  entitled  to  a  share. 

[65]  Tne  Munsif  held  that  the  plaintiffs  could  not  sue,  inasmuch  as 
they  were  not  b^rn  in  the  lifetime  of  their  grandfather,  citing  Pareshmani 
Dasi  v.  Dinanath  Das  (1),  Kahdas  Das  v.  Krishan  Chandra  Das  (2). 

On  appeal  the  Subordinate  Judge  reversed  this  decree.  His  judgment 
was  as  follows  :  — 

"The  DistrictMunsif  quotes  two  Bengal  decisionsreferred  to  in  Sections 
408  and  515  of  Mayne's  Hindu  Law.  In  reading  those  decisions,  I  find 
that  Mr.  Justice  Norman  dissented  from  the  other  Judges,  and  was  of  opi- 
nion that  a  son  born  to  an  incapacitated  person  after  the  death  of  the  grand- 
father is  entitled  to  inherit  the  grand  father'*  estate.  The  original  texts, 
Mitakshara  and  Vyavahara  Mayukha,  which  he  quotes  in  support  of  his 
opinion,  are  overruled  by  the  Chujf  Justice,  on  the  ground  that  they  are 
not  the  authorities  in  Bengal.  Hence  it  is  oiear  that  the  said  authorities 
which  govern  the  southern  parts  of  India  must  be  our  guide.  Besides, 
there  is  vast  difference  between  the  Hindu  law  of  that  country  and 
that  of  ours.  There,  a  son  cannot  claim  a  share  of  the  family  property 
during  his  father's  lifetime,  and  the  property  descends  to  him  after 
his  father's  death.  But  the  case  is  quite  the  reverse  in  the  southern 
parts,  where  a  son  participates  with  his  father,  and  the  right  of  the  son 
to  the  property  springs  on  the  date  of  the  birth,  and  in  some  cases  even  in 
conception — Vide  M.H.C.R.  Vol. Ill,  pp.  100  to  104.  The  respondents'  vakil 
has  not  pointed  out  any  provision  in  Hindu  law  that  the  son  of  a  disqualified 
person,  to  be  capable  of  inheriting  the  ancestral  estate,  should  be  born 
within  the  lifetime  of  his  ancestor.  The  right  of  inheritance  under  Hindu 
law  is  based  upon  the  principle  of  competency  to  perform  the  beneficial 
acts  to  the  deceased  proprietor  of  the  estate.  Since  the  son  of  a  disquali- 
fied person,  born  after  the  death  of  the  ancestor,  is  fully  qualified  to 
offer  the  funeral  cakes  to  the  ancestor,  and  since  no  difference  is  observed 

(1)  1  B.L.R.  A.C.  117.  (2)  2  B.L.R.  F.B.  103. 
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in  that  respect  between  a  grandson  born  before  and  one  after  the  death  of       1885 
the  grandfather,  it  is   reasonable  that  such    a  grandson  should   have   his      MAY  1. 
share  in  the  ancestral  property.     Besides,  in  this  case  the  defendant  No.  1, 
as  first  witness  for  plaintiffs,  has  fully  admitted  the  relationship  of  the       FULL 
plaintiffs,   and  asserted  that   they  and    their  parents  lived  with  him   and    BENCH, 
enjoyed  the  property  jointly  up  to  a  year  previous  [66]   to  the  suit,  and        "3~~1* 
that  plaintiffs  are  entitled  to  half  of    the    family    property.     Under  these         _T _ 
circumstances,  I  am  of  opinion  that  plaintiffs  have  a  right  to  claim  their 
share  in  the  family  property." 

Defendants  1  and  2  appealed  to  the  High  Court  on  the  following 
grounds : — 

(1)  The  plain  tiffs' father   being    admittedly  disqualified  to  inherit, 

and  their  grandfather  having  died  long  before  they  were  born, 
they  acquired  no  right  by  birth  in  the  property  sued  for. 

(2)  The  property  having  devolved  upon  the  defendants  by  right  of 

inheritance  long  before  the  plaintiffs  were  born,  their  subse- 
quent birth  cannot  divest  the  defendants  of  their  right  to  any 
portion  of  their  property. 

The  case  came  on  for  hearing  on  the  llth  November  1881,  on  the 
25th  November  1882,  and  on  the  llth  January  1884,  when  it  was  refer- 
red to  a  Full  Bench  by  TURNER,  C.J.,  and  KlNDEBSLEY,  J. 

On  the  1st  of  October  1884  the  case  was  argued  before  a  Full  Bench 
and  judgment  was  reserved. 

Bhashyam  Ayyangar,  for  appellants. 

If  plaintiffs  had  been  born  in  the  lifetime  of  their  grandfather,  they 
would  be  entitled  to  a  share. 

The    father  being  disqualified,  the  son  cannot  claim  under  the  father, 
(MUTTUSAMI  AY? AR,  J. — What  is  the  reason  of   exclusion  ?  Why  is 
he  allowed  to  inherit  when  cured  ?) 

(1)  His  incapacity    to  offer  funeral  oblations  and   to  perform  other 

religious  ceremonies  on    account  of  sin  in  previous  birth  ; 

(2)  His  capacity  by  being   cured  is  due  to  the  fact  that  his  sins  are 

supposed  to  be  atoned  for. 

Mitakshara  splits  up  Yajnavalkya's  text  into  two  and  deals  with  only 
one  portion  of  it.  We  must  confine  ourselves  to  it. 

In  the  Tagore  case  (l)  it  is  laid  down  that  property  once  vested  cannot 
be  divested.  The  only  exception  to  the  rule  is  when  an  adoption  is  made. 
So  that  when  property  vested  is  sought  to  be  divested,  clear  authority  must 
be  shown. 

[MUTTUSAMI  AYYAR,  J. — When  a  coparcener  goes  abroad,  the  pro- 
perty is  re-distributed  for  seven  generations.] 

[67]  There  the  vesting  of  the  property  is  contingent.  The  question 
is  whether  the  son  of  a  disqualified  person  has  higher  right  than  a  qualified 
son. 

If  the  father  were  cured  and  if  he  could  not  sue,  his  sons  could  not 
maintain  suit.  Under  Mitakshara  law  the  father  could  not  sue. 

The  texts  say  his  case  is  analogous  to  that  of  an  after-born  son,  who 
clearly  taken  only  what  his  father  owns  at  the  time  of  tha  son's  birth. 
In  Stokes'  Hindu  Law  Books.  Section  10,  cl.  7,  it  is  said  that  the  right 
of  a  son  cured  by  medicine,  to  claim  a  share  after  division,  is  analogous  to 
that  of  a  son  born  after  division. 

(1)  9  B.L.R  377,  (397). 
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1883  [MUTTUSAMI  AYTAR,  J.— The  Sanskrit  word  is  "  gnata  "  "  born  "  nofc 

MAT  1.      "begotten,  "  thereby  suggesting  that   his  case  is  analogous  to  that  of   the 

son  in  the  womb  on  whose  birth  the  property  is  re-distributed.] 
FULL  That  is  enough,  the  analogy  goes  only  so  far  as  to  give  the  disqualified 

BENCH,     person    his  father's  share    when  his   disqualification    ceases.     It  will  nofc 
give  him  what  he  would  have  got  if  he  was  qualified  and  divided  from  his- 
9  "•  6*      father  and  brothers. 

(F.B.).  rp|.)e  anaiOgV  relates  only  to  division  in  the  lifetime  of  the  father.     If 

the  case  of  a  disqualified  person,  subsequently  cured,  is  analogous  to  a, 
son  in  the  womb,  then  he  must  be  considered  to  be  a  son  in  the  womb 
from  the  timo  of  his  conception  till  he  is  cured 

Further,  the  son  of  a  disqualified  person  must  stand  in  his  own  shoes 
and  cannot  step  into  his  father's  sho^-?.  Tnat  is  to  say  he  cannot  inherit 
everv  t,bing  which  bis  father  would  inherit  if  not  disqualified.  He  can 
inherit  only  as  son  and  not  as  substitute  of  his  father,  e.g. — The  son 
of  a  great,  grandson  is  disqualified  to  inherit. 

The  birth  of  a  son  to  a  disqualified  great-grandson  is  no  cure  to  his 
disqualification. 

Mr.  Shephard  and  Hon.  Rama  Ban,  for  respondents. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,  KfiRNAN,  MUTTUSAMI 
AYYAR,  HUTCHINS  and  BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — The  decision  of  tbis  appeal  is  governed  by  two  rules 
of  Hindu  law — the  rule  which  provides  for  the  inheritance  of  the  sons  of 
persons  who  from  some  natural  defect  are  themselves  incapable  of  receiv- 
ing a  share,  and  the  rule  that  an  estate,  which  has  once  vested,  cannot  be 
divested  by  the  occurrence  of  a  contingency  which,  if  it  had  occurred  prior 
to  the  period  of  vesting,  would  have  curtailed  or  avoided  the  rights  of  the 
person  in  whom  the  estate  has  vested. 

[68]  The  first  of  these  rules  rests  on  the  authority  of  a  text  of 
Vishnu:  "The  legitimate  sons  even  of  these  (are  sharers  of  the  patrimony)," 
Vyavahara  Mayukba  IV,  11,  2,  and  of  a  text  of  Yajnavalkya  :  "  But  their 
sons,  whetner  they  be  legitimate  or  the  offspring  of  the  wife  by  a  kinsman, 
are  entitled  to  allotments  if  free  from  similar  defects,"  which  is  cited  and 
thus  paraphrased  by  the  author  of  the  Mitakshara  :  "  The  sons  of  these 
persons,  whether  they  be  legitimate  offspring  or  sons  of  the  wife,  are  entit- 
led to  allotments,  or  are  rightful  partakers  of  shares,  provided  they  be 
faultless  or  free  from  defects  which  would  bar  their  participation,  such  as 
impotency  or  the  like." 

The  Munsif  relying  on  the  decisions  of  the  High  Court  of  Calcutta  in 
Pareshmani  Dasi  v.  Dinanath  Das  (1)  and  Kalidas  Das  Das  v.  Krishan 
Chandra  Das  (2)  held  that,  inasmuch  as  the  respondents  were  not  born 
in  the  lifetime  of  their  grandfather,  they  were  not  entitled  to  claim  bis 
share.  He  therefored  ismissed  tho  suit.  The  Subordinate  Judge  consi- 
dered that  the  decisions  referred  to  by  the  Munsif  were  not  applicable  to 
a  case  governed  by  the  law  of  the  Mitakshara,  and  held  the  plaintiffs 
entitled  to  share  on  the  ground  that  there  was  no  authority  for  imposing  on 
the  sons  of  disqualified  persons,  who  are  declared  competent  to  share, 
the  condition  that  they  should  be  born  in  their  grandfather's  lifetime. 

The  argument  in  support  of  the  defendants'  case  repeated  the 
reasoning  of  Sir  Barnes  Peacock  in  the  Full  Bench  case  before  mentioned. 

(1)  1  B.L.R.  A.C.  117.  (2)  2  B.L.R.  F.B.  103. 
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The  eminence  of  the  learned  Chief  Justice  and  Judges   who  took  part       1888 
in  that  decision  entitles  it  to  the  highest  respect.     The  decision  proceeds      MAT  1. 
mainly  on  two  grounds  on  the  rule  that  an  estate  once  vested  in  a  full 
and  absolute  owner  cannot  be  divested,  and  secondly  on  an  inference  from       FULL 
the  texts  of  the  Mitakshara,  which  declare  a  disqualified  person,  whose     BENCH. 
disqualification  is  removed  after  partition,  entitled  to  share  in  like  manner      0TT~I« 
as  an  after-born  son.  ' 

The  rule  that  an  estate  once  vested  in  a  full  owner  cannot  be  divested 
is  nowhere  stated  in  so  many  terms  by  the  Hindu  commentators,  and 
where  these  commentators  vary  on  fundamental  questions  regarding  pro- 
perty, it  is  not  prima  facie  improbable  that  a  variance  would  be  found  in 
the  extent  to  which  the  rule  against  divesting  ownership  is  applied. 

[69]  The  case  which  came  before  the  High  Court  of  Calcutta  was 
presumably  a  case  governed  by  the  law  of  the  Dayabhaga.  The  learned 
Chief  Justice  called  attention  to  the  definition  of  the  term  "daya"  adopted 
by  the  author  of  that  treatise,  "  wealth  in  which  property  dependent  on 
relation  to  the  former  owner  arises  on  the  demise  of  that  owner" — Chap.  I, 
verse  5,  and  to  the  observation  preceding  this  section  that,  although  ''daya" 
by  derivation  signifies  "what  is  given,"  the  use  of  the  verb  "da"  is  here 
secondary  or  metaphorical,  since  the  same  consequence  is  here  produced, 
namely  that  of  constituting  another's  property,  after  annulling  the  previous 
right  of  a  person  who  is  dead  or  gone  into  retirement  or  the  like — chap. 
I,  Section  4.  He  also  cited  other  passages  to  show  that  under  the 
Dayabhaga  law  property  arose  on  the  natural  or  civil  death  of  the  owner 
— Chap.  I,  verses  1,  2,  and  31. 

The  author  of  the  Mitakshara  on  the  other  hand  defined  "daya"  as 
wealth  which  becomes  the  property  of  another  solely  by  reason  of  relation 
to  the  owner — Mitakshara,  Chap.  I,  Section  1,  verse  2,  and,  citing  a 
text  of  Gautama  which  it  is  said  is  not  found  in  the  institutes  of  that 
sage,  "  Let  ownership  be  taken  by  birth,"  he  declared  it  to  be  a 
settled  point  that  property  in  the  paternal  or  ancestral  estate,  that 
is  to  say  in  the  heritage  which  he  termed  unobstructed,  was  by  birth 
— verse  23. 

Again,  while  the  Dayabhaga  regarded  the  estate  of  undivided  co- 
parceners as  held  in  separate  shares  and  consequently  defined  partition  as  a 
manifesting  of  a  property  which  had  arisen  in  goods  and  chattels  but 
which  extended  only  to  a  portion  of  them,  the  Mitakshara  treated  the 
estate  of  coparceners  as  held  in  entirety  without  recognition  of  shares,  and 
defined  partition  as  tlie  adjustment  of  divers  rights  regarding  the  whole 
by  distributing  them  in  particular  portions  of  the  aggregate. 

As  consequences  of  these  fundamental  differences  respecting  the  event 
which  gave  rise  to  ownership  in  paternal  estate  and  the  nature  of  the 
interests  of  coparceners  in  the  undivided  estate,  the  son  under  the  Daya- 
bhaga took  nothing  till  his  father's  death,  and  the  share  of  a  brother, 
though  unascertained  by  partition,  descended  to  his  widow,  whereas 
under  the  Mitakshara,  the  son  became  at  his  birth  a  coparcener  as  well  in 
paternal  as  in  ancestral  wealth,  and  the  right  of  survivorship  among  undi- 
vided brethren  excluded  the  succession  of  a  brother's  widow  to  her 
husband's  interest  in  the  joint  estate. 

[70]  It  may  well  be  that  these  fundamental  differences  to  which  we 
have  alluded  would  justify  a  distinction  in  the  application  of  the  rule  res- 
pecting the  divesting  of  an  estate  once  vested.  In  some  instances,  to 
which  allusion  will  presently  be  made,  it  is  clear  that  a  differaaoe  exists. 
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1885  The  Hindu  law  of  the  Mibakshara  regards  property  as  specially  dedi- 

MAY  1.      cafced  to  the  discharge  of  religious  and  moral  obligations. 

"Wealth  was  produced   for  the   sake  of  solemn  sacrifices  and  to   the 
FULL       support;  of   the  joint  family."     Cited  in   Mitakshara   II,  1,   Section    14. 
BENCH.     "Immoveables  and  bipeds    should  not  be  sold  ....  for   they  who  are  born 
and  they  who  are  yet    unbegotten  and  they  who   are  still  in  the  womb  re- 
9  M.  6§      quire  the  means  of  support."     Cited   in  Mitakshara  I,    1,  Section  27. 
iF.B.).  ^  right  of  maintenance  was  assigned  to  members  of  the  family  whose 

claims  to  inherit  were  postponed  to  preferable  heirs,  or  whose  possibility 
of  inheritance  had  been  lost,  or  who  were  disqualified  for  inheritance. 
Sons  as  coparceners  with  equal  rights  with  their  father  in  ancestral  estate 
might  compel  ihe  father  to  divide  that  estate  and  retain  but;  a  single  share 
for  himself;  but  they  could  not  compel  him  to  divide  his  self-acquired 
property,  and,  if  he  was  willing  to  do  so,  he  might  retain  a  double  share  of 
it  for  himself  and  must  make  his  wives  participants  of  shares  equal  to 
those  of  sons,  unless  separate  property  had  been  given  to  them  and  in 
that  case  they  received  half  shares.  There  was  thus  secured  to  the 
parents  a  fund  for  children  who  might  be  born  after  partition.  Tne  child, 
if  a  son  begotten  before  partition,  was  entitled  to  re  open  the  partition 
and  receive  a  share  equal  to  that  of  his  brothers ;  if  begotr,en  after 
partition,  he  inherited  what  wealth  remained  to  his  father  and  all  the 
father's  subsequent  acquisitions,  and,  if  there  was  no  daughter,  he  solely 
inherited  his  mother's  portion  also.  The  case  in  which  a  son  born  after 
partition  would  receive  nothing  is  nob  contemplated  by  any  of  the  authors 
of  the  texts  and  commentaries  to  which  we  have  had  access  except 
Varadaraja  in  the  Vyavabara  Nirnaya  in  a  passage  to  which  reference  will 
presently  be  made. 

The  text  of  Manu  as  to  the  right  of  a  son  born  after  partition  is  as 
follows  : — ''  A  son  born  after  a  division  shall  alone  inherit  the  patrimony 
or  shall  have  a  share  of  it  with  the  divided  brethren  if  they  return  and 
re-unite  themselves  with  him" — Chap.  IX,  Section  216. 

Yanjnavalkya,  after  declaring  that  a  father  may  make  a  partition 
[71]  in  his  lifetime,  and  under  some  circumstances  unequally,  and  that 
brothers  after  the  father's  death  must  make  an  equal  partition,  notices  the 
case  of  the  son  born  after  partition  :  "  When  [after]  the  sons,  &c.,  have 
separated  a  son  is  born  of  a  wife  of  the  same  class,  he  becomes  a  partaker 
of  a  share,  or  his  allotment  should  be  made  out  of  the  visible  estate  correct- 
ed for  profit  or  loss" — Yajnavalkya  II,  Section  123. 

There  is  also  a  text  of  Brihaspati :  "  A  son  born  before  partition  has 
no  claim  on  the  wealth  of  his  parents,  nor  one  born  after  it  on  that  of  his 
brother,"  and  again  "  all  the  wealth  which  is  acquired  by  the  father  him- 
self who  has  made  a  partition  with  his  sons  goes  to  the  son  begotten  by 
him  after  the  partition.  Those  born  before  it  are  declared  to  have  no 
right" — Mitakshara  I,  6,  Section  6. 

"Vijnaneswara  commenting  on  these  three  texts  observes  that,  the 
sons  being  separated  from  their  father,  one  who  shall  be  afterwards  born 
of  a  wife  equal  in  class  shall  share  the  distribution,  and  explains  that  the 
distribution  means  what  is  distributed,  in  other  words  the  share  of  the 
father  and  the  share  of  the  mother,  if  there  be  no  daughter.  He  deduces 
from  the  text  of  Manu  that  sons  born  previously  to  the  distribution  have 
no  property  in  the  share  of  the  separated  father  and  mother,  and  that  a 
son  born  to  separated  parents  is  not  a  proprietor  in  his  brother's  allot- 
ments, but,  as  shown  by  the  text  of  Brihaspati,  is  entitled  to  the  property 
acquired  by  the  father  subsequently  to  partition  as  well  as  to  the  father's 
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share.  He  meets  the  case  suggested  of  a  division  after  the  father's  death,  1885 
wherein  the  father  would  receive  no  share,  by  deducing  a  rule  from  the  MAY  1. 
last  portion  of  Yajnavalkya's  text.  The  posthumous  son,  whose  mother's 
pregnancy  was  not  manifest  at  the  time  of  partition,  must  receive,  out 
of  his  brother's  allotments,  a  share  equal  to  their  shares  after  comput-  BENCH. 

ing   the  income  which  has  accrued  and  the  father's  debts  that  have  been 

discharged.  9FM^M 

As  to  the  rights  of  sons  born  after  pirtitaon,  Davanna  Bhatta,  quot- 
ing the  text  of  Vishnu  that  a  son  witli  whom  a  father  has  made  a  parti 
tion  should  give  a  share  to  the  son  born  after  the  distribution  (Vishnu, 
Ch.  XVII,  Section  2  *)  explains  that  it  refers  to  a  partition  made  when 
the  fact  of  the  existing  pregnancy  of  the  mother  was  unknown — Stnriti 
Chandrika,  Chap.  XIII,  Sections  1,  2.  He  then  refers  to  the  text 
of  Gautama,  XXVIII,  Section  29t — "  A  son  [72]  begotten  after  partition 
takes  the  wealth  of  his  father  only  :"  (it  may  be  observed  this  text  i?,  other- 
wise translated  "  takes  exclusively  the  wealth  of  bis  father"  the  term 
"  eva"  being  referred  to  the  taker  and  not  to  the  wealth  ;  but  the  sense  is 
much  the  same).  On  this  text  Devanna  Bhatta  observes:  "The  reason 
why  a  son  born  after  partition  has  no  claim  on  the  paternal  wealth  is 
because  he  has  divided  off  from  his  father,  and  the  reason  why  a  son 
begotten  after  the  partition  has  no  claim  on  the  wealth  of  the  brother  is 
because  such  a  brother  possesses  no  property  in  which  the  son  born  after 
the  partition  can  have  an  interest.  Thus  it  must  be  understood" — Smriti 
Chandrika,  Chap.  XIII,  Section  8.  After  adverting  to  a  text  of  Brihaspati 
as  to  all  the  self-acquired  wealth  of  the  father,  the  commentator  observes 
the  term  "  all  "  was  used  to  preclude  the  supposition  that  in  the  wealth  ac- 
quired by  the  father  subsequent  to  partition,  the  sons  born  before  the 
partition  have  a  claim  to  share,  no  share  having  previously  been  obtained 
by  them  in  it.  Hence  he  concludes  that  the  sons  born  before  partition 
and  the  sons  born  after  it  have-no  claim  whatever  on  each  other's  wealth, 
and  in  this  respect  they  are  viewed  as  if  there  were  no5  at  all  related  to 
each  other — Section  11. 

The  same  commentator,  quoting  the  text  of  Yajnavalkya  before  cited, 
explains  it  as  referring  to  a  partition  made  by  brothers  on  the  demise  of 
their  father  while  the  pregnancy  of  the  father's  widow  was  not  manifest. 

Tde  author  of  the  Sarasvati  Vilasa,  following  Vijnaneswara,  inter- 
prets the  first  part  of  the  text  of  Yajnavalkya  as  applying  to  the  son 
begotten  after  partition,  and  the  last  part  of  the  text  as  applying  to  the 
son  born  of  a  mother  whose  pregnancy  existed  but  was  unknown  at  the 
time  of  partition — Sarasvati  Vilasa,  227-239. 

Without  contradicting  the  views  of  Vijnaneswara,  Devanna  Bhatta 
and  the  author  last-mentioned,  Varadaraja,  in  the  Vyavahara  Nirnaya, 
explains  the  texts  in  terms  which  would  apply  to  a  son  born  at  any  time 
after  partition  if  the  father  has  no  property.  He  observes  :  "  Yajnavalkya 
says  that  for  one  born  after  partition  a  provision  is  to  be  made  from  the 
divided  brother's  own  shares  if  there  be  no  property  of  the  father,"  and 
he  cites  the  texts  of  Yajnavalkya  and  Vishnu  before  quoted  in  support  of 
the  statement. 

Inasmuch  as  the  rule  declared  by  him  accords  with  that  stated  by 
his  more  illustrious  predecessors,  if  it  be  limited  to  the  son  born  [73] 
immediately  on  his  father's  death,  it  would  perhaps  be  dangerous  to 

*  7  Sacred  Books  of  the  East,  p.  88.  t  3  Sacred  Books  of  the  Eaat,  p.  302. 
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accept  it  in  its  generality  and  rely  on    it   as   establishing   an    instance  of 
divested  estate. 

The  rule  of  the  Mitakshara,  the  Smriti  Chandrika,  and  the  Sirasvati 
Vilasa,  that  a  son  begotten  after  partition  has  no  property  in  the  separated 
shares  of  the  brothers  is  the  legitimate  sequence  of  the  rule  that  property 
is  acquired  by  a  son  by  birth  and  is  acquired  by  a  son  only  in  property, 
whether  ancestral  or  self-acquired,  of  which  at  the  time  of  his  birth  his 
father  is  the  owner.  There  is  some  reason  for  .recognizing  the  inchoate 
right  of  the  begotten  :  the  obligation  to  provide  for  the  unhegotten,  though 
recognized  as  moral,  has  legal  effect  given  to  it  in  no  other  instance  in 
Hindu  law. 

An  argument  that  the  share  obtained  by  oartition  may  be  divested  in 
part  by  the  appearance  of  a  co-heir,  whose  right;  was  not  anticipated  at 
the  time  of  partition,  may,  however,  he  deduced  from  the  rule  respecting 
the  absent  coparcener  and  his  descendants.  This  rule,  the  author  of  the 
Sarasvati  Vilasa  considers  analogous  to  the  rule  respecting  the  son  born 
after  partition — Sarasvati  Vilasa,  240* 

Quoting  Brihaspati,  he  declares  that  "  when  a  division  is  made  in 
ignorance  of  the  existence  of  one  who  has  for  a  very  long  time  been 
absent  in  a  distant  place,  a  share  belongs  even  to  him" — Sarasvati  Vilasa, 
241 ;  that  this  share  is  not  a  full  share  but  a  half  share  (Sarasvati  Vilasa 
240),  and  that  the  right  to  claim  belongs  to  one  in  the  third,  fifth  or  even 
seventh  degree  from  the  ancestor  (242)  ;  and  he  cites  another  text  which 
he  attributes  to  Vishnu,  though  it  is  elsewhere  attributed  to  Brihaspati— 
''The right  to  take  a  share  shall  belong  to  him  who  returns  after  a  divi- 
sion, or  who  returns  before  it  anl  has  deiernaiaed  to  take  his  own  share, 
when  he  has  proved  his  proprietorship  in  wealth  in  the  possession  of 
another  person  by  direct  or  indirect  evidence,  not  otherwise." 

The  same  rules  will,  with  slight  variation,  be  found  in  the  Smriti 
Chandrika,  Chap.  XIII,  21-26,  and  are  apparently  glanced  at  in  Mitakshara, 
Chap.  II,  Sections  9,  13.  It  may  of  course  be  said  that  the  interest  vest- 
ed by  birth  in  the  coparcener  who  went  to  a  distant  country  and  was 
not  divested  by  a  partition  made  in  ignorance  of  his  rights.  The  point 
of  analogy  between  the  case  of  the  after-born  son  and  the  absent  coparce- 
ner is  the  ignorance  of  a  latent  right,  which  prevents  the  absolute  vesting 
of  the  shares  on  partition. 

[74]  The  Hindu  law  did  not  take  thought  only  for  those  members  of 
the  family  who  were  competent  to  discharge  sacrificial  functions,  and  while 
it  saw  the  wisdom  of  restraining  the  disqualified  from  dealing  with  the 
family  wealth,  it  secured  to  them  maintenance  during  disqualification  and 
a  restoration  to  their  rights  when  that  disqualification  ceased. 

In  Gautama's  institutes  no  mention  is  made  of  the  persons  disquali- 
fied except  idiots  and  eunuchs.  These  must,  it  is  said,  be  supported  and  it 
is  added  :  "  The  male  offspring  of  an  idiot  receives  his  father's  share'* — 
Chap.  XXVIII,  42—33  (]). 

Narada  mentions,  among  those  incapable  of  inheriting,  persons  afflict- 
ed with  a  chronic  or  an  agonizing  disease,  idiots,  mad  men,  and  lama 
men  ;  and  adds  these  must  be  maintained  by  their  family,  but  their  sons 
take  their  respective  shares — Chap.  XIII,  Section  22  (2). 

Vishnu  declares  that  "  out-castes,  eunuchs,  persons  incurably  diseas- 
ed or  deficient  in  organs  of  sense  or  action,  such  as  blind,  deaf,  dumb 


(1)  2  Sacred  Books  of  the  East,  p.  301. 


(2)  Jolly's  Translation,  p.  97. 
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or  insane  persons  or  lepars,  do  not  receive  a  share;  they  should  be  maintain-       1885 
ed  by  those  who  take  the  inheritance  and   their   legitimate  sons   receive      MAT  1. 
a  share— Chap.  XV,  Sections  32—35  (l). 

Yajnavalkya's  texts  are  rendered  as  follows: —  FULL 

"  An  impotent  person,  an  outcaste  and  his  issue,  one  lame,    a  mad     BENCH- 
man,   an  idiot,  a  blind  man  and  a  parson  afflicted  with  an  incurable  disease        ~~ 
are  to  be  maintained. 

"  But  their  blameless  sons,  whether  legitimate  or  the  offspring  of  a 
kinsman,  are  entitled  to  inherit.  Their  daughters  should  be  maintained 
until  they  are  provided  with  husbands.  Their  childless  wives  conducting 
themselves  aright  should  be  maintained  until  they  are  provided  with  hus- 
bands—" Sections  140-142  (2). 

Nilakantha  Bhatta,  citing  the  text  of  Yajnavalkya  regarding  the  dis- 
qualification of  an  impotent  person,  an  outcaste,  &c.,  observes  :  "  If  after 
division  virility  be  restored  or  the  other  [disqualification]  be  cured  by  medi- 
cine or  by  other  means,  the  person  will  then  receive  his  share  like  a  son 
born  after  partition,"  Cnap.  IV,  Section  XI,  13  (Mandlik,  p.  99).  In  chap. 
IV  he  had  discussed  what  share  was  taken  by  a  son  begotten  after  partition 
[75]  by  a  man  separated  from  his  sons,  and  in  accordance  with  other 
commentators  he  declared  him  solely  entitled  to  his  father's  wealth  and  to 
have  no  claim  on  that  of  his  brothers  (Mandlik,  p.  47).  He  adds  that,  if 
the  father  leave  nothing  but  debts,  the  son  begotten  after  partition  is  not 
bound  to  pay  those  debts  without  receiving  a  share  from  those  formerly 
separated,  which  seems  to  imply  that,  under  such  circumstances,  a  share 
should  be  given  to  him.  But  he  also  declares  the  right  of  a  son  born 
immediately  after  a  partition  of  a  mother  or  step-mother  or  brother's  wife, 
whose  pregnancy  was  uncertain,  and  he  cites  the  text  quoted  by  the 
author  of  the  Mitakshara,  and  from  which  the  learned  Judges  of  the 
Calcutta  Court  inferred  reference  was  made  to  the  case  of  the  son  begotten 
after  partition.  Quoting  this  text:  "  When  the  sons  have  been  separated, 
one  who  is  afterwards  born  of  a  woman  equal  in  class  shares  the  distri- 
bution," the  commentator  proceeds — "the  partition  is  to  be  thus  effected. 
Something  is  to  be  contributed  by  all  the  brothers  or  others  (who  had 
previously  sharedj  until  the  posthumous  son's  share  is  equal  to  their  own." 
And  he  concludes  with  a  text  of  Vishnu,  "Sons  with  whom  the  father  has 
made  a  partition  should  give  a  share  to  the  son  born  after  partition." 
The  text  of  Yajnavalkya  is  in  truth  an  authority  generally  for  tne  right 
of  the  son  born  after  partition  to  participate  in  the  inheritance.  The 
words  rendered  in  the  Mitakshara  "shares  the  distribution"  may  be 
rendered  "is  a  share-taker." 

The  author  of  the  Smriti  Chandrika  devotes  a  chapter  (Ch.  V)  to  the 
consideration  of  exclusion  from  inheritance'  He  commences  by  quoting 
a  text  of  Devala  :  "  When  the  father  is  dead,  an  impotent  man.  a  leper,  a 
mad  man,  an  idiot,  a  blind  man,  an  outcaste,  the  offspring  of  an  outcaste 
and  an  ascetic  are  not  competent  to  share  the  heritage."  He  observes 
that  the  words  "  when  the  father  is  dead  "  were  used  simply  to  indicate 
the  period  of  partition,  and  that  it  is  not  to  be  supposed  that  the  classes 
mentioned  would  be  entitled  to  inheritance  if  a  partition  were  made  during 
the  lifetime  of  the  father ;  and  in  support  of  his  opinion  he  refers  to  the 
text  of  Apastamba  (3) — "  He  should,  during  his  lifetime,  divide  his  wealth 
equally  amongst  his  sons,  excepting  the  eunuch,  the  mad  man,  and  the 

(1)  7  Sacred  Books  of  the  East,  p.  64.  (2)  V.  N.  Mandlik.  p.  223 

(3)  3  Sacred  Books  of  the  East,  p.  132. 
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1885        outcasfce" — Smriti  Chandrika,  chap.  V,  Section  3.      He  observes  the  text  of 

MAY  1.      Vishnu  above  quoted  that  by  the  adjective  "incurable"  being  placed  in  the 

[76]  text  before  the  term  "  disease  "  alone,  it  would  appear  that  persons 

FULL       afflicted  with  impotense,  loss  of  limb  (Qy.  of  power  in  a  limb),  &c.,  that  are 

BENCH,     of  a  curable  character  are  also  disqualified  for  inheritance.     Hence  it  must 

~~~        be  understood  that  such  as  appear  at  the  time  of   division  to  have   been 

afflicted  with  imp  'tence,  &e.,  are  excluded  from  their  shares  and  that   the 

*       ''       exclusion  is  not  confined  to  those  only  that  are  naturally,  that  is  by  birth, 

impotent  or  the  like  (Section  9).     He   declares,  eiting  the  text  of   Yajna- 

valkya  above  quoted,  that  all  whom  he  has  enumerated  as    incompetent  to 

inherit  are  entitled  to  be  maintained  (Section  20).     Adverting  to  a    text  of 

Devala  he  states  that  the  qualified  sons  of  disqualified  persona,  other    than 

the  son  of  the  outcasteborn  after  his  father's  degradation,  taka  the  shares 

of  their  parents  in  the  wealth  of  their  grandfather  Sections  32-38,   that 

disqualified  sons   of   disqualified  fathers    must  be    maintained ,  and    that 

unmarried  daughters  of  such  fathers  must  ba  maintained  until  marriage. 

The  following  passages  in  the  treatise  on  inheritance  of  the  Sarasvati 
Vilasa  illustrate  the  views  entertained  in  Southern  India  as  to  the  posi- 
tion of  disqualified  heirs.  The  author  declares  it  to  be  the  duty  of 
sons  who  take  the  inheritance  to  provide  for  the  marriage  of  daughters 
who  were  capable  of  marriage,  although  they  might  have  some  personal 
defect  which  in  a  male  would  be  ground  of  disqualification.  He  then 
quotes  the  text  of  Manu  in  the  following  terms  :— 

"  The  impotent  and  outcaste  are  not  sharers  ;  he  who  is  born  blind 
and  he  who  is  deaf :  so  also  mad  men,  idiots  and  the  dumb  ;  also  those 
who  are  memberless — verse  148  (Foulkes,  p.  31). 

He  proceeds  to  observe: — 

"  The  meaning  of  this  is  ;  '  Impotent  persons  and  outcasfces  do  not 
take  shares.  The  two  thus  mentioned  are  to  be  nourished  and  cherished 
by  their  brothers  who  are  eligible  or  by  those  who  take  the  estate  or  by 
those  who  take  the  women. 

"  Those  who  are  blind  and  those  who  are  deaf,  as  to  those  thus 
coupled  together,  to  them  a  share  belongs  certainly  (tayoh  amzsh  aste 
eva)  ',  but  though  they  are  possessed  of  a  share  they  are  maintainable 
(Kantai  amsahyuktam  api  poshyam)  by  reason  of  potentiality  of  marriage 
(vivahabhavat).  By  the  use  of  the  word  (tata)  '  so  '  the  inner  meaning  is, 
deformed  persons,  if  they  are  eligible  for  marriage,  are  share-takers  and  are 
to  be  nourished  and  cherished." 

[77]  Mad  men,  idiots  and  the  dumb,  because  all  these  are  mentioned 
in  a  group,  they  are  only  to  be  maintained.  They  are  not  share-takers. 
"  If  they  are  not  eligible  for  marriage"  is  to  ba  supplied.  The  expression 
"  memberless  "  includes  also  females.  And  in  a  latter  passage,  comment- 
ing on  the  text  of  Apastamba  "  Let  him  divide  the  heritage  among  his 
sons  in  equal  shares  during  his  lifetime  rejecting  the  impotent,  the  insane 
and  the  outcaste  also,"  the  commentator  observes  the  word  "also" 
includes  those  who  are  not  eligible  for  marriage. 

The  right  of  the  disqualified  person  to  inherit,  if  he  is  cured  of  his 
disqualification,  is  likened  to  the  right  of  a  son  born  after  partition. 

The  son  born  after  partition  may  be  a  son  begotten  and  born  after 
partition  in  his  father's  lifetime.  He  may  be  a  son  begotten  before  partition 
and  born  after  it  in  his  father's  lifetime.  He  may  be  a  son  begotten  before 
partition  and  born  after  it  when  the  partition  has  been  made  after  the 
father's  death. 
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The  common  feature  in  all  three  cases  is  that  he  takes  a  share  in  the        1885 
wealth.     In  the  first  case  he  takes  the  shares  of  his  parents  and  acquisi-      MAY  1. 
ti«ns  made  after  partition,  or,  if  his  father  has  reserved  no  share,  he  may 
call  upon  his  brothers  to  make  up   a  share   to  him.     In  the  second  and      FULL 
tbkd  cases  he  takes  a  share   made  up   out  of  the  shares  of  his  brothers.     BENCH. 
In  no  case  is  he  excluded  altogether  although  the  estate  may  have  vested. 

Analogy  is  intended  to  illustrate  and  not  to  limit.  The  analogy  9  *•  8* 
bafeween  the  case  of  the  disqualified  person  and  the  case  of  the  after-born  (*"-B>)' 
son  is  incomplete  if  the  opinion  of  the  Calcutta  High  Court  be  adopted, 
and  the  true  meaning  of  the  analogy  appears  to  be  explained  by  the  author 
of  the  Sarasvati  Vilasa.  There  are  classes  of  disqualified  persons  who 
cannot  be  relieved  of  their  disqualification  and  cannot  transmit  heritable 
blood  ;  there  are  classes  who,  though  they  may  be  unable  to  be  relieved  of 
their  disqualification,  are  capable  of  transmitting  heritable  blood.  Their  ' 
right  to  share  in  the  family  wealth  is  latent,  or  may  come  into  existence 
at  a  future  time  as  it  does  in  the  case  of  the  after-born  son.  When  it 
comes  into  existence,  either  in  the  person  of  the  formerly  disqualified  heir 
or  of  his  son,  it  is  to  be  recognized.  If  capable  of  transmitting  heritable 
blood,  they  are  share-takers  though  not  at  the  time  share-enjoyers.  If 
the  son  of  a  disqualified  person  is  born  in  his  grandfather's  lifetime  and 
his  father  dies,  he  [78]  is  at  once  entitled  to  be  recognized  as  a  member 
of  the  coparcenary  ;  the  only  ground  for  depriving  him  of  that  right,  if  his 
father  dies  after  the  grandfather's  death,  is  insistence  on  the  rule  against 
divesting  an  estate  once  vested. 

That  the  rule  prohibiting  the  divesting  an  estate  once  vested  in  a 
full  owner  cannot  be  laid  down  without  exception,  in  resoect  of  property 
governed  by  the  law  of  the  Mitakshara,  appears  to  be  established  by 
admitted  rules  and  by  judicial  decision. 

A,  who  after  his  father's  death  becomes  the  sole  and  absolute  owner 
of  the  wealth  in  which  on  his  birth  he  had  become  a  co-owner  with  his 
father,  marries  and  has  a  son  B  horn  to  him.  His  absolute  estate  is  imme- 
diately converted  into  a  coparcenary  estate,  and  as  other  sons  C  and  D  are 
born,  the  interests  of  A  and  B  are  practically  curtailed  by  the  admission 
of  new  coparceners.  It  is  true  that  while  the  estate  remains  coparcenary 
it  is  vested  as  a  unit  in  all  the  male  members,  and  that  the  diminution  in 
the  interest  which  each  member  would  take  on  a  partition  is  not  strictly 
a  divesting,  thoughit  must  be  remembered  that  the  right  vests  in  birth 
and  not  on  partition.  But  let  a  partition  be  made  in  A's  lifetime  and  let 
him  reserve  no  share  for  himself  and  then  let  a  son  E  be  born  to  him 
who  was  not  in  the  womb  at  the  time  of  partition.  We  have  authority 
for  saying  he  would  be  entitled  to  require  bis  brothers  to  contribute  out 
of  their  allotments  so  that  all  might  receive  au  equal  portion  of  the  family 
wealth.  Again,  let  the  eldest  son  B  have  gone  to  a  foreign  country  and 
let  his  brothers  in  his  absence  make  a  partition  of  the  family  wealth  :  a 
share  is  not  necessarily  set  part  for  him ;  the  time  may  have  elapsed 
when  it  may  reasonably  be  believed  he  was  dead.  According  to  Hindu  law, 
which  does  not  in  other  cases  ignore  limitation,  he  may,  after  seven  gene- 
rations, return  and  claim  to  have  a  share  or  a  half  share  made  up  to  him 
out  of  his  brothers'  allotments. 

Again,  let  C  have  died  before  partition,  leaving  a  widow  and  having 
given  her  power  to  adopt  which  she  does  not  exercise  till  after  a  partition 
has  been  made  by  B,  D  and  E.  When  she  exercises  her  power  we 
apprehend  that  the  adopted  son  would  be  entitled  to  call  upon  his  unoles 
to  make  over  to  him  a  portion  of  the  wealth  equal  to  that  which  would 
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1885       have  been  taken  by  bis  father— Sri  Baghunadha  v.  Sri  Brozo  Kishore  (1). 

MAY  l.      To  the  argu-[79]  ment  of  Mr,  Justice  Norman  that;  a  widow  by   adopting 

a  son  caused  a  divesting  of  the  estate,    it  was  objected    that  she   divested 

FULL       onjy  ner  own  estate.     This  no  doubt  is  true  where  the  estate  has  descended 

BENCH,    to  her  as  the  sole  heir:  but  where  the  estate  has    descended  to  more  than 

one  widow  jointly,  an  adoption  by  any  one  of  them  divests  the  estate  of 

the  others— Rakmabai  v.  Badhabai  (2). 

It  may,  however,  ba  objected  that  in  this  case  the  estate  had  not 
vested  in  a  full  male  owner,  and  that  the  learned  Judges  of  the  Bombay 
Court  supported  the  adopted  son's  claim  on  the  ground  that  the  widow 
who  bad  not  made  the  adoption  was  bound  to  consent  to  it. 

A  case,  however,  arose  in  this  presidency  and  went  before  the  Judicial 
Committee,  in  which  an  estate  was  divested  from  a  full  male  owner  by 
reason  of  an  adoption  made  by  a  widow. 

An  impartible  zaraindari,  the  property  of  two  undivided  brothers,  was 
in  the  possession  of  the  elder.  On  his  death,  leaving  a  widow  and  no 
male  issue,  the  brother  became  entitled  by  survivorship  to  the  entire 
estate.  The  widow  made  a  valid  adoption  to  her  husband  and  it  was 
held  the  adopted  son  wa*  entitled  to  possession  of  the  zamindari — Sri 
Raghunada  v.  Sri  Brozo  Kishore(l). 

The  existence  of  a  valid  power  creates  a  potentiality  of  inheritance, 
which  may  be  likened  to  that  of  a  son  in  the  womb.  The  estate  is  taken 
conditionally.  It  is  difficult  to  distinguish  these  cases  from  that  of  the 
disqualified  share-taker,  who  may  afterwards  become  qualified  to  demand 
possession  or  who  may  beget  a  qualified  son. 

In  our  judgment,  it  must  be  held  that  the  estate  vests  subject  to  its 
being  divested  on  the  recovery  of  the  disqualified,  or  the  birth  of  a  qualified, 
heir.  We,  therefore,  affirm  the  decree  of  the  Court  of  the  Subordinate 
Judge  and  dismiss  the  appeal  with  costs. 


9  M.  80  =  10Ind.  Jar.  100 
[80]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Parker. 


SUDINDRA  (Appellant),  v.  BUDAN  (Respondent)  * 
[31st  August  and  4th  September,  1885.] 

Civil  Procedure  Code,  Section  244. 

B  obtained  a  decree  on  a  settlement  of  accounts  made  with  V  as  trustee  of  a 
mutt.  V's  title  as  trustee  having  subsequently  been  negatived  by  decree  and 
the  title  of  S  declared,  B  applied  to  execute  his  decree  against  the  property  of  the 
mutt  and  to  have  S  substituted  as  party  to  the  suit  in  place  of  V. 

The  application  was  rejected  by  the  Munsif,  but  on  appeal  the  Distict  Judge 
made  S  a  party  and  reserved  ior  determination  in  execution  proceedings  the 
question  whether  the  debt  was  contracted  for  the  benefit  of  the  mutt  : 

Held,  that  S  was  properly  made  a  party,  but  that  it  was  not  open  to  him  to 
raise  this  question  in  execution  proceedings. 

£F.,  29  M.  553  (555)  =  16  M.L.J.  415;  Rel.,  14  C.L.J.  83  =  10  Ind.  Gas.  532  ;  7  Ind. 
Gas.  11  (14);Appr.,  23  C.  639  (641);  R.,  22  B.  475  (480);  23  B.  237  (242); 
12  M.  503  (504);  18  M.  131  (132);  19  M.  419  (422);  17  M.L.J.  484  (485); 
10.C.  49  (50);  7  O.C.  199  (200);  Not  Appl.,  33  M.  75  (77)  =  3  Ind.  Gas.  737  = 
19  M.L.J.  651  =  6  M.  L.T.  199.] 

*  Appeal  against  Order  69  of  1885. 
(1)  3  LA..  154  =  1  M.  69.  (-2)  5  B.H.C.R.A.C.  181. 
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THIS  was  an  appeal  against  an  order  of  J.  W.  Best,  District  Judge  of  1885 
South  Canara,  reversing  an  order  of  K.  Krishna  Eau,  District  Munsif  of  SEP.  4. 
Udipi,  passed  in  execution  of  the  decree  in  suit  374  of  1882. 

The  facts  appear  sufficiently,    for  the  purpose  of  this  report,  from  the     APPEL- 
judgments  of  the  High  Court  (HUTCHINS  and  PARKER,  JJ.).  LATE 

Ramachandra  Ban  Saheb,  for  appellant.  CIVIL. 

Srinivasa  Rau,  for  respondent.  

9M.  80  = 
JUDGMENTS.  10  Ind.  Jur. 

PARKER,  J. — The  plaintiff  made  a  settlement  of  accounts  with  defend- 
ants Nos.  1  and  2  as  representatives  of  the  mutt  in  September  1882.  He 
sued  on  that  settlement  of  accounts  in  original  suit  374  of  1882  and  ob- 
tained a  decree  in  October  1882.  Defendants  Nos.  1  and  2  had  been 
declared  trustees  of  the  mutt  as  against  defendant  No.  3  by  the  District 
Court  on  20bh  April  1881,  hut,  at  the  time  of  the  settlement  of  accounts 
and  of  the  decree  in  suit  374,  an  appeal  by  defendant  No.  3  was  pending 
in  the  High  Court. 

That  appeal  (66  of  1881)  was  decided  by  the  High  Court  in 
favor  of  defendant  No.  3  in  May  1883,  defendant  No.  1  being 
pronounced  illegitimate  and  his  consecration  to  the  priesthood  of 
[81]  the  mutt  invalid.  The  plaintiff  then  substituted  defendant  No.  3 
for  defendants  Nos.  1  and  2  as  the  representative  of  the  mutt  ou  the 
record,  and  applied  for  execution. 

The  District  Munsif  refused  the  application  on  the  ground  that  the 
decree  had  been  obtained  against  the  wrong  party,  but  the  District  Judge 
on  appeal  allowed  defendant  No.  3  to  be  taken  as  the  representative  of 
the  mutt  in  succession  to  defendants  Nos.  1  and  2,  but  reserved  as  open 
to  be  considered  under  Section  244,  Code  of  Civil  Procedure,  the  question 
whether  the  debt  had  been  contracted  tor  the  service  of  the  mutt,  and 
remitted  the  application  to  be  disposed  of  by  the  District  Munsif  after 
taking  the  necessary  evidence. 

Defendant  No.  3  appeals  against  this  order  on  the  grounds  that 
Section  244  does  not  apply,  that  he  cannot  be  bound  by  a  decree  obtained 
against  trespassers,  and  that  plaintiff's  decree  in  suit  374  was  fraudulently 
and  collusively  obtained. 

The  plaintiff,  in  dealing  with  defendants  Nos.  1  and  2,  was  dealing 
with  persons  who  had  been  pronounced  by  a  Court  of  competent  jurisdic- 
tion as  rightfully  representing  the  mutt.  He  could  not  have  settled  his 
accounts  with  defendant  No.  3  as  representing  the  mutt,  but,  as  be 
brought  his  suit  pendente  lite  without  including  defendant  No.  3,  he  of 
course  got  his  decree  subject  to  the  risk  of  having  it  questioned  by  defend- 
ant No.  3  should  he  succeed  in  bis  litigation. 

Defendant  No.  3  complains  that  the  decree  is  not  binding  upon  him. 
It  is  however  binding  on  the  mutt  against  which  it  has  been  given,  and  his 
only  interest  in  the  matter  is  as  the  representative  of  the  mutt. 

The  question  referred  by  the  Judge  to  the  District  Munsif  really  re- 
opens the  whole  litigation  in  an  execution  proceeding.  The  case  relied 
on  Arandadhi  v.  Natesha  (1)  is  not  in  point,  as  in  that  case  the  plaintiff  had 
been  impleaded  as  the  legal  representative  during  the  pendency  of  the  suit 
and  had  been  wrongly  directed  by  the  District  Munsif  to  bring  a  regular 
suit  to  try  questions  arising  in  execution. 

(1)  5  M.   391. 
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1885  In  a  suit  brought  by  Sebaits  entrusted  with  the   property  of   an    riel 

SEP.  4.      to  set  aside  decrees  obtained  against  their  predecessors  in  the  Sebaitship, 

it  was  held  by  the  Privy     Council  in  Prosunno   [82]    Kumari  Debiya 

APPEL-     V-  Golab  Chand  Baboo  (1)  that,  in  the  absence  of  proof  of  fraud  and  collu- 
LATE       sion,  the  judgments  upon  which   these  decrees   were  founded  were  not 
CIVIL.      °Pen  t°  review,  but  were    entitled  to  the  force  due   to  judgments  of  com- 
petent   Courts.     It  was  observed,  however,    that,    before   applying   the 
9  M.  80=     principle  cf  res  judicata  to  judgments  of  this  character,  the  Courts   should 
10  Ind.  Jar.  foke  care  fco  be  satisfied  that  the    decreos  relied  on  are  untainted   by  ftnml 
100.        or  collusion,  and  that  the   necessary  and  proper  issues  were  raised,  tried 
and  decided  in  the  suits  which  led  to  them. 

It  appears,  therefore,  that  it  is  open  to  defendant  No.  3  to  bring  a  suit 
to  have  plaintiff's  decree  set  aside  on  the  ground  of  fraud  or  collusion, 
in  which  suit  the  plaintiff  would  not  necessarily  be  allowed  to  plead  res 
judicata.  The  initiative,  however,  must  rest  with  defendant  No.  3  upon 
whom  lies  the  onus  of  coming  forward  and  taking  steps  to  set  aside  a 
decree,  which,  as  it  stands,  is  binding  upon  the  mutt  represented  by  him. 
This  is  quite  a  different  thing  to  allowing  a  new  trial  in  execution  pro- 
ceedings, in  which  the  plaintiff  would  certainly  be  entitled  to  plead  that 
the  cause  was  already  heard  and  determined  in  his  own  favor. 

We  must  set  aside  so  much  of  the  Judge's  order  as  directs  the 
District  Munsif  to  determine  in  execution  whether  the  debt  was  contract- 
ed for  the  service  of  the  mutt,  and  muse  allow  the  plaintiff  to  execute  the 
decree. 

Defendant  No.  3  (appellant)  must  pay  plaintiff's  (respondent's)  costs 
in  this  appeal. 

HUTCHINS,  J. — I  think  the  conclusion  arrived  at  by  my  learned 
colleague  is  right. 

The  first  question  is  whether  the  appellant  is  the  representative  of 
the  former  Tirtbasami  in  the  sense  that  he  can  be  placed  on  the  record 
and  the  decree  executed  as  against  him.  Vijayendra  Tirthasami  had 
been  for  some  time  the  de  facto  trustee  and  manager  of  the  mutt 
before  the  appellant  brought  his  suit.  The  decree  of  the  District  Court, 
dated  February  1881,  dismissed  that  suit  and  confirmed  Vijayendra  in 
his  position  as  manager.  Although  there  was  an  appeal  pending,  the 
respondent  could  not  have  settled  his  accounts  with  any  one  but  Vijayen- 
dra, and  though  he  might  perhaps  have  joined  appellant  as  a  defendant 
in  his  suit,  it  is  obvious  that  appellant,  being  out  of  possession  and 
[83]  without  access  to  the  accounts,  would  have  been  placed  at  a  great 
disadvantage  in  contesting  the  debt ;  indeed  ifc  is  doubtful  if  he,  a  mere 
claimant  as  he  then  was,  could  have  effectually  resisted  a  suit  on  a  settle- 
ment of  accounts  by  the  recognized  trustee.  The  decree  was  given  express- 
ly against  the  mutt,  though  as  represented  by  Vijayendra.  Now  that  the 
appellant  has  succeeded  in  establishing  his  preferential  title,  he  takes 
Vijayendra's  place  as  representative  of  the  mutt  against  which  the  decree 
was  passed.  I  think  the  Judge  has  rightly  held  that  he  ought  to  be  substi- 
tuted for  Vijayendra  on  the  record  as  guardian  and  representative  of  the 
mutt. 

But  I  also  agree  with  Mr.  Justice  Parker  that  in  execution  the  ap- 
pellant cannot  dispute  the  correctness  of  the  decree.  Under  Section  244 

(1)  14  B.L.E.  450. 
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the  questions  to  be  decided  in  execution  are  questions  relating  to  the  execu-  1885 

tion,  discharge   or  satisfaction  of  the  decree.     A   question  whether   the  SEP.  4. 

decree  was  obtained  by  fraud  or  collusion  is  not  one  which  relates  to   the        

execution  of  the  decree,  but  which  affects  its  very  subsistence  and  validity.  APPEL- 

Such  a  question  can  only  be  raised  by  a  separate  suit.  LATE 

CIVIL. 

9  M.  83  =  2  Weir  336.  9  H.  80= 

APPELLATE  CRIMINAL.  10I?iJ"r> 

100. 

Before  Mr.  Justice  Kernan  (Officiating  Chief  Justice),  and 
Mr.  Justice  Midtusami  Ayyar. 


SUBBA  v.  THE  QUEEN-EMPRESS.* 
[18th  and  23rd  September  and  2nd  October,  1885.] 

Criminal  Procedure  Code,  Sections  286,  288 — Witnesses,  Examination  of —Irregularity . 

At  a  trial  before  a  Sessions  Court,  the  Attorney  who  appeared  for  the 
prisoner  suggested  to  the  Court  that,  to  expedite  the  trial,  certain  depositions  of 
witnesses  for  the  prosecution,  taken  before  the  Magistrate,  should  be  read,  and 
that  he  should  be  allowed  to  cross-examine  the  witnesses  thereupon ;  to  this 
course  the  Government  Prosecutor  and  the  Court  consented. 

Held,  that  this  procedure  was  illegal,  but  that,  inasmuch  as  it  had  not 
occasioned  a  failure  of  justice,  a  new  trial  should  not  be  granted. 

[R.,  8  Bom.L.R.  538  (541).] 

THIS  was  an  appeal  from  the  sentence  of  J.  W.  Eeid,  Sessions  Judge 
of  Coimbatore,  in  case  No.  33  of  1885. 

[84]  Mr.  Grant,  for  the  prisoner. 

The  Acting  Government  Pleader  (Mr.  Powell],  for  the  Crown. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (KERNAN,  OFFG.  C.J.,  and  MUTTUSAMl|AYYAR,  J.). 

JUDGMENT. 

KERNAN,  OFFG.  C.J.  — When  this  case  was  called  on  for  hearing  on  the 
18th  of  September,  Mr.  Grant,  Counsel  for  the  prisoner,  called  the  attention 
of  the  Court  to  the  unusual  course  adopted  at  the  trial  in  reference  to  the 
direct  evidence  of  some  witnesses  for  the  prosecution,  but  which  course, 
he  admitted,  was  adopted  by  the  Sessions  Judge  on  the  suggestion  of  the 
Attorney  who  acted  for  the  prisoner  and  conducted  his  defence.  The 
course  adopted  is  specified  at  page  23  of  the  printed  paper  after  the  cross- 
examination  of  the  sixth  witness  for  the  prosecution. 

"  Arrangement  regarding  the  examination  of  witnesses  : — The  At- 
torney for  the  defence  suggests  that,  to  expedite  the  trial,  the  deposition 
of  each  witness  called  by  the  prosecution  given  by  the  witness  before  the 
Magistrate  should  be  read  in  evidence  and  he  be  permitted  to  cross-ex- 
amine. The  Government  Prosecutor  consents  to  this  procedure.  The 
Court  consents  to  this  procedure  if,  on  each  witness  being  called,  there 
be  nothing  which  appears  to  render  this  procedure  unadvisable." 

Accordingly  the  rest  of  the  prosecution  witnesses,  eleven  in  number, 
when  called,  were  affirmed.  The  deposition  by  each  witness  before  the 
committing  Magistrate  in  the  presence  of  the  prisoner  was  read.  The 
witness  stated  he  had  made  that  deposition  which  was  then  marked,  and 
the  witness  was  cross-examined  on  it. 
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.4885  The    Sessions    Judge    does    not;   refer    to    any  section  of  the  Code 

OCT.  2.      authorizing  him    to  assent    to   the  arrangement.     Section  286    provides 
that  after  jurors  or  assessors  are  chosen,  and  artar  the  prosecutor  opens 
EIf'     his  case  as  thereby  directed,     "  the  prosecutor  shall  then  examine    his 
LATE        witnesses."     This  examination  of  witnesses  present,  clearly  means  oral 
CRIMINAL,  examination  (except  in  cases  where  evidence  is    taken    by    commission 
or  in  any  case  where  a  witness  is  deaf  or  dumb).     Such  oral  examina- 
tion is  therefore  the  general  rule  and  has  always  been  so. 

2  Weir  356.  jjj  wj}j  ^  admitted  that  it  is  of  the  utmost  importance  that  the    rule 

should  be  followed  in  all  cases  where  the  witness  is  present  [85]  to  be 
examined.  If  a  witness  before  the  Magistrate  gave  a  true  statement,  he 
will  probably,  if  intending  to  tell  the  truth,  repeat  the  same  statement 
without  substantial  difference  at  the  trial.  If.  on  the  contrary,  his  state- 
ment before  the  Magistrate  was  not  true  in  important  particulars,  he  may 
not  be  able  to  repeat  the  same  statement  and  may  omit  something  im- 
portant mentioned  in  his  former  evidence,  or  may  deny  on  oral  examina- 
tion that  he  did  make  a  particular  statement  before  the  Magistrate.  The 
demeanour  of  the  witness  may  be  important  for  the  assessors  or  Judge 
towards  forming  an  opinion  of  his  truth.  It  is  not  necessary  to  go  into  the 
many  reasons  why  this  rule  should  be  followed.  It  is  sufficient  to  say  it 
is  the  rule,  and  is  founded  on  reason  and  justice. 

Is  there  then  any  legal  ground  in  this  case  for  departure  from 
that  rule  ? 

Section  288  provides  that  the  evidence  of  a  witness,  duly  taken  in 
the  presence  of  the  accused  before  the  committing  Magistrate,  may,  in  the 
discretion  of  the  presiding  Judge,  if  such  witness  is  produced  and  examined, 
be  treated  as  evidence  in  the  case.  Section  288  is  not  an  exception  to  the 
rule  in  Section  286,  for  it  contemplates  that  the  evidence  taken  in  the  pre- 
sence of  the  Magistrate  may,  in, the  discretion  of  the  Judge,  if  the  witness 
is  produced  and  examined,  be  treated  as  evidence.  Section  '288  does  not 
dispense  with  the  examination  of  the  witness  as  directed  by  Section  286. 
The  examination  contemplated  in.  Section  288  is  examination  of  a  witness 
in  the  ordinary  way,  viz.,  orally,  in  reference  to  the  case.  The  provision  is 
not  that  the  evidence  before  the  Magistrate  may  be  put  in  as  the  evidence 
of  the  witness  if  he  is  tendered  for  cross-examination,  but  it  is  that  such 
evidence  before  the  Magistrate  may  be  treated  as  evidence  in  the  case  if 
the  witness  is  examined  ;  that  is,  examined  as  a  witness,  not  if  he  is 
cross-examined  or  tendered  for  cross-examination. 

The  rule  appears  to  contemplate  that  the  witness  shall  first  have 
been  examined,  and  that  after  that  his  evidence  before  the  Magis- 
trate may  be  treated  as  evidence.  It  cannob  be  said  that  the  mere  exa- 
mination of  the  witness  as  to  his  making  the  deposition  before  the 
Magistrate  is  "examination  "  within  the  meaning  of  Section  288.  Section 
288  provides  for  the  exercise  by  the  Sessions  Judge  of  a  discretion  whether 
he  will  treat  the  evidence  of  a  witness  before  the  Magistrate  as  evidence 
in  the  case. 

[86]  Section  288  does  not  provide  that  the  Judge  may  treat  the 
evidence  before  the  Magistrate  of  all  the  witnesses  for  the  prosecution  as 
evidence,  if  all  the  witnesses  are  produced  and  examined. 

If  such  was  the  intention  of  the  Legislature,  different  language  would 
have  been  used.  The  language  is,  "  the  evidence  of  a  witness,  "  and  no 
doubt  this  language  would  justify  a  Judge  in  a  proper  case  in  exercising 
his  discretion  in  respect  of  any  witness  or  witnesses.  But  it  does  nob 
appear  to  contemplate  (by  admitting  the  evidence  before  the  Magistrate  of 
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all  witnesses  or  a  number  of  them   together)  a  complete  change  of   the        1885 
course  and  practice  of  law  especially  laid  down  in  Section  286.  OCT.  2. 

Discretion  is  to  be  exercised  by   the  Judge.     Apparently  this  is  dis- 
cretion in  respect  of   some  circumstances  affecting   the  evidence  of   the     APPEL- 
wifcness  unde"r   the  consideration  of  the  Judge.  LATE 

It  appears  to  apply  very  usefully  when,    upon   hearing   the   oral  evi-  CRIMINAL 

dence  of  a  witness  and  looking  at  his  deposition  before  the  Magistrate,  the 

Judge  may  think  that  a  witness  has  told  the  truth   before  the  Magistrate,    9M.  83  = 
and  has  not,  either  through  design,  mistake,  or  forgetfuiness,  told  the  real  2  Weir  356. 
facts  at  the  trial.     Without  this  Section  288  a  witness  might  be  cross-exa- 
mined as  to  his  prior  evidence   before  the  trial,    and    such  prior   evidence 
might  be  relied  on  to  discredit  the  witness;  but  his   evidence  before   the 
Magistrate  could  uot  be  treated  as  evidence  iu  the  case  except   under  pro- 
per circumstances  governed  by  Section  288. 

In  my  judgment  Section  288  applies  to  the  evidence  of  cases  of  indivi- 
dual witnesses,  each  case  treated  by  itself  and  under  the  circumstances  of 
which  the  Judge  in  his  discretion  thinks  it  advisable  for  the  ends  of  justice 
that  the  prior  evidence  should  be  treated  as  evidence,  and  I  think  it  does 
not  justify  the  order  ma^e  by  the  Sessions  Judge. 

In  this  case  I  do  not  see  that  there  were  any  circumstances  on  which 
the  Judge  had  to  exercise  discretion  as  to  any  witness.  The  reason  for  the 
proposal  of  the  Attorney  is  recorded,  "  to  expedite  the  trial."  The  mean- 
ing of  this  proposal  was  that  the  course  which  the  law  required  to  be  taken 
should  not  be  taken  because  such  course  would  take  time.  To  yield  to  the 
proposal  on  that  ground  the  Judge  would  not  exercise  a  discretion,  because 
he  was  bound  to  take  the  time  required  by  law,  but  he  would  be 
acting  contrary  to  law.  To  yield  to  the  proposal  because  the  Attorney 
[87]  for  the  defence  requested,  and  for  the  prosecution  assented,  would 
not  be  exercising  discretion.  He  had  no  discretion  to  exercise  on  either  of 
these  grounds. 

The  District  Judge  says  :  "  The  Court  consents  to  the  procedure  if, 
on  each  witness  being  called,  there  be  nothing  which  renders  the  procedure 
unadvisable."  That  is  to  say.  the  Judge  adopts  as  the  general  rule  that 
the  evidence  before  the  Mac/istrate  of  each  witness  is  treated  as  evidence, 
unless,  in  the  case  of  any  witness  called,  it  appears  advisable  to  examine 
the  witness  orally.  In  adopting  that  as  the  general  rule,  he  reverses  or 
j>r> ma  facie' refuses  to  act  on  the  rule  laid  down  in  Section  286,  and 
adopts  as  tha  general  rule  a  procedure  which  can  only  be  adopted  when 
circumstances  calling  for  exercise  of  discretion  appear. 

There  is  nothing  on  the  record  to  show  that  any  discretion  was 
exercised  by  the  District  Judge  in  respect  of  admission  of  the  evidence  of 
any  witness,  or  that  any  circumstances  calling  for  exercise  of  discretion 
arose. 

If  the  course  adopted  by  the  Judge  had  been  taken  on  his  own 
motion,  or  on  the  motion  of  the  prosecutor,  speaking  for  myself,  I  should 
feel  it  my  duty  to  set  aside  the  trial  and  conviction  and  direct  a 
re-trial. 

The  question  is  whether  we  should  take  that  course  when  the  proce- 
dure by  the  Sessions  Judge  was  adopted  on  the  suggestion  of  the  Attor- 
ney for  the  prisoner.  We  roust  assume  that  the  Attorney  acted  in 
the  interest  of  his  client  in  making  the  application,  though  he  put 
forward  an  inappropriate  reason  for  it.  Some  of  the  most  impor- 
tant witnesses  against  the  prisoner  were  not  eramined  orally  on  direct 
examination  at  the  trial ;  their  evidence  before  the  Magistrate  was  put 
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1883       in;  however,  these  witnesses  were  cross-examined  for  the  prisoner.    Consi- 
OCT.  3.      dering  the  part  taken  by  the  prisoner's  Attorney  for  his  benefic,  we  are 
unable  to  say  that  the  course  pursued  was  an  error  which  occasioned  a 
APPEL-     failure  of  justice,  Section  537,  and  we  proceei  with  the  appeal. 
LATE  MOTTUSAMI  AYYAR,  J. — In  this    case    the    prisoner  was  arraigned 

CRIMINAL,  on  a  charge  of  murder.  The  trial  was  held  before  the  Judge  aided 
by  two  assessors.  The  Public  Prosecutor  called  seventeen  witnesses 
for  the  prosecution.  The  first  six  witnesses  gave  their  evidence  viva 
Voce  jn  ^ne  reguiar  \vay,  and,  at  the  conclusion  of  the  examination 
of  the  sixth  witness,  the  Attorney  for  the  defence  suggested  that, 
[88]  to  expedite  the  trial,  the  deposition  of  each  witness  called  for  the 
prosecution,  given  by  him  before  the  Magistrate,  should  be  read  in  evidence, 
and  that  he  should  be  permitted  to  cross-examine.  The  Government 
Prosecutor  consented  to  this  procedure.  The  Judge  agreed  to  adopt  the 
procedure  if,  on  each  witness  being  called,  there  was  nothing  which  appeared 
to  render  the  procedure  unadvisable.  It  was  followed  with  reference  to 
the  other  witnesses  for  the  prosecution — 7  to  17.  The  witnesses  for  the 
defence  were  examined  in  the  ordinary  mode.  At  the  conclusion  of  the 
trial  the  assessors  found  the  prisoner  not  guilty.  The  Judge,  differing 
from  them,  found  him  guilty  and  sentenced  him  to  death.  The  Judge 
has  referred  the  sentence  for  confirmation  to  this  Court,  and  the  prisoner 
has  also  appealed.  At  the  hearing  before  us,  Mr.  Grant,  Counsel  for  the 
prisoner,  called  our  attention  to  the  special  procedure  which  was  adopted 
in  the  Court  below,  but  did  not  object  to  it. 

The  question  which  we  have  to  consider  is  whether  the  evidence  re- 
corded in  the  mode  indicated  above  is  such  as  we  might  act  upon  in  decid- 
ing whether  the  sentence  of  death  should  be  confirmed. 

Section  286  directs  that,  after  the  assessors  are  chosen,  the  prosecu- 
tor shall  open  bis  case  and  shall  then  examine  his  witnesses.  In  the 
absence  of  a  special  direction,  the  examination  contemplated  must  be 
taken  to  be  an  examination  in  the  ordinary  mode. 

Section  288  confirms  this  view.  It  provides  that  the  evidence  of  a 
witness,  duly  taken  in  the  presence  of  the  accused  before  the  committing 
Magistrate,  may,  in  the  discretion  of  the  Judge,  if  such  witness  is  produced 
and  examined,  be  treated  as  evidence  in  the  case.  This  shows  that  the 
evidence  recorded  by  the  committing  Magistrate  is  not  ordinarily  evidence 
in  the  case,  and  that  the  Judge  may  treat  it  as  such,  subject  to  the  con- 
dition that  the  witness  is  produced  and  first  examined  by  the  Judge. 

The  intention  was  to  confer  a  power  on  the  Judge  when  he  considers 
that  the  evidence  given  before  the  Magistrate  is  true  and  that  the  evidence 
given  before  him  is  not  true,  to  treat  the  former  as  evidence  in  the  cause, 
that  is  to  say,  as  evidence  on  which  he  may  found  the  conviction  or  ac- 
quittal of  the  prisoner.  Unless  the  witness  was  first  examined  in  the 
ordinary  way  there  was  no  room  for  exercising  any  discretion.  It  follows 
then  that  the  procedure  adopted  in  this  case  is  contrary  to  the  Code  of 
Criminal  Procedure. 

[89]  The  next  question  which  requires  to  be  considered  is  whether 
the  depositions  may  be  treated  as  evidence  because  the  Attorney  for  the 
prisoner  suggested  that  they  might  be  so  treated.  The  fact  that  the  sug- 
gestion came  from  the  prisoner's  solicitor  warrants  the  presumption  that 
the  prisoner  was  not  prejudiced  by  their  adoption.  It  is  provided  by 
Section  537  that  no  sentence  passed  by  a  Court  of  competent  jurisdiction 
shall  be  reversed  or  altered  on  account  of  any  irregularity  in  any 
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inquiry  under  this  Code,  unless  such  irregularity  has  occasioned  a  failure  1883 

of  justice.     It  has  been  held  in  cases  in  which  evidence  which  is  legally  OCT.  2. 
inadmissible  has   been   received    at   the  trial    without    objection,    that 

the  opposite   party   is  not   entitled   to  ask  for  a  new  trial  on  the  ground  APPEL- 

tbat  the  Judge  did  not  warn  the  Jury  to  place  no   reliance   upon  it.     In  LATE 

the  case  before  us  the  prisoner's    Attorney  suggested  the  course  that  has  CRIMINAL 

been  taken.     I  also    think,   therefore,    that  the  appeal  may  be  proceeded  

with,  and  that  the  irregularity  in  the  procedure  followed  at  the  trial  may  9  H.  83  = 

be  treated  as  one  by  which  the  prisoner  has  not  been  prejudiced.  2  Weir  336. 


9M.  89  =  9   Ind.  Jar.  419. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Parker. 


GAJAPATHI  (Plaintiff),  Appellant  v.  ALAGIA  AND  OTHERS 
(Defendants),  Resporfdents*      [5th  and  12th  August,  1885.] 

Vendor  and purchaser— Fraudulent  concealment  by  vendor  of  defect  of  title— Damages. 

In  1881  a  Hindu  executed  a  rale-deed  of  a  house  in  the  Mufassal.  The  deed 
contained  no  covenant  for  title.  The  purchaser  having  been  ejected  from  a 
portion  of  the  house  under  a  decree,  of  which  the  vendor  was  aware  at  the  time 
of  the  sale,  sued  the  vendor  for  damages.  The  Munsif  decreed  the  claim  on 
the  ground  that  the  vendor  had  fraudulently  concealed  the  existence  of  the 
decree. 

On  appeal  the  District  Judge  reversed  this  .decree,  holding  that  as  the  purcha- 
ser had  not  insisted  on  a  covenant  for  title,  he  must  be  held  to  have  accepted  all 
risks. 

Held,  that  if  there  had  been  fraudulent  concealment  as  alleged,  the  purchaser 
was  entitled  to  damages. 

[R.,  U.B.R.  (1892—1896)  615  (617)  ;  Cons.,  20  B.  522  (531).] 

THIS  was  an  appeal  from  the  decree  of  J.  H.  Nelson,  District  Judge 
of  Chingleput,  reversing  the  decree  of  N.  E.  Narasimhayyar,  District 
Munsif  of  Tiruvellur,  in  suit  709  of  1882. 

[90]  Messrs.  Michell  and  Ambrose,  for  appellant. 

Bhashyam  Ayyangar  and  Srirangacharyar,  for  respondents. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (HUTGHINS  and  PARKER,  JJ.). 

JUDGMENT. 

The  appellant  (Gajapathi  Sastri)  purchased  a  house  from  the  respond- 
ent No.  1  (Alagia  Pillai)  for  Eupees  1,500  on  the  16th  September  1881. 
On  the  26th  December  following  he  was  ejected  from  half  the  house 
under  a  decree  for  partition,  which  had  been  obtained  some  eight  years 
previously  by  a  coparcener  of  respondent  No.  1  against  the  father  of 
respondent  No.  1.  The  appellant  alleges  that  at  the  time  of  his  purchase 
the  respondent  No.  1  assured  him  that  the  bouse  was  his  self-acquired 
property,  and  the  title  deeds  delivered  to  him  by  the  respondent  No.  1  (B 
and  C)  were  conveyances  in  favour  of  respondent  No.  1.  The  appellant's 
contention  was  that  he  was  deceived  by  the  fraudulent  concealment  by 
respondent  No.  1  of  the  decree  for  partition,  and  is  entitled  to  damages. 

The  pleas  of  respondent  No.  1,  so  far  as  they  are  material,  were — 0) 
that  the  appellant  had  notice  of  the  decrea,  ami  received  a  copy  of  it  along 
with  the  title-deeds  ;  (2)  that  the  house  is,  in  fact,  his  self-acquisition. 

*  Second  Appeal  243  of  1885. 
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1885  Eespondenfca   Nos.  2  and  3  are  the  undivided  brothers  of  No.  1    and 

AUG.  12.     deny  their  liability.     The  District  Munsif  found  that  the  respondent  No.  1 

had  been  guilty  of  fraudulently  concealing  the  existence  of  the  decree  for 

EL~     partition,  and  awarded  the  appellant  750    rupees  as  damages  with  propor- 

LATE       ticnate  costs.     As  regards  respondents    Nos.  2  and   3  he  found  that  they 

CIVIL.      had  taken  the  benefit  of  the  purchase-money,  and  that  their  property  was 

liable,  but  not  their  persons. 

The  respondents  appealed  to  the  District  Court,  which  held  that  the 
9  Ind.  Jur.  vendor  was  not  bound  in  law  to  have  mentioned  the  existence  of  the 
"**•  decree,  and  that  the  vendee,  having  omitted  to  insist  on  a  covenant  for 
title,  must  be  taken  to  have  accepted  all  risks. 

The  Munsif's  decree  rests  on  the  following  propositions,  which,  since 
the  sale,  have  been  enacted  in  the  Transfer  of  Property  Act,  Section  55  : 
— (l)  The  seller  is  bound  to  disclose  to  the  buyer  tuiy  material  defect  in 
the  property,  of  which  the  seller  is,  and  the  buyer  is  not,  aware,  and 
which  the  buyer  could  not  with  ordinary  [91]  care  discover;  and  the 
omission  to  make  such  disclosure  is  fraudulent ;  (2)  the  seller  shall  be 
deemed  to  contract  with  the  buyer  that  the  interest  with  the  seller  pro- 
fesses to  transfer  to  the  buyer  subsists,  and  that  he  has  power  to  transfer 
the  same.  It  is  contended  for  the  appellant  that  these  are  no  new  principles 
enacted  for  the  first  time,  but  that  the  Transfer  of  Property  Act  has 
merely  declared  the  law  which  already  existed.  On  the  other  hand,  the 
respondents  assert  that,  although  the  appellant  might  have  been  entitled 
to  set  up  the  alleged  concealment  against  a  suit  for  specific  perform- 
ance, yet  as  the  conveyance  has  been  executed  and  there  has  been  no 
covenant  for  title,  the  appellant  is  not  entitled  to  any  refund  of  the 
purchase-money. 

It  appears  to  us  that,  if  the  respondent  No.  1  did  eonceal  from  the 
appellant  the  existence  of  the  decree  for  partition,  he  was  guilty  of  a 
fraudulent  concealment,  and  is  bound  to  refund  half  the  purchase-money. 
In  the  absence  of  positive  law.  we  are  bound  in  this  country  to  apply  the 
principles  of  good  conscience  and  equity.  The  strict  doctrines  of  the 
English  law  relating  to  real  property  have  never  been  applied  to  the 
mufassal,  and  it  appears  to  us  that  it  would  be  manifestly  inequitable  to 
attempt  to  apply  them  ;  but  even  under  English  law  the  vendee  is  bound 
to  make  compensation  for  a  fraudulent  concealment  of  a  defect  in  the 
title  or  of  an  incumbrance.  The  same  rules  apply  to  incumbrances  and 
defects  in  the  title  to  an  estate  as  to  defects  in  the  estate  itself  (Sugden, 
Vendors  and  Purchasers,  p.  5,  ed.  xiii).  Although  a  purchaser  cannot 
ordinarily  obtain  relief  against  a  vendor  for  any  incumbrance  or  defect  in 
the  title  to  which  his  covenants  do  not  extend,  an  exception  is  made  to 
this  rule  in  the  case  of  a  vendor  or  his  agent  suppressing  an  insumbrance 
or  a  defect  in  the  title  (ibid.).  Even  though  the  purchase-money  has 
been  paid  and  the  conveyance  executed  by  all  the  parties,  yet  if  the 
defect  do  not  appear  on  the  face  of  the  title-deeds  and  the  vendor  was 
aware  of  the  defect,  and  concealed  it  from  the  purchaser,  he  is  in  every 
such  case  guilty  of  a  fraud,  and  the  purchaser  may  either  bring  an  action 
on  the  case,  or  file  his  bill  in  equity  for  relief  (ibid.  p.  443). 

The  District  Judge  considered  it  "  probable  that  the  vendor,  having 
continued  always  in  undisturbed  possession,  entirely  overlooked  or  dis- 
regarded the  existence  of  the  decree."  This,  however,  is  contrary  to  the 
case  of  respondent  No.  1,  for  he  said  in  his  [92]  written  statement  that, 
so  far  from  overlooking  or  disregarding  the  decree,  he  had  before  sale 
given  a  copy  thereof  with  the  title-deeds  to  the  appellant's  next  friend. 
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We   observe,   too.    that   the  appellant  was   ousted    by  the   respondent's        1885 
coparcener  within  about  three  months  after  his  purchase.  AUG.  12. 

On  being  dispossessed,  the   appellant  should  have  given  his  vendor 
notice  of  the  proceedings.     Although  the  respondent  No.  1   has   admitted     APPEL- 
that  he  has  all  along  been  aware  of  the  decree  for  partition,   and  yet    has       LATE 
never  set  up  that  the  house  was  his  self-acquisition,  he  may  still  be   able      CIVIL, 
to  prove  that  he  had  in  fact  the  interest  which  he  assumed  to  transfer. 
There  has  been  no  direct  issue  upon  this  point,  and   notwithstanding   his     '  "•  ^  = 
admissions,  we  think  that  the  respondent    No.  1  is  entitled  to  show   that  '  Ind>  <Jnr< 
the  alleged  defent  in  his  title  did  not  exist.  *i9- 

We  will  ask  the  Judge  to  return   findings,  within   six  weeks  from  the 
receipt  of  this  order,  on  the  following  issues  : — 

1.  Did  the  respondent  No.  1  fraudulently  conceal  from  the  appellant 
the  existence  of  the  decree  for  partition  '? 

2.  Is  the  house  the  self-acquisition  of  respondent  No.  1  ? 

3.  To  what  damages,  if  any,  is  the    appellant    entitled,    and    against 
which  of  the  respondents  ? 

Further  evidence  may  be  adduced  by  either  side  on  the  second   issue 
only. 


9  M.  92. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


BRAHANNAYAKI  (Representative  of  Muttu,  Defendant  No.  2)  v.  KRISHNA 
(Plaintiff),  Respondent."      [25th  September,  1885.] 

Civil  Procedure  Code,  Section  43 — Lis  pendens. 

N  being  mortgagee  in  possession  of  five-eighths  of  a  pangu  (share)  of  certain  and 
— security  for  a  debt  of  Rs.  400 — hypothecated  his  rights  to  M  in  1876.  In  1878, 
K  brought  two-eighths  of  the  said  five-eighths  from  the  mortgagor.  In  1879,  K 
sued  N  claiming  possession  of  his  two-eighths  on  payment  of  Rs.  400  and  obtained 
a  decree  and  possession  thereof. 

Pending  this  suit,  N  assigned  his  mortgage  to  M.  M  was  aware  of  the  suit, 
and  K  was  aware  of  the  assignment  when  he  paid  Rs.  400  into  Court  for  N.  In 
1883,  [93]  K  bought  the  remaining  three-eighths  from  the  mortgagor  and  sued  N 
and  M  to  recover  possession  thereof. 

M  pleaded  that  the  suit  was  barrad  by  Section  43  of  the  Code  of  Civil  Procedure, 
inasmuch  as  K  might  have  recovered  the  five-eighths  in  the  suit  against  N  : 

Held,  that  this  plea  was  bad.  M  also  pleaded  that  he  had  a  valid  mortgage 
over  three-eighths  : 

Held,  by  MUTTUSAMI  AYYAR,  J.,  that,  if  the  assignment  of  the  mortgage  by 
N  to  M  was  a  real  transaction,  this  plea  was  good. 

Per  MUTTUSAMI  AYYAR,  J.— The  doctrine  of  Us  pendens  can  only  be  relied  on 
as  a 'protection  of  the  plaintiff's  right  to  property  actually  sought  to  be  recovered 
in  the  suit. 

[R.,  12  M.  439  (441).] 

THIS  was  an  appeal  from  the  decree  of  G.  A.  Parker,  District  Judge 
of  Tanjore,  dismissing  an  appeal  from  the  decree  of  E.  Mufctusami  Ayyar, 
Acting  District  Munsif  of  Patukota,  in  suit  698  of  1883. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgments  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.). 

*  Second  Appeal  30  of  1885. 
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Bhashyam  Ayyangar,  for  appellant. 
Hon,  Rama  Ran,  for  respondent. 

JUDGMENTS. 

HUTCHINS,  J. — In  1871  defendant  No.  1  (Narayana  Ayyan)  obtained 
an  assignment  of  five-eighths  of  a  panga  (share)  by  way  of  usufructuary 
mortgage  to  secure  the  repayment  of  Rs.  400,  and  was  put  in  possession. 
In  November  and  December  1876  he  hypothecated  the  whole  five- 
eighths  to  Mubtu  Ayyan,  the  appellant  (defendant  No.  2),  as  security  for 
two  sums  of  Es.  50  and  99  respectively — exhibits  I  and  II.  Neither  of 
these  deeds  was  registered. 

The  original  mortgagor  died,  leaving  him  surviving  his  brother 
Ramakrishna  Ayyan  and  his  mother  Nacharammal.  In  1878  both  these 
sold  to  Krishna  Ayyangar,  the  respondent  (plaintiff),  two  out  of  the  five- 
eighths  mortgaged  as  aforesaid,  together  with  other  properties  not  in 
dispute,  in  consideration  of  Rs.  500,  it  being  agreed  that  the  purchaser 
should  redeem  the  mortgage  for  Rs.  400  out  of  the  purchase- money. 

On  10th  March  1879  the  respondent  instituted  Original  suit  83 
against  defendant  No.  1  alone,  claiming  redemption  of  the  two-eighths  so 
sold  to  him  upon  payment  of  the  400  rupees.  A  decree  was  passed 
accordingly  in  October  1879,  affirmed  in  appeal  in  June  1880,  and  duly 
executed  in  October  1881. 

While  that  suit  was  pending,  on  the  28fch  June  1879,  defendant 
No.  1  settled  accounts  with  the  appellant  and  executed  in  his  favour  [94] 
an  assignment  (III)  of  the  original  mortgage  for  Rs.  400,  including  the 
sums  mentioned  in  exhibits  I  and  II  and  a  further  sum  of  Rs.  163.  The 
appellant  was  aware  of  the  suit  then  pending,  but  did  not  apply  to  be 
made  a  party  to  it ;  nor  did  he  resist  the  execution  of  the  decree  by  the 
respondent,  who  paid  the  money  into  Court  and  obtained  delivery  of  the 
two-eighth  pangu  then  in  the  appellant's  possession. 

On  the  other  hand,  the  respondent  must  have  been  aware  of  the 
assignment  of  the  mortgage  by  deiendent  No.  1  to  the  appellant  at  least  in 
June  1881,  when  he  wrote  the  letter  IV,  some  15  months  before  he  paid 
the  money  into  Court  for  defendant  No.  1.  He  has  also  attested  the 
assignment  deed  III  itself. 

ID  September  1883  Ramakrishna  Ayyan  sold  the  remaining  three- 
eighth  pangu  to  the  respondent  for  Rs.  500  (A),  and  also  his  right  to 
recover  the  mesne  profits  which  had  accrued  thereon  since  the  payment  of 
the  mortgage  money  into  Court  (B).  Thereupon  the  respondent  demand- 
ed from  defendant  No.  1  the  return  of  the  residue  of  the  five-eighths  mort' 
gaged  to  him  and  mesne  profits,  and  eventually  instituted  the  present  suit 
against  him  and  the  appellant. 

The  appellant  pleaded  thab  Ramakrishna  Ayyan  was  incompetent  to 
inherit,  as  he  was  lame,  and  that  there  had  been  no  bona  fide  sale.  Both 
these  pleas  were  overruled  and  are  no  longer  insisted  on.  The  appellant 
does  not  rely  on  the  unregistered  hypothecations,  but  on  the  third  mort- 
gage (III).  As  regards  that  the  Judge  held  that,  having  been  made  during 
the  pendency  of  Original  suit  83,  it  was  subject  fco  the  result  of  that  suit  ; 
he  further  stated  that  he  entertained  a  strong  suspicion  (as  did  also  the 
Munsif)that  it  was  not  a  bona  fide  transaction  at  all,  but  there  is  no  positive 
finding  to  that  effect. 

The  two  points  urged  upon  our  consideration  by  the  learned  Pleader 
for  the  appellant  are — (l)  that  the  suit  is  barred  by  Section  43  of  the  Civil 
Procedure  Code ;  (2)  that  the  Us  pendens  affected  the  two-eighths  only,  the 
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three-eighths  not  being  directly  and  specifically  in  question  in  Original  suit 
83  ;  and  that  as  to  the  three-eighths,  the  appellant  cannot  be  affected  by 
respondent's  payment  of  the  debt  to  the  original  mortgagee,  after  becoming 
aware  of  its  transfer  to  the  appellant. 

The  first  contention  is,  in  my  opinion,  unsound.  It  is  brae  [95] 
that  the  assignee  of  the  mortgagor's  equity  of  redemption  over  a  por- 
tion of  the  mortgaged  property  is  generally  entitled  to  redeem  the  whole 
and  to  hold  the  residue  as  against  the  mortgagor  charged  with  its  due 
proportion  of  the  debt — Asansab  Bavuthanv.  Vamana  Ban  (1)  ;  and  if  he 
fails  to  claim  the  whole  in  his  suit  for  redemption,  he  would  probably  not 
be  at  liberty  to  bring  another  suit  to  enforce  the  right  which  he  might 
have  put  forward  before.  But  the  present  suit  is  not  based  on  any  right 
to  hold  the  residue  of  the  property  as  against  the  mortgagor,  nor  on  any 
right  which  the  respondent  had  acquired  at  the  time  of  the  previous  liti- 
gation. It  seems  to  me  clear  that,  after  the  respondent  bad  paid  off  the 
entire  debt,  the  mortgagor  became  entitled  to  eject  the  mortgagee  from  the 
residue  of  the  property.  Such  a  suit  would  not,  in  my  opinion,  have  been 
barred  under  Section  43  ;  and  under  the  conveyance  A  the  respondent  has 
now  acquired  all  the  rights  then  vested  in  bhe  mortgagor.  I  further  observe 
that,  in  the  particular  circumstances,  the  respondent  could  not  have  laid 
claim  to  the  three- eighths  at  all  in  the  former  suit ;  be  had  acquired  a  title 
to  two-eighths  only  on  the  express  condition  that  he  should  pay  off  the 
entire  mortgage-debt. 

Upon  the  second  contention  I  am  disposed  to  think  that  the  appeal 
should  be  allowed,  but  it  will  not  be  necessary  to  determine  this  if  the 
Judge  intended  to  find  that  exhibit  III  did  not  represent  a  real  bona  fide 
transaction  at  all.  I,  therefore,  propose  that  we  should  ask  for  a  distinct 
finding  on  this  point — to  be  submitted  within  a  month  and  with  reference 
to  the  evidence  already  recorded. 

MOTTUSAMI  AYYAR,  J. — Two  questions  are  raised  for  decision  in  this 
appeal.  It  is  urged  first  that  the  suit  is  barred  by  Section  43  of  the  Code 
of  Civil  Procedure.  The  respondent  instituted  Original  suit  83  of  1879  to 
recover  two-eighth  pangu  which  he  purchased  in  1878  and  he  instituted 
the  present  suit  to  recover  three-eighth  pangu  which  he  bought  in  Septem- 
ber 1883.  Tbe  causes  of  action  in  the  two  suits  are  not  only  distinct  but 
the  second  cause  of  action  had  also  no  existence  at  the  date  of  the  first 
suit.  But  it  is  urged  that,  when  the  respondent  instituted  the  first  suit, 
he  might  have  recovered  the  three-eighth  pangu  intrust  for  his  vendors  on 
another  ground,  viz,  the  payment  [96]  which  he  then  offered  to  make 
extinguished  the  charge  which  defendant  No.  1  had  on  the  whole  five- 
eighth  pangu.  Assuming  that  he  was  entitled  to  do  so,  it  does  not  follow 
that  he  could  not  enforce  a  right  of  purchase  which  be  acquired  subsequent 
to"  that  suit.  The  original  mortgagor  might  sue  to  recover  three-eighth 
pangu  after  the  respondent  satisfied  the  mortgage  of  defendant  No.  1  over 
five-eighth  pangu,  and  'ihe  respondent,  who  stands  in  his  place  as  purchaser 
in  regard  to  the  three-eighth  pangu,  is  equally  competent  to  maintain  the 
suit.  Section  43  is  clearly  no  bar  to  the  present  suit.  The  next  conten- 
tion is  that,  as  Original  suit  83  was  instituted  to  recover  two-eighth  pangu 
only,  the  assignment  of  the  mortgage  from  defendant  No.  1  to  the  appel- 
lant, whilst  that  suit  was  pending,  could  invalidate  it  against  the  respond- 
ent only  to  that  extent  and  that  the  assignment  must  be  upheld 
as  against  the  three-eighth  pangu  now  in  suit  if  it  is  valid  iu  other 

(1)  2  M.  223. 
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respects.  This  contention  is,  in  my  judgment,  well-founded.  The 
true  rule  as  to  Us  pendens  does  not  reso  either  on  implied  notice  of 
everything  deducible  from,  or  appearing  in,  the  suit,  or  on  the  construc- 
tive extension  of  parties  so  as  to  warrant;  r,he  purchaser  pendente  lite  being 
treated  as  if  he  was  a  party  to  the  suit  in  every  resoect.  But  it  consists, 
as  stated  in  Bellamy  v.  Sabine  (l),  in  that  "  pendente  lite  neither  party 
to  the  litigation  can  alienate  the  property  in  dispute  so  as  to  affect  his 
opponent."  In  that  case  the  Lord  Chancellor  observed  that  the  doctrine 
was  not  peculiar  to  Courts  of  Equity,  and  that  in  the  old  real  actions  the 
judgments  bound  the  lands  in  suit  notwithstanding  any  alienation  by  the 
defendant  pending  litigation.  Lord  Justice  Turner  also  observed  that  the 
doctrine  of  Us  pendens  rests  on  this  foundation  ;  that  it  would  plainly  be 
impossible  that  any  suic  could  be  brought  to  a  successful  termination  if 
alienations  pendente  lite  were  permitted  to  prevail,  and  that  the  plaintiff 
would  be  liable  in  every  case  to  be  defeated  by  the  defendant's  alienating 
before  the  judgment  or  the  decree  and  would  be  driven  to  commence  his 
proceedings  de  novo  subject  again  to  be  defeated  by  the  same  course  of  pro- 
ceeding. According  to  the  Roman  law,  after  litis  ccntestatio,  the  subject  in 
dispute  became  litigious  and  passed  into  ^asi-judicial  custody  and 
both  parties  came  under  an  obligation  not  to  withdraw  it  from 
the  decision  of  the  Judge — (Lord  Mackenzie's  Roman  law,  page 
[97]  329,  and  Tomkins'  and  Jenkins'  Modern  Roman  Law,  page  91).  It 
follows  then  that  Us  pendens  can  only  be  relied  on  as  protection  of  the 
plaintiff's  right  to  the  property  actually  sought  to  be  recovered  by  the 
suit. 

This  being  so,  the  further  question  arises  whether  apart  from  Us 
pendens  an  express  notice  or  knowledge  of  the  pending  suit  would  make 
any  difference.  In  the  case  before  us,  the  Judge  finds  that  the  appellant 
was  aware  of  the  suit  when  he  took  the  assignment  and  that  he  did  not 
intervene  until  the  decree  was  satisfied.  If  with  the  plaint  the  money 
due  by  the  mortgagor  were  paid  into  Court,  or  if  the  respondent  satisfied 
the  decree  before  he  became  aware  of  the  assignment,  the  question  of  actual 
knowledge  might  be  material.  But  it  appears  that  the  appellant  became  aware 
of  the  assignment  at  all  events  in  1881,  and  before  he  satisfied  the  decree, 
whilst  in  the  plaint  in  the  suit  of  1879  there  was  only  an  offer  to  pay  the 
appellant's  assignor  the  debt  due  to  him.  Thus,  the  payment  made  by  the 
respondent,  though  it  was  in  satisfaction  of  a  decree,  was  made  with  the 
knowledge  of  the  appellant's  claim  and  could  not  be  accepted  against  him 
as  valid. 

The  Judge  observes,  however,  that  he  suspects  that  the  sub-mortgage 
in  favour  of  the  appellant  was  not  a  bona  fide  transaction  but  merely  an 
attempt  to  evade  the  respondent's  claim.  It  is,  therefore,  necessary 
before  disposing  of  this  second  appeal  to  have  a  clear  finding  on  the  point. 
For  these  reasons  I  also  think  that  the  Judge  must  be  asked  to  try  the 
issue  whether  exhibit  III  represented  a  real  transaction  at  all. 


(1)  1  De  G.  &  J.  566. 
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Abkari  Act,    1864,    Section  26- Police  Act,    J859,    Section  1— Police  officer— Villane     o  u  OT_ 
police— Mohatad.  a  M.  97- 

1  Weir  630. 

The  term  "  Police  officer  "   used  in  Section  26  of  the  Abkari  Act  (Madras  Act 
III  of  1864)  includes  a  mohatad  or  village  policeman. 

198]  THIS  was  a  case  referred  for  the  orders  of  the  High  Court  under 
Section  438  of  the  Code  of  Criminal  Procedure  by  M.  R.  Weld,  Acting 
District  Magistrate  of  Kistna. 

The  case  was  stated  as  follows : — 

"  In  this  case  the  Magistrate  convicted  two  accused  persons  under 
Section  22  of  the  Madras  Abkari  Act  III  of  1864  of  being  in  possession 
of  more  than  one  imperial  quart  of  liquor  without  a  valid  permit,  and 
fined  them  Rs.  5  and  As.  8  respectively.  A  peon  under  the  Abkari  renter 
gave  information  to  the  mohatad  of  the  village,  who  apprehended  the 
accused  and  seized  the  liquor.  The  Magistrate  awarded  half  the  finep 
(Rs.  2-12-0)  to  the  renter's  peon  as  informer  and  half  to  the  mohatad  of 
the  village  as  apprehender  and  seizer  under  Section  266. 

"  The  Divisional  Magistrate,  the  General  Deputy  Magistrate  of  the 
Vinukonda  Division,  has  noted  in  the  margin  opposite  the  word  'mohatad  ' 
the  words  '  village  police  officer,'  which  seem  to  indicate  that  he  considers 
that  the  Second-class  Magistrate  of  Tumurukode  is  right,  as  a  mohatad 
is  a  police  officer  within  the  meaning  of  the  Abkari  Act. 

"  The  term  '  police  officer  '  is  not  defined  in  the  Abkari  Act. 

"  According  to  Section  1  of  the  Madras  Police  Act  XXIV  of  1859, 
the  word  'police'  includes  village  police. 

"  As  I  doubt  whether  it  was  the  intention  of  the  Legislature  to  give 
the  powers  conferred  on  police  officers  under  the  Abkari  Act  to  village 
police,  I  refer  the  case  for  the  orders  of  the  High  Court. 

"  If  the  term  police  officer  in  the  Abkari  Act  does  not  include  a  village 
policeman,  the  mohatad's  apprehension  of  the  accused  and  seizure  of  the 
liquor  was  illegal,  and  the  award  made  to  him  must  be  cancelled." 

Counsel  were  not  instructed. 

JUDGMENT. 

The  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS, 
JJ.)  was  delivered  by 

HUTCHINS,  J. — It  is  conceded  that  a  mohatad  is  a  village  policeman. 
It  was  not  necessary  in  Act  III  of  1864  to  define  the  term  '  police  officar ' ; 
the  definition  is  contained  in  the  General  Police  Act  XXIV  of  1859,  which 
says  that  the  "  word  '  police  '  shall  include  general  and  village  police, 
kattubadies,  kavalgars,  and  all  other  persons  by  whatever  name  known,  who 
exercise  any  police  functions  throughout  the  Madras  Presidency."  There  is 
[99]  nothing  to  show  that  the  Abkari  Act  intended  to  narrow  this  definition. 
Sections  24  and  24a  confer  certain  powers  to  be  exercised  by  officers  in 
charge  of  a  station  only  ;  246  confers  a  power  on  the  head  of  a  village  ;  24c 
expressly  requires  all  police  officers  and  heads  of  villages  to  comply  with 
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OCT.  9.      aQy  lawful  requisition  of  a  renter  on  his  agent.     When  therefore   Section 
26  speaks  of  any  police  officer,  it  must  ba  taken  to  include  an  officer  of  the 
APPEL-    village  police. 

"  LATE  There  is  consequently  no  ground    to  disturb  the  order   passed  by  the 

CRIMINAL  Second-class  Magistrate. 

9M>  97=  9  M.  99. 

1  Weir  630. 

APPELLATE   CIVIL. 

Before  Mr.  Justice  Kernan  (Offig.  Chief  Justice),  and,  Mr.  Justice 

Parker. 


LAKSHMANA  (Plaintiff)  v.  KULLAMMA  (Defendant)* 
[23rd  October,  1885,] 

Married  woman — Imprisonment  for  debt. 

Married  women  against  whom  personal  decrees  for  debt  have  been  made  are 
not  exempt  from  arrest  or  imprisonment  in  execution  of  such  decrees  under 
the  Code  of  Civil  Projedure. 

THIS  was  a  case  referred  to  the  High  Court  under  Section  617  of  the 
Code  of  Civil  Procedure  by  Kamasami  Mudaliar,  District  Munsif  of 
Bellary. 

The  case  was  stated  as  follows  :  — 

"  The  suit  was  brought  to  racover  a  sum  of  money  which  the  defend- 
ant contracted  to  pay  to  the  plaintiff.  It  appears  from  the  evidence  of 
the  plaintiff  and  his  witnesses  that  the  debt  had  been  outstanding  against 
the  defendant  and  her  husband,  and  that  the  defendant,  when  a  demand 
was  made  against  her  husband,  undertook  to  pay  the  debt  herself. 

"  A  decree  was  passed  against  the  defendant  Kullamma,  who  was 
arrested.  She  having  failed  to  pay  the  decree  amount,  the  plaintiff's 
vakil  requested  the  Court  to  send  her  to  jail ;  but  this  application  is 
opposed  by  the  vakil  for  the  judgment-debtor,  who  [100]  argues  that  she 
cannot  be  sent  to  jail  as  she  is  a  married  woman  and  that  she  is  only 
liable  to  the  extent  of  her  stridhanam. 

"  There  are  two  decisions  of  the  Bombay  High  Court  on  the  subject, 
one  of  which  is  reported  at  pp.  124, 125,  Vol.  I  of  the  Law  Reports,  Bombay 
Series,  and  the  other  at  p.  318  of  Vol.  IV  of  the  same  reports,  which 
decide  that  any  contract  entered  into  by  a  Hindu  married  woman  jointly 
with  her  husband  or  separately  for  herself  must,  in  the  absence  of  special 
circumstances,  be  considered  as  entered  into  with  reference  to  her  stridha- 
nam and  that  execution  will  only  issue  against  her  person. 

"  In  Section  550  of  Mayna's  Hindu  Law,  however,  Mr.  Mayne  says, 
'when  the  suit  is  founded  upon  a  purely  personal  debt  or  contract  of  her 
own,  the  decree  can  only  be  against  her  own  person  and  property.' 

"  There  seem  to  be  no  Madras  cases  deciding  the  point,  and  I 
respectfully  refer  the  question  of  the  liability  of  the  person  of  a  married 
woman  for  a  debt  contracted  by  her,  under  the  circumstances  above 
mentioned,  for  the  opinion  of  the  Honorable  the  Judges  of  the  High 
Court,  and  further  request  instructions  as  to  whether  I  am  to  try  the 
question,  whether  the  defendant  has  got  any  stridhanam,  in  case  their 
Lordships  should  hold  that  her  person  is  not  liable." 

Counsel  were  not  instructed. 

*  Referred  Case  12  of  1885. 
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JUDGMENT. 

The  judgment  of  the  Court  (KERNAN,  Offg.  C.J.,  and  PARKER,  J.) 
was  delivered  by 

KERNAN,  Offg.  C.  J. — We  do  not  know  any  provision  of  law  which 
exempts  married  women,  against  whom  personal  decrees  have  been  made, 
from  arrest  or  from  being  sent  into  civil  custody  in  defaulb  of  payment  of 
the  amount  decreed.  Section  640,  Civil  Procedure  Code,  provides  that 
nothing  contained  therein  shall  exempt  women  (not  bound  to  attend 
Court)  from  arrest  in  execution. 

There  is  no  exemption  of  married  women  from  arrest  in  the  Code,  nor 
is  there  any  proviso  that  a  married  woman  shall  only  be  liable  to  arrest 
to  the  extent  of  any  stridhanam  she  may  have,  or  that  such  stridhanam 
alone  should  be  made  available.  The  defendant  may  be  sent  in  custody 
to  the  Debtors'  Jail. 

It  is  not  necessary  that  we  should  make  any  further  observation. 
The  Munsif  will  follow  the  provisions  of  the  Code. 


9  M.  101  =  1  Weir  183. 

[101]  APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Hutchins. 


THE  QUEEN-EMPRESS  v.  PILLALA."     [6th  October,  1885.] 

Civil  Procedure  Code,   Section  258— Satisfaction  of  decree  not  certified—Fraudulent 
execution— Charge  under  Penal  Code,  Section  210—  Proof  of  payment . 

Section  258  of  the  Code  of  Civil  Procedure  which  provides  that  no  payment  or 
adjustment  of  a  decree  not  certified  to  the  Court,  as  in  the  said  section  provided, 
shall  be  recognized  by  any  Court,  does  not  debar  a  Criminal  Court  from  recogniz- 
ing such  pajment  where  the  decree-holder  is  charged  with  fraudulently  executing 
a  satisfied  decree. 

[R.,  16C.L.J.  174   (179)  =  16  C.W-N.  923   (927)  =  13  Ind.  Cas.  63;  U.B.R.  (1897— 
1901)  278  Cr.] 

THIS  was  a  case  referred  to  the  High  Court  under  Section  438  of  the 
Code  of  Criminal  Procedure  by  J.  R.  Daniel,  Sessions  Judge  of  Ganjam. 

The  facts  are  set  out  in  the  judgment  of  the  Court, 

The  accused  did  not  appear. 

JUDGMENT. 

HUTCHINS,  J. — The  accused  was  charged  undei  Section  209  of  the 
Indian  Penal  Code  with  having  made  a  false  claim  in  a  Court  of  Justice. 
Apparently  the  offence,  if  any,  was  one  falling  under  Section  210  rather 
than  209,  in  that  he  fraudulently  caused,  or  attempted  to  cause,  a  decree  to 
be  executed  after  it  had  been  satisfied. 

But  the  Principal  Assistant  Magistrate  (H.  W.  Foster)  acquitted  the 
accused  on  the  ground  that  he  was  precluded  by  Section  258  of  the  Civil 
Procedure  Code  from  recognizing  in  any  way  the  alleged  payment  made 
in  satisfaction  of  the  decree,  because  it  had  not  been  duly  certified.  The 
Civil  Procedure  Code  was  enacted  to  regulate  the  procedure  of  the  Courts 
of  Civil  Judicature,  and  unless  the  contrary  clearly  appears,  nothing  there- 
in contained  should  be  deemed  to  affect  the  Criminal  Courts.  I  am  clearly 
of  opinion  that  the  acquittal  on  the  ground  stated  is  wrong,  and  I  therefore 
set  it  aside  and  direct  the  Principal  Assistant  Magistrate  to  dispose  of  the 
case  on  the  merits. 

*  Criminal  Revision  Case  368  of  1885. 
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[102]  APPELLATE  CEIMINAL. 
APPEL- 

LATE  Before  Mr.  Justice  Brandt. 

CRIMINAL. 

PlTCHl  v.  ANKAPPA.*      [27th  and  29th  May,  1885.] 
9M.  102  = 

2  Weir  315    Criminal  Procedure   Code,   Section  250-  Frivolous   complaint  —  Compensation  -Cattle 
Trespass  Act,  Ch.  V-  Complaint  of  illegal  seizure  not  complaint  of  offence. 

The  illegal  seizure  of  cattle  under  colour  of  the  Cattle  Trespass  Act,  1871,  not 
having  been  constituted  an  offence  uuder  that  Act  or  otherwise,  an  award  of 
compensation  under  Section  250  of  the  Cod'?  of  Criminal  Procedure  to  the  accused 
on  such  complaint  is  illegal. 

[F.,  13  C.  304  (305)  ;  23  C.  248  (249i  ;  R.,  18  A.  353  (354)  =  16  A.W-N.  98.] 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  by  J.  Grose, 
District  Magistrate  of  Nellore. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court. 

Counsel  were  not  instructed. 

JUDGMENT. 

BRANDT,  J. — The  illegal  seizure  of  cattle  under  the  colour  of  Act  I 
of  1871  is  not  constituted  an  offence  under  that  Act  or  otherwise,  and  the 
Third-class  Magistrate  was  not  empowered  under  Section  250  of  the 
Criminal  Procedure  Code  to  award  compensation  for  what  be  held  to  be 
a  frivolous  and  vexatious  complaint  in  respect  of  such  alleged  illegal  seiz- 
.ure,  for,  as  the  District  Magistrate  observes,  that  section  deals  with  the 
acquittal  or  discharge  of  an  accused  person  in  a  case  instituted  upon 
"complaint"  which,  for  the  purposes  of  the  Code,  is  denned  as  "  an  allega- 
tion *  *  *  made  *  that  some  person  has  committed  an  offence." 
The  order  of  the  Magistate,  in  so  far  as  it  awards  compensation,  must 
then  be,  and  it  is,  set  aside  and  the  money  awarded  must  be  refunded. 


9  M.  103. 

[103]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Aijyar  and  Mr.  Justice  Hutchins. 


APPASAMI  AND  ANOTHER  (Defendants  Nos.  1  and  2),  Appellants  v. 

MANIKAM  (Representative  of  Ramanadhan,  Plaintiff),  Respondent. t 

[13th  July  and  28th  September,  1885.] 

Civil  Procedure  Code,  Section  375 — Agreement  to  compromise  appeal -Petition  to  Court 
by  both  parties— Consent  ivitlidrawn  before  decree  by  one  party -Remedy -Transfer 
qf  Property  Act,  Section  59—  Charge  on  immoveable  property— Oral  agreement  as  to 
terms  of  compromise  of  suit  -Terms  of  compromise  in  dispute— Proof  by  affidavit  and 
further  evidence. 

The  parties  to  au  appeal,  in  which  an  issue  had  been  remitted  for  trial  to  the 
Lower  Court,  having  presented  a  petition  to  the  Lower  Court  stating  that  the  suit 
had  been  compromised  and  the  terms  of  the  compromise,  requested  the  Lower 
Court  to  move  the  Appellate  Court  to  pass  a  decree  in  accordance  with  such 
terms.  Before  a  decree  was  passed,  one  of  the  parties  objected  to  the  compromise 
being  accepted  : 

*  Criminal  Revision  Case  271  of  1885.  f  Appeal  43  of  1884. 
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Held,  that  it  was  open  to  the  Court,  such  objection  notwithstanding,  to  pass  a 
decree  in  accordance  with  the  agreem  nt — Ruttonsey  Lalji  v.  Pooribai  (I  L.R.,  7 
Bom.,  304)  and  Karuppan  v.  Ramasami  (T.L.R..  8  Mad.,  4^-2)  followed  ;  Hara 
Sundari  Debi  v.  Kumar  Dukhinessur  Malta  (I.L.B.,  1 1  Gal.  250)  observed  upon. 

An  oral  agreement  by  the  parties  to  a  suit  tnat  a  decree  be  passed,  creating  a 
charge  on  immoveable  property  above.  Rs.  100  in  value,  is  not  rendered  inopera- 
tive by  Section  59  of  the  Transfer  of  Property  Act. 

The  parties  to  an  appeal  applied  to  the  Court  to  pass  a  decree  in  accordance 
with  the  terms  of  a  compromise,  and.  before  decree  was  passed,  one  of  the  parties 
objected  to  such  decree  being  pissed  on  the  ground  that  certain  conditions  prece- 
dent to  be  performed  by  the  other  party  had  not  been  performed.  The  Court 
(this  being  denied  by  the  other  party)  called  for  affidavits  in  proof  of  the  terms  of 
the  agreement  of  compromise,  and,  these  being  found  not  to  be  sufficiently 
conclusive,  directed  the  Lower  Court  to  take  evidence  on  the  point. 

[P.,  18  M.  410  (4141  =  5  M.L.J.  145  ;  Appr.,  16  B.  202  (209) ;  20  B.  304  (308)  ;  5  O.C. 
49  (53)  ;  R.,  24  C.  908  (928'  'F.B.»  =  1  C.W  N  597;  23  M.  101  (105);  12  C.P.L.R. 
56  (58)  ;  12  M.L.J.  360  1362) ;  D.,  9  O.C.  365  (369).] 

APPEAL  from  the  decree  of  C.  Purushotam  Ayyar,  Acting  Subordinate 
Judge  of  Madura  (West)  in  Suit  8  of  1883. 

The  facts  and  arguments  in  this  case,  so  far  as  they  are  material  for 
the  purpose  of  this  report,  appear  from  the  judgment  of  the  Court  (MUTTU- 
SAMI  AYYAR  and  HUTCHINS,  JJ.) 

Bhashyam  Ayyangar  and  Kalianarama  Ayyar,  for  appellants. 

Hon.  Subramanyd  Ayyar  and  Bangacharyar,  for  respondent. 

JUDGMENT. 

[104]  The  respondent  (Ramanadhan  Chetti)  sought  to  recover  from 
the  appellants  (Appasami  Nayak,  zamindar  of  Kannivadi  and  three  others) 
Rs.  16,000  with  interest  due  upon  a  hypothecation  bond  which  the  appel- 
lants executed  in  bis  favour  on  the  6th  June  1882.  He  alleged  that,  out 
of  Rs.  16.000,  Rs.  1,000  was  a  debt  acknowledged  to  be  due  upon  a 
settlement  of  accounts  in  respect  of  monies  advanced  by  him  from  time 
to  time,  and  Rs.  15,000  the  purchase  money  due  uuder  a  deed  of  sale  exe- 
cuted by  him  at  the  request  of  the  appellants  in  the  names  of  first 
appellant's  wives.  At  the  trial  ic  was  elicited  that  one  Narayana 
Ayyar,  from  whom  title  to  the  land  sold  was  derived,  had  a  minor  son, 
and  that  on  his  behalf  a  guardian  objected  to  the  sale.  The  Court  of 
First  Instance  however  decreed  the  claim,  but  on  appeal  this  Court  con- 
sidered that  the  hypothecation  was  valid  to  the  extent  of  Rs.  1,000,  but  in 
regard  to  the  claim  for  Rs.  15,000  referred  for  trial  the  issue — Whether 
with  reference  to  the  minor's  interest,  if  any,  in  the  property  agreed  to 
be  sold,  the  respondent  could  make  out  such  a  title  as  a  purchaser  would  be 
bound  to  accept. 

During  the  trial  of  this  issue  in  the  Subordinate  Court,  on  the  23rd 
February  1885,  the  appellants  and  the  respondent  presented  a  petition  of 
compromise,  reporting  that  the  respondent's  claim  was  amicably  adjusted. 
The  petition  stated  the  terms  on  which  the  parties  had  agreed  to  com- 
promise the  suit  and  requested  the  Subordinate  Court  to  move  this  Court 
to  pass  a  decree  in  accordance  with  those  terms. 

In  pursuance  of  this  request  the  petition  was  forwarded  to  this  Court, 
but  when  the  appeal  came  on  for  disposal,  the  appellants  presented  Civil 
Miscellaneous  Petition  No.  226  of  1885,  objecting  to  the  compromise  being 
accepted.  It  was  alleged  that  the  compromise  was  entered  into  subject 
to  certain  conditions,  that  it  was  agreed  that  those  conditions  should  be 
fulfilled  prior  to  the  acceptance  of  the  compromise  by  this  Court,  that 
they  were  not  inserted  in  the  razinami  because  they  were  not  connected 
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SEP.  28.     fulfil  those  conditions. 

The  conditions  were  : — 

APPEL-  (a)  The  plaintiff  should  satisfy  the  claims  of  the  minor  son  of  the 

LATE  said  Narayana  Ayyar    and    convey    the    property    in  [105] 

CIVIL.  dispute   to  defendants  free   of  any   defects   in  the  plaintiff's 

title  to  the  said  property  and  that   he  should  execute  a  regis- 

9  M.  103.  tered  sale -deed. 

(b)  The  plaintiff   should  be    responsible  for  any  expenses  to    be 

incurred  in  getting  the  possession  of  the  property  transferred 
to  petitioners. 

(c)  That  plaintiff  should  lend  Ks.  60,000  to   petitioners  and  get    a 

bond  executed  by  them  for  the  said  sum,  payable  in  six  years 
with  interest  at  12  per  cent,  per  annum  and  with  a  bonus  of 
Es.  74  per  100. 

On  the  other  hand  the  respondent  contended  that  the  petition  of 
compromise  contained  the  whole  agreement,  that  it  was  absolute  and 
unconditional,  and  that  as  a  special  consideration  for  entering  into  the 
compromise,  a  sum  of  Es.  4,500  was  paid  to  the  zamindar. 

The  agreement  set  out  in  the  petition  of  compromise  is  that  Es.  19,000 
was  to  be  paid  with  interest  at  12  per  cent,  per  annum  in  certain  instal- 
ments in  full  satisfaction  of  the  respondent's  claim,  that  on  default  being 
made  in  respect  of  any  instalment,  the  instalment  overdue  together  with 
interest  was  to  be  recovered  by  taking  out  execution  on  the  twenty-five 
villages  mentioned  in  the  compromise  and  their  income,  and  that  no 
execution  was  to  be  taken  out  against  any  other  property  or  against  the 
body  of  either  of  the  judgment-debtors. 

Before  deciding  whether  the  razinama  should  be  accepted,  it  was 
considered  desirable  to  call  for  affidavits.  Affidavits  having  been  filed 
on  both  sides,  the  appeal  comes  on  again  for  disposal.  It  is  urged  by 
the  learned  pleader  for  the  appellants  (l)  that  we  are  not  at  liberty  to 
accept  the  compromise  unless  the  parties  thereto  continue  to  consent 
to  it  until  we  pass  a  decree  in  its  terms  ;  (2)  that  the  agreement  is  not 
valid  nor  enforceable  by  suit ;  and  (3)  that  the  affidavits  filed  for  the 
appellants  show  that  the  agreement  made  in  adjustment  of  the  suit  was 
conditional. 

As  to  the  first  contention,  our  decision  must  depend  on  the  con- 
struction which  we  ought  to  place  on  Section  375  of  Act  XIV  of  1882. 
It  is  in  these  terms  :  "  If  a  suit  be  adjusted  wholly  or  in  part  by  any 
lawful  agreement,  or  compromise,  or  if  the  defendant  satisfy  the  plaintiff  in 
respect  to  the  whole  or  any  part  of  the  matter  of  the  suit,  such  agreement, 
compromise  or  satisfaction  shall  be  recorded,  and  the  Court  shall 
pass  a  decree  in  accordance  therewith  so  far  as  it  relates  to  the  suit, 
and  such  decree  shall  be  final,  [106]  so  far  as  relates  to  so  much  of 
the  subject-matter  of  the  suit  as  is  dealt  with  by  the  agreement,  com- 
promise or  satisfaction."  The  appeal  before  us  was  adjusted  by  an  agree- 
ment, and  the  only  questions  open  to  us  under  Section  375  are  whether 
there  was  an  agreement  in  adjustment  of  the  appeal,  and  whether  that 
agreement  was  lawful.  If  we  are  satisfied  on  both  these  points,  the 
section  seems  to  us  to  leave  no  alternative  but  that  of  recording  the 
agreement  and  passing  a  decree  in  accordance  with  it  so  far  as  it  relates  to 
the  suit.  Apart  from  this  section,  the  parties  to  a  suit  are  at  liberty  to 
ask  for  a  decree  by  consent,  and  if  the  contention  for  the  appellants,  viz., 
that  the  parties  should  continue  in  agreement  up  to  the  date  of  moving  for 
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the  decree,  were  to  prevail,  there  was  no  necessity  for  inserting  in  the 
Code  Section  375.  We,  accordingly,  held  Karuppan  v.  Ramasami  (1)  that 
when  it  was  shown  that;  a  suit  had  been  adjusted  by  a  lawful  agreement, 
a  decree  must  be  passed  in  accordance  with  it  and  concurred  in  the  deci- 
sion of  the  Bombay  High  Court  in  Ruttonsey  Lalji  v.  Pooribai  (2). 

Our  attention  is  now  drawn  to  the  decision  of  the  Calcutta  High 
Court  in  Ham  Sundari  Debi  v.  Kumara  Dakhinessur  Malia  (3).  In  that 
case  the  plaintiff  claimed  relief  as  against  defendant  No.  1,  who  was  in 
possession  of  the  property  in  dispute.  Both  those  parties  receded  from 
the  compromise  and  prayed  that  the  suit  might  be  dealt  with  on  its  merits, 
but  defendant  No.  2,  who  was  not  in  possession,  insisted  on  the  agreement 
being  enforced.  It  appears  further  that  the  agreement  provided  for 
partitioning  the  property  in  suit  among  the  members  of  the  family, 
whilst  defendant  No.  1  had  no  beneficial  interest  in  it,  but  held  it  as  a 
trustee  for  certain  idol.  Thus,  there  wera  other  grounds  on  which  the 
decree  made  under  Section  375  was  set  aside  and  the  observation  made 
as  to  the  construction  of  Section  375  could  only  be  regarded  as  an  obiter 
dictum.  It  was  no  doubt  observed  that  Section  375  is  but  an  amendment  and 
modification  of  the  corresponding  Section  of  Act  VIII  of  1859,  and  that  it 
did  not  apply  to  a  case  in  which  the  parties  concerned,  or  some  of  them, 
declined  to  carry  out  the  agreement  before  judgment  was  recorded,  and  in 
support  of  this  view,  it  was  pointed  out  that  Section  375  allowed  no  appeal 
while,  if  a  suit  were  brought  for  the  specific  performance  of  the  agreement 
[107]  and  a  decree  obtained,  an  appeal  would  lie.  In  answer  to  this 
remark  it  may  be  observed  that  under  Section  523  an  order  may  be  made 
specifically  enforcing  an  agreement  to  refer  a  matter  in  dispute  to  arbi- 
tration and  there  too  no  appeal  is  allowed.  The  question  whether  or  not 
a  compromise  had  been  agreed  to,  may  have  been  considered  so  simple 
that  the  decision  upon  it  might  well  be  made  conclusive,  especially  as  the 
parties  entering  into  such  an  agreement  pendenie  lite  would  have  distinct 
notice  that  there  would  be  no  appeal. 

We  are  still  inclined  to  agree  with  the  Bombay  High  Court  that  Sec- 
tion 375  was  intended  to  meet  cases  in  which  the  parties  having  once 
agreed  subsequently  fall  out  and  that  it  was  framed  to  provide  an  alterna- 
tive and  a  more  expeditious  remedy  than  a  suit  for  specific  performance. 
It  will  bo  observed  that  the  section  puts  an  adjustment  by  agreement  upon 
the  same  footing  as  a  satisfaction  in  whole  or  in  part  by  payment.  It 
does  not  seem  open  to  question  that  a  payment  after  suit  brought  would 
entitle  the  defendant  to  a  decree  pro  tanto,  and  if  he  can  rely  on  a 
payment,  he  is  equally  entitled  to  rely  on  an  agreement  or  compromise. 

As  to  the  English  cases  referred  to  on  the  subject — Pryer  v.  Gribble 
(4),  Scully  v.  Lord  Dundonald  (5),  Holt  v.  Jesse  (6) — their  result,  as 
stated  by  the  Bombay  High  Court,  is  that  a  simple  agreement  for  the 
compromise  of  a  suit  may  be  enforced  by  an  interlocutory  application  in 
the  pending  suit,  but  when  the  agreement  goes  beyond  the  subject-matter  of 
the  suit,  the  remedy  is  a  bill  for  specific  performance.  This  rule  is  extend- 
ed by  Section  375  and  the  agreement  is  rendered  enforceable  even  when  it 
goes  beyond  the  subject-matter  of  the  suit  in  so  far  as  it  relates  to  it. 
This  is  only  in  accordance  with  the  observation  made  in  some  of  the 
English  decisions.  The  intention  of  the  Legislature,  therefore,  appears  to 
us  to  have  been  to  carry  out,  as  far  as  possible,  the  policy  of  avoiding  a 
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1888       multiplicity  of  suits  and  of  determining  all  matters  in  controversy  in  a 

SEP.  ii8.     pending   suit   in   that   suit — (See   also   the  Judicature  Act,    Section  24, 
Clause  7).    For  these  reasons  we  still  adhere  to  the  opinion  we  expressed  in 

APPEL-     Karuppan  v.  Ramasami  (1). 
LATE  It  has  however  been  urged  hy  the  appellants'  pleader  that  the  agree- 

ClVIL.      ment  recited  in  the  petition  of  compromise  was  oral  and  that  [108]   it  is 
invalid  ami  ineffectual  to  create  a  charge  on  the  village,    under  Section  59 

9  M.  103  of  Act  IV  of  1882.  The  intention  of  the  parties  to  the  agreement  was, 
not  that  it  should  of  itself  create  a  charge  on  immoveable  property,  but 
only  that  it  should  create  a  right  \>o  obtain  a  decree  by  way  of  specific 
performance.  It  is  in  the  nature  of  a  preliminary  contract  intended  to  be 
perfected  by  another  document,  and  we  do  not  consider  that  it  is  inopera- 
tive under  Act  IV  of  1882. 

As  to  the  third  contention,  the  case  made  out  by  the  affidavits  for 
the  respondent  is  that,  on  the  7th  February,  he  arranged  with  the  persons 
acting  for  the  minor  that  Rs.  4,500  should  he  paid  for  his  benefit,  that  the 
minor's  claim  should  be  renounced,  that  until  the  renunciation  was 
communicated  to  the  Court,  the  money  should  be  deuosite  1  with  one 
Sitarama  Ayyar,  and  that  after  it  was  so  communicated,  it  should  be  paid 
by  Sitarama  Ayyar,  to  those  who  acted  for  the  minor;  that  on  the  12th 
February  the  zamind  ir  invited  the  respondent  to  arrange  the  whole  matter 
with  him,  and  offered  to  settle  with  the  minor  ab^ut  his  claim,  and  to  put 
in  a  razinama  admitting  the  wh  >le  of  the  respondent's  claim  in  the  suit 
and  making  the  zamindari  securry  for  it  if  the  resoondenn  paid  him 
Rs.  4,500  and  agreed  to  receive  the  decree  Amount  in  five  instalments,  and 
further  undertook  not  to  proceed  in  execution  against  his  body  or  that 
of  his  son  :  that  the  respondent  accepted  the  offer,  that  the  razinama  was 
then  drawn  up  and  signed  by  the  zemindar  and  his  son,  that  on  the  23rd 
February  it  was  brought  to  Madura,  by  Appasami  Nayak,  that  it  was  then 
presented  to  the  Subordinate  Court  by  the  pleaders  of  both  parties  and 
acknowledged  by  them,  and  that  thereupon  Rs.  4,500  was  paid  to  Appa- 
sami Nayak  for  the  zamindar.  Manikam  Chetti,  the  respondent,  has 
filed  an  affidavit  to  that  effect,  and  it  is  supported  by  the  affidavits  of 
Balagurunatha  Pillai,  Alagappa  Chetty  and  Perya  Karuppan  Chetti.  It  is 
supported  further  by  the  affidavit  of  Annamalai  Chetti  in  regard  to  the 
remittance  of  Rs.  4,500  from  Madras  to  Madura,  and  by  the  lectors  which 
then  passed  between  Annamalai  Chetti  and  the  respondent. 

On  the  other  hand,  the  appellants'  case,  as  sought  to  be  established 
by  four  affidavits,  is  that  the  terms  of  the  compromise  were  settled  with 
the  zamindar's  manager,  that  the  respondent  agreed  to  fulfil  the  conditions 
referred  to  before  the  razinama  was  accepted  by  the  High  Court,  that 
on  the  25th  February  the  respondent  [109]  took  a  list  of  immoveable 
property  to  be  attached  to  the  razinama  and  asked  the  zamindar  to  sign 
it,  that  the  zamindar  refused  to  do  so  until  the  conditions  were  fulfilled, 
and  that  the  respondent  since  promised  to  get  Rs.  60,000  from  Rayapuram 
within  one  week  when  called  upon  to  lend  that  sum  according  to  his 
agreement.  Appasami  Nayak,  to  whom  the  respondent  states  that  he 
paid  Rs.  4,500,  produces  a  letter,  dated  26th  February,  purporting  to  be 
signed  by  the  respondent.  It  states  that  Rs.  64,500  will  be  paid  through 
the  Village  Magistrate  of  Rayapuram  anj  that  Rs.  322J  are  sent  for  the 
stamp.  This  letter  is  denied  by  the  respondent.  As  to  the  affidavits 
filed  for  the  appellants,  it  must  be  observed  that  some  of  them  speak 
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of  a  proposal  that  the  zamindar  and  his  son  should  execute  a  bond 
for  Rs.  19,000.  This  is  inconsistent  with  the  terms  of  the  razinama. 
Again,  Appasami  Nayak  does  nob  distinctly  deny  that  he  received 
Rs.  4,500  for  the  zamindar  as  a  consideration  for  entering  into  the 
compromise.  Nor  is  the  statement  that  a  lisb  of  immoveable  property 
to  be  attached  to  the  razinama  was  taken  to  the  zamindar  for  his 
signature  on  the  25th  February  at  all  likely,  for  the  razinama  was 
presented  to  the  Subordinate  Court  on  the  23rd  February,  and  the 
twenty-five  villages  seem  to  comprise  the  whole  zamindari.  Further,  it  is 
in  the  highest  degree  improbable  that  if  the  appellants'  contention  is  bona 
fide,  the  petition  of  compromise  would  have  been  presented  for  transmission 
to  this  Court  with  the  prayer  that  a  decree  should  be  passed  in  accordance 
with  it.  The  story  that  the  alleged  conditions  were  not  inserted  in  the 
razinama  because  they  were  not  connected  with  the  subject-matter  of  the 
suit  is  also  unlikely,  for  the  present  contention  is  that  the  razinama  was 
intended  to  have  no  legal  force  at  all  until  these  conditions  were  fulfilled. 

Judging  from  the  affidavits  the  appellants'  contention  does  not  appear 
to  be  free  from  suspicion,  but  the  affidavits  are  not  sufficiently  conclusive. 
As  our  decision  under  Section  375  will  be  final,  we  consider  it  proper  to 
direct  the  Subordinate  Judge  to  take  evidence  and  forward  it  to  this  Court 
with  his  opinion.  He  will  also  ascertain  on  which  villages  the  debt  was 
agreed  to  be  a  charge.  We,  accordingly,  ordnr  the  Subordinate  Judge  to 
try  upon  such  evidence  as  the  part  es  to  this  appeal  may  adduce,  what  was 
the  real  agreement  made  between  the  parties  to  this  appeal  in  view  to  its 
adjustment. 

[1 10]  And  the  Subordinate  Judge  is  directed  to  submit  his  finding  and 
the  evidence  thereon  on  the  foregoing  issue. 


9  M.  110. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Hutchins  and  Mr.  Justice  Parker. 


LOGAN  (President  of  the  Municipal  Commission,  Tellichetry], 

(Plaintiff)  v.  KUNJI   (Defendant).* 

[30th  and  31st  October,  1885.] 

Stnall  Cause  Court  Act,  XI  of  1865  —Jurisdiction— Suit  to  recover  Municipal  Tax. 

A  suit  to  recover  a  Municipal   tax  is  not  cognizable  by  a  Small  Cause  Court 
constituted  under  Act  XI  of  1865. 

THIS  was  a  case  referred  to  the  High  Court  under  Section  617  of  the 
Code  of  Civil  Procedure  by  the  Acting  District  Judge  of  Tellicherry 
(L.  Moore)  at  the  request  of  the  District  Munsif  of  Tellicherry. 

The  case  was  stated  by  the  District  Munsif  as  follows  :— 

"  The  Municipal  Commissioners  of  Tellicherry,  through  their  Presi- 
dent, the  Collector  of  Malabar,  sued  the  defendant  for  the  recovery  of 
Rs.  14-1-4,  being  the  Municipal  tax  du^  by  the  defendant  for  the  years 
1882,  1883  and  1884.  The  amount  was  due  by  the  defendant  as  the  tax 
on  houses  and  lands  owned  by  the  defendant  within  the  Municipality. 

"  The  defendant  admits  the  legality  of  the  assessment  and  his  liability 
to  pay  the  rate,  but  only  pleads  payment  of  the  same.  The  defendant 
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further  pleads  that  the  suit  by  the  Municipality  is   not  one  cognizable  by 
the  Court  of  Small  Causes. 

"  The  Municipal  Commissioners  brought  two  other  suits  in  the  Subor- 
dinate Court  of  Tellicherry  on  its  Small  Cause  side — suits  361  of  1885  and 
357  of  1885.  The  Subordinate  Judge,  Mr.  Kunjan  Menon,  held  that  the 
suits  were  not  in  the  nature  of  those  cognizable  by  Courts  of  Small  Causes, 
and  ordered  the  plaints  to  be  returned.  The  plaint  in  361  of  1885  was 
presented  in  my  Court  on  the  Regular  Side  on  the  22nd  June  1885. 
I  was  of  opinion  [111]  that  the  suit  was  one  clearly  falling  under  Section  6 
of  Act  XI  of  1865.  I  held  that  I  had  no  jurisdiction  under  Section  12 
of  Act  XI  of  1865,  and  ordered  the  plaint  to  be  returned.  The  plaintiff, 
the  President  of  the  Municipality,  appealed  against  my  order,  and  the 
District  Judge,  Mr.  Moore,  reversed  my  order,  holding  that  the  suit  was 
not  cognizable  by  a  Small  Cause  Court.  The  other  plaint  357  of  1885 
returned  by  the  Subordinate  Judge  is  also  re-presented  in  this  Court. 
Though  I  am  still  of  opinion  that  a  suit  by  the  Municipality  for  the 
arrears  of  tax  is  one  cognizable  by  the  Small  Cause  Courts,  I  feel  consi- 
derable doubt  about  the  soundness  of  my  view,  as  my  appellate  authority 
differed  from  me. 

"  I  think  there  is  an  implied  contract  between  the  citizens,  the 
rate-payers,  and  the  Municipal  Commissioners.  The  latter  contracted  to 
see  to  the  general  conservancy  and  sanitation,  &c.,  of  the  towns,  and  the 
former  undertook  to  supply  the  latter  with  the  necessary  funds.  The 
liability  is  cast  on  the  rate-payers  by  legislative  enactments.  Section 
161  of  Act  IV  of  1884  recognized  the  privilege  of  the  Municipality  to 
enforce  the  liabilities  of  the  tax-payers  by  suits  before  competent  Civil 
Courts.  Suits  to  enforce  the  liability  under  implied  or  constructive  con- 
tracts are  cognizable  by  Courts  of  Small  Causes — see  cases  reported  in  5 
M.H.C.E.  200 ;  12  W.B.  372  : 10  Bom.  H.C.E.  21 ;  I.L.R.  4  Bom.  321 ; 
I.L.R.  3  All.  67 ;  I.L.R.  4  All.  19 ;  I.L.R.  4  All.  6 ;  I.L.R.  2  All.  671 ; 
I.L.R.  8  Mad.  277. 

"  Suits  to  recover  tax  illegally  levied  by  the  Municipality,  &c.,  are 
cognizable  by  Courts  of  Small  Causes — I.L.R.  1  Mad.  159  and  14  W.R. 
248.  ^ 

"  The  case  in  I.L.R.  2  Mad.  146,  relied  on  by  the  Subordinate 
Judge  and  the  District  Judge,  in  my  humble  opinion,  does  not  apply,  for 
the  right  of  the  inamdar  to  collect  the  proprietary  dues  referred  to  there- 
in was  not  admitted  there,  and  consequently  the  liability  of  the  defendants 
was  not  determined. 

"  I  had  many  suits  by  the  Municipality  against  the  tax-payers  on 
the  Small  Cause  side  of  the  Munsif's  jurisdiction.  I  disposed  of  them  as 
Small  Cause  suits.  The  suit  396  of  1885  is  still  pending  in  my  Court  on 
the  Small  Cause  side,  and  there  will  bo  many  more  cases  of  such  nature. 
I,  therefore,  deem  it  necessary  to  refer  the  question  for  the  decision  of 
the  Honorable  the  Judges  of  the  High  Court. 

The  question  is  one  of  general  importance. 

[112]  "  The  question,  I  respectfully  beg  to  submit,  for  the  decision 
of  the  Honorable  the  Judges  of  the  High  Court,  is  'whether  a  suit  by  the 
Municipal  Commissioners  for  the  recovery  of  Municipal  tax  is  one 
cognizable  by  Courts  of  Small  Causes.'  " 

Counsel  were  not  instructed. 

JUDGMENT. 

The  judgment  of  the  Court  (HUTCHINS  and  PARKER,  JJ.)  was 
delivered  by 
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HUTCHINS,  J. — The  question  submitted  is  whether  a  suit  by  Muni- 
cipal Commissioners  for  the  recovery  of  Municipal  tax  is  one  cognizable 
by  a  Court  of  Small  Causes.  The  tax  is  not  one  due  under  a  contract, 
either  express  or  implied  or  constructive,  as  supposed  by.  the  District 
Munsif,  but  the  obligation  to  pay  is  imposed  on  the  rate-payer  by  law ; 
nor  is  the  suit  one  for  damages.  We  are  of  opinion  that  the  suit  is  not 
cognizable  by  a  Court  of  Small  Causes. 


9  H.  112. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


SETHU  (Appellant)  v.  VENKATRAMA  (Respondent)* 
[2nd  and  3rd  October,  1885.] 

Civil  Procedure   Code,  Sections  5,   360,    Ch.  XX— Small  Came  Court,   Mufass&l— 
Insolvency  jurisdiction. 

Under  Section  360  of  the  Code  of  Civil  Procedure,  the  Local  Government 
cannot  invest  a  Mufassal  Small  Cause  Court  with  the  insolvency  jurisdiction 
conferred  OQ  District  Courts  by  Ch.  XX  of  the  siid  Code,  inasmuch  as  by  reason 
of  Section  5,  Ch.  XX  does  not  extend  to  such  Courts  of  Small  Causes. 

THIS  was  an  appeal  against  an  order  of  G.  Ramasami  Ayyar,  Dis- 
trict Munsif  of  Kumbakonam,  passed  in  a  Small  Cause  suit  declaring  one 
Venkatrama  Ayyan,  a  judgment-debtor,  an  insolvent,  and  appointing  a 
receiver  under  Ch.  XX  of  the  Code  of  Civil  Procedure. 

The  appeal  was  made  by  Sethu  Ammal,  creditor  No.  6,  who  opposed 
the  application  on  the  ground  that  the  insolvent  had  been  guilty  of  bad 
faith. 

[113]  This  creditor  also  presented  a  petition  under  Section  622  of 
the  Code  against  the  same  order  on  the  ground  that  the  Court  had  no 
jurisdiction  to  pass  it. 

Bhashyam  Ayyangar,  for  appellant. 

Krishna  Ran,  for  respondent. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  J.T.). 

JUDGMENT. 

The  Government  Notification  of  17th  October  1877  invested  the 
Courts  of  all  Subordinate  Judges  and  District  Munsifs  in  this  Presidency 
with  the  powers  conferred  on  District  Courts  by  Chapter  XX  of  the  Code 
of  Civil  Procedure.  In  the  Proceedings  of  Government  which  directed 
the  publication  of  this  Notification  (17th  October  1877,  No.  2473),  there 
are  some  expressions  tending  to  show  that  they  may  have  had  in  view 
insolvent  applications  by  parties  arrested  under  any  warrant  of  a  District 
Munsif,  whether  in  a  regular  suit  or  under  a  decree  passed  on  the  Small 
Cause  side  of  his  Court,  but  this  is  not  very  clear  and  the  Notification  itself 
does  not  say  so.  We  must  assume  that  the  Government  only  intended 
to  exercise  such  powers  as  it  possessed  ;  and  if  the  Notification  went  be- 
yond those  powers,  it  would,  to  that  extent,  be  ultra  vires  and  of  no  legal 
effect  whatever. 

*  Appeal  against  Order  94  of  1885. 
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Section  360  of  the  Code  then  in  force  empowered  the  Local  Govern- 
ment to  invest  any  Court  other  than  a  District  Court  with  the  powers 
conferred  on  District  Courts  by  the  preceding  sections  of  Chapter  XX, 
and  provided  that  any  Court  so  invested  may  entertain  an  application  to 
be  declared  an  insolvent  by  any  person  arrested  under  its  decrees.  But 
Section  5  of  the  same  Code  declares  that  no  section  or  chapter 
of  the  Code,  other  lhan  those  mentioned  in  the  second  schedule,  shall 
extend  to  Courts  of  Small  Causes.  Neither  Section  360  nor  any  parb 
of  Chapter  XX  of  the  Code  was  then  to  be  found  in  Schedule  II,  and  it 
follows  thaton  the  date  of  the  Notification  the  Government  had  no  authority 
to  apply  Section  360  to  Courts  of  Small  Causes  or  under  that  section  to 
confer  any  powers  on  such  Courts.  Subordinate  Judges  and  District 
Munsifs  are  Courts  of  Small  Causes  constitute;!  under  Act  XI  of  1865 
when  exercising  their  Small  Cause  jurisdiction. 

We  hold  therefore  that  the  Government  did  not  intend  by  their 
Notification  to  give  authority  to  a  District  Munsif  in  the  exercise  of  his 
Small  Cause  jurisdiction  to  entertain  petitions  of  insolvency ;  and  also 
that,  if  they  did  intend  to  confer  such  [114]  authority,  their  Notification 
is  to  that  extent  invalid.  The  latter  conclusion  has  been  arrived  at  by 
the  High  Court  of  Bombay  on  the  same  ground.  Lallu  Ganesh  v.  Ranchhod 
Kahandas.  (1) 

The  proceedings  of  the  District  Munsif  in  this  case  must  be  quashed 
as  without  jurisdiction.  The  judgment-debtor  must  pay  the  costs  of  this 
appeal  as  well  as  the  appellant's  costs  in  the  Munsifs  Court.  The  revision 
petition,  No.  180  of  1885,  will  be  simply  dismissed.  The  order  of  the 
District  Munsif  was  one  made  under  Section  351,  and  therefore  an'  appeal 
lay  to  this  Court  under  Section  588,  Clause  (17)  and  589.  In  such  an 
appeal  it  is  open  to  the  appellant  to  take  the  preliminary  objection  that 
the  Court  had  no  jurisdiction  to  make  such  an  order. 


9  M.  114. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


CHENCHAMMA  (Defendant  No.  4),  Appellant  v.  SUBBAYA  AND  ANOTHEB 

(Plaintiff  and  Defendant  No.  3),  Respondents* 

[14th  and  22nd  September,  1885.1 

HinduLaw — Illatam  custom — Status  of  son-in-law — Co-parcenary  —Survivorship  —Proof 
of  special  custom. 

Although  an  illatam  son-in-law  and  a  son  adopted  into  the  same  family  may 
live  in  commensality,  neither  they  nor  their  descendants  can,  in  the  absence  of 
proof  of  custom,  be  treated  as  Hindu  co-parceners  having  the  right  of  survivor- 
ship. 

[R.,  17  M.  48  (49) ;  3M.L.J.  239.] 

THIS  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District 
Judge  of  Nellore,  confirming  the  decree  of  V.  Eama  Ayyar,  Acting  District 
Munsif  of  Ongole,  in  suit  571  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgments  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.). 

'  Second  Appeal  994  of  1884. 
(1)  2  B.  641. 
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Mr.   Wedderburn,  for  appellant. 
Ramachandra  Rau  Sahib,  for  respondents. 

JUDGMENTS. 

MuTTUSAMl  AYYAR,  J. — Both  parties  to  this  second  appeal  derive 
their  claim  from  one  Nalluri  Ramanappa.  He  gave  his  daughter 
Mangamma  in  marriage  to  one  Ala  Ayanna  and  admitted  [H5]  him  into  his 
family  as  illatam  son-in-law.  Subsequently,  Ramanappa  adopted  one 
Venkataramanappa.  Ala  Ayanna  had  by  Mangamma  a  son  named  Ramudu 
and  a  daughter  named  Sitamma.  Venkataramanappa  married  Sitamma 
and  bad  by  her  a  son  named  Punnaya  and  a  daughter  named  Cbenchamma 
who  is  the  appellant  before  us.  On  Mangamma's  death,  Ala  Ayanoa 
married  another  wife,  and,  in  consequence  of  this  marriage,  a  disagree- 
ment arose  between  him  and  the  other  members  of  the  family.  Thereupon, 
Ala  Ayanna  left  the  family  with  his  second  wife,  but,  before  doing  so,  he 
renounced  his  illatam  rights,  with  the  consent  of  the  rest  of  the  family,  in 
favour  of  his  son  Ramudu.  It  is  found  by  the  Judge  that  Ramudu,  the  son 
of  Ayanna,  enjoyed,  in  commensality  with  Venkataramanappa,  the  property 
belonging  to  the  family,  and  to  this  finding  no  objection  has  been  taken. 
Kamudu  and  Venkataramanappa  died  first,  and  Punnaya,  Venkatarama- 
nappa's  son,  died  afterwards.  Sitaramudu,  the  son  of  Ramudu,  and 
Chenchamma,  the  sister  of  Punnaya,  and  Ala  Ayanna  are  the  only  mem- 
bers of  the  family  now  alive.  In  October  1881,  the  respondent  No.  1 
purchased  the  land  in  s\iit,  which  admittedly  belonged  to  the  family, 
from  the  guardian  of  Sitaramudu,  who  is  a  minor,  and  brought  this  suit 
to  recover  possession.  Both  the  Lower  Courts  upheld  the  purchase 
and  considered  that,  as  the  sole  surviving  male  co-parcener  of  the  joint 
family,  the  minor  Sitaramudu  was  entitled  to  the  whole  property.  It 
was  urged  in  second  appeal  that  Ayanna  having  separated  from  his 
father-in-law,  he  could  not  assign  his  illatam  right  to  his  son,  and  that, 
even  if  ib  was  assignable,  Venkataramanappa's  adoption  put  an  end  to 
that  right.  When  the  second  appeal  came  on  for  disposal  on  the  9th 
March  last,  three  issues  were  referred  for  trial  with  reference  to  the 
customary  law,  viz.,  (l)  What  share  is  taken  by  an  illatam  son-in-law 
in  competition  with  an  adopted  son?  (2)  Whether  there  can  be  union 
between  an  adopted  son  and  an  illatam  son-in-law  or  the  son  of  an 
illatam  son-in-law  ?  (3)  Whether  an  illatam  son-in-law  inherits  from  an 
adopted  son's  son.  Bub  neither  of  the  parties  produced  evidence  of  usage 
in  regard  to  any  of  these  points. 

Ala  Ayanna  was  taken  as  illatam  son-in-law  before  Venkatarama- 
nappa was  adopted,  and,  in  the  absence  of  evidence  in  regard  to  any 
special  usage,  I  do  nob  see  my  way  to  bold  that  the  adoption  could  divest 
any  interest  which  had  already  vested  in  Ayanna.  Nor  do  I  see  any 
ground  for  the  contention  that  it  was  not  [116]  competent  to  Ayanna  to  re- 
nounce his  illatam  right  in  favour  of  his  own  son.  It  is  found  by  the  District 
Munsif  that  this  renunciation  was  made  with  the  consent  of  the  rest  of  the 
family,  and  the  Judge  has  adopted  the  finding.  As  an  illatam  son-in-law 
and  the  natural  son  share  equally,  we  see  no  reason  to  think  that  the 
adopted  son  could  be  in  a  bobber  position  than  the  natural  son.  The 
question  which  remains  to  be  considered  is  whether,  when  an  illatam  son- 
in-law  and  an  adopted  son  live  in  commensality,  they  are  to  be  regarded 
as  co-parceners.  The  right  of  survivorship  is  an  incident  under  Hindu 
Law  of  co-parcenary,  which  is  only  possible  between  the  male  descendants 
of  a  common  paternal  ancestor,  and  in  the  absence  of  proof  that  it  is  also 

477 


1885 

SEP.  22. 


APPEL- 
LATE 
CIVIL. 

9  M.  114. 


9  Mad.  117 


INDIAN   DECISIONS,   NEW  SERIES 


[Vol. 


1885 
SEP.  22. 

APPEL- 
LATE 
CIVIL. 

9  M.  114. 


an  incident  of  the  illatam  custom,  we  are  unable  to  treat  it  as  such,  for 
the  custom  derogates  from  the  Hindu  law,  and  the  extent  to  which  it  does 
so  must  be  proved  like  any  other  fact  when  it  is  disputed.  We  can, 
therefore,  only  uphold  the  sale  to  respondent  No.  1  to  the  extent  of  Sita- 
ramudu's  share,  and  decree  to  him  possession  of  a  moiety  of  the  land  in 
suit.  I  would  modify  the  decrees  of  the  Lower  Courts  accordingly  and 
award  proportionate  costs. 

HuTCHlNS,  J. — The  sole  question  is  whether  the  lands  in  dispute 
belonged  to  the  appellant,  Chenchamma,  or  to  the  minor  Sitaramudu, 
whose  rights  have  been  assigned  to  the  plaintiff,  now  respondent  No.  1, 
or  to  both,  and  if  to  both,  in  what  shares. 

On  the  findings,  we  must  take  it  that  the  minor  has  succeeded  to  all 
the  illatam  rights  of  his  grandfather,  Ala  Ayanna.  Both  the  Courts 
below  agree  that  Ala  Ayanna's  evidence  may  be  implicitly  relied  on  :  he 
became  affiliated  to  Nalluri  Ramanappa  as  illatam,  and  his  account  is 
that  some  time  after  Ramanappa's  death,  his  wife,  the  daughter  of 
Ramanappa,  having  died  and  he  having  married  again,  he  was  asked  by 
Chenchamma's  father — an  adopted  son  of  Ramanappa  with  whom  till 
then  he  had  lived  in  commeaaality — to  relinquish  his  illatam  right  to  hia 
son  Ramudu  and  quit  the  Nalluri  family,  and  that  he  did  so  accordingly. 
It  follows  that,  whatever  right  to  the  property  in  dispute  was  formerly 
vested  in  Ala  Ayanna,  was  transferred  to  Ramudu  with  the  assent  of 
Chenchamma's  father,  and  Chenchamma  herself  cannot  question  the 
validity  of  the  transfer.  The  rights  of  Ramudu  have  now  passed  to  his 
son,  the  minor  Sitaramudu,  by  inheritance.  So  it  has  been  found,  and 
even  if  the  finding  is  not  indisputable  as  it  seems  to  [117]  me  to  be,  it  has 
become  conclusive  by  appellant's  failure  to  object  to  it. 

Thus  all  the  illatam  rights  formerly  vested  in  Ayanna  are  now  vested 
in  his  grandson  Sitaramudu,  and  we  have  next  to  see  in  what  those 
rights  consisted  with  regard  to  this  particular  property.  After  Rama- 
nappa's  death,  when  his  illatam  son-in-law  and  his  adopted  son  lived  in 
commensality,  were  they  Hindu  co-parceners  to  all  intents  and  for  all 
purposes,  or  joint  tenants,  or  tenants  in  common  ?  Whatever  their  true 
relation,  it  must  be  remembered  that  Ramudu  took  exactly  his  father's 
place  by  mutual  consent  and  the  very  same  relation,  and  no  other,  was 
continued  between  Chenchamma's  father  and  Ramudu. 

The  learned  Counsel  for  the  appellant  maintains  that  they  were  not 
co-parceners,  but  joint  tenants.  His  contention  is  that  Ramudu  having 
predeceased  Chenchamma's  brother,  Punnaya,  the  former's  rights  did  not 
pass  to  his  son  by  representation,  as  would  have  been  the  case  if  they  had 
been  true  co-parceners,  but  to  the  other  joint  tenant,  Punnaya,  by  survi- 
vorship. He  overlooked,  however,  that  the  original  co-parcenary  or  joint 
tenancy  was  between  Ramudu  and  Punnaya's  father,  and  that  no  interest 
could  have  passed  even  to  Punnaya  himself  except  upon  the  principle  that 
the  son  represents  the  father.  Yet  there  is  no  doubt  that  the  interest  of 
Punnaya's  father  devolved  on  Punnaya  himself  and  the  patta  was  for  many 
years  in  his  name. 

But  I  see  no  reason  why  Ramudu  and  Punnaya's  father  should  be 
supposed  to  have  been  joint  tenants,  and,  in  the  absence  of  evidence  on  the 
third  issue  remitted,  I  do  not  see  my  way  to  holding  that  they  were 
fully  co-parceners.  It  seems  to  me  that  they  were  merely  tenants  in 
common  if  they  were  not  co-parceners,  and  Hanumantamma  v.  Bami 
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Reddi  (1)  is  an  authority  for  saying  that  Bamudu's  share  was  a   full 

moiety.     It   follows  that  the  minor's  share,  now  conveyed  to  respondent  gEP  22 
No.  1,  was  also  a  moiety  and  the  decree  in  his  favour  must  be  modified        —  1 

accordingly.  APPEL- 

Although  the  respondents  No.  1  brought  his  suit  in  ejectment  and  has  LATE 

only  proved  a  title  to  partition,  there  is  no  reason  why  the  decree  should  p 
not  run  as  for  the  delivery  up  of  half  the   land.     I  agree   that  the   costs          VIL> 

should  be  borne  throughout  proportionately.  9  M.  in 


9  M.  118. 
[118]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan,  Offg.  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


ERAJABI  (Plaintiff)  v.  MAYAN  (Defendant).* 
[llth  and  29th  September,  1885] . 

Village  Munsif —  Civil  Jurisdiction— Limitation  of  suits— Regulation  IV of  1816,  Section 
5  —Limitation  Act,  1877,  Section  6. 

Section  5  of  Regulation  IV  of  1816,  which  prohibits  Village  Munsifs  from 
trying  any  suit  cogniz*ble  by  them,  unless  (inter  alia)  the  cause  of  aotion  has  arisen 
within  twelve  years  previous  to  tbe  institution  of  such  suit,  does  not  exclude 
such  suits  from  the  operation  of  the  ladian  Limitation  Act,  1877. 

[R.,  20  B.  543  (547)  ;  11  M.  220  (229)  (F.B.)  =  12  Ind.  Jur.  49  ;  4  N.L.R.  184  (186).] 

THIS  was  a  case  referred  to  the  High  Court  by  W.  P.  Austin,  District 
Judge  of  North  Malabar. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (KERNAN,  Officiating  C.J.,  and  HUTCHINS,  J.). 

Counsel  were  not  instructed. 

JUDGMENT. 

HUTCHINS,  J. — In  this  case  the  plaintiff  sued  before  the  Village 
Munsif  of  Mylanjenmom  to  recover  a  sum  of  money  due  on  a  bond. 
According  to  the  contract,  and  as  stated  in  the  plaint  itself,  the  money 
accrued  due  and  the  cause  of  action  arose  on  the  14th  November  1880. 

The  time  limited  for  such  a  suit  by  Article  66,  Schedule  II  of  the  Limi- 
tation Act,  is  three  years  from  that  date,  but  the  plaint  wag  not  presented 
till  on  or  after  17th  November  1884.  Without  noticing  that  the  suit  was 
barred,  the  Village  Munsif  took  cognizance  of  it  and  has  passed  a  decree  in 
the  plaintiff's  favour. 

It  is  possible  that  the  Village  Munsif  was  under  the  impression  that 
the  Limitation  Act  of  1877  did  not  apply  to  his  Court,  and  that  under 
Clause  2,  Section  5  of  Eegulation  IV  of  1816,  he  was  only  bound  to  see 
that  the  cause  of  action  had  arisen  within  twelve  years  before  suit 
but  he  does  not  appear  to  have  considered  the  point.  Section  4  of  the 
Limitation  Act  plainly  says  that  every  suit  [119]  instituted  after  the 
prescribed  period  shall  bo  dismissed.  The  language  is  quite  general,  and 
the  Act  applies  to  the  whole  of  British  India  and  to  all  suits  instituted 
therein.  It  is  expressly  provided  in  the  Code  of  Civil  Procedure,  Section  6, 
that  nothing  therein  shall  affect  the  jurisdiction  or  procedure  of  Village 
Munsifs,  but  no  such  exception  is  to  be  found  in  the  Limitation  Act. 

*  Civil  Revision  Case  158  of  1885. 
(1)  4  M    272. 
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1885  It  is  true  that  Section  6  of  the  Limitation  Act  provides   that  nothing 

SEP.  29.     contained  in  the  Act  shall  alter  or  affect  a  period    specially  prescribed  by 

any  special  or  local  law  for  any  suit,  appeal  or  application,  but  Section  5, 

APPEL-     Regulation  IV  of  1816,  can  hardly  be  said  to  prescribe  a  period  of  limit- 

LATE       ation  for  any  particular  suits  or  class  of  suits.    It  simply  prohibits  a  Village 

CIVIL.      Munsif  from  taking  cognizance  of  any  suit,  whatever  its  nature,  unless  the 

cause  of  action  has   arisen  within   twelve  years.     It  would   be  unreason- 

9  M.  118.  able  to  suppose  that,  when  prescribing  different  periods  of  limitation  for 
different  suits  according  to  their  nature,  the  Legislature  intended  to  pre- 
serve a  rule  of  limitation  applicable  only  to  a  particular  class  of  tribunals, 
and  which  would  entirely  defeat  their  object  in  regard  to  all  suits  which 
might  be  brought  before  such  tribunals. 

We  set  aside  the  decree  passed  by  the  Village  Munsif,  direct  him  to 
exercise  his  jurisdiction  and  consider  the  question  of  limitation,  and 
whether  there  are  any  circumstances  sufficient  under  the  law  to  save  the 
claim  from  limitation. 


9  M.  119. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan,  Offcj.  Chief  Justice,  Mr.  Justice 
Hutchins,  and  Mr.  Justice  Parker. 


KADAR  (Defendant  No.  2),  Appellant  v.  ISMAIL  (Plaintiff),  Respondent* 
[9th  September  and  20th  October,  1885.] 

Registration  Act,  Section  50 — Registered  purchaser— Notice  of  prior  contract  to  sell. 

The  words  "  former  part  of  this  section  "  used  in  the  second  paragraph  of  Sec- 
tion 50  of  the  Registration  Act,  1877,  refer  to  the  whole  preceding  portion  of  the 
section  : 

Held,  therefore,  that  a  registered  purchaser  of  land,  who  bought  with  notice 
of  a  prior  unregistered  contract  by  his  vendor  to  convey  to  the  plaintiff,  could 
not  resist  a  suit  for  specific  performance  on  the  plea  of  registration. 

[F.,  13  M.  324  (331);  R.,  12  M.  148  (165)  (P.B.)  ;  12  M.  505  (508).] 

[120]  THIS  was  an  appeal  from  the  decree  of  C.  Bamachandra 
Ayyar,  Subordinate  Judge  of  Madura  (East),  confirming  the  decree  of 
A.  Kuppusami  Ayyangar,  Acting  Additional  Munsif  of  Madura,  in  suit 
126  of  1884. 

Thfc  plaintiff,  Kaji  Shaik  Kaji  Ismail,  sued  (1)  Husain  Bibi, 
(2)  Kadar  Padsha,  and  (3)  Muhammad  Ali  to  obtain  a  decree  cancelling 
the  sale-deed  of  a  house  executed  by  defendants  Nos.  1  and  3  to  defendant 
No.  2,  and  directing  defendant  No.  1  to  execute  a  conveyance  of  the  said 
house  to  plaintiff  and  for  possession  thereof. 

The  plaintiff  alleged  that,  on  the  17th  May  1883,  defendant 
No.  1  agreed  to  sell  the  bouse  to  him  for  Es.  275,  from  which  sum  certain 
prior  debts  were  to  be  deducted,  and  that  in  breach  of  such  agreement 
she,  jointly  with  defendant  No.  3,  fraudulently  sold  the  house  to  defendant 
No.  2. 

Defendant  No.  1  denied  the  alleged  agreement.  Defendant  No.  2 
pleaded  that  he  was  not  aware  of  the  agreement  and  that  be  had  obtained 
a  registered  sale-deed  on  the  21st  of  May  1883  and  paid  Es.  250  to  his 
vendors. 

*  Second  Appeal  221  of  1885. 
480 


III.] 


KADAR  V.   ISMAIL 


9  Mad.  121 


Defendant  No.  3  was  ex  parts. 

The  Munsif  found  that  defendant  No.  1  had  orally  agreed  to  sell  the 
house  to  the  plaintiff  on  the  17th  or  18th  May,  that  defendant  No.  2  had 
notice  of  this  agreement,  that  his  purchase  was  not  bona  fide,  and  that  plaint- 
iff was  entitled  to  specific  performance  of  the  agreement  alleged  in  the 
plaint  with  costs  against  defendant  No.  1. 

Defendant  No.  2  appealed. 

On  appeal,  the  Subordinate  Judge  found  that  the  agreement  by  defend- 
ant No.  1  to  sell  had  been  reduced  into  writing  in  the  form  of  a  receipt 
(exhibit  F),  which  was  as  follows : — 

"  Eeceipt  granted  by  Husain  Bibi  Ammal,  widow  of  Shaik  Imam 
Sahib,  living  in  the  East  Masi  Street,  Madura,  to  Shaik  Ismail  Sahib  of 
the  same  place  on  the  17th  May  1883. 

"  As  ic  has  been  settled  that  I  should  sell  you  the  house  belonging 
to  me  for  Es.  275,  and  as  I  have  agreed  to  sell  the  same  by  receiving  the 
balance  after  deducting  from  the  said  amount  the  sum  due  to  you  and  to 
your  younger  paternal  uncle,  Kadumiya  Sahib,  I  have  received  in  advance 
one  rupee  for  my  subsistence  and  three  rupees  for  purchasing  stamp 
paper.  For  this  sum  of  four  rupees  you  are  to  hold  this  as  a  receipt." 

[121]  The  Subordinate  Judge  held  that,  under  Section  27,  Clause  (6) 
of  the  Specific  Eelief  Act,  the  plaintiff  was  entitled  to  specific  performance 
of  this  agreement. 

Defendant  No.  2  appealed. 

Bhashyam  Ayyangar,  for  appellant. — But  for  Sections  48  and  50  of  the 
^Registration  Act,  a  purchaser  with  notice  would  take  subject  to  the  prior 
contract  ;  but  this  Court  has  held  that  the  equitable  doctrine  of  notice 
has  been  rejected  in  earlier  Eegistration  Acts — Nallappa  v.  Ibram  (1), 
Madar  v.  Subbarayalu  (2),  Muthanna  v.  Alibeg  (3).  By  reviewing  the 
history  of  legislation  as  to  registration,  the  Court  was  led  to  the  conclusion 
that  notice  was  immaterial.  The  Specific  Eelief  Act,  Section  27,  does  not 
afi'ect  the  Eegistration  Act  (see  Section  4). 

(KERNAN,  OFFG.  C.J. — The  Eegistration  Act  gives  the  registered 
document  priority.  The  Specific  Eelief  Act  then  introduces  a  new  element 
by  which  the  registered  holder  with  notice  is  bound ;  that  does  not  affect 
the  operation  of  the  Eegistration  Act). 

The  Specific  Eelief  Act  was  passed  first,  but  the  Eegistration  Act  came 
into  operation  first. 

Section  91  of  the  Trusts  Act,  which  makes  a  purchaser  with  notice  a 
trustee  in  certain  cases  is  similarly  limited  in  its  operation,  and  the 
Transfer  of  Property  Act  also  saves  the  operation  of  the  Eegistration  Act 
[Section  2,  Clause  (a).] 

Further,  Section  50  of  the  Eegistration  Act  refers  firstly  to  documents 
which  take  priority  if  registered,  and  secondly  to  all  unregistered  docu- 
ments with  two  exceptions  (decree  or  order)  which  are  postponed  to  the 
former.  Then  from  the  privileged  class  of  registered  documents,  certain 
documents  are  excepted,  viz.,  those  mentioned  in  clauses  (e),  (f),  ((/),  (h),  (i) 
of  Section  17  and  (a),  (b)  of  Section  18.  If  the  agreement  here,  which 
comes  under  Clause  (h)  of  Section  17  had  been  registered,  it  could  have 
gained  no  priority. 

If  the  words  "  former  part  of  the  section  "  mean  all  that  proceeds, 
then  there  is  redundancy,  for  decrees  and  orders  have  already  been  dealt 
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1885       with,  and  decrees  or  orders  are  the  documents  referred  to  in  Clause  (i)  of 
OCT.  20.     Section  17. 

But  there  will  be  no  redundancy  if  "  the  former  part  of  this  section  " 
APPEL-     js  taken  to  refer  to  the  enacting  portion  only  of  the  preceding  paragraph. 
LATE  [122]    The   reason  for  the   existence   of  the    second    paragraph    of 

CIVIL.      Section  50  may  be  that,  if  the  provisions  were  included  in    the  first  para- 
graph, the  sentence  would  be  too  long  and  complicated. 

9  M.  119.  Hon.  Subramanya   Ayyar,    for  respondent. — The  contention  is  not 

that  a  document  requh-ed  to  be  registered  shall  ooerate  if  unregistered, 
but  that  although  defendants  has  a  registered  document  plaintiff  is  en- 
titled to  specific  relief.  A  fraudulent  conveyance,  though  valid  between 
parties,  may  be  invalid  against  a  third  party — Transfer  of  Property  Act, 
Section  53. 

A  registered  document  can  be  impeached  on  the  ground  of  fraud  ;  why 
not  on  the  ground  of  notice  ? 

Section  50  of  the  Registration  Act  does  not  deal  with  fraud.  If  the 
Specific  Relief  Act  intended  that  relief  should  not  be  granted  against  a 
registered  purchaser,  it  would  have  said  so. 

Former  decisions  of  this  Court  only  deal  with  rival  conveyances.  In 
construing  Section  50,  there  is  a  difficulty  in  either  case.  Former  part  does 
not  mean  half  a  sentence. 

Title  by  specific  performance  is  acquired  by  the  decree,  therefore  on 
getting  this  decree  plaintiff  is  not  affected  by  the  registered  conveyance. 

The  only  person  protected  by  Section  53  of  the  Transfer  of  Property 
Act  is  a  bona  fide  purchaser. 

Bhashyam  Ayyangar. — Section  53  does  not  apply;  plaintiff  is  not  a 
prior  transferee. 

The  Court  (KERNAN,  Offg.  C.J.,  HUTCHINS  and  PARKER,  JJ.) 
delivered  the  following 

JUDGMENTS. 

KERNAN,  Offg.  C.  J. — The  facts  of  this  case  are  sufficiently  stated 
in  the  judgments  of  my  learned  colleagues. 

Reading  Section  50  of  the  Registration  Act,  I  am  not  able  to  see  that 
there  is  any  ambiguity,  patent  or  latent,  in  the  language  used,  and  we 
must  take  the  meaning  to  be  that  which  is  plainly  expressed  thereby, 
reading  it  exactly  as  it  is  printed. 

It  is  argued  that  the  word  "  former  "  mentioned  in  the  second  para- 
graph refers  not  to  the  whole  of  the  antecedent  sentence,  but  only  to  that 
portion  ofit  which  mentions  the  documents  that  are  declared  to  have 
priority  by  registration,  that  is,  as  far  as  the  figure  18.  My  answer  to  this 
argument  is  that  the  second  paragraph  refers  in  express  terms  to  the  whole 
of  the  former  part  of  the  section.  The  words  used  are  "  nothing  in  the 
former  part  of  this  section,  &c.;"  the  words  "  portion  of  "  the  former  part 
are  not  used. 

[123]  It  is  contended  that  the  use  of  the  words  "  former  part "  show 
that  a  contrast  has  been  drawn  by  the  section  between  a  former  part  and 
a  latter  part  (not  expressed),  and  that  the  former  part  refers  to  the  docu- 
ments which  have  priority  by  registration,  and  that  the  latter  part  (not 
expressed  but  understood)  refers  to  unregistered  documents.  This  is,  as 
it  appears  to  me,  a  forced  construction. 

Is  not  the  contrast  satisfied  by  treating  the  first  paragraph,  which  is 
a  complete  sentence,  as  the  "  former  part  "  of  the  section  and  the  second 
paragraph  as  the  latter  part  ? 
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Moreover,  the  construction  would  seem  to  be  impossible,  as  the 
whole  of  the  first  paragraph  of  the  seotion  is  only  one  sentence,  which 
must  be  read  in  its  entirety  before  the  sentence  and  the  meaning  of  it  is 
complete. 

It  is  sought  to  make  the  true  reading  thus,  after  18  insert  the  words, 
""  not  being,  cases,  &c." 

But  why  should  the  language  of  the  Act  be  thus  displaced  or  trans- 
posed and  new  language  introduced  ?  It  does  not  appear  necessary  to  do 
:so  in  order  to  effectuate  any  intention  of  the  Legislature  apparent  from 
•what  is  the  plain  meaning  of  the  language  used. 

It  is  true  that  if  the  words  "  former  part  "  of  this  section  apply  to  the 
whole  section,  then  the  documents  mentioned  in  the  second  paragraph, 
though  not  registered,  will  not  have  their  priority  affected  by  registered 
.deeds.  It  is  contended  that  this  was  not  the  meaning  of  the  Legislature. 

The  argument,  I  believe,  is  that,  if  all  the  documents  referred  to  in  the 
second  paragraph  of  the  section  are  omitted,  there  will  be  many  unregis- 
tered documents  not  affected  by  registered  documents. 

I  cannot  see  this  is  any  answer,  as  the  question  is  what  is  the  mean- 
ing of  the  Legislature  expressed  by  the  language  they  have  used.  The 
plain  meaning  of  the  section  appears  to  be  the  words  '*  former  part  "  of 
this  section  refer  to  so  much  of  the  section  as  consists  of  the  one 
sentence  as  the  first  paragraph.  The  draftsman  has  adopted  this  very 
form  of  expression  "former  part  of  this  section"  in  the  proviso  to  Section  17. 
•Giving  the  language  of  the  second  paragraph  its  ordinary  construction,  it 
means  that  those  documents  mentioned  in  it  are  to  be  considered  as  if  the 
former  part  of  the  section  had  not  been  enacted. 

[124]  The  language,  "  nothing  in  the  former  part,  &c.,"  shows  that  it 
was  intended  that  these  excepted  documents  were  not  to  be  treated  as 
unregistered  documents  for  the  purpose  of  the  former  part  of  that  section. 

The  result  of  the  construction  contended  for  by  the  appellant  would 
be  that  all  the  excepted  documents,  viz.,  "  leases,  &c.,"  mentioned  in  the 
second  paragraph  of  Section  50,  would  be  placed  under  a  double  disadvan- 
tage— 

(1)  they  would  not  be  allowed  any  priority  by  registration  over 

unregistered  documents,  and 

(2)  they  should  be  registered  or  they  would  be  postponed  to  regis- 

tered documents.  Practically  these  documents  would  be 
"  compulsorily  registrable  "  in  order  to  save  them  from  regis- 
tered documents. 

In  the  present  case  and  such  like  cases  there  would  be  the  further 
•disadvantage  that  the  plaintiff  would  have  to  register  his  contract  which 
is  excepted  under  (h),  and  would  have  to  register  his  conveyance  also  when 
be  got  it. 

As  the  Court  is  now  unanimous  in  deciding  that  the  defendant's 
registered  conveyance  does  not  take  priority  of  the  contract  sued  on  by 
the  plaintiff  under  the  Eegistration  Act,  it  is  clear  that  Section  4  of  the 
Specific  Relief  Act  does  not  apply,  and  that  a  decree  was  rightly  made  for 
the  plaintiff  by  the  lower  Courts. 

I  would  dismiss  the  appeal  with  co-'ts. 

HUTCHINS,  3. — The  respondent  brought  this  suit  to  enforce  the 
specific  performance  of  an  agreement  to  sell  a  house.  Defendant  No.  1 
was  the  former  owner.  Defendant  No.  2  and  appellant  is  a  purchaser, 
with  notice  of  the  agreement  in  respondent's  favour  under  a  registered 
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1885  conveyance.  The  appellant  may  or  may  not  have  obtained  possession  ; 
OCT.  20.  the  respondent  certainly  did  not. 

In  both  the  Courts  below  a  decree  has  been  passed  in  the  respondent's 
APPEL-  favour.  The  Munsif  treated  the  agreement  as  an  oral  agreement,  but 
LATE  upheld  it  upon  the  authority  of  Ghunder  Nath  Roy  v.  Bhoyrub  Chunder 
CIVIL.  Surma  Roy  (1).  The  Subordinate  Judge  found  tint  it  had  been  reduced 
— ^^  to  writing  in  the  receipt  F,  upon  which  an  agreement  stamp  and  penalty 
0  M.  119.  have  been  levied  accordingly.  He  pointed  out,  in  his  judgment,  that  the 
Calcutta  cases  [and  the  same  remark  applies  to  the  Bombay  cases — includ- 
ing [125]  Waman  Ramchandra  v.  Dhondiba  Krishnaji  (2)]  oroceed  upon  the 
notion  that  notice  of  a  prior  unregistered  document  prevents  the  holder  of 
subsequent  conveyance  from  setting  it  up,  although  he  may  have  had  ifr 
registered,  and  that  is  a  doctrine  which  this  Court  has  more  than  once 
declined  to  follow— I.L.E.,  5  Mad.  73;  6  Mad.  88  ;  8 Mad.  167  ;  S.A.  221 
of  1885.  He  held,  however,  that  the  agreement  F  fell  under  the  exceptional 
clause  (h)  in  Section  17  of  the  Eegistration  Act,  1877,  and  was,  therefore, 
exempted  from  the  operation  of  Section  50  of  that  Act  by  its  second  clause. 

Assuming  the  agreement  to  be  an  oral  one,  it  has  not  been 
accompanied  or  followed  by  delivery  of  possession,  and,  under  Section  48- 
of  the  Eegistration  Act,  ic  must  give  place  to  the  registered  instrument, 
unless  there  is  anything  in  the  respondent's  argument  that  agreements 
for  sale  are  to  be  specifically  performed  without  reference  to  the  Eegis- 
tration Act. 

"We  all  consider,  however,  that  the  Subordinate  Judge  was  righb  in 
holding  that  the  agreement  had  been  reduced  to  writing.  The  only  object 
of  inserting  in  the  receipt  all  the  terms  of  the  agreement — the  settlement 
of  the  price  and  the  consequent  promise  to  sell  on  payment  of  the  balance, 
deducting  two  prior  charges  which  the  respondent  already  held  on  the 
premises — was  to  have  those  terms  embodied  in  a  writing.  The  Subor- 
dinate Judge  was  therefore  right  in  treating  the  respondent  as  the  holder 
of  an  unregistered  document,  creating  a  right  to  obtain  a  conveyance  for 
a  sum  exceeding  Es.  100,  and  falling  under  Clause  (h)  of  Section  17  of  the 
Registration  Act. 

The  next  question  is  whether  he  was  also  right  in  treating  this 
document  as  wholly  exempted  from  Section  50  of  the  Act  by  its  second 
clause.  The  contention,  on  the  other  side,  is  that  this  second  clause, 
exempting  certain  documents  from  the  former  part  of  this  section,  refers 
not  to  the  whole  of  the  first  clause  of  the  section,  but  only  to  the  former 
of  the  two  categories  of  documents  with  which  the  first  clause  deals.  The 
argument  is  ingenious  and  there  is  certainly  much  to  be  said  in  its  favour. 

Section  50  of  the  Act  of  1871  consisted  simply  of  one  clause  and 
an  explanation.  The  second  clause  is  an  interpolation  and  in  drawing  it 
the  draftsman  may  have  regarded  the  old  existing  clause  [126]  as  the 
section  and  have  referred  to  the  former  part  of  the  clause  as  the  for- 
mer part  of  this  section.  The  first  clause  is  even  now  the  only  enacting 
part  of  this  section  ;  the  second  clause  merely  contains  a  proviso  or  excep- 
tion. Grammatically  "the  former  part  of  this  Section"  seems  hardly 
equivalent  to  "  the  whole  preceding  part." 

Former  and  latter  are  expressions  usually  applied  to  distinguish 
the  first  and  second  of  two  things,  both  mentioned  just  before.  Although 
the  first  clause  is  not  divided  into  two  distinct  sentences,  still  it  does 
mention  and  set  in  apposition  two  things,  and  the  words  "  the  former  part 
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•of  this  section  "  would  have  a  reasonable  meaning  if  they  are  restricted  to        1885 
the  former  of  these  two  things.     There  is,  first,  a  class  of  documents  to     OCT.  20i 
which  priority  is  given,  and  next  another  class  which  are   postponed  to  the 
first  class.  The  first  class  comorises  all  documents  mentioned  in  clauses  (a),     A.PPEL- 
(b),  (c),  (d)  of  Section  17  or  in  clause-}  (a)  and  (b)  of  Section  18.  Now,  if  we       LATE 
turn  to  Section  17  we  find  that  (b)  and  (c)  are  general  clauses,  which  hut  for      OlVIL. 
a  special  ex  ^mption  would  include  all  the  documents  mentioned  in  the  second        — 
.clause   of    Section    50.    It    seems  natural  that   the    same  Act,    which   in     '  "•  **'• 
Section  17  ha  1  said  that   the  clmses  (6>  and  (c)    should  not  include  these 
.exempted  documents,  should  maintain  just  that  very   exemption  and  no 
other  in  Section  50.     In  other  words,  read  as  the  appellant  would  read  it, 
the  second  clause  of  Section  50  merely  repeats  the  very  same  qualifications 
which  had  been  enacted  before  in  Section  17.     The  very  documents  which 
Section    17  declares    must   b^  registered   are  given  priority,   but  certain 
.other  documents  which  come  under  the  general  terms  of  Section  17.    but 
are  exceptionally  declared  to  be  optionally  regisr.rable,  are  also  ex^epted 
from  the  general  words  which  would  have  otherwise  given  them  priority. 

The  second  category  of  documents,  viz.,  those  which  arj  postponed  to 
the  first  class,  comprise •»  "  every  unregistered  document  relating  to  the 
same  property  and  not  being  a  decree  or  order."  Now,  if  the  exemption 
made  in  the  second  clause  is  to  apply  to  this  class  as  well  as  to  the  first 
.class  of  documents,  the  secon  1  class  is  cut  down  from  a  category  includ- 
ing every  document  not  duly  regis'ered  with  the  solitary  exception  of  a 
.decree  or  order  to  one  with  miny  exceo^ions,  liz.,  first,  a  decree  or  order 
expressly  excepted  in  the  first  paragraph  and  next,  those  numerous 
documents  exempted  by  the  second  paragraph  ;  and  one  of  these 
exempted  documents  is  itself  a  decree  or  order  [clause  U)J ,  so  that  a 
.decree-  or  order  is  needlessly  repeated. 

[127]  The  interpretation  for  which  the  aop-jllant  contends  gives 
some  meaning  to  the  words  "  the  former  part  of  this  section  "  and  also 
to  the  words,  "not  being  a  decree  or  order"  an!  it  also  appears  to  be  in 
harmony  with  the  whole  enactment  According  to  it  no  document  would 
.obtain  priority  to  a  decree  or  order  merely  by  virtue  of  its  registration — 
the  reasonableness  of  this  is  obvious  enough — but  every  other  unregistered 
document,  except  a  decree  or  order,  would  be  liable  to  be  defeated  by 
certain  favoured  documents,  the  registration  of  which  had  been  made 
.compulsory  under  Section  17  or  was  to  be  specially  encouraged.  It  seems 
difficult  to  conjecture  why  the  holder  of  a  registered  conveyance  should 
be  allowed  to  defeat  one  who  h.is  long  been  in  possession  under  an 
unregistered  conveyance,  but  not  one  who  has  merely  obtained  an  agree- 
ment to  sell. 

It  has,  however,  now  been  pointed  out  to  me  by  the  learned  Chief 
Justice  that  the  very  sarns  words  "  the  former  part  of  this  section  "  occur 
in  the  proviso  to  Section  17,  where  they  certiinly  refer  to  all  the  preced- 
ing part  of  the  section.  The  same  meaning  should  therefore  ha  niven  to 
thmn,  if  poss  ble,  in  all  parts  of  the  same  enactment,  and  I  therefore  now 
a^ive  that  the  appella-it's  contention  is  unbound,  and  that  the  view  taken 
bv  the  Subordinate  Judge  is  right.  The  whole  foundation  of  the  appellant's 
Agrument  therefore  fails,  and  it  becomes  unnecessary  to  consider  the  further 
question  whether,  if  his  registered  document  gave  him  priority  under 
Section  50,  the  Specific  Relief  Act  would  take  it  away.  Upon  that  point 
I  will  not  now  say  more  than  that  I  cannot  agree  that  the  competition 
would  be  bdtween  the  decree,  to  which,  it  is  assumed,  the  respondent  is 
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1885        entitled,    and  the  appellant's  document.     It  seems    to  me  that  the    com- 

OCT.  20.     petition  must  be  between  the  two  documents,    for  the  very  question  before 

us  is  whether  respondent  is  entitled  to  a  decree  on  his  contract,  or  whether 

APPEL-     th^  contract  has  been    defeated  and  made  of  no  effect  by  the  registered 

LATE       conveyance. 

CIVIL.  PARKER,    J. — The  suit    is  to  compel  specific   performance  of    the 

agreement  of  defendant  No.  1  to  sell  plaintiff  the  plaint  house.  The 
0  M.  119.  agreement  was  reduced  to  writing  on  17th  May  1883  (exhibit  F),  but  the 
document  was  not  registered.  Four  days  later — on  21st  May  1883 — 
defendant  No.  1,  together  with  defendant  No.  3,  executed  a  deed  of  sale 
in  favour  of  defendant  No.  2  (exhibit  I),  which  deed  was  registered.  It  does 
not  appear  [128]  that  defendant  No.  2  got  possession.  On  5th  August 
the  plaintiff  brought  this  suit  to  compel  specific  performance  as  regards- 
defendant  No.  1,  to  cancel  the  sale-deed  given  by  her  to  defendant  No.  2, 
and  for  possession  of  the  house. 

The  District  Munsif  found  that  defendant  No.  3  had  no  title  in  the 
house,  and  that  the  sale-deed  of  defendant  No.  2,  though  registered,  was' 
not  bona  fide.  The  Subordinate  Judge  generally  concurred  in  that  opinion 
and  both  the  Courts  decreed  in  plaintiff's  favour. 

In  second  appeal  it  is  urged  that  the  Courts  below  have  not  followed 
the  decisions  in  the  Presidency  with  regard  to  the  doctrine  of  notice ;  and 
that  under  Section  50  of  the  Eegistration  Act  the  registered  conveyance 
of  defendant  No.  2  will  take  priority  over  plaintiff's  unregistered  agree- 
ment. 

It  is  not  denied  that  Section  27,  Clause  (b}  of  the  Specific  Relief  Act, 
gives  plaintiff  a  general  right  to  enforce  specific  performance  as  against 
defendant  No.  2,  but  it  is  urged  that  the  provisions  of  the  Soecific  Relief 
Act  are  controlled  by  the  operacion  given  to  documents  by  the  Registration 
Act  (Section  4,  Clause  (c)  of  the  Specific  Relief  Act),  and  that  the  rulings 
of  this  Court  in  Nailappii,  v.  Ibram  (l)  and  Madar  v.  Subbarayalu  (2) 
gives  absolute  priority  to  a  subsequent  registered  deed,  notwithstanding 
notice. 

Section  50  of  the  Registration  Act  consists  of  two  sentences  and  an 
explanation.  The  second  sentence  runs  as  follows  :  "  Nothing  in  the  for- 
mer part  of  this  section  applies  to  Jease-?  exempted  under  the  proviso  to- 
Section  11,  or  to  the  documents  mentioned  in  clauses  (e) — (t)  of  the  same 
section."  According  to  the  ordinary  meaning  of  language  the  words 
former  part  of  the  section"  would  appear  to  refer  to  the  first  sentence  of 
the  section,  in  which  case  it  would  follow  that  an  agreement  under  Section 
17,  Clause  (b),  would  gain  no  advantage  by  being  registered,  and  be  under 
no  disability  from  non-registration.  But  the  learned  pleader  for  the 
appellant  has  put  forward  a  very  ingenious  argument  to  the  effect  that  the 
words  "  former  part  of  this  section  "  do  not  refer  to  the  whole  of  the  pre- 
ceding sentence,  but  to  the  words  "every  document  of  the  kind  mentioned  in 
Clauses  (a),  (b),  (c),(d)  of  Section  17  and  Clauses  (a)  and  (b)  of  Section  18 
only.  The  argument  is  that  this  sentence  in  Section  50  divides  documents 
into  two  classes,  one  [129]  privileged,  the  other  unprivileged,  and  thai  the 
effect  of  the  second  sentence  is  to  enact  that  the  documents  therein  men- 
tioned never  can  gain  admission  into  the  privileged  class  by  the  fact  of 
registration. 

The  second  clause  of  Section  50  is,  it  must  be  admitted,  somewhat 
awkwardly  expressed,  but  it  appears  to  me  the  meaning  contended  for  is 

(1)  5  M.  73.  (2)  6  M.  88. 
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non-natural.  I  take  the  words  "  former  part  of  this  section  "  as  being 
synonymous  with  "  preceding  part  "  or  "  first  clause  of  this  section  "  and 
cannot  but  regard  this  as  more  natural  interpretation.  If  the  Legislature 
had  intended  to  draw  the  distinction  between  the  "former"  and  "latter" 
class  of  documents,  nothing  would  have  been  easier  than  to  say  so  in 
express  terms. 

Independently  however  of  this  argument,  1  am  not  prepared  to  admit 
these  two  documents,  exhibit  F  and  exhibit  I,  are  really  brought  into 
competition.  Exhibit  F  does  not  of  itself  create  any  tir.le  which  will  come 
into  competition  with  the  title  of  defendant  No.  2  under  exhibit  I,  but  ic 
creates  a  right  to  receive  from  defendant  No.  1,  or  from  the  Court,  a  title 
which  will  do  so.  The  plaintiff's  right  to  succeed  as  against  defendant 
No.  2  depends  entirely  upon  his  being  able  to  show  that  he  has  a  right 
to  a  decree  for  specific  performance  as  against  defendant  No.  1.  Such  decree 
is  a  condition  precedent,  and  though  defendant  No.  2  is  joined  in  the  same 
suit,  this  is  a  mere  exception  to  the  ordinary  rule  of  pleading  that  a 
stranger  is  not  a  proper  party  to  a  suit  for  specific  performance  (vide 
Fry  on  Specific  Performance,  Sections  183 — 185).  If  the  plaintiff  can 
establish  no  such  right,  the  title  of  defendant  No.  2  is  good  aod  valid 
against  all  the  world  ;  but  if  he  can,  it  is  the  decree  to  that  effect  against 
defendant  No.  1  (not  the  unenforced  and  perhaps  unenforceable  agreement 
F),  which  entitles  him  to  further  relief  and  makes  defendant  No.  2  ipso 
facto  a  trustee  for  plaintiff  and  bound  tore-convey  to  plaintiff  the  property 
which  had  passed  to  himself  subject  to  the  equity  previously  created  by  his 
vendor — sea  Section  91,  Indian  Trusts  Act,  II  of  1882.  Section  50  of  the 
Eegistration  Act  gives  no  priority  to  a  registered  conveyance  over  a 
decree;  and  as  the  decree  declares  defendant  No.  2  a  trustee  bound  to  re- 
convey  to  plaintiff,  the  prior  date  of  the  sale-deed  of  defendant  No.  2 
will  avail  him  nothing.  In  other  words  I  hold  that  the  relief  given  to 
plaintiff  as  against  defendant  No.  2  is  not  given  upon  plaintiff's  prior  but 
unregistered  contract  with  defendant  No.  1,  but  upon  the  contract  [130J 
of  trust  which  is  by  construction  of  law  imposed  upon  defendant  No.  2. 

On  these  grounds,  therefore,  I  would  dismiss  this  second  appeal 
with  costs. 


9   M.    130=10  Ind.  Jur.  101. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  (Offg.  Chief  Justice)  and 
Mr.  Justice  Parker. 


SUBBAYA  (Petitioner)  v.  YELLAMMA  AND  OTHERS  (Respondents)* 
[22nd  September,  1885.} 

Decree— Execution — Invalid  sale — Possession  given  to  purchaser— Restitution  sought  in 
execution  by  judgment-debtor — Remedy  by  suit. 

Certain  land  having  been  attached  in  execution  of  a  decree  by  a  District  Court, 
8,  the  representative  of  the  judgment-debtor,  preferred  a  claim  to  the  land  in  his 
own  right,  which  was  rejected,  and  the  laud  was  subsequently  .sold  to  a  stranger 
and  the  sale  was  confirmed  on  the  23rd  February  1884.  On  the  pame  date  the 
High  Court,  on  appeal  by  S,  set  aside  the  order  rejecting  his  claim. 

The  District  Court,  in  ignorance  of  the  order  of  the  High  Court,  having  subse- 
quently put  the  purchaser  in  possession  of  the  land,  S  applied  for  restitution  : 

*  Civil  Revision  Petition  29  of  1885. 
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1885  Held,  that  the  order  of  the  District  Judge  confirming   the  sale   was  passed 

SEP    22  without  jurisdiction,  but  that  the  District  Judge  had  no  power  to  restore  poases- 

__]_     '  sion  to  S. 

APPEL-  THIS  was  a  petition  to  the  High  Court  under  Section  622  of  the  Code 

LATE       of  Civil   Procedure  against  an  order  of  W.  F.  Grahame,  Acting   District 

CIVIL.      Judge  of  Cuddapah,   rejecting   an  application  by  Voraganti  Subbaya   (a 

minor),  representative  of  the  judgment-debtor  in  suit  No.  16  of  1876,  to  be 

9  M.  130=    put  in  possession  of  certain  land   which  had  been  sold  in  execution  of  the 

10  Ind.  Jur.  decree  in  the  said  suit. 

101-  The  facts   are  fully   set  out  in  the  judgment  of  the  Court  (KERNAN, 

Offg.  C  J.,  and  PARKER,  J.). 

Ramachandra  Ran  Saheb,  for  petitioner. 
Krishnasami  Chetti,  for  respondents. 

JUDGMENT. 

KERNAN,  Offg.  C.  J.— The  plaintiff  in  suit  16  of  1876  obtained  a 
decree  against  the  defendant  in  that  suit  for  Es.  5,617-12-0.  The 
defendant  died  and  his  son  was  mado  party  to  the  suit,  as  representative 
of  his  father,  and  then  that  son  died  and  his  son,  [131]  the  present 
petitioner,  was  made  party  to  the  suit,  as  representative  of  his  grandfather, 
the  original  defendant. 

In  June  1883,  the  decree-holder  attached  lands  in  Vontimitta  and  in 
certain  villages  in  Proddatur  taluk.  The  present  petitioner  filed  an 
objection  to  the  attachment  and  claimed  the  attached  property  as  his 
own.  That  objection  mid  claim  were  disallowed  by  the  District  Judge  by 
order,  dated  the  20th  of  August  1883.  On  the  5th  day  of  December  1883, 
the  petitioner  filed  Civil  Miscellaneous  Appeal  No.  162  of  1883  in  the  High 
Court  against  that  order,  and  the  High  Court  on  the  22nd  of  February 
1884  reversed  the  order  of  the  District  Court  of  the  20th  of]  August.  In 
the  meantime,  the  lands  attached  were  put  up  tor  sale  and  were 
purchased;  and  on  the  22nd  February  1884,  the  same  nay  as  the  High 
Court  set  aside  the  order  disallowing  petitioner's  claim,  the  District  Judge 
made  an  order  confirming  the  sale. 

At  the  time  the  District  Court  made  the  order  of  the  22nd  of 
February  1884,  the  District  Judge  was  not  aware  of  the  order  of  the  High 
Court ;  nor  does  it  appear  which  order  was  made  first  in  point  of  time  on 
the  22nd  February.  The  purchaser  appears  to  be  a  stranger  to  this 
suit ;  he  paid  his  purchase-money  into  Court  and  is  a  bona  fide  purchaser. 
On  the  16th  of  August  1884,  the  petitioner  filed  in  the  District  Court  a 
petition  No.  217  of  1884,  praying  that  the  attached  lands  might  be  given 
to,  and  put  in  possession  of,  the  petitioner.  The  District  Judge  was 
referred  to  Sections  583 — 590,  but  said  he  did  not  see  how  they  affected 
the  case.  He  treated  the  application  as  one  to  set  aside  the  sale  which 
had  been  confirmed  and  which,  he  was  of  opinion,  could  not  be  set  aside, 
and  dismissed  petitioner's  petition. 

The  petitioner  now  applies  to  this  Court  under  Section  622  to  revise 
the  District  Judge's  order  on  the  ground  that  he  refused  to  exercise  the 
authority  vested  in  him  to  r  store  petitioner  to  possession  under  the 
order  of  the  High  Court  and  on  the  ground  that  the  confirmation  only 
was  made  without  jurisdiction.  The  petitioner  also  presented  an  appeal 
against  the  ord^r  as  a  question  between  the  decree-holder  and  petitioner, 
parties  to  the  suit,  relating  to  execution. 

The  petitioner  could  not  after  the  appeal  order  appeal  against  the 
confirmation  order  under  Section  588,  as  there  was  no  material 
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irregularity    in  publishing  or  conducting  the  sale,  Section  311,    Proce-        1885 
dure  Code,  and,  as  no  application  was  made  under  that  Section,  neither     SEP.  22. 
[132]  could  the  order  for  confirmation  be  set  aside,  Section  312  ;  and,  if         ~~ 
the  order  of    the  District  Judge    disallowing  petitioner's    objection  was     A.PPEL- 
valid,  and  if  the  confirmation  order  was  valid,  the  sale  should  have  become       LATE 
absolute.     But  it  was  not  necessary    to  set  aside  the  confirmation  order,      CIVIL. 

as  it  was  void  and  made  without   jurisdiction.     Until  reversed,  the  order        

of  the  District  Judge  of  the  20th    of  August  1884   was  valid  ;  but  it  was   9  M'  13°! 
reversed  by  the  order  of  the  High  Court  of  the  22nd  February  1884,  and  10  Ind<  Jur< 
from  the  time  that  order  was    pronounced,  the  order  of  the  20th    August 
had  no  legal  existence,  and  the   District  Judge  had  no  jurisdiction  to  act 
on  it.  If  any  authority  was  wanted  on  thispoint,  seftBasappav.Dundaya  (l). 

The  order  of  reversal  of  the  High  Court  and  the  order  of  confirmation 
being  made  on  the  same  day,  are  subject  to  the  rule  that  judicial  proceed- 
ings are  to  be  considered  as  taking  place  at  the  earliest  period  of  the  day 
on  which  they  are  done — Wright  v.  Mills  (2).  The  law  does  not  regard 
fractions  of  a  day — B.  v.  St.  Mary,  Warwick  (3),  Lester  v.  Garland  (4). 
In  Pugh  v.  Bobinson  (5)  it  is  said  that  to  avoid  injustice  the  day  is 
divisible  ;  but  in  this  case  it  seems  to  be  impossible  to  ascertain  which 
order  was  made  first  on  the  22nd  of  February  1884  ;  and  as  one  or  other 
of  the  two  orders  must  prevail,  it  is  obvious  that  the  order  in  reversal 
should.  The  (act  that  the  District  Judge  and  the  purchaser  were  not  on 
the  22nd  February  aware  of  the  order  in  reversal,  is  not  material,  and  their 
ignorance  on  the  subject  could  not  affect  the  reversal  force  of  the  order 
of  the  High  Court.  See  Basappn,  v.  Dnndaya  (V. 

The  purchaser  bought  while  the  appeal  was  pending  ;  under  the 
ordinary  rule  he  took  subject  to  whatever  would  be  the  ultimate  result  of 
the  decision  in  the  pending  appeal,  whether  he  knew  of  the  lift  pendens  or 
not — Pranjivan  Govardhan  Das  v.  Baju  (6),  Mnual  Fruval  v.  S.  Latchmi- 
devamma  (7),  Mina  Kumari  Bibee  v  Jojat  Sattini  Bibee  (8).  Section  583 
enables  a  party  entitled  to  any  benefit  under  a  decree  passed  in  anneal  to 
apply  to  the  Ooui't  that  passed  the  decree  appealed  against,  and  that  such 
Court  shall  i  roceed  to  execute  the  decree  pas«ed  in  appeal  according  to  the 
rules  prescribed  for  the  execution  of  decrees  in  suit. 

[133]  The  appeal  in  this  case  was  against  an  order  ;  however  Section 
590  provides  that  the  same  procedure  prescribed  in  Chapter  XLI,  viz., 
Section  583,  shall  apply  to  appeals  from  orders. 

The  petitioner  was  entitled  under  the  appeal  order  to  the  benefit  of 
having  the  sale  and  the  confirming  order  treated  by  the  District  Judge  as 
no  longer  of  any  valid  legal  existence,  and  to  the  benefit  of  being  free  from 
any  further  proceeding  to  carry  out  the  sale  or  put  the  purchaser  in 
possession. 

If  the  petitioner  had  at  once  carried  oat  the  order  in  anneal  before 
the  Subordinate  Judge,  it  cannot  be  doubted  that  no  further  proceed- 
ings to  carry  out  the  sale  would  have  been  taken.  But  the  petitioner 
appears  to  have  taken  no  steps  to  bring  the  appeal  order  to  tne  notice  of 
the  Judge  until  the  16th  of  August  1884  when  the  petition  was  filed  pray- 
ing for  possession  of  the  lands  sold.  In  the  meantime  tlie  purchaser  got 
an  order  for  confirmation. 

The  purchaser  thus  obtained  possession  under  th*  order  of  the  Court, 
but  such  order  was  made  after  the  order  in  appeil  and  was  made  without 

(1)  2  B.  540.  (-JI  28   I..J.  Ex.  223.  (*)  I  El.  &  Bl.  816. 

(4)   15  Ve*.  257.  (6)   1  T.tt    116.  (6)  4  B.  84. 

(7)  7  M.H.U.B  104.     (8)  10  C.  220. 
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1885        jurisdiction.  However  he  acted  bona  fide  and  paid  his  purchase- money  and 
SEP,  '22.     it  has  been  paid  out  to  the  creditor. 

.  The  petitioner  might  have  applied  to  the  District    Court  to    stay  the 

execution  pending  the  sale,  but  did  not  do  so,   and  he  might,  by  diligence, 
LATE        after  the  appeal  order  was  made,  have  prevented  the  sale  certificate  and  the 
CIVIL.      possession  from  being  given  to  the  purchaser ;  but  he  did  not  do  so  ;  under 
~~~~         such  circumstances,  if  we  had  power  to  order  the  District  Judge  to  deliver 
'        "~    possession  to  the  appellant  (and  if  we  had  any  discretion  in  the  matter)  we 
°  '    ur>  should  be  inclined  to  refuse  to  do  so  and  to  leave  the   appellant  to  assert 
his  title  against  the  purchaser  by  a  separate  suit.    However,  we  do  not  see 
that   the  District   Judge  had  any  jurisdiction  or  authority    after   posses- 
sion was  given  over  to  the  purchaser  (who  is  not  one  of  the  parties  to  the 
suit)  to  make  an  order  on  him  to  deliver  up  possession  as  prayed  for  by  the 
appellant.     If  the  plaintiff  desires  to  assert  his  rights,  whatever  they  may 
be,  he  must  proceed  by  separate  suit. 

We  must  therefore   dismiss  ihe   appeal    and  revision   petition   with 
costs. 


9  H.  134  =  9  Ind.  Jur.  423. 

[134]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


In  re  KOTA.*      [28th  July,  1885.] 

Court-fees  Act,  Section  14,  Scliedule  I,  Articles  4,  5  -  Review  of  judgment — Stamp  duty' 
— Ninety  days — (Computation  of  time. 

In  computing  the  period  of  eiphty-nine  days  from  the  date  of  decree,  within 
which  an  application  for  review  of  judgment  may  be  presented  on  payment  of 
half  the  fee  leviable  on  the  piami  or  memorandum  of  appea.1  (under  Article  5  of 
Schedule  I  of  the  Court-fees  Act,  1870).  the  time  during  which  the  Court  is 
closed  -or  vacation  cannot  be  excluded. 

[R.,  15  C.L.J.  505  (507)  =  J5  Ind.  Cas.  455.] 

THE  question  raised  in  this  case  was  whether  the  petitioner  was 
entitled^to  present  a  petition  of  review  of  judgment  on  payment  of  the 
Court-fee  leviable  under  Article  5  of  Schedule  I  of  the  Court-fees  Act, 
after  ninety  days  had  elapsed  from  the  date  of  the  decree,  on  the  ground 
that  the  Court  was  closed  for  two  months,  during  which  period  the 
time  had  expired,  the  petition  being  presented  on  the  re-opening  of  the 
Court. 

Mr.  Wedderburn,  for  petitioner. 

The  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENTS. 

HUTCHINS,  J. — I  am  clearly  of  opinion  that  the  petitioner  must  pay 
the  full  stamp.  I  have  already  ruled  in  the  Admission  Court  that  Articled 
in  the  first  schedule  of  the  Court- fees  Act  must  be  construed  strictly  and 
cannot  be  modified  by  any  argument  from  analogy,  based  on  provisions 
contained  in  the  law  relating  to  limitation  of  suits,  &c.,  and  the  same 
view  was  taken  in  Civil  Miscellaneous  Petition,  No.  431  of  1884,  by  the 
late  Chief  Justice  and  Mr.  Justice  Muttusami  Ayyar,  who  held  that  the 

*  Civil  Miscellaneous  Petition  307  of  1885. 
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applicant  for  review  must  pay  the  full  stamp,    as  tbe   Court-fees  Act  did       1885 
not  recognize  any  allowance  for  the  time  requisite  to  obtain  a  copy.  JULY  28. 

In  the  present  case  the  ninetieth  day  from  the  date  of  the  decree  fell 
on  the    23rd   May    during  the   Court   vacation.     The   [135]    petition  for     APPKL- 
review  would    not   have    been  received  then  even  if  presented.     It  was       LATE 
presented  on  the  day  that  the  Court  re-opened.     It  is  therefore  clearly  iu      ClVIL. 
time  so  far  as  limitation  is  concerned  under   Section  5  of  the  Limitation 
Act,  1877.     But  so  was  Miscellaneous    Petition,  No.  431  of   1884,  under  9  M  134=I 
Section  12  of  the  same  Act,  which  declares  that,  for  purposes  of  limita-   9  Ind-  <*ur 
tion,  the  time  requisite  for  obtaining  a  copy  shall  be  excluded.  *^' 

The  wording  of  the  Court  Fees  Act,  taken  by  itself,  seems  perfectly 
plain.  Article  4  says  if  the  application  is  presented  on  or  after  tbe 
ninetieth  day,  it  shall  pay  the  same  stamp  as  the  plaint.  Article  5 
reduces  tbe  fee  by  one-half  if  the  application  is  presented  before  the 
ninetieth  day.  It  is  perhaps  not  altogether  without  significance  tiiat  the 
full  stamp  is  put  first  as  the  rule,  and  the  levy  of  half  the  stamp  treated 
as  a  concession  or  exception  ;  but  I  do  not  wish  to  lay  stress  on  that,  for 
the  words  are  plain  enough  anyhow. 

In  contending  that  the  full  stamp  is  not  necessary,  Mr.  Wedder- 
burn  relies  on  Section  377  of  the  first  Code  of  Civil  Procedure  and  on  the 
Full  Bench  decision  of  the  High  Court  of  Calcutta  in  Narayan  Mandal  v. 
Bern  Madhab  Sircar  (1),  and  he  argues  that  the  Limitation  Act  is  in  pari 
materia  with  the  Court- fees  Act  and  that,  therefore,  regard  may  be  had 
to  the  former  in  interpreting  the  latter. 

It  seems  to  me,  however,  that  the  two  Acts  are  not  at  all  in  pari 
materia.  It  is  true  that  the  old  Code  generally  dealt  indiscriminately 
with  matters  of  stamp,  matters  of  limitation  and  matters  of  pro  edure, 
but  the  inconvenience  of  this  soon  became  apparent  and  they  have  long 
since  been  separaied  and  are  governed  by  distinct  Acts,  each  of  which 
contains  its  own  rules  and  principles.  In  this  very  point  of  d-lay,  for 
example,  the  Limitation  Act  has  its  Section  5  containing  a  proviso  that 
an  application  for  review  may  be  admitted  freely  after  the  period  of 
limitation  if  the  applicant  can  show  sufficient  cause  for  the  delay.  The 
Court-fees  Act,  on  the  other  hand,  has  its  fourteenth  section,  the  provi- 
sions of  which  are  not  quite  similar  though  evidently  aimed  at  the  same 
class  of  cases,  and  it  seems  to  me  that  in  regard  to  stamp  questions  that 
alone  can  be  looked  to.  In  my  opinion,  this  bection  shows  beyond  all  doubt 
that  the  full  stamp  must  be  paid  in  all  cases  after  the  eighty-ninth 
[136]  day,  whatever  the  cause  of  the  delay,  but  it  allows  the  Court  to 
certify  for  a  refund  if  satisfied  that  the  delay  was  not  caused  by  the 
applicant's  laches.  It  is  argued  that,  in  this  case,  there  has  been  no  delay, 
but  the  section  itself  shows  that  is  is  not  speaking  of  delay  caused  by 
laches,  but  simply  of  the  eighty-ninth  day  having  been  allowed  to  pass  from 
causes  for  which  the  applicant  cannot  be  held  responsible. 

And  when  I  look  at  Section  377  of  the  old  Code  I  find  that  the  law 
was  precisely  the  same  then.  The  Court  could  excuse  delay  for  purposes 
of  limitation,  but  it  was  never  authorized  to  excuse  payment  of  the  stamp. 

"  The  application  shall  be  made  within  ninety  days unless  the  party 

preferring  the  same  shall  show  just  and  reasonable  cause If  made 

within  the  period  above  mentioned,  it  shall  be  written  on  the  stamp  paper 

prescribed  for  petitions but  if  made  after  the  expiration  of  that  period,  it 

shall  be  written  on  the  stamp  prescribed  for  plaints."     The  second  clause 

(1)  4  B.L.B.  F.B.  3a. 
491 


9  Mad  137  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1885  was  absolute  and  the  proviso  in  the  first  clause  could  not  be  imported  into 
JULY  28.  it.  The  ''  period  abovementioned  "  must  refer  to  the  ninety  days  and  not 
the  ninety  days  plus  any  time  allowed  by  the  Court,  for  no  aoplication  was 
APPEL-  receivable  at  all  after  the  ninety  days  so  extended,  and  if  every  apolication 
LATE  made  within  the  ninety  Hays  so  extended  were  to  bear  a  petition  stamp. 
CIVIL.  there  would  be  nothing  left  on  which  a  nlaint  stamp  could  be  levied.  On 
the  true  construction  of  Section  377,  as  on  that  of  the  present  law,  it 
9  M.  134=  seems  to  me  that  the  Court  has  no  jurisdiction  to  loik  at  the  oetition  or 
9  Ind.  Jur.  consi(3er  whether  it  is  or  is  not  barred  by  limitation,  whether  certain  days 
must  be  excluded  or  others  can  be  excused,  until  it  has  been  properly 
stamped ;  and  the  proper  stamp  depends  on  the  mere  arithmetical  calcula- 
tion of  the  number  of  days  since  the  date  of  decree. 

The  Calcutta  case  referred  to  does  not  touch  the  question  of  the 
stamp,  for  the  aoplicant  had  been  required  to  pay,  and  had  paid,  the 
full  stamp  prescribed  for  a  plaint.  If  he  had  not,  his  petition  would  have 
been  dismissed  on  those  grounds.  Tne  decision  only  riealt  with  question 
of  limitation,  and  even  upon  that  it  is  at  variance  with  a  decision  of  this 
Court — K.  J.  Subburajulu  v.  N.  Venkataraya  (I)— and  was  professedly 
based  to  a  great  extent  on  the  practice  of  the  Northern  Presidency. 

[l37]  I  wou'd  allow  the  petitioner  twenty  days  to  pay  up  the  full 
stamp. 

MUTTUSAMi  AYYAR,  J. — This  is  an  application  for  review  of  judg- 
ment. It  was  presented  on  the  day  the  Oourc  was  re-opened  after  the  las!; 
vacation,  but  the  ninety  days  prescribed  for  its  presentation  expired  on  tha 
23rd  May  when  rhe  Court  was  closad.  The  question  rais^l  for  our  deci- 
sion is  whether,  for  purposes  of  Courr,  fees,  it  is  governed  by  Article  4  or 
Article  5,  Schedule  I  of  Act  Vil  of  1870. 

Article  4  directs  that  full  s'amp  should  ba  piid  if  the  apolication  is 
presented  "  on  or  after  the  ninetieth  day  from  the  date  of  the  decree." 
Article  5  pre-cribes  half  soamu  "if  presented  before  the  nin9tieth  day  from 
the  date  of  the  decree."  Taking  the  articles  by  themselves,  it  is  clear  that 
the  liability  to  Day  full  stamo  accrues  on  the  expiration  of  eighty-nine 
days  from  t,he  date  of  decree.  The  words  used  in  the  articles  are  c'ear 
and  unambiguous  ;  and  they  afford  no  ground  for  the  contention  that, 
when  the  Court  is  closed  on  the  ninetieth  day,  they  ouaht  to  be  taken  to 
refer  to  that  date  after  the  ninetieth  day  on  which  the  Court  is  re-opened. 

Our  attention  was  drawn  to  Section  14  of  Act  VII  of  1870  as  support- 
ing this  contention.  It  provides  thar.  "  when  an  application  for  review 
of  judgment  is  presented  on  or  after  the  ninetieth  day  from  the  date  of  the 
decree,  the  Court,  unless  the  delay  was  cause  1  by  the  applicant's  laches, 
may  in  its  discretion  grant  him  a  certificate  authorizing  him  to  receive 
back  from  tin  Collector  so  much  of  the  fee  paid  on  the  auplication  as 
exceeds  the  fee  which  would  have  been  payable  had  it  been  presented 
before  such  day."  This  section  treats  every  aoplication  presented  on  or 
afier  the  ninetieth  dav  as  presented  out  of  time  and  authorizes  the  Court 
to  refund  the  excess  stamp  in  its  discretion,  unless  the  delay  is  caused  by 
the  applicant's  laches.  According  to  it,  there  may  be  delay  but  it  may 
not  amount  to  laches,  and  in  suoh  cases  the  Court  is  to  have  a  discretion. 
When  the  delay  amounts  to  laches,  no  refund  is  to  be  made.  The 
apparent  intention  is  to  require  full  stamp  in  every  case  of  delay  afcer  the 
eighty-ninth  day  from  the  date  of  the  decree,  and  to  permit  a  refund  at  the 
discretion  of  the  Judge  when  the  delay  is  not  due  to  the  applicant's  laches. 

.(1)  2  M.H.C.B.  268. 
492 


m.3 


REFERENCE   UNDER   STAMP   ACT,   S.   46 


9  Mad.  139 


In  the  case  before  us,  it  cannot  be  said  that  there  was  no  delay  by 
reason  of  the  vacation,  though  the  delay  was  not  due  to  the  applicant's 
laches. 

It  might  no  doubt  seem  anomalous  at  first  sight  that  the  time  [138] 
during  which  the  Court  was  closed  for  the  vacation  should  be  treated  as 
delay.  It  is  possible  that  a  special  arrangement  might  be  made  for  the 
reception  of  material  papers  during  the  vacation  and  duly  notified,  and  in 
that  case  the  Court  might  reasonably  hoi  i  that  the  delay  amounted  to 
laches  and  refuse  a  refund. 

Another  contention  is  that  the  period  of  ninety  days,  which  is  refer- 
red to  in  the  Court-fees  Act,  is  the  period  prescribed  by  Article  173,  Schedule 
II  of  Act  XV  of  1877,  that  that  Act  should  be  treated  as  one  in  pari  mater ia 
with  the  Court-fees  Act,  and  that  Section  5  of  the  enactment  should  be  read 
as  if  it  were  part  of  the  other.  It  does  not  appear  to  me,  on  further  con- 
sideration, tliatit  would  be  accurate  to  pay  that  the  two  Acts  are  in  pari 
materia.  Their  object-matter  is  not  the  same,  and  the  delay  in  excess 
of  the  prescribed  period  may  be  treated  strictly  for  fiscal  purposes,  whilst 
it  may  be  differently  treated  for  purposes  of  limitation.  As  to  the  Calcutta 
case  cited,  the  decision  proceeded  on  the  ground  of  the  practice  which 
obtained  in  that  Presidency  with  reference  to  Section  377  of  Act  VIII  of 
1859.  I  do  not  consider  that  the  circumstance  of  the  provision  as  to  stamp 
and  the  provision  as  to  the  limitation  of  ninety  days  having  been  inserted 
together  in  that  section  can  be  accepted  as  a  sufficient  warrant  for  the 
contention  that  Section  5  of  the  Limitation  Act  should  be  read  as  if 
it  formed  part  of  Act  VII  of  1870.  The  suggestion  is  at  variance  with  tbe 
language  of  Section  14  of  the  last-mentioned  enactment. 

On  these  grounds,  I  also  come  to  the  conclusion  that  we  must 
follow  the  decision  of  this  Court  in  Civil  Miscellaneous  Petition,  No. 431 
of  1884,  and  direct  that  the  application  should  be  on  full  stamp. 


9  M.  138  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Kernan  (Offg.  Chief  Justice),  Mr.  Justice 

Muttusami  Ayyar,  Mr.  Justice  Hutchins,  Mr.  Justice  Parker, 

and  Mr.  Justice  Handley. 


EEFERENCE  FROM  THE  BOARD  OF  EEVENUE  UNDER  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879.  *     [6th  November,  1885.] 

Stamp  Act,  Section  67. 

The  second  clause  of  Section  67  of  the  Indian  Stamp  Act,  1879,  ia  not  con- 
trolled by  the  first  clause  of  the  section,  which  refers  only  to  bills  of  exchange 
and  promissory  [139]  notes,  but  applies  to  all  cases  in  which  a  document  is 
executed  with  intent  to  defraud  the  Government  of  stamp  duty. 

REFERENCE  from  the  Board  of  Revenue  under  Section  46  of  the 
Indian  Stamp  Act,  1879. 

The  facts  were  stated  as  follows  : — 

"  The  executant  of  an  instrument  for  repayment  of  loan,  and  the 
person  in  whose  favour  it  was  executed,  were  both  convicted  by  the  Sub- 
Magistrate  of  Kundapur  under  Sections  61  and  67  of  the  Stamp  Act. 


1883 
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1885  "  The  Head  Assistant  Magistrate,  on  aopeal,  confirmed  the  conviction 

Nov.  6.      of  the  executee  (first  accused)  under  Section  64,  Clause  2,   on  the  ground 
that  the  document  itself  contained  evidence  of   intenD  to  defraud  Govern- 
FULL       ment  of  duty. 

BENCH.  "  The  High  Court,   however,  (Mr.  Justice  Brandt)  quashed  the  con- 

viction  on  the  ground  that  Clause  2  of  Section  67  is  governed  by  Clause  1, 
and  relates  only    to   bills    of   exchange  or  promissory  notes,    which  the 
'  •   ••       in  strumeat  in  question  was   not. 

'  The  Board  take  exception  to  the  ruling  of  the  learned  Judge  and 
are  unanimously  of  opinion  that  Clause  2  of  Section  67  is  of  general  apoli- 
cation,  otherwise  the  Act  will  he  deprived  of  any  provision  for  the 
punishment  of  those  who,  with  innent  to  defraud  Government  of  duty, 
resort  to  any  of  the  practices  set  forth  in  oaragcaoh  2  of  Section  67. 

"  The  case  is  of  importance,  as  the  ruling,  on   an    aoparently  novel 
point,  is  likely  to  exercise  an  injurious  influence  on  the  stamp  revenue." 
The   Acting  Government    Pleader    (Mr.  Powell),  for   the    Board    oE 
Revenue. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (KERN AN,  OFFG.  C.  J.,  MUTTUSAMI 
AYYAR,  HUTCHINS,  PARKER,  and  HA.NDLEY,  JJ.)  was  delivered  by 

KERNAN,  Offg.  C.  J. — We  are  of  ooinion  that  the  second  clause  in 
Section  67  of  the  Indian  Stamp  Act  is  not  controlled  by  the  first  clause  so 
as  to  restrict  its  application  to  negotiable  instruments.  It  is  a  clause  of 
general  application  as  suggested  by  the  Board. 


9  M.  140  (F.B.). 
[150]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Kernan  (Offg.  Chief  Justice),  Mr.  Justice 
Muttusami  Ayyar,  Mr.  Justice  Hutchins  and  Mr.  justice  Parker. 


REFERENCE  FROM  THE  BOARD  OF  REVENUE  UNDER  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879.*     [6th  November,  1885.] 

Stamp  Act,  Section  3  (17),  Schedule  II,  15(6) — Receipt —Consideration — Barrister's  fee, 
Honorarium  not  merces. 

A  receipt  given  by  a   Barrister   for   a    fee   is  exempted    from  stamp  duty    by 
Article  15  (6)  of  Schedule  II  of  the  Indian  Stamp  Act,  1879. 

[R.,  25  A.  509  (5 19)  =23  A. W.N.  (1903)104;  D.,  10  C.P.L.R.  11  (Or.).] 

THIS  was  a  case  referred  to  the  High  Court  by  the  Board  of  Revenue 
under  Section  46  of  the  Indian  Stamp  Act,  1879. 

The  reference  was  in  the  following  terms  : — 

"  The  accompanying  document,  which  purports  to  be  an  unstamped 
receipt,  dated  15th  December  1880,  for  a  Barrister's  fee,  amounting  to 
Rs.  50,  issued  by  Mr.  (now  the  Hon.)  J.  W.  Handley  to  a  client,  was  re- 
cently impounded  under  Section  33  of  the  Stamp  Act  by  the  District  Munsif 
of  Tiruvadi  and  forwarded  bo  the  Collector  of  Tanjore,  who  has  submitted  it 
for  the  orders  of  the  Board,  with  the  remark  that  the  only  course  open  is  to 
prosecute  the  executant  under  Section  61  of  the  Act. 

*  Referred  Case  6  of  1885. 
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"  The  case  turns  upon  the  question    whether  a  Barrister's  fee  is  a        1885 
payment  of   money  without  consideration  or   not.     If  not,  then  a  receipt      Nov.  6. 
for  the  amount  thereof  exceeding  Rs.  20  is  an  instrument  chargeable  with         ' 
duty  under  Section  3   (17),   Schedule  I,   Article  52,  and  such  instrument          CrLL 
is  not  '  duly  stamped '  until  a  one  anna  receipt  stamp  has  been  affixed.  BENCH. 

"  The  Board  see  no  reason  for  the  exemption   of  such  receipts  from      g  »   i,Q 
liability  to  stamp  duty."  F  B  , 

The  Acting  Government  Pleader  (Mr.  Powell),  for  the  Board  of  Reve- 
nue. 

Mr.  Wedderburn,  contra. 

It  was  contended,  for  the  Board  of  Revenue,  that  the  receipt  being 
ior  money  which  was  paid  for  consideration,  the  question,  [141]  whether 
the  right  of  suit  was  barred  or  not,  was  immaterial,  and,  therefore,  that 
Article  15  (b)  of  Schedule  II  of  the  Stamp  Act  did  not  apply. 

A.  C.  Kunhammu  v.  Gantz  (1)  and  Kennedy  v.  Broun  (2)  were  cited 
contra. 

JUDGMENT. 

The  -judgment  of  the  Court  (KERNAN,  Offg.  C.J.,  MUTTUSAMI 
AYYAR,  HUTCHINS  and  PARKER,  JJ.)  was  delivered  by 

HUTCHINS,  J. — A  Barrister's  fee  for  services  in  litigation  is  a  gratuity 
or  honorarium.  The  relation  of  counsel  and  client  in  litigation  creates 
an  incapacity  to  contract  for  such  services.  Such  services  are  not 
-capable  of  forming  such  a  valuable  consideration  as  will  support  an 
action  on  the  client's  promise  to  pay,  and  conversely,  if  the  client 
does  pay,  the  payment  must  be  held  to  be  one  without  consideration. 


9M.  141  =  1  Weir  645. 
APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Kernan  (Offg.  Chief  Justice) 
and  Mr.  Justice  Hutchins. 


THE  QUEEN-EMPRESS  v.  APPAVU.*     [4th  November,  1885.] 

AbkariAct,  Section  '2— Sale— Barter — Payment  of  wages  in  liquor. 

Payment  of  wages  in  liquor  does  not  amount  to  a  sale  of  liquor  within  the 
meaning  of  Section  2  of  the  AbkariAct  (Madras  Act  III  of  1864). 

JR.,  25  B.  696  (693)  =  3  Bom.  L.E.  384  ;  2  P.B.  1903  =  53  P.L.R.  1903.] 

THIS  was  a  case  referred  under  Section  438  of  the  Code  of  Criminal 
Procedure  by  H.  R,  Farmer,  Acting  District;  Magistrate  of  Trichinopoly. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (KERNAN,  Offg.  C.J.,  and  HUTCHINS,  J.). 

Counsel  were  not  instructed. 

JUDGMENT. 

HUTCHINS,  J. — The  facts  found  are  that  the  accused  gave  the  tope - 
watcher  a  bottle  of  toddy  as  wages  in  consideration  of  his  service  in 
watching  the  trees  the  previous  night.  The  question  is  whether  this 
amounts  to  "  selling  "  liquor. 

•  Criminal  Revision  Case  585  of  1885. 
(1)  3  M.  138.  <2)  13  C.B.N.S.  677. 

495 


9  Mad.  142 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol, 


1885 

NOV.  4. 

APPEL- 
LATE 
CRIMINAL, 

9H.  141  = 
1  Weir  645, 


[142]  The  District  Magistrate's  argument  is  that  such  a  transfer  of 
liquor  may  be  included  in  the  term  "  barter,"  and  he  refers  to  Section  2 
of  the  Abkari  Act  (Madras  Act  III  of  1864),  which  expressly  provides  that 
the  term  "  selling  "  sball  include  bartering.  BUG  the  section  does  not  stop 
there  :  it  says  that  selling  shall  include  bartering  ....  for  liquor,  grain, 
or  any  other  articles.  It  is  clear  that  labour  is  not  an  article,  ho  r,hab, 
even  if  the  delivery^  of  toddy  for  wages  could  be  deemed  to  be  included  in 
the  general  term  ''  barter,"  it  is  not  included  in  that  particular  kind  of 
baiter  which  the  section  mentions.  OQ  the  principle  expressio  unius  est 
exclusio  alterius,  any  exchange  of  liquor  for  a  consideration  which  is  not 
an  article  would  seem  not  to  be  a  "  selling." 

The  definition,  however,  is  not  exhaustive,  and  the  question  still 
remains  whether  a  payment  of  wages  by  liquor  is  included  in  the  general 
term  '  selling.'  It  seems  to  us  that  it  is  not.  Both  in  the  Contract  Act 
and  the  Transfer  of  Property  Act  a  sale  is  denned  to  be  an  exchange  of 
property  for  a  price.  Section  1 18  of  the  latter  Act  deals  with  exchanges  for 
other  considerations  than  a  money  payment,  and  thereby  indicates  that  a 
price  included  mouey  only,  and  that  is  the  ordinary  meaning  of  the  word 
'price.' 

The  point  is  not  altogether  free  from  doubt,  bub  a  penal  statute  musb 
always  be  construed  in  favour  of  the  subject.  On  the  ground  that  the 
Legislature  has  not  made  it  clear  that  the  delivery  of  liquor  in  considera- 
tion of  wages  is  an  offence,  we  think  the  acquittal  in  this  case  was  right; 
and  decline  to  disturb  it. 


9  M.  142. 

APPELLABE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


VENKATAGIRI  ZAMINDAR  (Plaintiff),  Appellant  v.  EAGHAVA  AND 
ANOTHER  (Defendants),  Respondents*      [3rd  and  27th  August,  1885.] 

Landlord  and  tenant  -  Unregistered   lease — Proof   of    tenancy    ejectment — Occupancy 
rights. 

If  a  contract  of  lease  is,  foe  want  of  registration,  ineffectual,  the  landlord  is  not 
debarred  from  giving  other  evidence  of  a  tenancy,  and  requiring  the  Court  to 
adjudicate  on  his  right  to  eject. 

Dictum  in  Nangali  v.  Raman  (I.L.R.,  7  Mad.,  226)  observed  upon. 
[Appr.,  9  O.C.  296  (298)  ;  R.,  17  M.L.J.  469  (471) ;  D.,  13  M.  281  (286).] 

[143]  THIS  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  Distrinfc 
Judge  of  Nellore,  in  suit  No.  2  of  1883. 

The  plaintiff,  Unidi  Eajaha  Eaja  Velugoti  Sri  Eaja  Gopala  Krishna 
Yacbendra  Bahadur,  zamindar  of  Venkatagiri,  sued  the  defendants,  Duvur 
Chinna  Eaghava  Eeddi  and  another,  to  ejecb  them  from  certain  land. 
He  alleged  tnat  defendants  held  the  land,  which  was  styled  "nagari  iduva," 
under  a  muchalka  executed  in  1876  by  the  father  oif  defendants  which 
contained  a  condition  that  the  land  was  to  be  returned  whenever  wanted, 
and  that  due  notice  to  quit  had  been  served  on  them. 

The  defendants  denied  that  the  lands  were  "nagari  iduva"  and 
alleged  they  were  "izara  iduva."  They  also  relied  on  the  terms  of  tha 
muchalka,  under  which,  they  contended,  they  were  bound  to  deliver" 

*  Appeal  76  of  1884. 
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possession  if  the  lands  were  leased  out  by  the  plaintiff  on  izara  to  a  third 
party,  but  not  otherwise. 

The  District  Judge  held  that,  on  tbe  construction  of  the  mucbalka, 
the  defendants  could  not.  be  ejected  unless  the  land  was  let  on  izara  by  the 
plaintiff  to  a  stranger. 

Plaintiff  appealed. 

Hon.  Rama  Rau,  for  appellant. 

Mr.  Wedderburn,  for  respondents. 

For  the  respondents  it  was  contended  that  if  tbe  judgment  of  the 
District  Court  could  not  be  supported,  yet  tbe  decree  might  stand,  because 
the  lease  on  which  the  plaintiff  claimed  to  ejecb  reserved  an  annual  rent 
above  Rs.  50  and  was  not  registered,  and  the  plaintiff  had  proved  no 
right  to  eject,  apart  from  the  muchalka — Nangali  v.  Raman  (1). 

JUDGMENT. 

Tbe  judgment  of  the  Court  (TURNER,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.)  was  delivered  by 

TURNER,  C.J. — The  Judge  has,  in  our  judgment,  misunderstood  the 
condition  in  the  muchalka  of  fasli  1285.  If  the  lands  held  by  the  defend- 
ants are  what  are  known  as  ''  home-farm  "  lands  of  the  zamindari,  they 
are  lands,  which,  according  to  a  very  general  custom  of  the  country,  the 
zamindar  reserves  for  his  own  cultivation  when  he  thinks  fit  to  resume 
them  and  on  which  a  right  of  occupancy  does  not  accrue.  The  zamindar, 
when  he  lets  such  lands,  has  ordinarily  a  right  to  resume  them  at  the  end 
of  any  agricultural  year  en  giving  due  notice. 

[144]  The  condition  to  which  the  Judge  alludes  wa?  intended  to 
secure  to  any  person,  who  might  take  a  farm  of  the  village,  the  same  rights 
as  the  zamindar  himself  would  enjoy.  If  the  farmer  desired  to  have  the 
lands,  they  were  to  be  surrendered  to  him  :  if  a  lease  was  made,  the  lands 
were  to  be  at  once  vacated.  But  the  condition  on  the  part  of  the  tenant 
for  the  surrender  of  the  lands  would  not  imply  that  the  landlord  deprived 
himself  of  the  right  to  resume  the  lands  when  he  thought  fit.  But  in 
this  Court,  it  is  contended  that  the  muchalka  cannot  be  accepted  as 
evidence  of  any  contract  affecting  the  land,  inasmuch  as  it  is  not 
registered. 

This  plea  was  not  raised  in  the  Court  of  First  Instance  because  both 
parties  relied  on  the  terms  of  the  muchalka.  Let  it  be  granted  that  the 
muchalka  cannot  be  received  in  evidence  for  want  of  registration  and 
is,  on  that  account,  inoperative.  With  all  respect  for  the  learned  Judges 
by  whom  Nangali  v.  Raman  (1)  was  decided,  we  oannot  altogether 
agree  with  them.  We  are  unable  to  hold,  that  if  a  contract  of  lease  is, 
for  want  of  registration,  ineffectual,  tbe  landlord  would  not  be  able  to 
give  other  evidence  of  a  tenancy,  and  to  require  the  Courts  to  adjudicate 
on  his  right  to  eject  on  the  footing  of  a  tenancy,  for  instance,  where,  as 
in  this  case,  the  defendants  admit  they  are  tenants  and  that  they  had 
paid  rent.  There  is  ample  proof  of  the  existence  of  a  tenancy,  and  if 
the  written  contract  cannot  be  looked  at  to  establish  or  limit  the  rights  of 
one  party,  neither  can  it  be  looked  at  to  establish  or  limit  the  rights  of 
the  other.  These  rights  must  be  ascertained  independently  of  the 
abortive  contract.  In  the  view  we  should  take  of  the  muchalka,  if 
admissible,  it  would  matter  little  whether  it  was  admitted  or  not.  For 
while,  on  the  one  hand,  we  understand  it  to  confer  on  the  tenant  no  right 
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497 


9  Mad.  145  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1885  against  the  zamindar  with  regard  to  the  duration  of  the  tenancy,   neither, 

AUQ.  27.  on  the  other   hand,  does  it  impose  on  the  tenant  an  obligation  to  resign 

the  land  to  the  zamindar  which  would  not  have  attached  to  the  tenancy 

APPEL-  independently  of  the  contract. 

LATE  The  main  questions  which  must  be  determined  are — (l)  Whether, 

CIVIL.  by    the  custom   of  the   zamindari,   such  a  right  can  be  acquired  in  any 

land ;  (2)  Whether,  the  lands   were  of  such  a  character  that  the   tenants 

fl.M.  142.  coul<j   acquire   a   right  of   occupancy   therein ;    and    (3)  Whether,    if   it 

could  be  acquired  in  the  lands  in  suit,  it  has  been  acquired  by  the  defend- 
ant. 

[145]  The  zamindar  maintained  that  the  lands  were  home-farm  lands 
in  which  no  right  of  occupancy  could  be  acquired — the  defendants  that 
they  were  ordinary  visabadi  lands  on  which  such  a  right  could  accrue  and 
had  accrued  to  them.  Lands  which  the  zamindar  may  have  held  as 
home  farm  might  be  so  treated  by  him  as  to  lose  their  distinctive  character. 
If  it  is  shown  that  certain  lands  were  home-farm  lands  and  that  a  right  of 
occupancy  could  not  be  acquired  on  such  lands,  it  would  nevertheless  be 
open  to  the  tenant  to  show  thab  the  zamindar  had  consented  to  change 
their  character  and  to  treat  them  as  ordinary  lands. 

As  the  issues  we  have  indicated  were  not  specifically  raised,  we  shall 
remit  them  for  re-trial  on  the  evidence  on  the  record  and  such  further 
evidence  as  the  parties  may  adduce. 


9  H.  145. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


LAKSHMANA  (Auction-purchaser),   Petitioner  v.  NAJIMUDIN 
AND  ANOTHER  (Judgment-debtor  and  Creditor},  Respondents* 
[24th  November,  1884,  and  28th  August,  1885.] 

Civil  Procedure  Code,  Section  622—  Jurisdiction— Section  311,  Sale  set  aside  on  account 
of  irregularity  only. 

Where  a  Court,  professing  to  act  under  Section  311  of  the  Code  of  Civil  Pro- 
cedure, set  aside  a  sale  in  execution  of  a  decree  without  proof  of  substantial 
injury  having  been  suffered  by  the  applicant : 

Held,  that  such  order  was  passed  without  jurisdiction   within  the  meaning  of 
Section  622  of  the  said  Code. 

CR.,  24  M.  311  (315).] 

THIS  was  an  application  to  the  High  Court  under  Section  622  of  the 
Code  of  Civil  Procedure  to  sec  aside  an  order  of  J.  H.  Nelson,  District 
Judge  of  Chingleput,  cancelling  a  sale  in  execution  of  a  decree  in  Suit 
No.  4  of  1882  in  the  District  Court  under  Section  311  of  the  Code  of 
Civil  Procedure. 

The  District  Judge  found  that  there  had  been  manifold  irregularities 
in  the  conduct  of  the  sale,  and  held  that  the  existence  of  such  irregularities 
was  of  itself  sufficient  to  prove  [146]  substantial  injury  within  the 
meaning  of  Section  311  of  the  Code  of  Civil  Procedure. 

Mr.  Branson  and  Ramanujacharayzr,  for  petitioner. 

Sadagopacharyar,  for  respondent  No.  1,  objected  that  the  High  Court 
could  not  interfere  under  Section  622. 

*  Civil  Revision  Petition  360  of  1884. 
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The  Court  (MuTTUSAMi  AYYAR  and  PRAKER,  JJ.)  delivered  the 
'following 

JUDGMENT.  ,;.. 

The  finding  now  returned  by  the  Judge  is,  in  substance,  that  no 
substantial  injury  has  been  sustained.  Upon  this  finding,  the  order  of  the 
Judge,  setting  aside  the  sale,  cannot  bs  supported.  It  is  then  contended 
that  this  is  not  a  case  in  which  we  ought  to  interfere  under  Section  622  of 
the  Civil  Procedure  Code  ;  but  under  Section  311,  no  sale  ought  to  be  set 
aside  unless  substantial  injury  as  well  us  material  irregularity  is  proved, 
and  the  Judge  who  set  aside  the  sale  in  this  case,  though  no  substantial 
injury  was  proved,  clearly  exercised  a  jurisdiction  which  the  law  did  not 
vest  in  him. 


9  H.  146  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before   Mr.  Justice  Reman  (Offq.  Chief  Justice],  Mr.  Justice 
Muttusami  Ayyar,  Mr.  Justice  Hatchins,  Mr.  Justice  Parker  and 
Mr.  Justice  Handley. 


REFERENCE  FROM  THE  BOARD  OF  EEVENUE  UNDER  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879.*     [6th  November,  1885.] 

Court  Fees  Act,  Schedule  II,  Article  10  (a)— Stamp' Act,   Schedule  I,  Article   50(6) — 
Power  to  vakil  to  obtain  copies  from  Collector's  office  —Stamp. 

A  document  authorizing  a  v^kil  to  apply  for  copies  of  records  from  the 
Collector's  office  is  proparly  stamped  wi*ha  Ciurt-feesUmp  under  Article  10  (a) 
of  Schedule  II  of  the  Court  Fees  Act,  1870,  and  does  not  require  to  be  stamped 
aa  a  power-of-attorney  under  Article  50  (6)  of  schedule  I  of  the  Indian  Stamp 
Act,  1879- 

<tD.,9M.  358  (359)  (P.B.).] 

THIS  was  a  case  referred,  for  the  decision  of  the  High  Court,  by  the 
Board  of  Revenue  under  Section  46  of  the  Indian  Stamp  Act,  1879. 

The  Resolution  of  the  Board  of  Revenue,  dated  27th  May  1885,  was 
as  follows : — 

"  A  difference  of  opinion  having  arisen  in  the  Board  as  to  the  [147] 
proper  stamp  duty  leviable  on  the  document  submitted  in  this  case,  they 
resolve  to  refer  the  question  for  the  decision  of  the  High  Court  under 
Section  46  of  Act  1  of  1879. 

"  The  document  purports  to  appoint  one  Chitbur  Sundara  Rau  as 
vakil  for  the  executant,  and  authorizes  him  to  obtain  for  the  latter  copies 
of  certain  papers  from  the  Collector's  record;  and  the  question  for  con- 
sideration is  whether  the  document  is  properly  stamped  as  a  vakalatoama 
with  a  Court-fee  stamp  of  the  value  of  eight  annas  under  Article  10  (a), 
Schedule  II  of  Act  VII  of  1870,  or  whether  it  should  be  stamped  with 
stamp  of  the  value  of  one  rupee  as  a  power-of-atfcorney  under  Article  50, 
Clause  (b),  of  the  schedule  to  the  Stamp  Act  I  of  1879. 

"  In  support  of  the  former  view,  it  is  urged  that  an  application  for 
copies  of  records  in  a  Collector's  office  must  bear  a  Court-fee  stamp  of  one 
anna  under  Article  1  (a),  Schedule  II  of  the  Court  Fees  Act,  and  that  a 
document  authorizing  a  person  to  make  such  application  on  behalf  of 
another  and  obtain  copies  falls  under  Article  10  (a)  of  the  same  schedule.  A 

*  Referred  Case  4  of  1885. 
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1885       majority  of  the  Board,  however,  do  not  consider  that  making  an  application, 
NOV.)6.      such  as  that  referred  to,  can  be  regarded  as  conducting  a  '  case '  within 
the  meaning  of  the  above  article,  and  that  the  document  in  the  present 
case  is  really  a  power-of-attorney  and  should  be  stamped  as  such  under' 
3BNCH.     the  Indian  Stamp  Act. 

—— ~>  "The  decision  turns  upon  the   construction   placed  on  the  phrase 

PR  '  conduct  °f  anv  one  case.'  On  the  one  hand  it  is  held  to  be  a  term  of 
(  Ri).  special  and  restricted  meaning,  within  which  an  act  of  the  kind  under 
reference  cannot  be  included  ;  on  the  other,  it  is  argued  that  the  phrase 
includes  all  transactions  connected  with  the  conduct  of  any  one  case  in 
the  Court  or  executive  office  where  presented,  and  must  necessarily  cover 
authority  to  apply  for  any  papers  connected  with  the  case,  such,  for  in- 
stance, as  a  copy  of  the  decision ;  but  in  the  case  under  reference  there  is 
nothing  to  show  that  the  application  for  copies  of  records  was  connected 
with  any  case,  or  if  it  was  so,  that  the  application  was  made  by  the  same 
person  who  conducted  the  case. 

"  The  case  is  of  considerable  public  importance  ;  hence  the  expediency 
of  a  reference  to  the  High  Court." 

The  Acting  Government  Pleader  (Mr.  Poivell)  appeared  to  support 
the  opinion  of  the  majority  of  the  Board. 

[148]  The  Court  (KERNAN,  Offg.  C.J.,  MUTTUSAMI  AYYAR,  HuTCHiNSr 
PARKER  and  HANDELY,  JJ.)  delivered  the  following 

sJUDGMENT. 

A  case  need  not  necessarily  mean  a  suit  or  judicial  proceedings,  bub 
would  include  any  petition  or  application  to  a  Court  or  officer.  A  power 
to  a  vakil  authorizing  him  to  present  an  application  for  copies  falls  under 
Article  10,  Schedule  II,  of  the  Court  1'ees  Act,  and  does  not  require  to  be 
stamped  under  Article  50  of  Schedule  I  of  the  Indian  Stamp  Act,  1879. 

The  party  must  apply  to  the  Collector  and  affix  an  anna  Court-fee 
stamp  on  the  application.  The  Collector  may,  perhaps,  consider  he  ought 
not  to  give  a  copy.  The  person  holding  the  vakalatnama  may  have  to 
conduct  the  case  for  his  client  before  the  Collector  and  satisfy  him,  if  he 
saw  that  the  party  it  entitled  to  the  copy.  The  matter  is  inquired  into 
and  the  right  of  the  party  is  investigated.  Does  not,  therefore,  the  matter 
become  a  case  ?  If  there  is  a  doubt  in  the  matter,  we  are  bound  to  decide 
in  favour  of  the  applicant,  as  the  subject  cannot  be  taxed  except  by  clear 
.language. 


9  H.  148£(F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
and  Mr.  Justice  Muttusami  Ayyar. 


YIRARAGAVA  (Plaintiff],  Appellant  v.  EAMALINGA  AND  OTHERS 

(Defendants),    Respondents* 
[19th  March,  1883,  and  1st  May,  1885.] 

Hvndu  Law— Adoption  after  upanayanam  of  sagotra — Brahmans— Custom— Proof. 

According  to  the  custom  obtaining  amongst  Brahmans  in  Southern  India,  the 
adoption  of  a  boy  of  the  same  gotra,  afcer  the  upanayanam  ceremony  has  been 

*  Second  Appeal  434  of  1879. 
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performed,  is  valid— P.  Venkatesaiyav.  M.    Venkata  Charlu  (3    M.H.O.E.   28)         1889 
overruled.  MAY  1. 

£R.,   18  M.  145  (149)  ;   It  C.P.L.R.  56  !6l)  ;  Cons.,  13  M.  128  (130).] 

FULL 

THIS  was  an  appeal  from  the  decree  of  R.  Vasudeva  Eau.  Subordi-     -R^TMPTI 
nate  Judge  at  Negapatam,  confirming  the    decree    of    A.    Sami    Ayyar,       •  _ 
District  Munsif  of  Tirutarapundi,  in  suit  242  of  1877.  »  M.  148 

On  the  19th  March  1883,  after  two  remands  for  fresh  evidence,  [14.9]        (PrB.)- 
the  case  was  heard  by  a  Full  Bench  of  five  Judges  (TURNER,  C.J.,  INNES, 
KKRNAN,  KINDEKSLEY,  MUTTUSAMI  AYYAR,  JJ.). 

Hon.  Rama  Ran,  for  appellant. 

Raminujacharyar.  for  respondent  No.  4. 

The  facts  and  arguments  appear  from  the  judgment. 

JUDGMENT. 

OQ  the  1st  May  1885,  judgment  was  delivered  by 

TrjRNKR,  C.J.— T  ie     following  pedigree  illustrates  the  relationship 

of  the  persons  whose  respective  claims  to  the  property  of  Krishna  Sastri 

form  the  subject  of  these  proceedings  : — 


1 

Krishna  Ststri,  died  1837. 
Minakshi,  died  1877. 

1 
Ramalinga. 
1 

1 
Sambasiva. 

1 

1 
Appathorai. 
1 
Virar+gava, 
plaintiff. 

|             Daughter. 
Viraragava 

1                                            1 
Ramalinga,                         Kuppusami, 
defeud-tnt  No.  1.               defendant  No.  2. 

1 
Krishna, 
defendant  No.  3. 

Krishna  Sastri,  Eamalinga  and  Sambasiva  were  threa  Brahman  bro- 
thers and  were  divided. 

Krishna  Sastri  died  about  30  years  before  suit  without  issue,  but 
leaving  a  widow  who  obtained  possession  of  his  property  and  died  in 
1877.  Sambasiva  left;  no  male  issue.  Ramaling*  left  two  sons,  Appa- 
thorai, the  father  of  the  appellant,  and  Viraragava,  the  father  of  the  res- 
pondents Nos.  I  and  2. 

The  appellant,  alleging  that  the  property  in  suit  was  the  property  of 
Krishna  Sastri,  sued  to  obtain  a  moiety  alleging  it  to  be  the  share  to 
which  he  is  entitled  as  the  grandson  01  Krishna's  brother,  but  of  which 
the  respondents  refused  to  deliver  possession  to  him.  Respondent  No.  4, 
the  maternal  uncle  of  respondents  Nos.  1  and  2,  was  impleaded  as  in 
joint  possession  with  the  respondent  No.  3,  of  a  house  forming  part  of  the 
estate  which  he  claimed  to  hold  under  a  sale-deed  executed  by  Minakshi 
and  the  respondent  No.  3,  and  the  respondent  No.  5  is  a  stranger  who 
claimed  to  hold  certain  plots  of  lands  Nos.  24  and  25  under  a  sale-deed 
from  the  respondent  No.  3.  Respondents  Nos.  1,  2,  3,  did  not  appear  to 
contest,  the  claim  ;  Nos.  4  and  5  put  the  appellm1-.  to  proof  of  the  title  he 
asserted  and  alleged  that  the  respondent  No.  3  had  been  adopted  by 
Minakshi. 

[150]  The  appellant  dem'el  the  adoption. 

Three  issues  w^rd  fnraed — 

(1)  Whether  the  plaintiff  (anpelltnt)  and  defendants  (respondents) 
Nos.    1  and  2  stood  to  Minikshi  in  the  relationship  alleged  ? 
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1885  (2)  Whether  the  defendant  (respondent)  No.  3  had  been  adopted  by" 

MAY  1."  Minakshi  with  the  authority  of  her  husband  ?  and 

(3)  Whether   the   plaintiff    (appellant)    was  entitled    to   the  relief 

claimed  by  him? 
BENCH.  At  the  trial,  three  witnesses  were  called  by  the  appellant  to  prove  the 

relationship  which   subsisted  between  the  appellant  and  Krishna  Sastri. 

Of  these,  the  first,  a  son  of  the  daughter  of  Sambasiva,  spoke  of  the  res- 
(F.B.).  pondent  No.  3  as  the  adopted  son  of  Minakshi,  and  deposed  that  respond- 
ent No.  3  had  lived  with  that  lady  for  some  years  before  her  death  and 
had  performed  her  funeral  ceremonies.  The  second  witness,  who  owned 
a  house  in  the  street  in  which  Minakshi  resided,  admitted  he  had  heard 
of  the  adoption  about  the  time  it  is  alleged  to  have  been  made,  and  that 
he  knew  of  his  own  knowledge  that  respondent  No.  3  had  subsequently 
performed  the  annual  ceremonies  of  Krishna  Sastri,  and  had  also  performed 
the  iuneral  ceremony  of  Minakshi.  The  appellant's  third  witness  deposed 
that  Minakshi  celebrated  the  marriage  of  respondent  No.  3,  and  that  the 
respondent  No.  3  had  performed  her  funeral  ceremony.  Bespondents 
Nos.  4  and  5  examined  respondents  Nos.  1  and  3,  whom  the  Munsif 
describes  as  unwilling  witnesses.  Respondent  No.  1  admitted  that  respond- 
ent No.  3  had  been  adopted  by  Minakshi.  Eespondent  No.  3  deposed 
that  he  had  been  adopted  by  Minakshi  as  a  son  to  her  husband  about  ten 
years  before  suit ;  that  the  ceremony  took  place  in  the  house  of  Krishna 
Sastri  and  in  the  presence  of  a  large  number  of  persons  ;  that  he  had, 
thereafter,  performed  the  funeral  ceremonies  of  Krishna  Sastri,  had  dealt 
with  the  estate  and  had  performed  the  funeral  ceremony  of  Minakshi.  It 
transpired,  on  his  cross-examination,  that  he  was  between  twelve  and 
thirteen  years  of  age  when  he  was  adopted,  and  thab  his  upanayanam 
ceremony  had  been  performed  before  the  adoption.  Eespondent  No.  3 
admitted  also  that  he  had  joint  Minakshi  in  dealing  with  Krishna  Sastri's 
property. 

[15 1]  The  Munsif,  himself  a  Brahman,  found  the  facfe  of  adoption 
proved  and,  although  he  did  not  distinctly  express  any  opinion  as  to  the 
validity  of  the  adoption,  he  gave  effect  to  it  and  dismissed  the  suit.  An 
appeal  was  preferred  to  the  Subordinate  Judge  on  two  grounds,  namely — (1) 
that  the  adoption  of  a  Brahman  after  the  performance  of  the  upanayanam 
ceremony  was  invalid,  and  (2)  that  there  was  no  proof  that  the  widow 
of  Krishna  Sastri  had  received  from  her  husband  authority  to  adopt. 

The  Subordinate  Judge  held  that,  inasmuch  as  the  boy  was  of  the 
same  gotra  as  Krishna  Sastri,  his  adoption  after  the  performance  of  the 
upanayanam  ceremony  was  not  invalid.  He  also  held  that,  although  the 
authority  to  adopt  was  not  proved, the  consent  of  respondent  No.  1,  a  sapinda, 
evidenced  by  his  gift  of  the  boy  was  sufficient.  On  second  appeal  the 
grounds  of  objection  taken  in  the  Lower  Appellate  Court  were  repeated. 

The  learned  Judges  by  whom  the  appeal  was  heard  dealt  with  the  fiist 
only  of  these  questions.  They  observe  that  on  the  authority  of  the 
Dattaka  Chandrika,  which  obtains  in  Southern  India,  such  an  adoption 
ought  not  to  be  recognized;  that  in  1838  the  Pandit  of  the  Sadr  Court  had 
declared  that  the  period  for  adoption  among  the  regenerate  classes  was 
prior  to  upanayanam  ;  that  this  opinion  was  followed  by  the  Sadr  Court  in 
1853  and  1859  and  adopted  by  the  High  Court  in  1865— P.  Venkatesaiya 
v.  M.  Venkata  Charlu(l).  They  explained  that,  according  to  a  text  of 
Vasistba,  filial  relation  in  a  religious  sense  proceeded  from  initiatory  rites 

(1)  3  M.H.C.E.  28. 
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and  that  a  son  initiated  by  his   natural  father  was  regenerated  and  born  a       1885 
second  time  to  his  father  by  virtue  of  his  consecration  to  the  obsequies  to      MAY  1. 
be  performed  in  the  family  and  stood  in  the    place  of  a  post   consecrated 
for  a  sacrifice  and  thereby  rendered  unfit  for  other  similar  purpose — Dattaka       FULL 
Mimansa,  ch.  iv,  Sections  39  and  41.  BENCH. 

They  thought  it  clear  from  the  text  of  Vasistha,  which  speaks  of  the        M~I*R 
eight  initiatory  rites  that  directly  the  investiture  of  the  characteristic  thread  ' 

was  made,  the  son  became  the  twice-born  son  of  his  father,  and,  by  reason  of  ' 
the  consecration  to  the  performance  of  religious  obsequies  in  his  father's 
family  implied.by  the  investiture,  ceased  to  be  a  competent  subject  of  affilia- 
tion by  another.  With  regard  to  the  argument  that,  where  the  adoption  was 
in  the  [152]  same  gotra,  it  was  no  bar  to  adoption  that  the  upanayanam  had 
been  performed  on  the  proposed  boy,  they  observed  that,  as  pointed  out  by 
Mr.  Justice  Holloway,  the  very  writers  who  fix  the  maximum  of  age  also 
enjoin  the  invariable  adoption  of  one  of  the  same  gotra.  They  noticed  that 
in  the  Travancore  case  (1),  the  point  actually  decided  was  only  that  a 
brother's  son  could  be  adopted  after  upanayanam.  They,  however,  considered 
it  desirable  to  remit  an  issue  as  to  the  usage,  obtaining  among  Brahmans 
in  Southern  India,  and  framed  and  remitted  the  issue  accordingly. 

On  thd  trial  of  the  issue,  the  respondents  Nos.  4  and  5  examined  six 
witnesses  ;  the  appellant  examiued  none.  Of  the  six  witnesses  examined  by 
the  respondents,  five  were  Smartha  Brahmans  and  one  Madhava  Brah- 
man. Sami  Sastri,  a  Vakil  of  the  District  Munsif's  Court  at  Trivalur, 
deposed  that  his  uncle  Kaju  Sastri  of  Mannargudi  had  adopted  his 
(witness'^  younger  brother  Nilakandan  five  years  afcer  the  uuanayanam 
had  been  performed,  and  that  the  young  man  was  living  with  Eaju  as  his 
adopted  son,  and  that  Kaju  was  a  Pandio  of  reputation  for  Vedic  learning 
and  of  some  substance. 

On  cross-examination,  he  admitted  that  Eaju  had  actually  recited 
the  Bramavupatheisam  to  Nilakandan  at  the  time  of  his  upanayanam 
and  had  then  expressed  his  wish  to  take  the  boy  in  adoption,  but  he 
explained  that  the  ceremony  of  upanayanam  was  being  performed  on  two 
brothers  simultaneously,  and  that  his  father  was  performing  it  on  the 
other,  and  he  asserteu  that  the  adoption  took  place  five  years  after 
upanayanam  when  a  datta  homam  was  performed.  Krishnasamy  Sastri, 
a  professional  alms-seeker,  having  also  a  small  quantity  of  land,  deposed 
that  when  he  was  eighteen  years  of  age,  he  had  been  adopted  by  bis 
undivided  paternal  uncle,  and  that  his  upanayanam  had  been  performed 
when  he  was  seven  or  eight  years  of  age  ;  that  his  natural  and  adoptive 
father  had  made  a  partition  between  them,  and  that  after  their  deaths 
his  elder  brother  and  the  witness  took  their  shares  respectively.  The 
witness  had  but  one  brother,  consequently  each  of  the  brothers  would 
have  taken  precisely  the  share  they  received  had  there  been  a  partition  and 
no  .adoption.  The  witness  could  nob  recollect  whose  son  he  was  called  ab 
the  time  of  his  maniage. 

[153]  He  admitted  that  he  performed  the  annual  ceremonies  of  his 
natural  as  well  as  of  his  adoptive  parents  and  btill  addressed  them  as  his 
parents. 

He  deposed  to  the  adoption  mentioned  by  Sami  Sastri  as  having  been 
made  by  Eaju  with  whom  he  was  connected  by  marriage,  and  gave  as 
other  instances  the  adoption  of  Pichikaruppan  by  his  uncle  Nanu  Ayyan, 
one  of  three  brothers,  two  years  after  the  performance  of  upanayanam; 

(1)  8  Mad.  Jur.  116, 
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1885       the  adoption  of  Venkata  Ramayyan  by  his   uncle  Punju  three  days  after 

MAY  1.  upanayanam  had  been  performed  by  his  natural  father  under  the  advice 
of  the  Pandic  that  the  latter  ceremony  should  be  performed  by  a  married 

FULL       man  •  the  adoption  of  Krishna  by  his  uncle  Krishna  Sastri,  and  an    adop- 
BBNCH.     tion  by  Aiyathorai  Sastri,  of  a  boy  on  whom  upanayanam   had  been  per- 

formed. 

•  Venkata  Eayar  of  Mannargudi  deposed  that  he  was  adopted  after 

'  '  ''  uoanayanam  by  the  widow  of  Appu  Eayar,  his  father's  dayadi  in  the  first 
degree  with  the  consent  of  a  dayadi ;  that  the  lady  celebrated  his  marriage 
and  that  he  performed  her  funeral  and  annual  ceremonies  and  had  taken 
possession  of  his  uncle's  property  without  objection  on  the  part  of  other 
dayadis  who  were  equally  entitled  if  no  adoption  had  been  made.  This 
witness  produced  a  deed  registered  on  the  15th  June  1865  which  contain- 
ed the  following  recital : — "  I  and  my  husband  having  been  living  since 
the  last  68  years  and  not;  having  had  any  issue  and  having  therefore 
intended  to  adopt  a  boy,  resolved  to  select  you  for  our  adopted  son, 
although  upanayanam  has  been  performed  upon  you,  on  the  ground  that 
you  are  the  son  of  one  of  our  dayadis,  and  on  the  ground  that  such 
an  adoption  of  a  competent  boy  of  such  an  age  being  consistent  with 
Dharma  Sastras."  The  deed  further  recites  that  as  the  husband  had  died 
before  the  boy  could  be  brought  down  from  Madura  he  could  not  adopt  him 
and  that  the  widow  had  adopted  him  under  her  husband's  orders.  The 
recital  in  this  deed  suggests  that  the  propriety  of  the  adoption  had  been 
considered. 

Muttu  Ayyan  of  Mannargudi,  a  relative  of  respondent  No.  4,  deposed 
that  his  uncle  Nanu  Ayyan  had  a  son  who  died,  and  that  there- 
after he  adopted  Kumarasami  Ayyar,  a  son  of  his  younger  brother 
then  12  vears  of  age,  and  after  upanayanam  ;  that  be,  the  witness, 
was  present  at  both  ceremonies,  that  Nanu  was  deid  and  his 
funeral  and  annual  ceremonies  were  performed  [154]  by  Kumarasami — 
the  witness  asserted  he  knew  of  many  other  instances  in  which  adoption 
had  followed  upannyanam,  and  that  although  he  had  not  heen  present 
when  the"  ceremonies  were  performed,  he  knew  that  the  adopted  t.ons  were 
living  in  their  adoptive  fathers'  houses.  He  mentioned  the  adoutions  by 
Aiyathorai,  Raju,  and  Punju,  which  were  spoken  to  by  the  witness 
Krishnas<*mi.  Krishna  Sustri  of  Mannargudi,  who  described  himself  as 
related,  he  knew  not  how,  to  respondent  No.  4,  and  whose  adoption  was 
spoken  to  by  Krishnasami,  deposed  that  when  he  was  of  the  age  of  22, 
his  elder  brother  (his  father  had  died)  gave,  him,  as  an  adopted  son,  to 
their  uncle  Krishna  who  had  no  issue — he  stated  he  was  nine  years  of  age 
when  his  unanayanam  had  been  performed,  and  that  at  the  time  of  his 
adoption  his  younger  brothers  had  been  married.  Lakshmana  Ayyan  of 
Negapatam  deposed  that  his  father  Krishnayyan  had  given  him  in 
adoption  to  Kylasayyan,  his  father's  younger  brother — that  the  adoption 
took  place  fifteen  years  ago  when  he  was  thirteen  years  of  age,  and  after 
his  upanayanam  had  been  performed,  he  had  been  instructed  in  the 
Brahmavupatheisam  by  his  natural  father.  He  stated  further  that  his 
adoptive  father  was  dead  and  that  he  had  performed  his  funeral  rites  and 
was  performing  his  annual  ceremonies.  He  stated  on  cross-examination 
that  Kylasayyan's  wife  was  alive  and  had  made  no  ohjection  to  his 
adoption,  and  that  there  were  also  other  dayadis  in  the  family. 

Upon  this  evidence,  the  Subordinate  Judge  found  that  the  adoption 
of  a  Brahman  after  upuiayanaoa  was  cuscomiry,  whan  the  adoption  was 
made  of  one  in  the  gotra  by  an  uncle  or  great  uncle. 
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On  the  return  of  this  finding,  the  learned  Judges  pointer!  out  that  the        1885 
enquiry  was  to  extend  to  the  usage   in  Southern  India — they  intimated      MAY  1, 
their  opinion  that  the  evidence  was  insufficient  to  establish   a  usage   so 
general,   uniform  and  certain  as  that  contemplated  by  the  issue.     But       -FULL 
seeing  that  the  appellant  had  called   no  evidence  to  rebut  tha1;  of  the     BENCH. 
respondents  and  they  considered  it   desirable  that  the  inquiry  should  be      _  |i~74g 
extended  further  so  as  to  ascerfain  whit  was  the  usage  in  tne  southern        _  '  . 
districts  of  the  Presidency,  they  remitted  the  issue  for  further  trial.     This 
inquiry  was  accordingly  re-opened,  seven  witnesses  were  examined  on  the 
parr,  of  the  respondents   under  a  commission  issued  to  the    Subordinate 
Judge  of  Madura. 

[155]  Chandrasekara  Vathiar  deposed  that  he  had  been  adopted  by 
his  father's  younger  brother  when  he  was  fifteen  years  of  age  and  after 
upanayanam;  that  the  adoption  had  not  heen  disputed  ;  that  he  was  married 
in  his  eighteenth  year ;  that  his  natural  father  had  performed  Brahma- 
vupatheisam  on  him  ;  that  his  natural  and  adoptive  fathers  lived  in 
commensality  when  the  adoption  was  made,  but  had  since  separated, 
and  that  he  was  living  at  Madura  where  he  was  performing  the  functions 
of  purohit. 

Venkatarama  Sastri,  an  old  man,  deposed  that  he  had  heard  of 
adoptions  after  upanayanam,  and  then  withdrew  his  statement  and 
professed  he  had  not  cared  to  inquire  whether  they  had  taken  place 
or  not. 

Pachi  Ayyan  deposed  that  hi<?  father's  vounger  brother,  a  widower, 
living  with  his  elder  brother,  adopted  the  elder  brother's  son  after  nna- 
nayanam  and  when  the  lad  was  of  the  age  of  eightoen.  That  the  lad  so 
adopted  was  married  on  the  same  day.  the  adootiva  father  performing 
the  functions  of  uarent — the  witness  added  that  he  himself  would  have 
been  selected  for  adoption  had  he  not  been  married. 

Subramanya  Sasdri  asserted  that  he  was  adopte  1  in  his  twelfth  year 
(his  upanayanam  ceremony  having  been  performed  in  his  seventh  year^ 
by  his  senior  paternal  uncle's  widow ;  that  his  elders  consulted  several 
authorities  and  performed  the  adoption  ;  that  at  the  time  of  the  adop^on 
his  natural  and  adoptive  fathers  were  undivided  ;  t.hit  his  uterine  brothers 
had  lately  effected  a  partition  and  had  offered  hi-n  a  share  but  thut  he  had 
declined  to  receive  it  as  he  had  enongh  rronerty  from  the  father  of  his 
adoutive  mother.  The  witness  added  he  had  looked  for  authorities  in  books 
but  could  find  none — that  with  respect  to  usage  even  married  men  had 
been  adonted  by  dayadis.  He  admitted  he  could  not  cite  instances  in 
support  of  this  assertion. 

Muttu  Krishna  Rau  deposed  that  ho  had  adopted  *  boy,  the  son  of  a 
gnati  on  whom  upanayanam  had  been  performed  by  his  natural  father 
after  he  had  consulted  the  pu 'obits  who  advised  him  that  th^  adoption 
could  be  made  and  that  all  his  brothers  and  relations  agreed  to  the 
adoption. 

He  asserted  that  there  were  1,000  cases  of  such  alontions  though  he 
rememhere  1  only  one — he  also  assarted  th*t  ev°n  married  man  noold  be 
adopted  among  gnatis  though  he  could  mention  no  oth°r  cise.  He  consi- 
dered that  the  prohibition  against  [156]  adoption  after  upanayanam  was 
valid  only  in  the  case  of  persons  of  different  gotras. 

Venkata  Rau  deposed,  that  he  had  adopted,  after  uoanayanam,  his 
uncle's  son  ;  that  the  boy  had  died  and  the  witness  had  made  a  provision 
for  the  boy's  widow  ;  that  his  uncle  was  his  nearest  dayadi  and  hid 
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1885       property  was  all  self -acquired.     He  also  stated  that   one   of   his   distant; 

MAY  1.      relations,  Muttu  Krishna  Rayar,  had  made  a  similar  adoption. 

-,  Ranga  Subbayyar  deposed  that  one  of   his   relations,    Vethalagundu 

Ramavyan,  adopted  Melmungalam  Subrayar's  son  after  upanayanam,  and 

BENCH.     ^nrtt  tne  brothers  of  Ramayyan  consented  to    the  adoption — the    witness 

9  M.  148     ^  no^  ment'on  whether  Ramayyan  and  the  boy  were  of  the  same    gobra 

(F.B.),       or  not- 

Narayana  Sastri,  schoolmaster,  examined  by  the  Subordinate 
Judge  of  Negapatam,  deposed  tha~.  he  had  been  adopted  after  upanayanam 
by  his  uncle,  whose  property  he  had  inherited;  that  his  natural  father's- 
father  and  his  natural  father  had  died  ;  and  that  the  property  of  his  natural 
father  had  been  raken  by  another  adopted  son  ;  that  his  natural  father 
was  the  only  near  dayadi ;  that  theie  were  distant  dayadis  who  made  no 
objection.  The  witness  asserted  that  adoptions  after  upanayanam  were 
customary,  though  he  could  not  specify  instances. 

Sitaramayyar,  petition  writer  of  Negapatam,  deposed  that  his  younger 
brother  had  been  taken  in  adoption  by  his  uncle  afcer  upanayanam. 

Chinna  Ramayyan,  village  headman  of  Kolimani  in  the  District  of 
Trichinopoly,  Deposed  that  after  upanayanam  he  gave  his  son  in  adoption 
to  his  dayadi,  Visvanathayyan  ;  that  the  adoptive  parents  had  died  and 
his  son  had  performed  their  funerals  and  succeeded  to  their  estate.  He 
also  stated  that  he  was  aware  that  similar  adoption-?  ha  1  taken  place  in 
the  District  oi  Trichinopoly  ;  and  that  among  his  dayadis,  Subramanya 
Ayyan,  taken  in  adoption  by  Visvanathayyan  after  upanayanam,  perfor- 
med Visvanathayyan's  funeral  ceremonies  and  iaherite  i  his  estate;  and 
that  Aiyauhorai  Ayyan  took  Narainayyan  of  the  same  gotra  in  adoption 
after  upanayanam  ;  and  that  Dorasami  Ayyan's  wife,  with  the  permission 
of  her  husband  and  his  dayadis,  adopted  Sami  Ayyan  after  upamyanam, 
and  Sami  Ayyan  had  taken  his  adoptive  father's  property. 

On  cross-examination  the  witness  admitted  that  the  adoption  [157] 
of  his  son  was  contested  by  the  mother  of  the  adoptive  father  who  filed  a 
suit,  but  withdrew  it  on  receiving  some  property  and  allowed  tha  validity 
of  the  adoption.  He  also  admitted  that  the  brothers  of  the  other 
Visvanathayyan  had  contested  the  adontion  made  by  Visvanatha,  and 
that  one  of  them,  Rangasami,  filed  a  suit,  but  afterwards  compromised  it 
allowing  the  adoption,  as  it  was  thought  a  question  might  arise  as  to  the 
validity  of  the  adoption  of  one  of  Rangasami's  sons. 

Narainappayyan  of  Kolimani,  who  appears  to  be  the  same  person  as 
was  mentioned  by  the  preceding  witness  as  Narainayyan,  deposed  that  he 
was  adopted  after  upanayanam  by  his  uncle  Aiyathorai  Ayyan,  and  had 
inherited  his  property  maintaining  the  widow.  He  spoke  to  the  instances 
mentioned  by  the  preceding  witness — the  adoption  by  Visvanathayyan, 
one  of  his  gnatis,  the  adoption  by  Dorasami  Ayyan  and  the  adoption  of 
the  witness  Ramayyan's  son.  Tirnmalai  Ayyan^ar  of  Tmnevelly  deposed 
he  had  given  his  son  in  adoption  to  his  uncle  Raraanuja  Ayyangar  three 
months  after  upanayanam  had  been  performed — that  he  had  acted  on  an 
opinion  he  had  received  from  Peria  Sastrial.  He  also  mentioned  that  one 
Krishna  Ayyangar  had  adopted  his  dayadi,  Ponnu  Ayyangar,  after 
upanayanam  and  that  one  Alwar  Ayyangar  had  similarly  adopted  his 
brother's  son  Appana.  On  cross-examination  this  witness  stated  that  he 
had  been  present  at  the  adoptions  he  had  m  -ntioned  which  took  place  in 
the  temple  street  and  he  admitted  that  in  these  cases  there  were  no 
dayadis  competent  to  object. 
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Kuppusami  Ayyan  of  Mannargudi  deposed   he  had  been  adopted  by        1885 
his  paternal  uncle    Nanu   after  upanayanam,    and  that  he  had  afcer   his      MAY  1. 
uncle's  death  received  the  estate,  5  velis  of  land,  without   opposition  on 
the  part  of  any  dayadi,  but  he  did  not    mention  whether  there  were   any       FULL 
dayadis  who  would  object.  BENCH. 

Srinivasa  Ayyangar  of  Mannargudi  deposed  that  he  had  given  his 
son  Krishnasami  Ayyangar  after  upanayanam  in  adoption  to  the  son  of 
bis  paternal  uncle — that  the  boy  had  performed  the  funeral  ceremony  (F-B-)- 
and  succeeded  to  the  estate  of  his  adoptive  father.  He  also  mentio^e  i, 
as  instances  of  similar  adoptions,  the  adoption  of  his  brother-in-law's  son, 
Krishna  Ayyangar,  by  his  paternal  uncle  Savari,  who  had  succeeded  to 
Savari's  property  without  opposition,  and  the  adoption  of  Chinnasami  by 
the  widow  of  his  uncle  in  [158]  accordance  with  her  husband's  permis- 
sion. He  admitted,  in  cross  examination,  that  there  were  no  dayadis  to 
contest  the  adoption  of  his  son. 

Ten  witnesses  were  examined  on  the  part  of  the  appellant. 

The  1st,  2nd  and  3rd  witnesses,  who  were  called  to  speak  to  the 
circumstances  of  the  fainily,  gave  no  evidence  as  to  custom.  They  ad- 
mitted that  the  defendant  No.  3  had  been  adopted  by  Minakshi ;  that  ho 
had,  thereafter,  performed  the  anoual  ceremony  of  her  husband ;  that  she 
had  arranged  his  marriage,  and  that  he  had  performed  her  funeral  rites 
and  subsequently  lived  in  the  house  she  had  occupied. 

Appu  Sastri  of  Idayathatoangalam,  who  professed  to  have  studied 
the  Sastras  and  Rigveda  and  was  a  nephew  of  the  late  Pandit  of  the  Sarir 
Court,  denied  that  the  custom  of  the  adoption,  after  the  upanayanam 
ceremony  had  been  performed,  was  recognized  as  valid  in  the  Districts  of 
Tanjore  and  Trichinopoly,  even  when  the  parties  to  the  adoption  were  of 
the  same  gotra.  He  asserted  that  such  an  adoption  had  been  set  aside  in 
the  Trichinopoly  Court,  and  no  appeal  had  been  preferred.  He  mentioned 
that,  at  Tirupalathurai,  in  the  District  of  Trichinopoly,  one  Eangasami 
Ayyan  had  adopted  a  boy  after  upanayanam,  and  his  daya<ii*  had  inter- 
fered and  the  adoption  was  set  aside,  but  he  could  not  say  what  relation- 
ship existed  between  Rangasami  and  the  boy.  He  knew  of  the  adoption 
made  by  Raju,  to  which  the  witnesses  for  the  respondents  spoke.  He  gave 
it  as  his  opinion  that  an  adoption  would  be  invalid  in  which  the  adoptive 
father  did  not  perform,  at  least,  the  ceremony  of  upacayanam. 

Rama  Sastri  of  Tanjore,  a  Brahman  mirasidar,  an  officiating  priest 
for  50  years,  deposed  that  he  had  s^en  many  adoptions  by  Brahmans — be 
had  not  seen,  generally,  an  adoption  made  after  upanayanam.  One  or  two 
had  been  made,  but  they  had  been  set  aside — that  in  Tirupalathurai 
Venkntaramayyan's  house  his  brother  had  adopted  a  boy  after  upanaya- 
nam and  the  adootion  had  been  set.  aside  in  a  suit  that  went  up  to  the 
High  Court.  Natal  Nandu  Kaveri  Vasudeva  Sastri  adopted  his  paternal 
uncle's  son  after  upanayanam,  and  the  adopted  boy  suei  to  recover  a 
debt,  but  (ailed,  as  the  Sadr  Pandits,  whom  trie  Munaif  consulted,  pro- 
nounced the  adoption  invalid,  and  the  widow  recovered  the  estate.  In 
his  opinion  no  adoption  of  a  Brahman  could  be  made  after  the  [189] 
performance  of  the  upanayanam,  and  afcer  a  person  had  attained  than 
stage  in  his  religious  life  his  father  could  not  give  him  away. 

Vythinatha  Sastri,  a  mirasidar  and  priest  of  Kuramhal  who  professed 
he  had  officiated  at  several  adoptions  among  Brahmans,  declared  that 
in  not  one  ot  them  was  the  adop:ion  after  upanayanam.  In  all  the  cases 
a  boy  of  a  certain  gotra  had  been  given  to  a  boy  of  the  same  gonra.  He 
was  not  examined  as  to  whether  an  adoption  after  upanayanam  would 
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1885        be  valid  if  made  in  the  gotra.     Guruaami    Sastri,  officiating   as  priest  in 

MAY  1.  Samimalai  near  Kumbakooam,  deposed  he  had  officiated  at  4  or  5  adoptions 
all  made  before  upanayanam.  He  considered  an  adoption  after  upanaya- 

FOLL       nam  forbidden  by  the  Sastras  even  to  persons  of  the  same  gotra  and  that 
BENCH,     the  usage  coincided  with  the  law. 
9  M.  148  Sitarama  Diksbatar,  priest  residing  at  Palmanari  in  Tanjore,  deposed 

(F  B.)  he  bad  officiated  at  tenor  twelve  adop' ions  in  some  of  which  the  boys 
were,  and  in  others  in  which  they  were  not,  of  the  same  gotra  as  the 
adapter,  and  that  all  were  made  before  upanayanam.  He  was  not  examined 
as  to  whether  such  an  adoption  as  we  are  considering,  if  made,  would 
be  valid. 

Vythinatha  Sastrialof  Negapatam,  priest  of  seventy  or  eighty  families 
had  seen  no  instances  in  which  adoption  had  taken  place  after  upanayanam. 
He  knew  only  one  adoption  which  took  place  and  the  parties  were  then 
of  different  gotras.  He  had  heard  of  one  case  in  which  an  adoption  after 
upanayanam  had  been  pet  aside  in  a  suit  though  the  parties  were  dayadis, 
but  he  added  that  he  knew  the  adopted  boy  had  nevertheless  bean  perform- 
ing, up  to  the  time  when  he  was  examined,  the  annual  ceremonies  of  his 
adoptive  father  and  mother.  Rajappayyan  of  Idayathamangalam  in 
Trichinopoly  had  attended  about  ten  adoptions  in  all  of  which  the  boy 
had  net  undergone  upanayanam.  He  had  he  ird  of  an  adoption  at  Tirupala- 
thurai  after  that  ceremony  and  that  it  was  set  aside.  This  is  possibly  the 
same  instance  as  was  mentioned  by  other  witnesses.  The  witness  did 
not  state  what  was  his  own  opinion  as  to  the  validity  of  an  adoption 
among  dayadis  alter  upanayanam. 

Upon  this  evidence  the  Subordinate  Judge,  himself  a  Brahman,  again 
returned  a  finding  that  the  a  lopnion  was  valid  and  the  learned  Judges, 
before  whom  the  case  came  for  hearing,  considering  that  there  were 
grounds  for  doubting  the  correctness  of  this  [160]  Court's  decision  in 
P.  Venkatesaiya  v.  Venkata  Charlu  (1),  referred  the  appeal  to  the  Pull 
Bench  for  disposal. 

The  general  rule  that  the  adoption  of  a  Brahman,  after  upanayanam, 
is  invalid  is  not,  I  understand,  questioned,  but  it  is  alleged  that  this 
general  rule  is  subject  to  exception  when  the  person  taken  in  adoption  13 
of  the  same  gotra  as  the  adopted,  and  the  question,  which  is  presentel  to 
us  for  d~>e<sion,  is  whether  the  ev  denoe  in  this  case  is  sufficient  to  warrant 
the  Subordinate  Judge  in  arriving  at  th-3  conclusion  that  the  exemption  is 
a  part  of  the  cus  omarv  law  of  the  Southern  Provinces  of  this  Presidency, 
whilo  it  has  bn^n  ruled  that  "  under  the  Hindu  svstam  clear  proof  of 
usage  will  outweigh  the  written  text  of  the  law."  We  have  been  warned 
that  it  is  of  the  nssence  of  special  usiges  modifying  the  ordinary  law 
....  thit  they  should  be  anoient  and  invariable,  and  than  they  should 
be  estab  ished  to  be  so  by  clear  andunamoigu:ms  evidence." 

English  Judges  in  this  country  have  been  placed  at  some  disadvant- 
age in  ascertaining  the  laws  and  usages  accented  by  the  people.  The 
treitises,  which  have  commanded  the  highest  ani  most  exten-dve  autho- 
rity, were  comoosed  some  centuries  before  the  introduction  of  British 
Courts.  With  the  reverence  for  antiquity  characteristic  of  Hinduism, 
thev  are  not,  nor  were  they  intended  to  be,  records  of  law  obtaining  in 
practice,  bat  commentaries  on  the  text  of  treatises  accepted  as  inspired. 
Although  now  and  again  they  refer  to  existing  practice,  they  do  so  as 

(1)  3  M.H.C  B.  28. 
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corroborating  a  subtle  exposition  of  a  text.     At  the  same  time   they   dis-       1885 
close   that  the  law   had  undergone  changes,    that    considerable   variety      MAY  1. 
obtained  between  the  practice  of  the  present,  and  the  practice  of  the  past, 
and  that  the  opinion  even  of  the  learned  was  still  in  many  points  unsettled. 
Between  these  principal  treatises  and  the  institution  of  Courts,   with  pro-     BENCH, 
ceedings  regularly  conducted  and  recorded,  we  have  a  long  interval,  during        vT^&a 
which  one  or  other  of  the  controverted  opinions  must  have  found  more        _  ' 
or  less  general  acceptance.     But  there  has  been  no   living   authority  com- 
monly recognised  as  decisive  and  coercing  to  uniformity.     Henee,  local 
divergences  of  practice  necessarily  ensued.     But  while  it  is  not  impos- 
sible to  detect  these    divergences  when    they  can    be  traced  to   the  in- 
fluence   of  a  school  of  Pandits    which  has    accepted    the  teaching  of  a 
[161]   particular  commentator,  it  is  especially  difficult  to  do  so   when  the 
views  of  the   commentator  locally  accepted  as  authoritative  have    been 
modified  by  practice.     In  a  country  in   which  property  is    greatly    sub- 
divided and  the  written  law  obscure  and  available  but  to  few,  many  causes 
conduce  to  bring  about  partial  deviations  even  from   such  portions  of  the 
law  on  which  educated  opinion  had  attained  more  or  less  unanimity.     The 
influence  of  natural  affection  may  have  induced  the  head  of  the   family  to 
dispose  of  the  family  wealth  otherwise  than  in  strict  conformity  with   the 
precepts  of  the  law,  and  the  good  feeling  of  the  members  has  led  them  not 
to  be  too  exact  in  vindicating  their  legal  rights.     Of  this  we   have   an 
instance  at  the  present  day  in  the  very  usual  abstinence  of  Muhammadan 
ladies  from  insisting  on  their  claim  to   share  in  their  husbands'   estate  in 
competition  with  their  children. 

The  ignorance  of  the  local  Pandits  may  have  led  here  and  there  to  an 
unintentional  deviation  from  the  law — and  in  places  where  the  influence 
of  the  Muhammadan  has  for  a  season  prevailed,  the  absence  of  an 
authority  to  constrain  obedience  to  the  personal  law  of  the  conquered 
cannot  have  been  altogether  without  effect  in  unsettling  the  law.  Lastly, 
there  are  the  great  changes  which  changed  circumstances  must  operate  in 
the  legal  conceptions  of  the  persons  subject  lo  a  personal  law  and  which 
probably  have  never  been  more  active  than  in  this  century. 

In  the  case  before  us  there  is  considerable  evidence  that,  notwithstand- 
ing the  ruling  of  the  High  Court,  the  practice  of  adopting  dayadis  after 
upanayanam  obtains,  and  seeing  that  no  less  than  three  Brahman  Judges, 
the  Munsif,  the  Subordinate  Judge  and  our  learned  colleague,  have  pronoun- 
ced in  favour  of  the  usage,  I  should  be  reluctant  to  hold  that  the  Subordinate 
Judge  was  not  justified  in  finding  it  sufficiently  established  to  have  the 
force  of  law.  The  evidence  as  to  present  practice  appears  to  me  to  be 
supported  precisely  where  it  requires  support  to  justify  us  in  accepting 
the  alleged  usage  as  customary  law.  Our  learned  colleague  has  shown  us 
that  filiation  is  not  constituted  by  upanayanam  but  by  the  gift  and 
acceptance  of  the  youth — that  adoption  within  the  gotra  and  caka  works 
no  necessary  change  on  what  is  fixed  by  upanayanam,  the  gotra,  the  caka 
and  the  <jama.  The  introductory  words  of  the  text  of  Vasistha  "  Sprung 
from  one  following  a  different  gotra"  permitted  the  opinion  that  the  rule 
[162]  which  has  been  inferred  from  it  applied  only  to  those  born  out  of 
the  gotra.  And  -we  have  been  shown  that  this  opinion  was  entertained 
by  the  author  of  the  Datta  Kaustabam.  It  is  said,  that  when  one  of  the 
same  gotra  is  adopted,  the  rules  as  to  initiatory  rites  do  not  apply,  and 
one  may  be  adopted  after  upanayanam,  and  this  author,  indeed,  goes 
further  and  maintains,  in  reference  to  the  instance  of  Somaseka  in  the 
Bamayana,  that  adoption,  after  upanayanam,  is  permitted,  even  when  the 
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1885       youth  is  of  a  different  gobra.     Then  we  have  the  text  of  Prajapati — Tha 

MAY  1.      acceptance  of  a  son  in  adoption  is  good  if  in  12  days,  middling  if   after 

tonsure,  and  inferior  if  after  upanayanam.     The  adoption  of  one  who  is 

ULL       married   will  become  a  cause  of  distinction  to  the  family.     So  also  in  the 

BENCH.     Smriti  Sangraha  we  find  the  injunction  "Do  not  give  one  who  has  entered 

9  1«~148     on  an  ^sramam  (period  of  life),  give  one  who  is  not  invested  when  there  is 

'  no  distress.    In  distress  give  though  he  is  even  a  Brahmachari  (i.e.,  a  person 

woo  has  been  invested  with  the  sacrificial  thread)  if  a  second  son." 

Tne  passage  in  Daksha  has  also  been  brought  to  our  notice.  "  A 
wife  may  give  in  distress  a  younger  son,  though  he  is  a  Brahmachari  and 
12  years  of  age  as  in  the  case  of  Somaseka." 

These  texte  are  cited  in  Vythinadha  Dikshatar,  a  writer  of  authority  in 
the  Tamil  Districts,  who  approves  of  them.  Here,  it  appears  to  me,  we 
have  a  foundation  for  the  existence  of  a  local  custom  at  variance  with  what 
is  now  recognized  as  the  more  general  rule.  It  may,  I  think,  be  shewn 
that  the  exception  had  aC  one  time  more  general  acceptance  than  is  now 
admitted. 

It  must  always  be  a  task  of  some  difficulty  to  ascertain  how  far  an 
apparent  deviation  from  the  text  of  the  law  is  unintentional,  and  how  far 
ic  is  due  to  some  temporary  circumstances.  And  the  difficulty  is  increased 
when  the  investigation  must  be  conducted  on  materials  supplied  by  suitors 
who  have  not  the  means  to  defray  the  cost  nor  in  many  cases  ability  to 
suggest  the  course  it  should  pursue.  It  is  not,  therefore,  matter  for  sur- 
prise that,  in  their  anxiety  to  act  on  such  information  as  apoeared  to  them 
the  more  reliable,  the  Courts  of  British  India  should  have  exoosed  them- 
selves to  the  criticism  that  they  have  guided  their  decisions  too  much  by 
the  treatises  of  ancient  commentators,  and  have  disregarded  existing 
usage.  There  has  not  been  any  unwillingness  on  the  part  of  the  Courts 
to  undertake  inquiries  into  custom,  but  there  has  been  absence  of  material 
which  would  enahle  them  to  ascertain  the  [163]  existence  of  usage  suffi- 
ciently proved  to  be  accepted^as  law,  and  a  reluctance  to  introduce  confusion 
into  the  law  and  uncertainty  as  to  their  rights  among  those  who  are 
governed  by  the  law  by  the  recognition  of  a  deviation  from  the  texts  of 
the  law  which  has  been  unintentional  or  would  be  explicable  if  the  circum- 
stances were  more  fully  known. 

I  cannot  admit  that  these  considerations  ought  not  greatly  to 
influence  the  Courts,  but  on  the  other  hand,  I  am  compelled  to  admit 
that  they  have  in  some  instances  been  accorded  somewhat  too  much 
weight  and  that  it  is  possible  that  in  view  of  fuller  information  it  may  be 
necessary  to  modify  in  some  few  instances  the  conclusions  at  which  the 
Courts  have  arrived.  I  say  in  some  few  instances  because  I  do  not  think 
much  difference  will  be  found  to  exist  between  the  established  usage  and 
the  written  law  on  the  points  on  which  the  circumstances  accepted  in  the 
locality  have  pronounced  themselves  explicitly. 

The  earliest  recorded  precedent  under  British  rule  relating  to  this 
Presidency  is  mentioned  in  Veeraperumal  Pillai  v.  Narain  Pillai  (1). 

"  Sir  Archibald  Campbell,  in  consequence  of  opinions  given  him  by 
the  Pandits  of  Tanjore,  had  placed  Ameersing  on  the  musnud  of  that 
Kingdom  in  derogation  of  Serfoaie  (the  present  Bajah)  claiming  as  an 
adopted  son.  The  integrity  of  the  opinion  being  suspected,  there  was  a 
reference  to  Lord  Cornwallis  who  got  Sir  William  Jones  to  state  the  sub- 
stance of  the  questions  in  Sanskrit  to  some  of  the  most  learned  Pandits  in 

(1)  1  Strange's  Notes  of  Cases  83. 
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Bengal  and  Benares  which  that  eminent  person  took  pains  to  do  in  such  1885 

a  manner  as  to  render  it  impossible  for  those  persons  to  guess  who  were  MAY  1. 
the  interested  parties." 

The  learned  Judge  proceeded  to  say  that  being  actuated  by  similar  FULii 

jealousy  and  solici&ude  he  had  prepared  and  circulated  a  string  of  questions  BENCH. 
pertinent  to  the  points  befo>e  him  and  was  in  possession  of  answers  from 

Kasi    (Benares)  to    Kamasvaram  from  various    parts  of   India   in  every  9H.iK 

direction.  (F.B.). 

One  of  the  questions  that  called  for  decision  was  the  limitation 
of  age,  and  the  learned  Judge,  after  noticing  the  distinction  between 
Brahman  and  other  castes,  observed  "with  regird  to  the  age  of  five  as 
agreed  to  have  been  limited  by  the  Sastra  for  [164]  adoption,  the  result 
of  a  careful  perusal  of  all  the  texts  in  the  digest  and  commentary  was 
found  to  be  consistent  with,  if  not  to  confirm,  the  law  as  declared  by  the 
Pandits  of  the  Sadr  Dewani  Adalat  in  the  Tanjore  case."  He  cited  the 
answer  of  the  Pandits  as  follows  : — "  That  the  restrictions  as  to  purification 
and  age  are  to  be  observed  only  in  instances  where  adootion  takes  place 
.of  those  who  are  not  sagotras.  That  no  Muni  or  divine  legislator  has 
positively  said  so,  but  that  in  a  number  of  books  of  high  authority  the  rule 
is  understood  to  be  that,  in  case  of  filiation  by  adoption,  provided  the 
adopted  be  a  sagotra,  the  adoption  is  valid  and  the  right  to  inheritance 
will  attach  though  he  have  passed  his  fifth  year  and  undergone  the  puri- 
fication by  tonsure."  He  added  "  The  strict  interpretation  of  sasotra  is 
one  who  has  descended  in  a  direct  male  line  from  one  common  ancestor." 
The  opinion  of  the  Benares  Pandits  was  also  cited  as  follows  : — 
"  In  the  central  region  the  inhabitants  adopt  children  who  are 
advanced  more  than  five  years  in  age  and  have  undergone  the  tonsure  and 
other  modes  of  purification  among  the  lineage  of  their  natural  father,  and 
sons,  so  adopted,  inherit  the  estate  of  their  adoptive  fathers.  That  in  the 
Deccan,  when  adopting  from  their  own  lineage,  if  they  do  not  find  a  child 
who  has  not  undergone  the  tonsure,  they  take  a  child  who  has  undergone 
it." 

Sir  Thomas  Strange  inferred  from  this  opinion  that  the  limitation  as 
to  age  was  inapplicable,  not  only  where  the  person  to  be  adopted  was  a 
sagotra,  but  connected  with  the  adopter  through  a  female.  It  is  obvious 
that  the  terms  of  the  translation  do  not  necessitate  this  conclusion,  and 
it  is  not  supported  bv  any  authority  which  we  have  as  yet  discovered.  It 
would  appear  from  the  rest  of  the  judgment  that  Sir  Thomas  Strange  was 
not  at  the  time  fully  informed  of  the  supposed  reason  for  the  rule  res- 
pecting the  limitation  of  age,  and  of  the  grounds  on  which  it  was  consi- 
dered inapplicable  where  the  person  to  be  adopted  was  a  sagotra. 

The  judgment  is,  nevertheless,  important — although  the  opinions 
cited  are  those  of  the  Pandits  of  Benares  and  of  the  Sadr  Dewani  Adalat 
of  Bengal,  it  is  certain  that,  if  Sir  Thomas  Strange  had  discovered  any 
discrepancy  between  those  opinions  and  the  opinions  he  had  collected 
from  the  Southern  Presidency,  he  would  not  have  failed  fco  mention  it. 

We  have  then  authority  for  the  position  that  as  early  as  the  [165] 
commencement  of  this  century  there  was  a  consensus  of  opinion  among 
Hindu  lawyers  that  the  rule  prohibiting  the  adoption  of  a  Brahman 
after  the  performance  of  tonsure  or  the  other  purificatory  ceremonies 
was  not  understood  to  apply  in  the  case  of  an  adoption  of  a  sagotra. 
We  have  also  authority  for  the  position  that,  although  it  was  admitted 
that  this  doctrine  was  not  expressly  declared  by  the  leading  authorities 
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1888       on  the  law    of   adoption,    it   was   known  to  be   declared    in   treatises 
MAY  1.      recognized  as  authoritative. 

The  judgment  to  which  we  have  referred  was  delivered  by  Sir  Thomas- 
Strange  in   1803  when  he  filled  the  office  of  Eecorder.     His  work  on 
BENCH.     Hindu  Law  was  published  in  1830.     He  there  recognizes  the  grounds  on 
ITT48     which  the  rule  respecting  adoption  prior  to  the  completion  of  the  initiatory 
_  1          ceremonies  was  founded,   but  he  observed  "  The  question  (of  age)  varied 
according  as  the  adopted  is  taken  from  a  family  nearly  related  or  from 
strangers,"  chapter  iv,  and  again  "  that  they  "  (the  ceremonies  of  tonsure 
and  upanayanam)  ''  should  so  remain  (to  be  performed)  is  of  less  conse- 
quence in  proportion  as  the  adopted  is  nearly  related  to  the  adopter,"   and 
finally  he  leaves  the  question,  as  to  the  eligibility  of  a  boy  for  adoption  after 
the  performance  of  the  ceremonies,  an  open  one. 

In  Prayaga  Venkana  v.Lachsmi-  (27th  July  1809)  (l),  the  question 
was  raised  whether  a  brother's  son  was  eligible  for  adoption.  The 
Pandit  replied  that  according  to  the  Dactaka  Mimansa  the  sons  of 
brothers  invested  with  the  sacrificial  thread  might  be  adopted,  and  Mr. 
Ellis  observed  that  the  more  correct  because  the  more  reasonable  opinion 
appeared  to  be  that  a  person  on  whom  upanayanam  had  been  performed 
was  eligible  ''  if  of  the  same  gotra  ;  ineligible  if  of  a  different  gotra  from 
the  adopter. "* 

In  Sadasiva  Pillai  v.  Vadaganadha  Fillai  (2),  the  Pandit  certified 
that  tbe  adoption  of  an  adult  being  a  brother's  son  was  valid.  Mr.  Cole- 
brooke  observed  that  a  difference  of  opinion  prevailed  in  regard  to  the 
adoption  of  adults  or  persons  for  whom  certain  ceremonies  (Samskara) 
had  been  performed,  the  prevalent  doctrine  in  [166]  most  parts  of 
India  being  adverse  to  it.  He  added"  the  objections  are  less  forcible  in 
the  instance  of  a  relation  on  the  male  side  than  in  the  case  of  a  stranger." 
Mr.  Ellis  considered  the  Pandit's  opinion  correct.  In  Kerutnaraen 
v.  Mussummaut  Bhobinesree  (September  1806)  (3),  where  the  person 
adopted  was  apparently  not  a  sagotra,  Mr.  Colebrooke  observed  "  in  other 
provinces,  and  even  in  Bengal,  if  the  adoption  be  of  a  near  relation  on  the 
paternal  side  no  difficulty  would  occur,  as  the  adoption  of  a  brother's  son 
or  other  nearest  male  relative  would  be  unquestionably  valid  at  an  age- 
much  exceeding  that  specified." 

We  can  find  no  ruling  on  the  point  before  us  in  the  reported  deci- 
sions of  the  Sadr  Court  of  this  Presidency.  It  was,  however,  taken 
in  P.  Venkatesaiya  v.  Venkata  Gharlu  (4),  but  it  appears  from  the  report 
that  the  question  was  imperfectly  argued.  No  reference  seems  to  have 
been  made  to  Veeraperumal  v.  Narain  Pillai  (5),  Prayaga  Venkana  v. 
Lachsmt  (1),  and  Sadasiva  Pillai  v.  Vadaganadha  Pillai  (2),  nor  were  the 
learned  Judges  referred  to  the  passages  in  the  unprinted  commentaries 
which  have  been  collected  by  our  colleague. 

•  In  a  uote  which  will  be  found  in  Ssrange's  Hindu  Law,  3rd  edition.  169,  Mr. 
Ellis  refers  to  the  chapter  ia  the  Madhaviyam  on  religions  rites  to  be  performed  on 
adoption,  and  observes  "This  Prac*raua  concludes  thus  :  Etadaswagotra  putra  grahana 
viBbeyum  Dattaurasa."  Thus  is  particularized  the  ceremonies  required  on  adopting  a 
BOD  not  of  the  bame  gotra.  Whence  it  is  inferred  that  the  performance  of  the  Datta 
Hoinam  ceremony,  of  which  the  effect  was  to  change  the  gotra  of  the  adopted  son  was 
not  necessary  in  tbe  case  of  an  adoption  within  the  gotra. 

(1)  2  Strange'a  H.  L.  102.  (2)  2  Strange's  H.  L-  109. 

(3)  1  Sel.  Rep.  161  =  6  I.D.  (O.S.)  157.  (4)  3  M.H.C.R.  28. 

(5)  1  Strange's  Notes  of  Cases  83. 
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In  Ramasami  lyen  v.  Bhagati  (i),  decided   by  the  High  Court  of       1885 
Travancore,    the    Chief    Justice  referring    to  the  text  from  the  Kalika      MAY  1. 
Purana — "Sons  given  and  the  rest  though  sprung  from  the  seed  of  another, 
yet  being  duly  initiated  under  his   own   family  name,   become  sons"   &o. 
Dattaka  Mimansa,  Section  4,  para.  22,  and  to  the  commentary — "Although    BENCH. 
sprung  from  the  seed  of   another,    sons  given  and  the  rest  when  '  duly        juT^ac 
initiated  under  his  own  family  name  '  (that  is,  by  the  adopter  according  to  ' 

the  form  prescribed  by  his  OWD  code  under  the  family  name  of  himself)  into  '»•"•*• 
the  different  rides  commencing  with  that  for  a  male  born,  then  became  sons 
of  the  adopted  parent,  not  otherwise,"  Ibid.,  para.  23,  observed  in  the 
case  of  a  brother's  son  it  cannot  be  said  that,  by  the  upanayanam  already 
performed  in  the  united  family,  he  had  been  initiated  under  a  family 
name  different  from  that  which  he  would  have  to  take  if  he  had  to 
be  adopted  by  the  uncle  or  uncle's  wife.  The  distinctive  family  name 
(tribe  or  gotra)  would  be  identical,  and  the  code  or  branch  of  the  Veda 
which  the  boy  and  the  uncle  follow  would  be  also  the  same,  and  he  held 
the  reason  of  the  prohibition  [167]  ceasing  the  prohibition  would  not 
apply  ancl  that  the  said  prohibition  is  clearly  direoded  to  a  case  where 
the  gotra  of  the  adopter  is  different  from  that  of  the  natural  family  of  the 
boy  adopted.  For  there  might  be  cases  in  which  adoption  from  a  different 
family  (gotra)  may  become  necessary,  that  is,  in  the  absence  of  nearer 
relatives  and  it  is  to  such  cases  clearly  the  case  applies.  The  other  learned 
Judges  concurred. 

In  view  of  the  support  which  the  evidence  in  this  case  receives  from 
the  circumstances  that  the  usage  was  regarded  as  sanctioned  by  some 
writers  of  authority,  that  it  was  accepted  by  a  more  recent  writer  held  in 
esteem  in  the  Tamil  Districts  and  that  evidence  of  its  recognition  is 
afforded  by  the  earlier  cases  to  which  we  have  referred,  I  consider  we 
should  not  be  justified  in  holding  that  the  Subordinate  Judge  ought  not 
to  have  accepted  the  usage  as  sufficiently  established  by  the  evidence  to 
be  received  as  a  part  of  the  law. 

This  being  the  only  question  referred,  the  case  will  be  sent  to  the 
Division  Bench  for  disposal. 

KERNAN,  J. — I  concur. 

MUTTUSAMI  AYYAR,  J. — I  concur. 


9  M.  167. 

APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


THE  QUEEN-EMPRESS  v.  APPATHORAL* 
[17th  and  23rd  November,  18«5.] 

Act  XXIV  0/1859  (Madras),  Section  48  (5)- Act  I  of  1885  (Madras)— Dung-heap  kept  in 
a  town,  no  offence. 

By  Clause  5  of  Section  48  of  Act  XXEV  of  1859  (Madras),  as  amended  by  Act  I 
of  1885  (Madras),  any  person,  who  within  tho  limits  of  a  town  "throws  or  lays 
down  any  dirt,  filth,  rubbish  or  any  stones  or  building  materials  ;  or  who 
constructs  a  cow-shed  or  stable  within  the  bounds  of  any  thoroughfare  ;  or  who 
causes  any  offensive  matter  to  run  from  any  dung-he%p  into  the  street"  is 
punishable. 


Criminal  Revision  Case  565  of  1885. 
(1)  8  Mad.  Jur.  151. 
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1885  A  was  convicted  and  fined  for  having  kep1,  \.  mmure-haap  in  a  town  but  not  in 

NOV.  23.  a  8treet  : 

Held,  that  the  conviction  was  bad. 

APPEL-  [16g]  THIS  was  a  caS6)  referred  for  the  orders  of  the  High  Court, 

LATB       under  Section  438  of  the  Code  of  Criminal  Procedure,    by  H.  P.  Gordon, 
CRIMINAL.  District  Magistrate  of  South  Arcot. 

The  facts  were  stated  as  follows  : — 

9  M.  167.  "  jn  f-j^g  case  faQ  Magistrate  has  convicted  the  accused  under  Section 

48  of  Act  XXIV  of  1859,  of  Clause  5,  for  keeping  a  manure-heap  in  a  vacant 
spot  near  the  public  street. 

''  The  Joint  Magistrate  refers  the  conviction  as  illegal,  on  the  ground 
that  it  is  not  shown  that  the  heap  was  within  the  bounds  of  a  thoroughfare, 
or  that  offensive  matter  ran  from  it  into  the  street. 

I  am  of  opinion,  looking  to  the  effect  of  Act  I  of  1885,  which  came 
into  force  on  the  1st  July,  that  the  conviction  is  good;  bub  having  regard  to 
the  collateral  results  which  would  attend  that  construction,  have  thought  is 
better  to  refer  the  question  for  the  decision  of  the  High  Court.  It  seems  to  me 
that  the  effect  of  the  repeal  by  Act  I  of  1S85  of  the  expressions  in  the  body 
of  Section  48,  as  applied  to  Clause  5,  is  to  render  penai,  not  only  the  deposit 
of  dirt  or  rubbish,  but  also  that  of  stones  or  building  materials  in  any  place 
within  the  limits  of  the  town.  It  is  impossible  to  suppose  that  it  could 
have  been  the  intention  of  the  Legislature  to  prohibit  the  deposit  of 
building  materials  in  convenient  places  within  the  town,  but  it  is  possible 
that  the  concluding  words  of  the  first  part  of  Clause  5,  were  overlooked  when 
the  words  limiting  the  provisions  of  the  section  to  thoroughfares,  &c.,  were 
repealed.  The  object  of  the  amendment  is  kuown  to  have  been  to  afford 
facilities  for  the  prevention  of  ill-usage  of  animals. 

"  The  punctuation  and  the  grammatical  construction  of  Clause  5,  as 
printed  in  the  authorized  edition  of  the  Madras  Code,  would  appear  to 
prevent  the  application  of  the  words  '  within  the  bounds  of  any  thorough- 
farg '  occurring  in  the  second  paragraph  of  Clause  5  to  the  first  paragraph 
of  that  clause." 

Counsel  were  not  instructed. 

The  Court  (MuTTUSAMi  AYYAB  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENTS. 

MUTTUSAMI  AYYAB,  J. — In  this  case  the  accused  kept  a  manure- 
heap  in  a  vacant  spot  near  his  house  and  a  public  street,  intending  to 
remove  it  ultimately  to  his  field  for  use.  The  Second-class  Magistrate 
convicted  him  of  an  offence  punishable  under  Clause  5,  Section  48  of  Act 
XXIV  of  1859,  and  sentenced  him  to  pay  a  [169]  fine  of  eight  annas.  The 
Joint  Magistrate  considered  that  the  conviction  was  illegal  because  the  dung- 
heap  was  not  kept  in  any  public  street,  nor  was  any  offensive  matter 
permitted  to  run  from  it  into  such  street.  The  District  Magistrate  is, 
however,  of  opinion  that,  under  Section  48,  as  amended  by  Madras  Act  I  of 
1885,  it  is  no  longer  necessary  that  the  manure-heap  should  be  kept  in  any 
street.  The  amendment  consisted  in  the  omission  in  the  body  of  Section 
48  of  the  words  "  in  any  street  or  thoroughfare  or  passage,"  and  the  words 
"  to  the  obstruction,  inconvenience,  annoyance,  risk  or  damage  of  the 
residents  and  passengers."  The  amending  Act,  however,  does  not  alter 
Clause  5.  It  is  in  these  terms: — "Any  person  who  throws. or  lays 
down  any  dirt,  filth,  rubbish,  or  any  stones  or  building  materials  ;  or 
who  constructs  any  pial,  cow-shed  or  stable,  or  the  like  within  the 
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bounds  of  any  thoroughfare ;  or  who  causes  any  offensive  matter  to  run        1885 
from  any  house,  factory,  dung-heap,  or  the  like   into  the  street.  "     I  am     Nov.  23. 

unable  to  adopt  the  construction  suggested  by  the  District  Magistrate.    It        

could  never  have  been  intended  by  the  Legislature  to  make  the  deposit,     APPEL- 
either  of  rubbish  or  building  materials,  in  convenient   places  within  the       LATE 
limits  of  a  town  penal.     The  last  sentence  in  Clause  5,   which   makes  it  CRIMINAL, 
penal  to  cause  any  offensive  matter  to  run  from  a  dung-heap  into  the 
street,  contemplates  the  deposit  of  a  dung-heap  near  a  street  or  within  the     9  ".  18>'> 
limits  of  a  town  as  otherwise  than  penal.     If  the  District  Magistrate's 
construction  is  right,  there  was  no  necessity  for  retaining  the  word  "dung- 
heap  "  in  this  sentence.     The  omission  to  insert  the  words,  "  in  any  street," 
in  the  first  part  of  Clause  5  is  an  oversight ;  but  the  latter  part  of  the 
clause  sufficiently    indicates    the  intention   of    the   Legislature,  and  the 
construction  we  place  should  be  such  as  is  consistent  with  that  intention. 
I  would  set  as'de   the    conviction   and   the  sentence   referred  to  us  and 
direct  that  the  fine  be  refunded. 

PAEKEE,  J. — It  was  certainly  not  the  intention  of  the  Legislature  to 
make  it  penal  to  lay  down  a  heap  of  dirt  or  materials  for  building  any- 
where within  a  town,  but  only  in  such  places  where  those  acts  might  cause 
public  inconvenience  or  annoyance. 

I  observe  that  in  some  editions  there  is  only  a  comma  and  not  a 
semicolon  after  the  word  ''  materials"  in  clause  5,  and  looking  at  the 
context,  it  appears  to  me  probable  that  the  Legislature  intended  to  make 
the  words  "  within  the  bounds  of  any  thoroughfare"  apply  to  both  classes 
of  acts  spoken  of,  viz.,  the  throwing  [l70j  or  laying  down  of  certain 
substances,  or  the  construction  of  certain  buildings.  It  will  be  seen  that 
the  third  class  of  acts  spoken  of  in  the  same  clause,  viz.,  the  causing 
any  offensive  matter  to  run  from  any  house,  &c  ,  is  only  made  penal  when 
the  offensive  matter  is  allowed  to  run  "  into  the  street,"  and  not  in  any 
other  case. 

In  the  decision  before  us,  as  there  is  no  evidence  that  the  heap  of 
rubbish  was  deposited  in  a  public  thoroughfare,  I  would  set  aside  the 
conviction  and  direct  that  the  fine  be  refunded. 


9  M.  170. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  (Officiating  Chief  Justice)  and 
Mr.  Justice  Parker. 


VIEAEAGAVA  (Plaintiff]  v.  EAMUDU  (Defendant).* 
[17th  November,  1885.] 

Army  Act,  1881,  Section  151  (3)— Civil  Procedure  Code,  Section  266,  expl.    (b)— Debtor 
subject  to  military  law  -Attachment  of  moiety  of  salary  under  Rs.  20  per  mensem. 

Section  J51  of  the  Army  Act,  1881,  not  being  affected  by  the  provisions  of 
Section  266  of  the  Code  of  Civil  Procedure,  the  attachment  by  a  Civil  Court  of  a 
moiety  of  the  monthly  salary  of  a  debtor  subject  to  military  Jaw,  not  exceeding 
Rs.  iiO,  is  legal. 

THIS  was  a  casa  stated  under  Section  617  of  the  Code  of  Civil  Proce- 
dure by  B.  Ramasami  Nayudu,  District  Munsif  of  Bellary. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  \KEBNAN,  OFFG.  C.J.  and  PAEKEB,  J.). 

•  Referred  Case  8  of  1885. 
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Counsel  were  not  instructed. 

JUDGMENT. 

In  this  case,  after  decree  against  the  debtor,  who  is  a  person  subject 
to  military  law,  but  nob  a  soldier  of  the  regular  forces,  the  judgmenfc- 
creditor  put  in  an  execution  petition,  asking  for  a  special  order  under  the 
Army  Discipline  Act,  1879,  Section  144,  and  Army  Circular  thereunder, 
No.  66,  for  the  attachment  of  half  the  salary  of  the  judgment-debtor,  and 
obtained  a  special  order  granting  the  relief  prayed  for. 

The  Executive  Commissariat  Officer  objected  to  the  attachment,  [171] 
on  the  ground  that  the  judgment-debtor's  salary,  being  less  than  Ks.  20 
per  mensem,  was  exempt  from  attachment  under  clause  (h)  of  Section  266 
of  the  Code  of  Civil  Procedure. 

The  last  proviso  of  that  section,  however,  enacts  that  nothing  in  the 
section  shall  be  deemed  to  affect  the  Army  Act,  1881,  or  any  similar  law 
for  the  time  being  in  force  ;  Section  151  of  the  Army  Act,  1881,  which 
corresponds  to  Section  144  of  the  Army  Discipline  Act,  1879,  on  which 
the  Army  Circular  of  March  1882  quoted  by  the  District  Munsif  was 
issued,  enacts  that  a  Court  may  direct;  specially  that  the  whole  or  any 
part  of  the  sum  decreed  shall  be  paid  by  instalments  out  of  any  pay 
payable  to  the  debtor,  and  the  amount  named  in  the  direction  not  exceed- 
ing half  of  such  pay  shall,  while  the  debtor  is  in  India,  be  stopped  and 
paid  in  conformity  with  the  direction. 

The  effect  of  that  section  is,  that  in  no  case  shall  the  pay  of  a  person 
subject  to  military  law,  but  not  a  soldier  of  the  regular  forces,  be  liable  to 
stoppage  to  a  greater  amount  than  one-half,  but  the  stoppage  is  not  con- 
fined to  pay  of  Bs.  20  or  upwards.  Clause  (b)  of  the  proviso  to  Section 
266  of  the  Civil  Procedure  Code  provides  that  nothing  in  that  section 
affects  the  Army  Act,  1881,  or  any  similar  Act. 

Our  reply,  therefore,  is  that  the  attachment  of  half  the  judgment- 
debtjor's  salary  is  valid  and  in  accordance  with  law. 


9M.  171  =  10  Ind.  Jur.  98. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 


KOTTAM  ZAMINDAR  (Plaintiff),  Appellant  v.  PITTAPUR  ZAMINDAR 
(Defendant),    Respondent.''''      [16th  and  27th  November,  1885. J 

Act  XXVII  of  1860,  Section  I—Bond  given  to  secure  debt  due  to  tlie  estate    of  deceased 
Hindu — Suit  by  lieir  —Waiver  of  right  to  protection  implied. 

R  being  a  debtor  to  the  estate  of  a  deceased  Hindu,  executed  a  bond  promising 
to  pay  the  debt  to  V,  the  divided  brother  of  the  deceased,  as  his  heir. 

A  suit  having  been  filed  against  V  by  the  widow  of  the  deceased,  who  claimed 
his  estate,  R  offered  to  pay  the  debt  to  V  on  production  of  a  certificate  under 
Act  XXVII  of  1860,  but  not  otherwise. 

Held,  that,  as  R  had  executed  a  bond  promising  to  pay  the  debt  to  V,  he  could 
not  rely  on  the  protection  afforded  by  Act  XXVII  of  1860. 

[172]  THIS  was  an  appeal  from  the  decree  of  T.  Eamasami  Ayyangar, 
Subordinate  Judge  at  Cocanada,  in  suit  1  of  1884. 

*  Appeal  78  of  1885. 
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The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment. 

Hon.  Rama  Rau,  for  the  appellant,  contended  that  Section  2  of  Act 
XXVII  of  1860  did  not  apply,  and  that  there  bad  been  no  proper  tender 
by  the  defendant. 

Mr.  Wedderburn,  for  the  respondent,  urged  that;  no  question  of  tender 
arose;  that  under  Act  XXVII  of  1860,  the  defendant  was  entitled  to 
demand  that  plaintiff  should  produce  a  certificate  before  he  could  claim 
payment  of  the  debt  sued  for,  and  that,  as  he  declined  to  do  so,  he 
absolved  defendant  from  the  duty  of  tendering.  The  fact  that  the  debt 
was  secured  by  a  bond  did  not  alter  the  nature  of  the  debt.  There  was 
no  consideration  to  support  any  promise  to  pay  the  plaintiff  otherwise 
than  as  his  brother's  representative. 

JUDGMENT. 

The  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS, 
JJ.),  which  was  reserved  till  the  27th  November,  was  delivered  by 

MUTTDSAMI  AYYAR,  J.  —  The  appellant,  Sri  Eaja  Vatchavaya  Venkata 
Simhadri  Jagapathiraju,  is  the  xamindar  of  Kottam,  and  the  respondent, 
Sri  Eaja  Rau  Venkata  Mahipathi  Gangadhara  Rama  Rau,  is  the  zamindar 
of  Pittapur  in  the  Godavari  district.  The  appellants  had  a  divided  brother, 
and,  upon  his  death,  a  certain  sum  of  money  was  paid  to  his  widow,  and 
a  release  was  obtained  from  her  of  her  claim  to  her  husband's  property. 
The  respondent  owed  to  the  deceased  a  large  sum  of  money  on  account  of 
certain  hundies,  and  executed  the  bond  (Exhibit  A)  to  the  appellant,  as  his 
heir,  for  Rs.  83,679-1-1  on  the  12th  November  1880.  This  document 
provided  for  the  re-  payment  of  the  debt  at  Tuni,  where  the  appellant 
resides,  in  two  instalments,  the  first  on  the  20th  November  1881  and  the 
second  on  the  same  date  in  1882. 

In  1881  the  appellant's  brother's  widow  instituted  a  suit  to  set  aside 
the  release  which  had  been  obtained  from  her.  Whilst  this  suit  was 
pending,  in  March  1882,  the  respondent  appointed  the  Official  Trustee  of 
this  Court  to  pay  off  his  debts  and  entrusted  to  him  six  lakhs  of  rupees 
for  that  purpose.  The  debt  now  in  dispute  was  one  of  the  debts  which  the 
Official  Trustee  was  authorized  to  pay.  On  the  3rd  April  1882  the  Official 
Trustee  addressed  the  letter  (Exhibit  I)  to  the  appellant  on  respondent's 
behalf.  It  stated  that,  owing  to  the  litigation  between  the  appellant  and  his 
sister-  [1  73]  in-law,  he  was  not  in  a  position  to  give  a  valid  receipt,  and  that 
as  the  respondent  was  ready  to  pay  off  the  whole  debt,  the  appellant  should 
produce  a  certificate  under  Section  2,  Act  XXVII  of  1860.  It  further 
intimated  to  the  appellant  that  the  principal  and  interest  due  under  the 
bond  would  be  lodged  in  the  Bank  at  Cocanada  on  the  12th  April  1882, 
that  the  respondent  would  not  pay  interest  after  that  date,  and  that  the 
money  to  be  lodged  would  be  paid  to  the  appellant  on  his  furnishing  to 
the  Official  Trustee  at  Madras  a  copy  of  the  certificate  which  he  was 
required  to  obtain.  The  appellant  at  once  sent  a  reply,  declining  to 
produce  a  certificate  and  calling  attention  to  the  fact  that  the  bond  was 
in  his  name  and  payable  at  Tuni. 

In  February  1883,  the  appellant  was  informed  that  the  amount 
mentioned  above,  i.e.,  the  principal  and  interest  up  to  12th  April  1882, 
would  be  -paid  if  he  gave  an  indemnity.  The  appellant  declined  to  give 
an  indemnity,  adding  that  he  would  accept  the  amount,  which  the 
respondent  offered  to  pay,  as  a  part-payment,  without  prejudice  to  his 
right  to  institute  legal  proceedings  to  recover  the  balance. 

The  Official  Trustee  was  examined  as  a  witness,  and  proves  that  on 
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the  12th  April  1882  ho  had  funds  in  the  Bank  at  Cocanada  to  his  credit 
from  which  the  appellant  might  have  obtained  payment  if  he  had  produced 
a  certificate.  It  does  not  appear  that  there  was  any  attemofi  or  offer  to 
remit  the  money  to  Tuni.  The  appellant  having  declined  to  produce  a 
certificate,  the  money  lodged  in  the  Bank  was  shortly  after  paid  to  other 
creditors. 

In  December  1882  the  suit  instituted  hy  the  widow  was  dismissed, 
but  she  appealed  from  the  decision  to  the  High  Court  and  the  present  suit 
was  instituted  whilst  her  appeal  was  panning.  The  respondent  paid  into 
Court  the  sum  formerly  lodged  in  the  Bank,  which  includes  interest  up  to 
12th  April  1882  only,  and  denied  his  liability  for  subsequent  interest  and 
costs.  The  Subordinate  Judge  upheld  this  contention  and  decreed  that 
the  plaintiff  (appellant)  is  entitled,  on  producing  a  certificate  that  he  is 
the  legal  representative  of  his  deceased  brother,  to  receive  the  amount 
paid  into  Court  by  the  respondent,  and  dismissed  the  remainder  of  the 
claim  with  costs.  A  certificate  has  since  been  obtained  and  the  money 
in  Court  has  been  paid  to  the  appellant.  His  appeal  is  against  only  so 
much  of  the  decree  as  disallowed  costs  and  interest  from  the  12th  April 
1882. 

[174]  The  suit  having  been  brought  upon  the  specific  contract  (Exhi- 
bit A)  any  defence  available  to  tho  debtor  must  arise  ouh  of  the  contract, 
and  he  cannot  be  permitted  to  rely  on  the  prior  state  of  things  which  had 
merged  into  it,  in  order  to  add  to  its  terms.  It  was  open  to  him  to  have 
inserted  a  provision  in  document  A  that  the  debt  would  be  paid  only  on  the 
production  of  a  certificate,  but  this  he  did  not  choose  to  do.  On  the  contrary, 
he  waived  the  right  which  he  had  under  Act  XXVII  of  1860  and  contract- 
ed a  new  obligation.  It  is  not  alleged  that  he  was  induced  to  do  so  by 
fraud,  or  that  document  A  was  exeauted  otherwise  than  with  full  know- 
ledge of  the  material  facts. 

The  institution  of  a  suit  by  the  appellant's  sister-in-law  was  a  con- 
tingency which  was  not  foreseen  and  provided  for  by  the  debtor ;  and 
such  default  on  his  part  could  not  operate  to  make  his  obligation,  which 
was  unconditional,  conditional.  If  the  widow  had  succeeded  in  her  suit, 
no  doubt,  he  might  have  pleaded  a  failure  of  consideration.  If  the  litiga- 
tion'excited  a  reasonable  aporehension,  his  proper  remedy  was.  perhaps, 
an  inter-pleader  suit,  but  he  had  no  right  to  vary,  of  his  own  choice,  the 
contents  of  the  obligation  created  by  the  bond.  The  Official  Trustee  was 
clearly  right  in  himself  refusing  to  pay,  and  advising  the  respondent  not 
to  pay,  otherwise  than  into  Court,  so  long  as  there  was  any  doubt  as  to 
the  widow's  title,  but  when  once  the  respondent  had  accepted  appellant 
as  his  creditor,  he  was  not  entitled  to  require  either  a  certificate  or 
indemnity  bond  ;  and  even  assuming  that  he  could  demand  an  indemnity, 
his  liability  to  pay  interest  would  not  cease  unless  he  tendered  payment 
at  Tuni  according  to  the  terms  of  the  document.  There  is  no  evidence 
that  a  specific  sum  was  set  apart  in  the  Bank  to  the  appellant's  credit  and 
to  be  appropriated  in  liquidation  of  his  debt.  This  is  not  a  case  of 
reciprocal  promises  in  which  the  mere  offer  of  performance  on  one  side 
may  be  accepted  as  a  fulfilment  of  the  obligation. 

We  must  reverse  so  much  of  the  Subordinate  Judge's  decree  as 
disallowed  the  claim  to  interest  from  the  12th  April  1882  and  costs,  and 
direct  that  the  respondent  do  pay  interest  at  the  contract  rate,  viz.,  12  per 
cent,  per  annum  up  to  the  date  of  the  plaint,  with  further  interest  at  6 
per  cent,  until  the  date  of  payment  into  Court,  and  the"  appellant's  costs 
throughout. 
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Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Muttusami  Ayyar.  LATE 

CIVIL. 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL  — 

(Plaintiff),  Appellant  v.  ViRA  BAY  AN  AND  OTHERS  (Defendants'),  9  M- 175> 

Respondents*      [14th  September,  1880  and  2nd  May,  1885.] 

Forest  lands,  Malabar —Presumption  as  to  ownership  —Rights  of  Crown  and  of  occupier  of 
waste  land  under  Hindu  law  —Suit  by  Croionfor  declaration  of  title  and  possession—' 
Plaint— Cause  of  action  within  Statutory  period  not  alleged— Burden  of  proof- 
Limitation—  Regulation  II of  1802—  Remedy  suspended,  Right  surviving— Act  XIV 
of  1859 — Claim  by  Crown  not  affected— Limitation  Act,  1871 — Effect  on  subsisting 
rights — Limitation  Act,  1877,  Sections  2-28—  Construction. 

In  the  district  of  Malabo-  and  the  traces  administered  as  part  of  it,  there  is  no 
presumption  that  forest  lands  are  the  property  of  the  Crown. 

According  to  the  Hindu  law  a  right  to  the  possession  of  land  is  acquired  by  the 
first  person  who  makes  a  beneficial  use  of  the  soil,  the  right  of  the  Sovereign 
being  to  assess  the  occupier  to  revenue. 

Assuming  that  the  Crown  has  the  right  to  oust  any  person  who,  without  sanc- 
tion, occupies  waste  land  which  has  not  been  appropriated  for  any  public  purpose, 
it  cannot  by  a  suit  brought  for  a  declaration  of  title,  or  for  ejectment,  the  date  at 
which  tha  cause  of  action  arose  not  being  stated  in  the  plaint,  compel  a  defendant 
to  prove  possession  for  60  years. 

As  a  general  rule,  a  plaintiff  must  not  only  show  he  has  a  title,  but  that  he  has 
a  subsisting  title,  whicb  he  has  not  lost  by  the  prescriptive  sections  of  the  Limita- 
tion Act. 

The  probable  explanation  of  the  ruling  in  Radlia  Gobind  Roy's  Case  (Suth.  P. 
C.  Cases  809)  is,  that  when  a  plaintiff  proves  title  and  possession,  it  is  to  be 
presumed  that  his  possession  continues  till  the  defendant  proves  that  the  posses- 
sion was  interrupted,  but  that  where  the  plaintiff  can  prove  title  only,  and 
not  possession,  he  must  prove  that  the  adverse  possession  of  the  defendant  or  the 
acts  of  which  he  complains  as  impugning  his  title,  occurred  within  the  period 
prescribed  by  the  Limitation  Act. 

In  a  suit  instituted  in  March  1879  bv  the  Crown  for  a  declaration  of  title,  to 
certain  forest  land  and  for  possession  of  a  portion  thereof,  the  defendants  alleged 
that  the  land  has  been  in  their  possession  for  more  than  60  yeare. 

Held,  that  it  wag  incumbent  on  the  Crown,  under  Article  149  of  Schedule  II  of 
the  Indian  Limitation  Act,  1877.  to  *how  possession  of  the  proprietary  rights 
claimed  [176]  within  60  years,  or.  if  the  defendant  proved  possession,  that  such 
possession  commenced,  or  became  adverse  within  fuch  period. 

The  District  Court  having  held,  that  up  to  April  1,  1873,  when  the  Limitation 
Act  of  1871  came  into  force,  the  limitation  for  such  a  suit  was  12  years  from  the 
time  when  the  cause  of  action  arose,  and  that  the  suit  was  barred  by  adverse  pos- 
session for  12  years  prior  to  April  1,  1873  : — 

Held,  that,  even  if  Regulation  II  of  1802  applied  to  claims  by  the  Crown,  inas- 
much as  the  Regulation  only  barred  the  remedy  and  did  not  extinguish  the 
right,  and  Act  XtV  of  1859  did  not  extend  to  such  a  olaim,  the  right  subsisted 
when  the  Limitation  Act  of  1871  came  into  operation,  and  as  long  as  that  Act 
was  in  force,  and  that  the  Crown,  being  entitled  under  that  Act  to  sue  within  60 
years  from  the  date  of  the  cause  of  action,  nnd  under  Section  28  of  the  Limitation 
Act  of  1877,  to  sue  within  2  years  from  the  1st  of  October  1877,  the  suit  was 
not  barred,  provided  it  could  be  shown  that  the  cause  of  action  arose  within  60 
years  from  the  date  of  its  institution. 

[P.,  19  M.  165  (1661  ;  R..  13  M.  89  (109) ;  15  M.  315  (318)  ;  20  M.  299  (302)  ;  25  M. 
457  (495) ;  33  M.  1  =  20  M.L.J.  66  (69)  =  7  M.L.T.  128  ;  14  O.L.J.  292  =  16  C.W.N 
351  (354)  =  Hind.  Cas  465(468);  3  M.L  J.  231  ;  105  P.B.  1901;  D.,  28  M.  257 
(288)  =  15M.L.J.  147.] 

•  Appeal  100  of  1879. 
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THIS  was  an  appeal  from  the  decree  of  H.  Wigram,  District  Judge  of 
South  Malabar,  in  suit  No.  15  of  1879. 

The  facts  and  arguments  appear  from  the  judgment  of  the  Court 
(TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

The  Acting  Government  Pleader  (Mr.  Shephard),  for  appellant. 

Mr.  Branson,  Mr.  Johnstone,  Bhashyam  Ayyangar  and  Sankaran 
Nayar,  for  respondents. 

JUDGMENT. 

This  suit  was  brought  by  the  Secretary  of  State  against  nine  persons, 
of  whom  Nos.  8  and  9  were  described  as  holding  under  No.  2  to  obtain  a 
declaration  that  the  lands,  hills  and  forests  forming  parb  of  the  upper 
water-shed  of  the  Bhawani  river  and  known  as  the  Attapadi  valley  are 
the  property  of  Government,  and  that  no  one  of  the  defendants  had  any 
right  or  title  thereto,  to  obtain  an  injunction  restraining  the  defendants 
Nos.  1 — 7  from  cutting  timber  on  the  lands,  hills,  forests,  and  to  recover 
possession  from  defendants  Nos.  8  and  9  of  500  acres  of  land  described  in 
the  2nd  schedule  to  the  plaint  as  "  To  be  selected  from  out  of  the  lands 
on  the  Elamala  hills,  being  a  part  of  the  hills  before  mentioned." 

The  plaint  avers  that  lands,  &c.,  of  which  the  extent  is  estimated  at 
about  232  square-miles  are  the  property  of  Government,  and  that  no  private 
persons  have  any  proprietary  rights  therein  :  that  the  Government  always 
received  and  still  receives  plough  dues  and  spade  dues  and  formerly  received 
grazing  rent  in  respect  of  some  of  the  lands  :  that  the  defendants  Nos.  1-7 
claim  jenm  or  proprietary  rights  over  the  lauds  ur  portions  of  them,  but 
that  the  plaintiff  does  not  know  what  portions  of  them  are  respectively 
[177]  claimed  by  the  defendants  :  that  the  defendants  Nos.  1 — 7  or 
some  of  them  have  of  late  years  been  granting  leases  of  the  said  lands  to 
various  persons  :  and  that  in  particular  defendant  No.  2  has  granted  to 
defendant  No.  9  a  lease  of  the  lands  described  in  the  2nd  schedule  attached 
to  the  plaint,  dated  September  11,  1877,  for  25  years,  and  that  defendant 
No.  9  has  entered  into  possession  of  the  lands  so  leased,  and  cleared  some 
of  them  :  that  defendant  No.  8  has  some  interest  in  the  lease:  and  that  the 
defendants  Nos.  1 — 7  have  of  late  years  been  granting  leases  to  cut  timber 
in  the  said  lands  to  various  persons  and  have  in  various  ways  been  attempt- 
ing to  exercise  acts  of  ownership  over  the  lands.  It  will  be  seen  that  the 
plaint  in  many  respects  violates  the  requirements  of  the  Code  of  Civil 
Procedure.  It  does  not  state  any  common  ground  of  action  against  the 
defendants  Nos.  1 — 7.  It  asserts  a  claim  to  232  square  miles  of  country 
without  specifying  of  what  lands  the  defendants  Nos.  1—7  severally  claim 
possession.  The  reason  assigned  for  this  omission  was  not  sufficient 
unless  it  had  been  shown  that  application  had  been  made  to  the  several 
defendants  to  state  in  respect  of  what  lands  they  claimed  rights  and  they 
had  refused  to  give  it  or  had  laid  claim  to  the  whole  extent.  And  although 
want  of  information  on  the  part  of  the  plaintiff's  agents  might  have  excused 
the  presentation  of  the  plaint  in  this  form  if  reasonable  diligence  had  been 
used  to  procure  better  information,  yet  when  the  defendants  had  been 
summoned,  they  should  have  been  examined  and  the  plaint  amended  and 
made  more  precise. 

Again,  the  plaint  contained  no  statements  of  the  date  when  the  cause 
of  action  arose  except  in  respect  of  500  acres  leased  by  defendant  No.  2 
to  defendant  No.  1.  This  defect  should,  if  possible,  have  been  corrected, 
especially  when  it  was  found  that  the  contesting  defendants  set  up  a  plea 
of  limitation.  At  the  hearing  of  the  appeal  we  were  unable  to  understand 
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the  bearing  of  much  of  the  evidence  adduced,  as  the  maps  which  were  1885 
before  the  Court  did  not  show  the  names  of  the  hills  nor  could  we  ascer-  MAY  2. 
tain  precisely  what  portions  of  the  valley  were  cliimed  by  the  several 
defendants.  We  therefore  adjourned  the  further  hearing  and  directed  that  APPEL- 
maps  should  be  prepared  and  that  the  respondents  (defendants)  should  point  LATE 
out  what  lands  they  severally  claimed.  A  map  was  prepared  and  produced  CIVIL, 
in  compliance  with  our  order.  It  shows  that  a  large  block  of  land  on  the 
west  and  a  small  block  on  the  east  marked  green  are  claimed  by  neither  '  ".  *7S. 
party  ;  [178]  that  some  lands  are  claimed  by  respondent  No.  1  only,  some 
by  respondent  No.  2  only,  some  by  both,  and  some  by  these  respondents 
and  by  respondent  No.  8,  Colonel  Scott,  who  claims  under  the  respondent 
No.  2.  Of  the  original  defendants,  Nos.  3,  4,  5,  6  and  7  averred  they 
had  some  ancestral  rights  in  the  tract,  but  expressed  their  willingness  to 
surrender  them,  and  No.  9  alleged  be  had  relinquished  his  rights  to  No.  8. 
The  suit  proceeded  against  the  defendants  Nos.  1,  2  and  8  who  are  the 
respondents  to  the  appeal.  Eespondent  No.  1  is  Vira  Rayan,  Eralpad,  or 
holder  of  the  second  stanam  in  the  family  of  the  Zamorin.  He  objected 
to  the  frame  of  the  plaint,  denied  that  the  Government  has  ever  taken  pos- 
session of  the  lands  which  he  claimed,  and  asserted  he  had  enjoyed  them 
as  part  of  his  ancestral  domain  for  a  period  of  upwards  of  60  years  adversely 
to  the  claim  made  by  Government.  -Respondent  No.  2,  who  is  the  Man- 
nargat  Mupil  Nayar,  also  took  exception  to  the  frame  of  the  plaint,  and  aver- 
red that  the  Government  had  not  held  thejenm  right  in  the  lands  claimed 
by  him,  though  it  had  collected  revenue  from  some  of  his  tenants  :  that 
the  lands  to  which  he  laid  claim  formed  a  part  of  Malabar  and  had, 
before  British  rule,  been  held  by  petty  Chiefs  of  the  Vallavanad  family 
as  part  of  the  property  attached  to  their  stanam:  that  he  and  his  ancestors 
had  held  jenm  rights  throughout  the  whole  period  of  British  rule :  that, 
with  the  knowledge  of  Government  officials,  he  had  spent  large  sums  of 
money  on  improvements  :  and  that  he  bad  granted  subordinate  tenures 
to  persons  who  ought  to  be  made  parties. 

Respondent  No.  8,  Colonel  Scott,  set  up  a  title  under  the  respondent 
No.  2  and  alleged  that  he  was  induced  to  acquire  a  lease  from  defendant 
No.  2  by  reason  of  the  representations  of  the  officers  of  Government,  and 
that  he  had  expended  moneys  in  obtaining  the  lease  and  in  effecting 
improvements. 

We  have  allowed  the  case  to  stand  over  for  some  time,  as  we  were 
informed  that  the  parties  contemplated  a  compromise,  but  we  have 
recently  been  informed  that  the  negotiations  have  failed,  and  we  must 
therefore  dispose  of  it. 

The  tract  of  country  known  as  the  Attapadi  valley  lies  to  the  east 
of  the  Western  Ghats  through  which  a  stream  has  worked  its  way  and 
formed  a  pass  by  which  access  is  afforded  to  Malabar.  On  the  east  it  is 
bounded  by  Coimbatore.  A  question  was  raised  as  to  whether  it  formed 
a  part  of  the  District  of  Coimbatore  or  of  [179]  that  of  Malabar. 
We  agree  with  the  Judge  that  there  is  no  proof  that  it  ever  formed  part  of 
Coimbatore.  On  the  other  hand,  there  is  evidence  that  it  was  dependent 
on,  if  it  was  not  a  part  of,  Malabar  before  British  rule.  Dr.  Buchanan, 
who  visited  Malabar  in  1800,  described  it  as  having  been  ruled  by  an 
hereditary  chief  from  whom  the  Zamorin  exacted  tribute  in  order  that 
the  residents  of  Attapadi  might  pass  through  the  ghat  and  trade  in 
Malabar.  It  cannot  be  ascertained  whether  the  Attapadi  valley  was 
ceded  with  Malabar  by  the  treaty  of  1792  It  is  known  that  certain  of 
the  adjoining  territories  were  claimed  by  the  British  as  forming  part  of 
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Malabar,  and  that  the  claim  was  disputed  by  Tippu.  The  Attapadi  valley 
MAT  2.  appears  in  Sartorius's  map  of  1793  as  forming  part  of  Malabar.  It  was 
.  regarded  by  Buchanan,  who  would  have  gained  his  information  from  the 

Collector,  as  part  of  Malabar,   and  the  earliest  official   acts  of  which  we 
LATE        have  information    were  executed    by  Malabar    officials.      Mr.  Ward  in 
OlVIL.       1826  describes  it  as  included   in  Malabar,  and  it  has  throughout  been 
jTT-,.      administered  as  part  of  the  Malabar  District.      The  question  is  import- 
'     ant,  because  it  is  argued  that  there  is  a   distinction   respecting  the  right 
of  the    Crown  to  question    the    occupation    of    waste    in  Malabar    and 
ifcs   right  to  question  the    occupation  of  waste  in  raiyatwari    districts : 
and  it  was  probably  in  reference  to  this  presumed  distinction  that  there  is 
an  argumentative  statement   in    the  plaint  that  the  lan^l   formed   part   of 
Coimbatore.     According  to  what  may  he  termed  the  Hindu  common  law, 
a  right  to  the  possession  of  land  is  acquired  by  the  first  person  who  makes 
a  beneficial  use  of  the  soil.     The  Crown  is  entitled  to  assess  the  occupier 
with  revenue,  and  if  a  person  who  has  occurred  land  omits  to  use  it    and 
the  claim  of  the  Crown  fo  revenue  is  consequently  affected,  the  Sovereign 
is  entitled  to  fake  measures  for  the  protection  of  the  revenue.  Whether  the 
practice  which  has  obtained  in  certain  districts  of  requiring  a  person  who 
desires  to  cultivate  waste  to  apply  to  the  local  revenue  officer  for  permission 
to  do  so  has  abrogated  in  those  districts  the  Hindu  law,  or  whether  it  may 
be  justified  by  the  establishment  in  those  districts  before  British  rule  of  the 
analogous  doctrine  of  the  Muhammadan  law,  we  consider  it  unnecessary 
to  determine  in  this  suit,  for  we  have  found  that   the  land  appertains  to 
the  district  of  Malabar,  and    we    agree    with    the   Judge  that  there   is 
no  presumption  in  that  district  and  in  the  tracts  administered  as  a  part  of 
it,  that  forest  lands  are  the  property  of  the  Crown.  At  the  commencement 
[180]  of  the  century  it  was  the  policy  of  the  Government  to  allow  all  lands 
to  become  private  estates  where   that  was    possible.     Despatch   of   Lord 
Wellesley  quoted  in  Baskarappa  v.   The  Collector  of  North  Canara  (l). 
The   Despatch   and  Order  of  the    Governor-General  in   Council  on  the 
annexation  of  Malabar,  dated  the  31st  December  1799  and  the  18th  June 
1801,  have  not  been  adduced,  but  their  purport  appears  from  the  Despatch 
of  the  19th  July  1804,  quoted  in  Vyakunta  Bapuji  V.  Government  of  Bombay 
(2).     It  was  intimated  that  it  never  could  be  desirable  that  the  Government 
itself  should  act  as  the  proprietor  of  the  lands  and  should  collect  the 
rents  from  the  immediate  cultivators  of  the    soil.     When  in  1808    the 
Board  of    Revenue  suggested  that  an    augmentation    of   revenue  might 
be    derived    from    waste-lands    reserved,    they    were  informed  that  the 
Government    did    not    look    to  any  advantage    of    that    nature  beyond 
the    benefit    of    increasing    the  amount  of  the  public  taxes'  in    propor- 
tion to  the  existing  taxes  of  the  country  (Fifth  Report,    Appendix    30, 
page  902  ;   Revenue    and  Judicial  Selection,  Volume  I,  p.  842).  It    will 
be   seen   that    at  that  time  the  Government,  so  far  from  abrogating  the 
Hindu  law,  intended    to  assert  no  proprietary  right    to  the  waste,    but 
limited  itself  to  its  claim  to  revenue.     At  the  time  Malabar   came  under 
British  rule,  all  the  forests  were  claimed  as    private  property  (I.L.E.    3 
Bom.  586).     In  their  Despatch  of  17th  December  1813,  relating   to  the 
settlement  of  Malabar,  the  Directors  observed  that,  in  Malabar,  they  had 
no  property  in  the  land  to  confer,   with  the  exception  of  some   forfeited 
Estates  (Revenue  Selection,    Volume  I,   p.  511).     Although   a  different 
policy  was  subsequently  pursued   in  other  districts,  and    especially    in 
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more  modern  times,  rules  have  been  framed  for  the  scale  of  waste-lands, 
there  is  nothing  to  show  that  any  such  change  was  notified  in  Malabar 
up  to  a  period  much  later  than  that  at  which  there  is  considerable  evid- 
ence to  show  that  the  respondents  Nos.  1  and  2  were  in  possession  of 
and  recognized  as  proprietors  of  the  lands  they  claim  by  Government 
officials.  But  assuming  that  even  in  Malabar  the  Crown  had  the  right 
to  oust  any  person  who  without  its  sanction  occupied  waste-land  which 
has  not  been  appropriated  for  any  public  purpose,  the  question  that 
presents  itself  for  determination  at  the  outset  of  t-.his  case  is  whether  it 
is  competent  for  the  Crown  by  instituting  a  suit  for  a  declaration  of 
right  or  ejectment  without  [181]  specifying  a  date  at  which  the 
cause  of  action  arose  to  compel  a  defendant  to  prove  possession  for  60 
years. 

The  proposition  apnears  unreasonable.  We  apprehend  that  the  Crown 
must,  as  other  suitors,  disclose  in  its  plaint  a  cause  of  action  and  aver  that 
it  arose  within  the  period  of  limitation  or  the  existence  of  some  of  those 
circumstances  which  extend  the  period  allowed  by  the  Limitation  Act, 
and  that  the  rule  respecting  the  burden  of  proof  where  the  existence  of  a 
subsisting  title  in  the  plaintiff  is  challenged  by  a  plea  of  limitation,  is 
the  same  whether  the  suit  it  brought  by  the  Crown  or  by  a  private  suitor. 

The  Courts  have  hitherto  regarded  Maharajah  Koowur  Baboo  Nitrasur 
Singh  v.  Baboo  Nnnd  Loll  Singh  (l)  as  the  leading  case  on  the  subject. 
In  that  case  the  Privy  Council  observed  :  "  The  appellant  is  seeking  t"» 
disturb  the  possession,  admitted  to  have  existed  for  about  11  years,  of 
defendants  who  insist  on  a  possession  of  much  longer  duration  as  a  statu- 
tory bar  to  the  suit.  It  clearly  lies  on  him  to  remove  that  bar  by  satis- 
factory proof,  that  the  cause  of  action  accrued  to  him  (for  that  is  the  way  in 
which  the  Kegulation  puts  it)  or  a  dispossession  within  12  years  next  before 
the  commencement  of  the  suit,  and  therefore  that  he  or  some  person  through 
whom  he  claims  was  in  possession  during  that  period.  No  proof  of  anterior 
title can  relieve  him  from  this  burden  or  shift  it  upon  his  adver- 
saries by  compelling  them  to  prove  the  time  and  manner  of  dispossession." 
It  will  be  noticed  that  this  case  fell  to  be  dpcided  under  the  Eegulation 
which  prohibited  the  Court  from  entertaining  a  suit  if  it  was  instituted 
more  than  12  years  after  the  canse  of  action  had  accrued  :  but  the  rule  it 
declared  was  held  to  apply  equally  to  cases  governed  by  Act  XIV  of  1859, 
where  the  words  are  "  No  suit  shall  be  entertained.  .  .  unless  the  same  is 
instituted  within  the  period  of  limitation."  Panduranq  Govind  v. 
Balkrishna  Hari  (2).  In  Gossain  Doss  Koondoo  v.  Seroo  Koomaree  Debia  (3) 
Couch.  C.J.,  observed,  "  The  plaintiff  must  show  that  he  or  some  one 
through  whom  he  claims  has  had  possession  within  twelve  years  before 
the  suit.  If  he  sues  for  the  recoverv  of  immoveable  property  on  the 
ground  of  having  been  dispossessed  from  it;,  he  must  show  that  he  has 
come  within  l'A  years  from  the  time  when  his  cause  of  action  arose,  the 
time  when  he  was  dispossessed.  It  is  not  enough  for  him  to  prove  his 
title  to  [182]  the  property  which  is  the  subject  of  the  suit  and  leave  it 
to  the  defendant  to  show  that  the  suit  is  barred  by  the  Inw  of  Limitation, 
by  proving  when  the  plaintiff  was  last  in  possession." 

Notwithstanding  the  rulinas  to  which  we  shall  presently  advert,  the 
Courts  have  held  that,  as  a  general  rule,  a  plaintiff  must  not  only  show 
that  he  has  a  title,  but  that  be  has  a  subsisting  title,  which  he  has  nob 
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lost  by  the  prescriptive  sections  of  the  Limitation  Act.  Memo  Mohun 
Ghose  v.  Mothura  Mohun  Roy  (l). 

The  Code  of  Civil  Procedure  recognizes  the  rule,  in  that  it  declares 
that  the  plaint  must  contain  a  statement  of  the  circumstances  of  the  cause 
of  action  and  when  it  arose  [Section  50  (d) }  and  that  if  the  cause  of  action 
arose  beyond  the  period  ordinarily  allowed  by  law  for  instituting  the  suit, 
the  plaint  must  show  the  ground  upon  which  exemption  from  such  law  is 
claimed  (Section  50).  It  is,  however,  contended  that  the  rule,  which  had 
been  thus  generally  received,  is  impugned  by  the  decision  of  the  Privy 
Council  in  Badha  Gobind  Boy  v.  Inglis  (2).  In  that  case,  the  plaintiff 
proved  a  title  to  the  soil  of  a  lake  which  afterwards  became  dry  and 
culturable  :  the  defendant  denied  the  plaintiff's  title  and  relied  on  adverse 
possession  for  more  than  12  years.  Their  Lordships  observed :  "  The 
question  remains  whether  the  disputed  land  had  or  had  not  been  occupied 
by  the  defendant  for  12  years  before  the  suit  was  instituted,  so  as  to 
give  him  a  title  against  the  plaintiff  by  the  operation  of  the  Statute 
of  Limitation.  On  this  question,  undoubtedly,  the  issue  is  on  the 
defendant.  The  plaintiff  has  proved  his  title  :  the  defendant  must  prove 
that  the  plaintiff  has  lost  it  by  reason  of  his  (the  defendant's)  adverse 
possession." 

This  decision  does  not  appear  in  the  Law  Reports,  Indian  Appeals, 
and  we  have  no  note  of  the  argument  so  as  to  ascertain  whether  the  ruling 
in  Maharajah  Nitrasur  Singh  v.  Baboo  Nund  Loll  Singh  (3)  was  quoted  or 
discussed  at  the  hearing.  The  absence  of  any  reference  in  the  judgment 
to  this  leading  case  has  led  the  High  Court  of  Calcutta  to  the  conclusion 
that  their  Lordships  did  not  intend  to  reverse  the  earlier  ruling,  but  that 
the  circumstances  of  the  particular  case  warranted  an  apparent  departure 
from  it.  Mr.  Justice  Wilson  considers  that  the  facts  established  shifted  the 
burden  of  proof  by  warranting  the  presumption  that  the  possession  of  the 
plaintiff  continued  until  the  contrary  was  shown  (p.  232).  [183]  Mr.  Justice 
Field  considered  that  it  was  the  intention  of  the  Privy  Council  to  graft 
an  exception  on  the  general  rule  where  the  property  in  dispute  is  not 
susceptible  of  actual  and  visible  possession  (pp.  238,  241).  While  uphold- 
ing the  rule  of  law  declared  in  Maharajah  Nitrasur  Singh's  case  (3)  the 
High  Court  of  Calcutta  has  in  some  cases  held  that  the  burden  of  proof  is 
shifted  if  the  land  in  dispute  is  chur  land,  land  formed  by  alluvion  or 
jungle  or  waste  land.  Mahomed  Ibrahim  v.  Morrison  (4).  We  must 
express  our  concurrence  with  the  observation  of  the  learned  Chief  Justice 
of  Calcutta  in  Rally  Churn  Sahoo  v.  The  Secretary  of  State  (5)  that  there 
cannot  be  one  principle  applicable  in  the  ease  of  jungle  land  and  another 
principle  applicable  in  the  case  of  other  lands.  The  owner  of  jungle 
land  is  as  much  bound  as  the  owner  of  any  other  kind  of  land  to 
watch  his  property,  and  if  he  omits  the  necessary  precautions  and  a 
person  enters  and  holds  adverse  possession  of  a  piece  of  jungle  for  12 
years,  he  has  obtained  a  title  by  prescription.  The  circumstance  that 
the  property  was  of  such  a  character  that  it  was  more  or  less  easy  for  the 
owner  to  discover  the  intrusion  of  a  stranger  is  immaterial,  unless  there 
has  been  such  fraud  as  to  bring  the  case  within  the  provisions  of  Section 
18  of  the  Act.  The  ignorance  of  the  owner  will  not  prevent  the  accrual 
of  a  title  by  prescription.  Bains  v.  Buxtonijo}.  Of  course  the  enjoyment 
necessary  to  create  a  title  by  prescription  must  not  be  a  mere  succession 
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of  independent  trespasses — it  must  be,  if  not  continuous,  at  least  of  such 
a  character  that  an  intention  to  assero  a  right  as  owner  may  ba  inferred 
from  it.  We  find  nothing  in  the  judgment  of  their  Lordships  in  Radhi 
Gobind  Boy's  case  to  intimate  an  intention  to  lay  down  ao  exception 
to  a  general  rule  founded  on  the  peculiar  character  of  the  disputed 
property,  and  we  therefore  agree  with  Mr.  Justice  Wilson  that  the 
probable  explanation  of  the  ruling  in  Radhd  Gobind  Roy's  case  is  that 
when  a  plaintiff  proves  title  and  possession,  it  is  to  be  presumed  that 
his  possession  continues  till  the  def jndint  proves  that  the  possession  was 
interrupted,  but  that  where  the  plaintiff  can  prove  title  only  and  not 
possession,  he  must  prove  that  the  adverse  possession  of  the  defendant 
or  the  acts  of  which  he  complains  as  impugning  his  title,  occurred  within 
the  period  prescribed  by  the  Limitation  Act. 

This  suit  was  instituted  on  the  27th  March  1879  and  is  [184]  governed 
by  the  Limitation  Ace,  1879,  which  prescribes  (Article  149)  that  a  suit  in 
the  name  of  the  Secretary  of  State  must  be  brought  within  60  years  from 
the  date  when  the  period  of  limitation  will  begiu  to  run  against  a  like  suit 
by  a  private  person. 

It  is  therefore  incumbent  on  the  Crown  either  to  show  possession  of 
the  proprietary  rights  claimed  within  60  years,  or  if  the  respondents 
prove  possession,  it  is  incumbent  on  the  Crown  to  show  that  the  possession 
of  the  respondents  commenced  or  became  adverse  within  the  period  of 
limitation. 

The  Judge  has  gone  further,  and  has  held  that,  up  to  April  1st,  1873, 
when  the  limitation  sections  of  Act  IX  of  1871  came  into  force,  the 
period  of  limitation  for  a  suit  of  this  nature  was  12  years  from  the  time 
when  the  cause  of  action  a  rose  ;  and  that  inasmuch  as  the  suit  was  not 
brought  until  Act  XV  of  1877  had  come  into  force,  and  that  Act  provided 
that  nothing  therein  contained  should  be  deemed  to  revive  any  right  to 
sue  barred  under  the  Act  of  1871  or  under  any  enactment  thereby 
repealed,  (a  provision  which  was  absent,  it  may  be  observed,  from  the 
Act  of  1871),  if  the  right  to  sue  was  barred  by  more  than  12  years' 
adverse  possession  on  March  31st,  1873,  it  cannot  now  be  revived  ;  and 
holding  that  the  Crown  had  failed  to  prove  its  title  and  that  the  respondents 
had  held  adverse  possession  for  considerably  more  than  12  years  prior  to 
the  1st  April  1873,  the  Judge  has  held  the  suit  barred  by  limitation.  A 
question  is  raised  as  to  the  propriety  of  the  ruling  that  the  right  of  the 
Crown  to  sue  (if  it  otherwise  could  maintain  suit)  would  have  been  lost 
by  adverse  possession  on  the  part  of  the  respondents  for  a  period  of  12 
years  prior  to  the  1st  April  Ib73. 

It  has  been  a  much  vexed  question  whether,  in  this  Presidency,  suits 
by  the  Crown  for  the  enforcement  of  public  rights  were  affected  by  any 
Law  of  Limitation  prior  to  the  enactment  of  Act  IX  of  1871.  It  is  true 
that  Regulation  II  of  1802,  Section  .18,  Clause  4,  prohibited  the  Courts  of 
Adalat  from  hearing,  trying  or  determining  the  merits  of  any  suit  what- 
ever against  any  person  .  .  .  if  the  cause  of  action  should  have  arisen  12 
years  before  any  suit  should  have  been  commenced  on  account  of  it,  and 
that  in  Bengal,  where  a  similar  prohibition  was  laid  on  the  Courts  by 
Regulation  III  of  1793,  Section  17,  Regulation  II  of  1805  was  enacted 
to  declare  that  the  condition  of  12  years  was  not  to  be  considered  appli- 
cable to  any  suits  for  the  recovery  of  the  public  revenue,  or  any  public 
right  or  claim.  But  it  is  apparent  from  the  [185]  preamble  and  probably 
from  the  form  oi  the  late  Regulation  that  doubts  were  already  entertained 
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1885        as  to  whether  Kegulation  III  of   1793,    Section  17,  applied  to  suits  in 

MAY  2.      respect  of  public  rights. 

.  On  the  one  hand,  it  is  argued  that  a  Regulation  of  the  local  Govern- 

ment could  not  bind  the  Crown,  and  that  no  enactment  would  bind  the 

LATE       Crown  unless  the  Crown  was  then  expressly   mentioned  in  it.     On  the 

CIVIL,  other  hand,  it  is  argued  that,  although  the  East  India  Company  enjoyed 
~ —  delegated  Sovere:gn  rights,  it  did  not  claim  them  in  matters  of  litigation, 
1  '  and  that  the  Crown,  on  resuming  the  rights  it  had  delegated,  voluntarily 
placed  itself  in  such  matters  in  the  position  of  the  Company.  It  is,  how- 
ever, unnecessary  for  us  to  determine  the  question  whether  the  Regulation 
II  of  1803,  Section  18,  did  or  did  not  apply  to  suits  to  enforce  public 
rights;  for  the  Regulation  did  not  provide  that  when  the  period  of  limita- 
tion had  expired,  the  right  should  be  extinguished.  It  simply  prohibited 
the  entertainment  of  a  suit  after  a  certain  period :  the  right  subsisted  but 
could  not  be  enforced  by  being  put  in  suit.  Act  XIV  of  1859  did  not 
extend  to  any  public  property  or  right,  Section  17.  The  right  then,  if 
it  had  at  any  time  subsisted,  was  in  force  when  the  limitation  provisions 
of  the  Regulation  were  finally  repealed  by  Act  IX  of  1871.  By  this  repeal 
the  prohibition,  if  it  affected  public  rights,  was  removed  and  a  period  of 
limitation  of  60  years  was  prescribed  for  suits  by  the  Crown. 

We  have  noticed  that  Act  IX  of  1871  contained  no  provision  similar 
to  that  contained  in  Section  2,  Act  XV  of  1877,  declaring  that  nothing 
therein  contained  should  be  deemed  to  revive  any  right  to  sue  barred 
under  an  earlier  Limitation  Law,  and  therefore  between  the  time  when 
Act  IX  of  1871  came  into  operation  and  the  time  when  Act  XV  of  1877 
came  into  operation,  the  Crown  was,  in  our  judgment,  entitled  to  sue  at 
any  time  within  60  years  from  the  date  of  the  cause  of  action  even  in  cases 
in  which  the  exercise  of  the  right  may  have  been  suspended  by  the  Regu- 
lation. But  the  clause  of  Act  XV  of  1877,  which  precluded  the  revivor  of 
a  right  to  sue  barred  was  not  confined  to  that  Act  but  was  extended  to  Act 
IX  of  1871.  The  words  are  "  All  references  to  the  Indian  Limitation  Act, 
1871,  shall  be  read  as  if  made  to  this  Act  and  nothing  herein  or  in  that  Act 
contained  shall  be  deemed  to  revive... any  right  to  sue  barred  under  that  Act 
or  under  any  enactment  thereby  repealed."  Had  this  stood  alone  and 
had  we  come  to  the  conclusion  that  Regulation  II  of  1802,  Section  18, 
applied  to  public  rights,  we  should  have  agreed  with  the  Judge  that  12  years' 
[186]  adverse  possession  would  have  barred  the  right  of  the  Crown  to 
sue,  and  that  the  right  would,  under  Section  28  of  the  Act,  have  been 
extinguished,  but  the  clause  to  which  we  have  referred  is  followed  by 
another  which  declares  that  "  Notwithstanding  anything  therein  contained 
....  any  .  .  .  suit  for  which  the  period  of  limitation  prescribed  by  that 
Act  is  shorter  than  the  period  of  limitation  prescribed  by  the  Indian  Limi- 
tation Act,  1871,  may  be  brought  within  two  years  next  after  the  said 
first  day  of  October  1877,  unless  where  the  period  prescribed  for  such  suit 
by  the  same  Act  shall  have  expired  before  the  completion  of  the  said  two 
years. 

The  words  "  Where  the  period  of  limitation  prescribed  is  shorter  " 
have  received  a  liberal  interpretation  and  been  held  to  apply  to  cases  where 
a  change-of  the  date  from  which  the  computation  is  to  be  made  operates 
to  effect  a  shortening  of  the  period  of  limitation,  and  on  the  same  princi- 
ple we  consider  it  may  be  contended,  that  when  the  effect  of  the  provision 
prohibiting  the  revivor  of  suits  operated  to  shorten  the  period  of  limitation, 
the  provision  we  are  considering  takes  effect  and  preserves  a  right  of  suit 
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which  subsisted  under  Act  IX  of  1871  for  the  period  of  two  years  from 
the  1st  October  1877,  and  that  as  this  suit  was  brought  not  on  the  1st 
March  1879,  the  provisions  of  the  preceding  clause  will  not  apply  to  it. 
The  right  of  the  Crown  then  to  maintain  suits  had  not  been  lost  by 
adverse  possession  for  12  years  before  1st  April  1873,  and  if  it  could  be 
shown  that  the  causes  of  action  asserted  in  tbis  suit  had  arisen  within  60 
years  before  the  date  of  the  institution  of  this  suit,  the  suit  would  not  be 
barred  by  limitation,  nor  would  the  respondents  be  entitled  to  rely  on 
prescription. 

Taking  the  evidence  for  the  Crown,  we  find  no  sufficient  proof  of 
possession  on  the  part  of  the  Crown  and  no  proof  that  any  cause  of  action 
has  arisen  against  any  of  the  defendants  within  60  years  before  suit.  The 
evidence  adduced  by  the  Government  is  extremely  meagre. 

It  is  customary  in  Malabar  to  collect  the  revenue  more  generally 
from  the  tenants  than  from  their  landlords,  and  it  is  also  the  occasional 
practice  of  Government  to  grant  kauls  to  strangers  for  the  cultivation  of 
waste-lands  of  private  owners  which  the  owner  is  considered  at  liberty  to 
allow  or  disallow  as  he  thinks  fit,  the  kaul  being  regarded  as  a  mere  reve- 
nue engagement.  This  appears  from  Mr.  Logan's  recent  report.  Care  must 
be  taken  then  to  distinguish  between  payments  made  as  revenue  and  pay- 
ment made  to  the  Government  as  the  sole  superior.  There  is  evidence  to 
show  that  [187]  the  Government  has  collected  dues  on  certain  lands  and 
that  the  payment  varied  according  to  the  use  made  of  the  lands,  but  we  are 
not  able  to  contradict  the  conclusion  of  the  Judge  that  these  payments  were 
revenue  payments  and  consistent  with  the  proprietary  right  of  the  respond- 
ents. It  is  shown  that  the  land  has  throughout  been  regarded  as  jenm  land 
and  it  is  not  shown  that  the  Government  has  at  any  time  held  possession  of 
the  jenm  rights.  The  parol  evidence  adduced  on  the  part  of  the  Govern- 
ment has  been  deemed  by  the  Judge  untrustworthy,  and  it  was  not  relied 
on  at  the  hearing  of  the  appeal. 

It  is  not  shown  that  the  respondents  or  those  from  whom  they  claim 
have  ousted  the  Government  or  for  the  first  time  entered  on  the  lands  now 
in  their  possession  or  for  the  first  time  exercised  rights  over  them  within  the 
period  of  limitation,  and  had  they  produced  no  evidence,  we  should  have  to 
hold  that  the  suit  failed  on  that  ground. 

We  may  add  that  a  declaratory  decree  could  not  have  been  given  in 
respect  of  lands  of  which  it  is  proved  the  respondents  are  in  possession. 

But  the  respondents  have  adduced  considerable  evidence  to  prove 
their  possession  of  the  lands  claimed  by  them 

[After  discussing  the  evidence,  documentary  and  oral,  the  judgment 
proceeded  as  follows  : — ] 

The  evidence  adduced  by  both  the  respondents  is  no  doubt  greatly 
wanting  in  precision,  but  this  is  due  in  a  great  measure  to  tho  defects  in 
the  plaint  and  also  the  nature  of  the  property  in  dispute.  The  Attapadi 
Valley  has  never  been  properly  surveyed  nor  boundary  marks  fixed.  The 
rights  of  the  different  proprietors  are  known  to  the  people  of  the  country 
more  or  less  imperfectly  by  natural  features.  But  it  is  not  shown  that 
the  Judge  who  had  before  him  the  headmen  of  the  villages  and  could  there- 
fore have  obtained  batter  information  as  to  localities  than  has  been  avail- 
able to  this  Court  has  erred  in  finding  that  the  respondents  have  long 
been  in  possession  of  the  lands  they  severally  claim.  On  the  whole1,  we 
do  not  find  ourselves  at  liberty  to  interfere  with  the  decree  of  the  Judge 
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1885  and  must  dismiss  the  appeal  with  costs  in  proportion  to  the  value  of  the 
MAY  2.  property  claimed  by  the  defendants  severally.  We  observe  that  this 
judgment  leaves  unaffected  the  right  of  the  Crown  to  revenue  or  the  rights 
APPEL-  of  inferior  proprietors. 

LATE 


9  M.  188. 
9  Ml  178-  [188]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan,  Offg.  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


SIVAGANGA  ZAMINDAR  (Plaintiff],  Appellant  v.  LAKSHMANA 
AND  ANOTHER  (Defendants),  Respondents* 
[4th  and  23rd  September,  1885.1 

Hindu  Law — Impartible  zamindari  —  Money  decree  against  zamindar — Attachment  and 
sale  of  estate — Suit  by  son  to  recover  after  father's  death— Rights  of  purchaser. 

In  execution  of  a  money  decree  obtained  against  the  bolder  of  an  impartible 
zamindari,  the  creditor  attached  certain  immoveable  property — portion  of  the 
zamindari — which  he  described  as  the  property  of  the  debtor. 

This  was  sold  by  the  Court  and  purchased  by  L. 

A  suit  having  been  brought  by  the  son  of  the  judgment-debtor,  after  his  father's 
death,  to  recover  the  property  from  L  : 

Held,  that  all  that  L  acquired  was  the  life-interest  of  the  judgment-debtor  in 
the  property,  and  therefore  the  plaintiff  was  entitled  to  recover. 

[P.,  22  M.  312  (313)  ;  23  M.  89   (91)  ;  R.,  27   M.  300  =  13  M.L.J.  398  (411)   (F.B.)  ; 
D.,  20  M.  207  (219).] 

THIS  was  an  appeal  from  the  decree  of  C.  Eamachandra  Ayyar,  Sub- 
ordinate Judge  of  Madura  (East)  in  suit  No.  1  of  1884. 

The  facts  and  arguments  appear  from  the  judgments  of  the  Gourd 
(KERNAN,  OFFG.  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

Bhashyam  Ayyangar,  Kalianaramayyar,  and  Krishnamacharyar,  for 
appellant. 

Hon.  Subramanya  Ayyar  and  Sankara  Menon,  for  respondents. 

JUDGMENT. 

KERNAN,  OFFG.  C.J. — This  is  an  appeal  by  the  zamindar  of  Sivaganga, 
the  plaintiff  in  suit  No.  1  of  1884  in  the  Subordinate  Court  of  Madura, 
against  a  decree  of  that  Court  made  on  the  30th  of  September  1884,  where- 
by that  suit  was  dismissed  with  costs.  The  relief  sought  by  the  plaintiff 
is  to  have  a  declaration  that  a  sale  (in  favour  of  the  defendant  Lakshmana 
Chetti)  of  the  Sivaganga  palace  and  some  devastanam  offices  made  on  the 
9th  of  April  1884  is  invalid  against  the  plaintiff  and  his  right  in  the  pro- 
perties and  that  the  defendant  is  not  entitled  to  enforce  the  sale  against  the 
plaintiff  and  his  interest  in  the  properties,  through  process  of  Court  or  other- 
wise. 

[189]  The  facts  are  these : — Chidambaram  Chetti  on  the  22nd  of 
January  1876  obtained  a  decree  against  Dorasinga  Tevar,  the  late  zamindar, 
for  payment  of  Eupees  33,500  at  the  times  and  in  the  manner  thereby 
specified.  Dorasinga  Tevar  succeeded  as  zamindar  in  1877  on  the  death  of 
Kattama  Nacbiar,  his  aunt.  In  May  1881  he  was,  by  the  decree  of  the 
Privy  Council,  following  the  decision  of  this  Court,  declared  entitled  to  the 

*  Appeal  18  of  1885- 
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zamindari  of  Sivaganga  as  the  heir,  daughter's  son  of  his  maternal  grand-        1885 
father  Gouri  Vallaba  Tevar,  a  former  zamindar.  gBP   23 

The  plaintiff  was  born  several  years  before  his  father  succeeded  in 
1877.  APPEL- 

To  execute  the  decree   of  the  22nd  of  January  1876,  a  petition  was,       LATE 
on  the  14th  of  September  1882,  presented  (by  the  parties  entitled  to  execute      ClVIL. 
it)  to  the  Court,  praying  for  the  attachment  of  the  building  of  tbe  palace  of 
Sivaganga,  inclusive  of  the  devastanatn  and  head-office  buildings  described     9  M<  188> 
n  the  list ;  and  on  the  llth  of  April  1883  the  palace  and  other  buildings 
were  sold  by  auction  to  Lakshmana   Chetti  for  Eupees  18,050,  and  on  the 
24th  of  June  1883  the  sale  was  confirmed   (Section  312  of  the  Code);  and 
on  the  12th  of  August  1883  a  certificate  (Section  316)  was  given  by  the 
Court  stating  that  the  purchaser  purchased  the  immoveable  property  of  the 
defendant  out  of  those  immoveables  thereunder  specified. 

The  particulars  specify  the  palace  buildings,  aiyan  and  devastanam 
head-offices,  giving  the  boundaries. 

On  the  19th  of  July  1883,  Dorasinga  Tevar  died,  leaving  appellant, 
plaintiff,  his  eldest  son,  in  possession  of  the  properties  attached  and  sold. 
On  the  31st  of  August,  the  plaintiff  was  made  party  to  the  suit  No.  2  of 
representative  of  his  father  under  Section  367. 

On  the  9th  of  October  1883  the  respondent  here,  the  purchaser  in 
No.  2  of  1875,  applied  for  possession  of  the  palace  buildings.  The  plaintiff 
resisted  an  order  for  possession  on  the  ground  chat  the  property  sold  was 
the  joint  ancestral  property  of  himself  and  his  father,  and  that  he  became, 
on  the  death  of  his  father,  entitled  to  the  possession,  and  that  the  sale  was 
invalid  against  him  and  his  interest  in  the  zamindari.  The  Court,  however, 
made  an  order  for  possession  and  referred  the  plaintiff  to  a  regular  suit  to 
establish  his  claim.  The  plaintiff,  thereupon,  while  in  possession,  filed  this 
suit  for  a  declaration  of  his  titie.  It  has  been  found  that  the  debt  [190] 
contracted  by  Dorasinga  Tevar  to  the  plaintiff  in  No.  2  of  1875  was  not 
contracted  for  illegal  or  immoral  purposes. 

The  Subordinate  Judge  in  his  judgment,  referring  to  the  decision  in 
Muddun  Thakoor  v.  Kantoo  Lall  (I),  says  :  "  In  this  case  the  first  defend- 
ant is  a  perfect  stranger  to  the  parties  to  the  suit,  and  he  was  not  bound 
to  have  made  any  inquiry  beyond- what  appeared  on  the  face  of  the  decree 
and  proceedings."  Again,  referring  to  tbe  case  of  Hardi  Narain  Sahu  v. 
Ruder  Perkash  Misser  (2),  and  to  appeal  suit  No.  102  of  1883,  High  Court, 
Madras,  he  says  that  in  those  two  cases  the  decree-holder  was  the 
purchaser.  He  thus  distinguishes  the  two  last  cases  from  the  pre=ent,  and 
says  the  zamindari  of  Sivaganga  was  inherited  by  plaintiff's  father  from 
his  maternal  grandfather,  and  was  not,  therefore,  his  ancestral  property, 
and  the  plaintiff  could  not  restrain  him  from  dealing  with  it.  He  says  :  "I 
am  of  opinion  that  the  first  defendant  as  purchaser  bona  fide  for  value  in 
Court  sale  of  the  plaintiff's  father's  property  is  entitled  to  be  protected 
against  the  plaintiff." 

The  Subordinate  Judge,  therefore,  decided  first,  that  the  zamindari 
was  not  ancestral  property  of  plaintiff's  father  and  plaintiff ;  secondly,  that 
it  was  the  property  of  plaintiff's  father,  and  that  plaintiff  had  no  power 
of  restraining  him  in  the  disposal  of  it  ;  thirdly,  that  the  decision  of  the 
Privy  Council  in  Hardi  Narain  Sahu  v.  Ruder  Perkash  Misser  (2)  did  not 
apply,  because  in  that  case  the  decree-holder  was  the  purchaser ;  and  also 

(1)  11  LA.  321.  (2)  10  0.  626  (635). 
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1885       because  what  was  sold  in  this  case  was   the   property,  and  not  the  right, 
SEP.  23.     title,  and  interest  of  the  plaintiff's  father. 

The  first  and  second  questions  are  exactly  the  same  as   two  of  the 

APPEL-     questions  discussed  and  decided  by  this  Court  in  the  case  of  Muttayan 

LATE       Chetti  v.  Sivagiri  Zamindar  (1).     There  the  plaintiff  was  a  creditor  who 

CIVIL,      obtained  a  decree  for  money  and  against  hypothecated  property  and  against 

the  zamindar  of  Sivagiri  alone,  who  inherited  the  zamindari  as  daughter's 

9  M.  188.  son  of  hig  grandfather.  The  zamindari  was  attached  under  the  dec/ee 
for  instalments,  an<i  portions  of  it  were  sold  in  the  lifetime  of  the  zamindar. 
He  died  in  1873,  leaving  the  defendant,  his  son,  surviving,  who  there- 
upon went  into  possession  of  the  zamindari.  After  the  death  of  the 
defendant's  father,  applications  were  made  to  the  Court  to  execute 
[19 1]  the  decree  as  against  the  hypothecated  property  and  portions  of 
the  zamindari  not  hypothecated.  These  applications  were  refused,  and 
the  plaintiff,  the  execution  creditor,  filed  the  suit.  The  Judge  dismissed 
it,  and,  on  appeal  before  this  Court,  there  were  several  grounds  of  which 
only  one  need  be  referred  to,  viz,,  No.  3.  "  That  the  zamindari  was  either 
self-acquired  property  of  the  late  zamindar,  or  was  at  any  rate  noS  pro- 
perty in  which  the  defendant  acquired  any  right  by  reaon  of  his  birth  or 
any  independent  title." 

It  was  contended  for  the  plaintiff  that  when  the  estate  vested  in  the 
late  zamindar  on  the  death  of  his  mother,  it  became  his  self-acquired  pro- 
perty. The  Court  after  going  through  the  arguments  on  this  point  says  : 
"  It  is  clearly  erroneous  to  say  that  property  inherited  through  a  mother 
is  self-acquired  as  between  her  son  and  grandson." 

Again,  the  question  was  there  discussed  whether  the  estate  was 
ancestral  between  the  son  and  grandson,  and  the  Court  says  :  "  Ifc  may 
not  be  ancestral  in  the  sense  in  which  property,  inherited  by  the  father 
from  the  paternal  grandfather,  is  liable  to  partition  under  the  Mitakshara 
law  at  the  instance  of  the  son;  but  it  is  not  self -acquired  property  on 
that  ground  for  purposes  other  than  partition."  The  Court  referred  to  the 
list  which  classes  property  as  ancestral,  paternal,  and  self-acquired,  and 
says:  "It  is  contended  that  ownership  by  birth  is  restricted  to  the 
property  of  the  paternal  grandfather,  and  that  paternal  or  maternal 
property  is  not  ancestral.  Here  again  the  purpose  of  the  classification 
seems  to  be  mistaken."  After  further 'discussion  it  is  observed:  "The 
conclusion  we  come  to  is  that  ownership  by  birth  is  not,  as  alleged,  con- 
fined to  ancestral  or  paternal  grandfather's  property,  but  extends  also 
to  paternal,  i.e.,  father  or  mother's  property,  and  that,  in  the  former 
case  it  is  a  vested  interest  and  equal  to  and  co-ordinate  with  that  of  the 
father,  while  in  the  latter,  it  is  inchoate,  and  consists  in  a  chance  of 
succession  and  in  a  power  of  prohibition  where  the  father  alienates 
immoveable  property  for  other  than  authorized  purposes.  In  this  view 
the  theory  of  ownership  by  birth  has  nothing  to  do  with  the  question 
before  us,  which  relates  to  the  father's  power  to  alienate  immoveable 
property,  and  not  to  partition.  The  texts  which  seem  to  us  to  govern 
it  are  those  that  restrict  the  power  of  alienation,  and  define  the  son's 
liability  to  pay  the  father's  debts."  The  Court  then  proceeds  to  refer  to  the 
[192] decisions  which  recognized  the  right  of  the  father  to  alienate  property 
acquired  by  himself,  and  observes  :  "  This,  though  no  doubt  resting  on 
equitable  considerations,  is  a  departure  from  the  strict  Mitakshara  law, 
and  the  question  we  have  now  to  decide  is  reduced  to  this,  viz.,  whether 

(1)  3  M.  370. 
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we  should  sanction  a  similar  departure  from  the  Mitakshara  law  in  the 
case  of  immoveable  property  descending  on  the  father  through  his  mother 
from  his  maternal  grandfather." 

Again  the  Court  says  :  "  We  do  not,  therefore,  think  that  the  con- 
tention that  this  zamindari  should  be  treated,  for  purposes  of  alienation, 
as  if  it  was  acquired  by  the  late  zamindar,  is  well  founded." 

That  decision  was  the  subject  of  appeal  by  the  plaintiff  in  the  suit  9  M.  188. 
to  the  Privy  Council,  and  is  reported  in  I.L.E.,  6  Mad.,  p.  1.  The  Privy 
Council  in  their  judgment  say  :  "It  was  contended  on  the  part  of  the 
plaintiff,  first,  that  the  zamindari  having  descended  to  the  defendant's 
father  from  his  maternal  grandfather,  was  his  self-acquired  property,  or,  at 
any  rate,  that  he  was  not,  as  regards  his  son,  under  the  same  restrictions  as 
to  the  alienation  or  hypothecation  of  the  property  as  he  would  have  been 
if  it  had  descended  to  him  from  his  father  or  paternal  grandfather;  second- 
ly, that  the  whole  zamindari was  liable  as  assets  by  descent  in  the 

hands  of  the  defendant  as  the  heir  of  bis  father  for  the  payment  of  his 
father's  debts.  Their  Lordships  are  of  opinion  that  the  appellant  is  enti- 
tled to  succeed  upon  the  second  ground,  and  they  therefore  think  it  unneces- 
sary to  express  any  opinion  upon  the  first.  Indeed,  as  the  case  has  been 
argued  before  tbemon  onesideonly,  and  the  same  questionmay  hereafter  be 
aised  in  some  other  case,  they  consider  it  right  to  abstain  from  expressing 
any  opinion  upon  it,  exceptthat  they  concur  with  the  High  Court  in  hold- 
ing that  the  property  was  not  the  self -acquired  property  of  the  defendant's 
father." 

Applying  the  principle  of  those  decisions,  it  is  clear  that  the  zamindari 
was  not  the  self-acquired  property  of  the  late  zamindar  of  Sivaganga. 
He  was  not,  therefore,  absolute  owner  of  the  zamindari.  What  estate  or 
interest  then  did  he  acquire  as  heir  of  his  maternal  grandfather  ?  The 
zamindari  is  impartible  and  the  present  plaintiff  is  his  son.  The  zamindari 
plainly  was  the  joint  estate  of  the  late  zamindar  and  his  son  the  plaintiff. 
Though  the  plaintiff  could  not  insist  on  partition,  it  does  not  follow  that 
the  estate  of  the  father  and  son  was  not  ancestral,  inasmuch  as  in 
[193]  the  case  of  impartible  zamindaries,  though  the  zamindari  is  the 
ancestral  family  property,  it  is  incapable  of  partition.  No  doubt,  the 
zamindari  may  be  in  the  hands  of  his  son  liable  to  pay  the  debts  of  the 
late  zamindar,  but  that  liability  does  not  prove  that  the  late  zamindar 
was  the  owner  of  the  property,  nor  does  it  prove  what  his  interest  in  the 
estate  was.  In  like  manner,  the  late  zamindar  might  have  alienated  the 
whole  or  part  of  it  for  purposes  properly  binding  on  his  son ;  but  neither 
does  such  power  of  alienation  prove  that  his  estate  or  interest  was  absolute, 
nor  what  his  estate  was.  The  question  in  this  case  between  the  purchaser 
under  the  execution  and  the  plaintiff  is,  what  interest  or  property  had  the 
late  zamindar  in  the  zamindari.  According  to  the  decision  of  this  Court 
in  the  Sivagiri  case,  the  zamindari  inherited  by  the  late  zamindar  was 
ancestral  property  of  him  and  of  the  plaintiff  his  son  ;  I  am  unable  to  see 
what  other  decision  could  be  legally  made  upon  the  facts.  The  late 
zamindar  was,  therefore,  at  the  time  of  the  attachment  under  the 
execution  and  of  the  sale,  entitled  to  the  property  in  the  zamindari  during 
his  life,  and  the  plaintiff,  his  son,  had  a  clear  right  of  interdiction  in  case 
of  any  waste  or  anticipated  waste  by  his  father.  With  the  life  of  the 
zamindar  his  interest  and  property  in  the  zamindari  ceased,  and  the 
plaintiff  became  entitled  to  the  property  in  the  zamindari  not  as  heir  of 
his  father,  but  as  survivor  in  the  co-parcenary  estate. 
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The  third  question  is  whether  the  principle  'of  the  decision  of  HctrcK 

SEP.  23.  Narain  Sahu  v.  Ruder  Perkash  Misser  (l)  applies  to  the  sale  in  this  ease. 

.  It  is  contended  it  does  not,  because  of  the  circumstance  that  the  pur- 

PEL-  chaser  in  that  ease  and  in  the  case  of  Deendyal  Lai  (2)  was  the   decree- 

LATE  holder.     No  doubt,  there  is  that  circumstantial   difference  between  those 

CIVIL,  cases  and  this,  but  that  circumstance  is  of  no    importance,  and  neither  of 

— —  the  above  decisions  turned  on  it,  although  it  was  referred  to  in  the  judg- 

9  M.  188.  ment. 

The  Privy  Council  say  :  '  The  next  and  the  principal  question  in  the 
case  was,  what  right  or  interest  in  the  property,  which  is  the  subject  of  the 
suit,  was  acquired  by  the  appellant  Hardi  Narain  by  his  purchase  at  the 
sale  in  execution  of  a  decree  which  he  had  obtained  against  the  father  of  the 
respondents,  Shib  Perkash  Misser?  It  appears  that  Shib  Perkash  Misser 
was  indebted  [194]  to  Hardi  Narain,  partly  on  account  of  a  mortgage  and 
partly  for  further  advances  ....  The  decree  was  the  ordinary  one 
for  the  payment  of  the  money ;  and  this  case  is  distinguishable  from  the 
cases  where  the  father,  being  a  member  of  a  joint  family  governed  by  the 
Mitakshara  law,  had  mortgaged  the  family  property  to  secure  a  debt,  and 
the  decree  had  been  obtained  upon  the  mortgage  and  for  a  reali- 
zation of  the  debt  by  means  of  the  sale  of  the  mortgaged  property.  It 

is  a  simple  monev  decree The  property  was  attached  on    the  1st   of 

April  1873"  (by  an  order  prohibiting  the  sale  of  the  whole  property),  "  but 
what  was  attached  and  subsequently  sold  really  was  the  right,  title,  and 
interest  of  the  father  against  whom  the  decree  was  obtained,  and  it  is  clear 
from  the  terms  of  the  sale  certificate."  ....  The  sale  certificate  stated 
the  proclamation,  and  that  the  property  was  sold,  and  whatever  right 
and  interests  the  judgment-debtor  had  in  the  said  property  were  purchased 
by  Hardi  Narain,  decree-holder,  auction-purchaser.  "  Therefore,  what; 
was  purchased  on  that  occasion  were  the  rights  and  interests  of  the  father, 
the  person  against  whom  the  decree  was  had,  and  this  is  precisely  like  the 
.case  of  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (2)  where  their  Lordships 
held  that  the  purchase  being,  as  it  was  here,  by  the  person  who 
had  obtained  the  decree  only  that  passed  which  the  father,  the 

person    against    whom    the   decree    was    obtained,     had According, 

therefore,  to  the  authority  of  Deendyal  Lai  v,  Jugdeep  Narain  Singh  (2) 
the  present  appellant  became  entitled  only  to  one-third  (the  debtor's 
interest),  treating  it  as  if  the  sale  was  to  operate  as  a  partition  at  that 
time." 

Eeferring  to. the  decision  in  Deendyal  Lai  v.  Jugdeep  Narain  Singh(2} 
in  the  Judgment,  the  Privy  Council  say  :  "  The  appellant  cannot  be 
taken  to  have  acquired  more  than  the  right,  title,  and  interest  of  the  judg- 
ment-debtor. If  he  had  sought  to  go  further  and  enforce  his  debt  against 
the  whole  property  and  the  co-sharers  thereon,  who  were  not  parties  to 
the  bond,  he  ought  to  have  framed  his  suit  accordingly  and  made  the  co- 
sharers  parties  to  the  suit.  By  the  proceedings  which  he  took  he  could 
not  get  more  than  what  was  seized  and  sold  in  execution,  viz.,  the  right, 
title,  and  interest  of  the  father."  The  fact  that  the  decree-holder  was  the 
purchaser  did  not  in  the  least  affect  the  decision  in  Deendyal  Lai's 
Cl95]  case  according  to  the  report.  I  cannot  see  how  such  circumstance 
could  affect  the  decision  in  Hardi  Narain  Sahu  v.  Ruder  Perkash  Misser. 
The  essence  of  this  latter  decision  is  that  it  draws  a  distinction  between 
sales  in  execution  in  suits  on  mortgages  where  decrees  were  made  directing 

(1)  100.626  (635).  (2)  4  I. A.  247  =  3  C.  198. 
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the  sale  of  property  specified  in  the  mortgages,  and  mere  money  decrees, 
whwh  do  not  direct  the  sale  of  any  property,  but  direct  payment  of  the 
money  by  the  defendant  to  the  plaintiff. 

For  a  long  time  after  the  report  of  the  cases  of  Girdharee  Lai  v. 
Kantoo  Lai  and  Muddun  Thakoor  v.  Kantoo  Lai  (1),  followed  up  by  Suraj 
Bunsi  Koer's  case,  (2)  and  other  cases  decided  by  the  Privy  Council,  it 
WAS  considered  by  many  of  the  Judges  in  India  that  there  was  a  conflict 
between  the  cases  of  Deendyal  Lai  and  the  subsequent  cases,  and  it  was 
considered  that  the  Privy  Council  intended  to  decide,  on  a  mere  money 
decree  against  a  father,  and  on  sale  of  his  rights  and  interests  in  execution, 
the  decree-holder  could  sell,  and  the  purchaser  at  auction  could  acquire, 
not  only  the  rights  aud  interests  of  the  father,  but  also  the  shares,  rights, 
and  interests  of  his  sons  in  ancestral  property.  This  Court,  however,  did 
not  adopt  that  view.  See  Venkataram  Ayyan  v.  Venkata  Subramaniya 
Dikshatar  (3).  On  looking  at  the  cases  decided  by  the  Privy  Council  it 
seemed  to  me  that  the  principle  of  the  decision  and  the  decision  supposed 
to  be  in  conflict  with  Deendyal  Lai's  case  were  really  not  so.  In  all  those 
cases  it  appeared  to  me  that  the  Privy  Council  either  were  dealing,  or 
believed  they  were  dealing,  with  sdes  under  decree  on  foot  of  mortgages 
in  which  the  property  was  specified,  and  was  directed  to  ba  sold.  In 
Muddun  Thakoor's  case  it  is.  said :  "  A  purchaser  is  surely  not  bound  to 
go  beyond  the  decree  to  ascertain  whether  the  Court  was  right  in  giving 
it,  or  having  given  it,  to  put  up  the  property  for  sale  under  an  execution 
on  it.  It  has  already  been  shown  that  if  thedacree  was  a  proper  one,  the 
interest  of  the  sons  as  well  as  of  the  tather  were  liable  to  the  father's 
debts.  The  purchaser  under  the  desree  was  not  bound  to  go  further 
back  than  to  sea  if  there  was  a  decree  against  the  fathers,  that  the  pro- 
perty was  liable  to  satisfy  the  decree  if  the  decree  was  properly  given 
against  them,  and  having  inquired  into  that,  and  bona  fide  purchased 
the  estate  under  the  execution,  and  bona  fide  paid  for  the  property, 
[196]  the  plaintiffs  are  not  entitled  to  come  in  and  set  aside  all  that 
has  been  done  under  the  decres  and  execution,  and  recover  back  the 
estate  from  the  defendant." 

Now  this  judgment  clearly  contemplates  that  a  purchaser,  referring 
to  the  decree,  would  find  that  thare  was  a  decree  for  sale  of  the  property ; 
see  the  words  "  the  purchaser  is  not  bound  to  go  back  beyond  the  decree, 
to  ascertain  whether  the  Cmrt  wa?  right  iu  giving  the  decree,  or,  having 
given  it,  in  putting  up  the  property  for  sale  in  execution  on  it." 

A  purchaser  could  learn  nothing  from  a  money  decree  as  to  the 
property,  but  he  could,  in  the  case  of  a  mortgage  decree,  see  what  pro- 
perty was  directed  to  be  sold,  and  could  ascertain  whether  the  property 
set  up  for  sale  was  "  liable  to  satisfy  the  decree,"  i.e.,  by  inquiring  if  it 
was  the  property  directed  by  the  decree  to  ba  sold.  Sir  Charles  Turner, 
the  late  Chief  Justice,  upon  investigation,  came  to  the  conclusion  that 
Muddun  Thakoor's  case  was  not  on  foot  of  a  mortgage.  Mr.  Justice 
Field,  in  Eamphul  Singh  v.  Deg  Narain  Singh  (4),  states  that  it  was  on 
foot  of  a  mortgage,  and  I  agree  with  him,  and  I  think  the  Privy  Council 
acted  on  that  view.  In  Suraj  Bunsi  Koer's  case  (2),  it  is  expressly 
stated  the  dearee  directed  a  sale,  and  in  that  case,  as  stated  in  Hardi 
Narain  Sahu  v.  Ruder  Perkash  Misser,  the  case  of  Deendyal  Lai  was 


1885 

SEP.  23, 

APPEL- 
LATE 
CIVIL, 

9  H.  188. 


(1)  1  I.  A.  321. 
(4)  8  C.  517  (522). 


(2)61.  A.  88=  5C.  148. 
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1885       cited,    and  it   was  not  then  said  to  be  in  conflict  with  Muddun  Thakoor's 
SEP.  23.     case. 

~  The  result  of  Hardi  Narain  Sahu  v.  Ruder  Perkash  Misser  is  to  remove 

EL*     the  misunderstanding  by  the  legal  profession  and  the    different   Courts  in 

LATE       India  as  to  the  effect  of  sales  in  money    decrees    against  a  father,  and  of 

CIVIL.      sales  made  under  mortgage  decrees  against  a  father,  when  the  mortgaged 

property  was  either  specifically  set  out  by  descriptions,  or  referred  to   as 

9  H.  188.     contained  in  the   mortgage  instrument,    and   was  thereby   directed  to  be 

sold.     The  Subordinate  Judge   says    further    that    Hardi  Narain  Sahu 

v.  Ruder  Perkash  Misser  does  not  apply,  as  the  sale  in  this  case  was  not 

of  the  rights  and  interests  of  the  late    zamindar.     The  description  of  the 

property  to  be  sold  in  the  application  under    Section  235  of  the    Code  is 

"  The  four  boundaries  of  the  place  to  which    the    defendant  is  entitled  (it 

set  out  the  boundaries).     The  said    buildings,  &c.,  are  at  present  in  the 

possession  and  enjoyment  of  the  defendant." 

[197]  The  certificate  of  sale  under  Section  316,  Civil  Procedure  Code, 
states  that  at  an  auction  on  the  llth  of  April  1883,  in  execution  of  the 
decree  in  No.  2  of  1875,  Lakshmana  Chetti  purchased  the  immoveable  pro- 
perty of  the  defendant  of  the  said  suit  out  of  those  immoveables  hereunder 
specified,  and  that  the  sale  was  duly  confirmed  by  the  Court  OQ  the  24th 
of  June. 

In  the  application  for  sale,  the  property  is  described  as  the  palace  to 
which  the  defendant  is  entitled,  and  in  the  certificate  for  sale  the  property 
sold  is  described  as  the  immoveable  property  of  the  defendant.  In  reality, 
what  was  attached  and  sec  up  for  sale  was  the  property  of  the  zemindar, 
the  defendant  in  the  suit,  in  the  palace  buildings.  There  is  no  substantial 
or  practical  difference  between  a  sale  of  the  buildings,  the  property  of  the 
defendant,  and  a  sale  of  the  right,  title,  and  interest  of  the  defendant  in 
the  buildings. 

Nothing  could  be  sold,  or  WAS  purported  to  be  sold,  than  the  property 
of  the  defendant  in  the  buildings. 

In  strictness  the  proclamation  and  certificate  should  have  stated 
what  interest  in  the  propar&y  the  defendant,  the  zamindar,  had. 

It  was  the  business  of  the  purchaser  to  sitisfy  himself  what  the 
property  of  the  zamindar  in  the  buildings  was.  But  if  they  wera  sold  as 
the  absolute  property  of  the  zamindar,  that  fact  would  not  interfere  with 
the  right  of  the  plaintiff  or  protect  the  purchaser  from  being  ejected  by  the 
plaintiff  who  proves  that  his  father  was  only  entitled  to  the  zamindari 
during  his  life. 

The  ourchaser  contended  that  as  his  purchase  monev  was  applied 
to  pay  off  debts  on  the  estate  for  which  the  zamindari  and  the  plaintiff 
were  liable,  that  he  is  in  equity  entitled  either  to  the  possession  of  the 
property  bought,  or  to  hold  the  property  until  he  shall  be  recouped  the 
purchase  money.  This  view  is  now  suggested  for  the  first  time,  and  I  do 
not  see  how  it  can  be  taken  advantage  of.  If  the  question  had  been 
raised  in  the  Court  below,  there  might  have  been  answer  to  it  either  in 
fact  or  law. 

I  do  not  see  what  equity  the  purchaser  can  have.  He  did  not  get 
an  assignment  of  the  decree  ;  he  was  a  volunteer  in  buying  against  the 
plaintiff,  He  made  a  bad  speculation  as  it  turned  out  on  account  of  the 
death  of  the  zamindar,  bub  if  he  had  lived,  the  purchaser  probably  by 
having  possession  of  the  zamindar's  residue  would  be  able  to  make  money 
from  his  bargain. 
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[198]  I  would  reverse  the  decree  of  the  Subordinate  Judge  and  make 
a  decree  for  the  plaintiff,  in  the  terms  of  the  prayer  of  the  plaint,  with 
costs  in  the  lower  Court  and  of  this  appeal. 

MUTTUSAMI  AYYAR,  J. — The  appellant  is  the  zamindari  of  Sivaganga. 
His  father  succeeded  to  the  zamindari  in  December  1877  and  died 
in  July  1883.  The  estate  descended  to  him  as  the  eldest  son  of  the 
eldest  daughter  of  the  istrimirar  zamindar,  on  the  death  of  Kattama 
Nachiar,  a  junior  daughter.  On  the  10th  August  1868  the  appellant's 
father  executed  a  simple  bond  for  Eupees  40,000  in  favour  of  one 
Chidambara  Chetti.  The  creditor  instituted  original  suit  2  of  1875  upon 
that  bond,  alleging  that  though  it  had  been  executed  for  Eupees  40,000,  he 
had  lent  thereon  only  Eup?es  15,417-10-9.  The  suit  terminated  in  a 
compromise  which  provided,  inter  alia,  that  Eupees  33,500  should  be  paid 
by  the  zamindar  to  tha  creditor,  with  interest  at  6  par  cent,  per  annum,  in 
six  months  after  Dorasinga  Tevar  acquires  either  the  whole  of  the  zamin- 
dari or  more  than  a  moiety  of  it.  A  decree  was  made  in  accordance  with 
the  compromise  (exhibit  ii),  and  Chidambara  Chetti  made  an  attempt  to 
execute  the  decree  when  Dorasinga  Tevar's  claim  to  the  zamindari  was  still 
pending  before  the  Privy  Council.  By  an  order  dated  the  27th  October  1878, 
the  then  District  Judge  rejected  the  application  for  execution,  observing 
that  the  result  of  the  appeal  to  the  Privy  Council  was  not  known,  and  that 
the  possession  obtained  by  Dorasinga  Tevar  was  not  such  an  acquisition 
of  the  zamiadari  as  entitled  the  creditor  to  takeout  execution  (exhibit  iii). 
This  order  was  confirmed  by  the  High  Court  on  appeal  in  December  1879. 
On  the  10th  May  1880  a  decree  was  passed  by  the  Privy  Council  in  favour 
of  Dorasinga  Tevar.  Chidambara  Chetti  died,  and  a  creditor  who  had 
obtained  a  decree  against  him  in  original  suit  471  of  1880  on  the  file  of 
the  High  Court,  attached  the  razi  decree  and  executed  it  by  attaching 
the  property  now  in  suit  in  August  1882  under  Section  273  of  the  Code  of 
Civil  Procedure.  In  the  list  of  attachment,  the  property  attached  is 
described  as  the  palace  of  the  zamindar  in  his  possession,  inclusive  of  a 
devastanacn,  kacheri,  and  other  head  offices.  The  proclamation  of  sale 
was  issued  in  these  terms  :  "  Notice  is  hereby  given  that,  on  the  applica- 
tion for  execution  of  the  decree  passed  in  the  said  suit,  the  immoveable 
property  of  the  first  defendant  described  below,  having  been  attached,  will 
be  sold  by  this  Court  in  public  auction  on  the  10th  January  1883  next,  if 
the  sums  [199]  mentioned  below  be  not  sooner  paid  into  this  Court,  or 
if  steps  be  not  taken  to  satisfy  the  amounc  of  decree.  In  so  doing 
the  undermentioned  right  of  the  first  defendant  in  the  said  property  will 
be  sold  : — 

33,500     0     0 

13,902     8     0 


Decree   amount  . 
Interest 
Court  costs 
Cost  of  execution 


Es. 


226     8    0 


per  cent,  interest  on 
the  decree  amount 
from  13th  August 
1882  is  also  to  be 
collected. 

Total  Es.  47,629     0     0 

Eespondent  No.  1,  who  was  not  connected  with  original  suit  2  of 
1875,  became  the  purchaser,  the  sale  was  confirmed,  and  a  sale  certificate 
(exhihic  xii)  was  issued:  this  document  described  respondent  No.  ^  1  as 
having  purchased  the  immoveable  property  of  the  defendant  (in  original 
suit  2  of  1875)  out  of  the  immoveahles  specified  in  the  certificate.  The 
purchaser  applied  for  possession,  and  the  appellant  contended  that  his  own 
interest  in  the  property,  as  contradistinguished  from  that  of  his  father, 
did  nob  pass  by  the  sale.  He  was  referred  to  a  regular  suit.  Thereupon, 
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1885       he  sought  to  obtain  a  declaration  to  that  effect  in  this  suib.    The  Subordi- 
SEP.  23.     nate  Judge  of  Madura  held  th  at  what  was  purchased  was  the  entire 
~~  property,  and  not  merely  the  right,  title,  and  interest  of  the  late  zemindar 

APPEL-    in  it      The  plaintiff  appeals. 

LATE  jt  was  no£  seriously  contended  that  the  debt  was  immoral,  or  that  the 

CIVIL,  transaction  was  tainted  with  fraud,  or  that  the  sum  of  Eupees  10,000  and 
j7~T88  odd  was  not  originally  advanced  as  alleged,  and  I  concur  in  the  opinion 
expressed  by  the  Subordinate  Judge  in  regard  to  those  matters.  The  sub- 
stantial question  raised  for  decision  on  appeal  is,  what  interest  passed  by  the 
Court-sale.  The  sale  notice  proclaimed  that  the  right  of  the  first;  defendant, 
the  late  zamindar,  in  the  said  property  will  be  sold,  and  the  sale  certificate 
described  the  purchase  as  the  immoveable  property  of  the  late  zamindar  in 
"  the  undermentioned  "  immoveables.  In  the  view  that  more  than  the  late 
zamindar's  interest  was  intended  to  be  sold,  the  expression  "  the  right  or 
property  of  the  late  zamindar  in  the  immoveable  property"  was  superfluous. 
Apart  from  this  circumstance  the  decree  which  wasobtainedby  Chidambara 
Chetti  was  a  mere  money  decree,  and  according  to  the  latest  decision  of 
the  Privy  [200]  Council  in  Hardi  Narain  Sahu  v.  Ruder  Perkash  Misser  (1) 
which  we  have  followed  in  several  cases,  nothing  more  than  the  interest 
of  a  Hindu  father  would  pass  by  a  sale  of  ancestral  property  ia  the  exe- 
cution of  such  decree.  It  is  then  urged  by  the  respondent's  pleader  that 
that  decision  would  be  applicable  if  the  purchaser  in  this  case  were  the 
judgment- creditor  a?  in  the  other,  and  not  a  straager  who  paid  his  purchase 
money  in  good  faith.  The  only  distinction  between  a  stranger  who  pur- 
chases bona  fide  and  the  judgment-creditor  who  buys  at  an  execution  sale 
is,  as  pointed  out  in  Muddun  Thakoor's  case,  that  the  former  is  not  bound 
to  look  beyond  the  decree,  and  that  no  knowledge  of  facts,  which  do  not 
appear  on  its  face,  can  be  imputed  to  him.  But  this  does  not  alter  the 
character  of  the  decree  in  original  suit  No.  2  of  1875  as  a  money  decree 
which  was  passed  against  a  Hindu  father  and  zamindar.  It  does  not  show 
on  its  face  that  specific  property  is  directed  to  be  sold  as  in  the  case  of  a 
decree  founded  on  a  mortgage.  Having  regard  to  the  observations  of 
the  Judicial  Committee  in  the  latest  case  and  in  Muddun  Thakoor's 
case,  it  seems  to  me  that  the  distinction  made  is  between  a  money 
decree  and  a  decree  which,  in  substance,  executes  the  father's 
mortgage,  and  that  in  one  case  the  son's  interest  is  not  bound  by 
»  the  sale  in  execution,  unless  the  son  is  made  a  party  to  the  suit,  whilst 
in  the  other,  his  interest  also  passes  by  the  Court-sale.  It  is  then  urged 
that  the  appellant's  father  inherited  the  zamindari  from  his  mater- 
nal grandfather,  and  that,  as  such,  it  must  be  treated,  not  as  ancestral, 
but  as  his  father's  self -acquired  property.  In  the  Sivagiri  case,  in  which 
I  took  part,  it  was  held  by  this  Court  that  it  was  not  the  father's  self- 
acquired  property  in  the  sense  that  he  could  alienate  it  at  his  pleasure. 
Adverting  to  this  part  of  the  case,  the  Judicial  Committee  concurred  in 
the  view  that  it  was  not  the  father's  self-acquired  property,  and  though 
the  Privy  Council  did  not  desire  to  decide  the  question,  their  dictum,  so 
far  as  this  Court  is  concerned,  has  considerable  weight  as  that  of  the 
highest  judicial  tribunal.  Another  contention  is,  that  if  the  appellant's 
title  to  the  zamindari  is  declared,  he  should  be  declared  entitled  to  its 
possession  on  payment  of  his  father's  debt  or  the  purchase  money.  The 
purchaser  bought  the  late  zamindar's  interest,  whatever  that  was, 
[201]  for  the  money  which  he  advanced.  If  the  zamindar  had  lived 

(1)  10  C.  6'26  (635). 
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long,  it  would  have  been  a  profitable  speculation.  In  the  event  whioh 
has  occurred,  it  has  turned  out  to  be  a  losing  speculation.  I  do  not  see 
how  this  can  give  rise  to  any  equity  in  favour  of  the  purchaser.  For 
these  reasons,  I  concur  in  the  decree  proposed  by  the  learned  Officiating 
Chief  Justice. 


1885 
23. 


9  M.  201  =  10Ind   Jur.  185  =  2  Weir  60. 
[201]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Kernan  and   Mr.  Justice  Brandt. 


NARASIMHA,  In  re*  [29th  January,  1886.] 

Criminal  Procedure  Code,  Sections  133,  137,  140. 

A  Sub-divisional  Magistrate  having  made  a  conditional  order,  under  Section 
133  of  the  Code  of  Criminal  Procedure,  against  a  person  to  abate  a  nuisance  or 
appear  and  show  cause  before  a  Second-class  Magistrata  why  the  order  should 
not  be  enforced,  the  said  person  appeared  as  directed  and  the  order  was  made 
absolute  under  Section  137.  The  Second-class  Magistrate  then  issued  a  notice 
and  order  under  Section  140,  requiring  the  nuisance  to  be  abated  within  a  certain 
date.  The  District  Magistrate  having  referred  the  case  on  the  ground  that  the 
Second-class  Magistrate  had  no  jurisdiction  to  pass  final  orders  in  such  cases  ; 

Held,  that  the  order  was  not   illegal. 

[F.,  25  C.  278  (281);  2  Weir  61.] 

THIS  was  a  case  referred  to  the  High  Court,  under  Section  438  of  the 
Code  of  Criminal  Procedure,  by  A.  Cruickshank,  District  Magistrate  of 
Anantapur. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (KERNAN  and  BRANDT,  JJ.). 

Counsel  were  not  instructed. 

JUDGMENT. 

BRANDT,  J. — In  August  1884  a  Sub-divisional  Magistrate  consider- 
ing, on  reports  received  from  a  Tahsildar,  under  him,  that  unlawful 
obstructions  had  been  caused  by  two  persons  in  a  public  way  or  place, 
made  a  conditional  order  under  Section  133,  Criminal  Procedure  Code, 
requiring  them  to  remove  the  obstructions  or  to  apnear  before  the  Second- 
class  Magistrate,  the  Tahsildar,  and  move  to  have  the  order  set  aside. 

They  did  appear  and  produce  evidence ;  but  the  Second-class  Magis- 
trate being,  it  is  to  be  presumed,  satisfied  that  the  order  was  reasonable 
and  proper,  issued  the  notice,  addressed  to  one  of  the  [202]  two  persons 
cited  and  purporting  to  be  passed  in  accordance  with  Section  140,  which 
the  District  Magistrate  refers  as  illegal  by  reason  of  a  Second-class 
Magistrate  having  "  no  jurisdiction  to  pass  final  orders  in  such  cases." 

The  question  is  whether  the  conditional  order  made  under  Sec- 
tion 133  can  be  made  absolute  in  the  events  specified  in  Section  137  by  a 
Second-class  Magistrate  before  whom  the  parties  have  been  ordered  to 
appear  under  Section  133,  or  by  the  First-class  Magistrate  who  makes  the 
original  order  alone  ;  whether,  after  the  reference  is  once  made,  it  rests 
with  a  Second-class  Magistrate  to  pass  a  final  decision  and  thereon  issue 
the  consequential  order,  or  whether  the  reference  contemplated  is  only  for 
the  purpose  of  local  inquiry  and  report  with  opinion,  or  finding  by  the 
officer  making  the  report  ? 

*  Criminal  Revision  Case  678  of  1885. 
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1886  Tire  words  "the  Magistrate"  in  the  first  two  clauses  of  Section  137 

JAN.  29.     can   only    mean  the  Magistrate    empowered  and  directed    to    take   the 

evidence,  as  it  provides  that,  after  the  Magistrate  takes  the  evidence,  if  he 

APPEL-     is  satisfied  that  the  order  is  not  reasonable,  no  further  proceedings  shall 

LATE       be  taken  in  the  matter.     No  reference  to  the  Magistrate  who  made  the 

CRIMINAL,  order  is  required.     Presumably  the  sama  expression  used  in  the  three 

clauses  should  refer  to  the  same  person  ;   it  would  also  seem  reasonable  to 

9  M.  201=    infer  that   "the  Magistrate"   who  is  to  issue  notice  under  Section  140  is 

10  Ind.  Jur.  the  Magistrate  indicated  in  Section  137. 

185  =  2  Weir  At  the  same    time  the   impersonal   form  of   the  concluding  part  of 

60-          Section  137  is  to  be  noted,  and  it  might  perhaps  have  been   expected  and 

might  be  preferable  that  the  superior  Magistrate  making  the  order  in  the 

first  instance  should  decide  in  any  case  whether  the  order  should  be  made 

absolute  or  not. 

On  the  other  hand,  in  the  case  of  appointing  a  jury  there  is  no  ambi- 
guity, Section  135  (b) ;   the  application  is  to  be  made   "to  the  Magistrate 
*  by  whom  the  order  was  made."     We  are  then  of  opinion   that  the  order 

referred  in  revision  is  not  illegal,  but  it  appears  to  us  undesirable,  as  a 
rule,  for  First-class  Magistrates  to  call  on  the  officer  who  reports  on»a 
nuisance  in  his  administrative  capacity  to  decide  judicially  whether  it  is  a 
nuisance  or  not. 


'  9  M.  203. 
[203]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Brandt  and  'Mr.  Justice  Parker. 


KARUTHAN,  Plaintiff  v.  SUBRAMANYA  AND  ANOTHER,  Defendants* 
[6th  July,  1885,  and  9th  January,  1886.] 

•CiriZ  Procedure  Code,  Section  268 — Decree — Execution— Attachment — Deposit  by  servant 
of  railway  company— Rights  of  attaching  creditor. 

Where  money  deposited  with  a  railway  company  by  one  of  its  servants  as  a 
guarantee  for  the  due  performance  of  his  duties  was  attached  by  a  judgment- 
creditor  of  such  servant  under  Section  263  of  the  Code  of  Civil  Procedure  : 

Held,  that  the  creditor  was  not  entitled  to  have  his  decree  satisfied  out  of  the 
deposit,  but  was  entitled  to  a  stop  order  under  cl.  (c)  of  Section  268,  and  also 
to  payment  of  the  interest,  if  any,  due  by  the  company  on  such  deposit  to  the 
servant. 

THIS  was  a  case  referred  under  Section  617  of  the  Code  of  Civil  Pro- 
cedure by  E.  Vasudeva  Eau,  Subordinate  Judge  of  Negapatam. 

The  case  was  stated  as  follows  : — 

"  Plaintiff  obtained  a  Small  Cause  judgment  against  both  the  defend- 
ants jointly  and  severally,  aod  having  applied  for  execution,  moved  the 
Court  for  attaching  about  Es.  300,  being  the  guarantee  amount  deposited 
by  the  defendant  No.  1  with  the  South  Indian  Eailway  Company  for  the 
faithful  performance  of  his  duties.  The  attachment  was  made  under  Sec- 
tion 268  of  the  Code  and  the  usual  notice  was  duly  served  upon  the  Agent 
on  the  27th  August  1885  ;  but  the  Agent  addressed  to  me  a  letter  on  the 
4th  September  1885,  inviting  my  attention  to  subsidiary  orders  accom- 
panying Government  of  India  circular  No.  13,  Eailway,  dated  Simla,  7th 
August  1884,  and  informing  me  that  the  Honorable  the  Advocate-General 
of  Bengal  had  therein  represented  to  Government  that  compulsory 

*  Referred  Case  1G  of  1885. 
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deposits  made  by  railway  employees  in  India  cannot  be  attached  by 
judgment-creditors.  I  have  not  been  able  to  find  a  copy  of  the  order, 
but  on  a  reference  to  the  additional  rule  3  A  appended  to  page  130  B 
to  be  found  in  page  3  of  the  twelfth  list  of  corrections  to  be  made  to 
the  Civil  Account  Code  received  in  this  office  on  the  5th  instant,  I 
find  fchat  the  said  Advocate-General  has  expressed  [204]  his  opinion 
accordingly.  He  says :  '  If,  as  stated  in  this  case,  the  deposits 
under  notice  are  payable  to  discharged  railway  employees  subject  only 
to  Government  claims,  and  they  can  insist  on  having  payment  thereof 
made  to  them,  I  am  of  opinion  such  deposits  can  be  attached  byjudgment- 
creditors.  My  previous  opinion  has  been  very  properly  limited  (as  the 
case  on  which  I  advised  would)  show  to  the  case  of  a  railway  servant  in 
actual  service.' 

''  Upon  the  foregoing  facts,  although  I  see  the  propriety  of  the  rule 
proposed  to  be  followed  by  the  Advocate-General,  I  doubt,  whether  I  am 
bound  to  follow  the  said  rule.  On  one  hand,  it  would  be  very  inconveni- 
ent for  the  railway  company  if  the  rule  were  otherwise.  It  is  very  seldom 
that  a  railway  employee  allows  the  guarantee  amount  to  be  attached,  as  he 
is  sure  that  any  reduction  of  the  guarantee  amount  would  entail  the 
forfeiture  of  his  appointment,  and  when  he  finds  it  impossible  to  avoid 
it,  the  attachment  is  effected.  The  moment  it  is  effected,  the  railway 
company  hands  up  the  amount  to  the  Court  and  dismisses  the  man  for 
want  of  sufficient  guarantee  being  deposited.  At  present,  on  an  average, 
amounts  are  drawn  from  the  railway  company  in  the  case  of  two  employees 
in  a  month.  I  need  hardly  point  out  how  inconvenient  and  difficult  ic 
would  be  for  the  railway  authorities  to  tarn  out  old  and  experienced  men 
and  go  on  enlisting  new  people  who  can  furnish  sufficient  amount  of 
guarantee  ;  and  this  simply  because  the  employees  concorned  have  turned 
poor  and  not  dishonest  or  inefficient.  When  they  enter  the  service  they 
entrust  the  amount  with  the  authorities  with  a  special  object,  and  until 
that  object  is  fulfilled  and  the  guarantee  amount  becomes  returnable,  it 
is  my  impression  that  the  authorities  have  virtually  a  prior  lien  over  the 
particular  amount  deposited  with  them  in  preference  to  other  simple 
money  decree- holders. 

"On  the  other  hand,  it  may  be  urged  with  equal  plausibleness,  that 
the  rule,  if  allowed  to  have  effect,  would,  to  a  great  extent,  help  a  dishonest 
debtor,  who,  having  recklessly  contracted  debts  and  spent  money  for 
improper  purposes,  may,  as  the  last  resource,  enter  the  railway  service, 
having  collected  and  deposited  all  that  he  has  in  the  shape  of  a  guarantee 
amount,  while  his  honest  creditors  could  have  no  other  means  of  recover- 
ing their  debts  but  quietly  to  look  on  their  debtor  leading  a  decent  life 
with  a  portion  of  his  property  quite  safe  in  a  public  office  which  would 
otherwise  be  liable  to  be  appropriated  for  some  of  his  proper  debts. 

[205]  "  Section  266  of  the  Code  of  Civil  Procedure  contains  a  list  of 
the  property  which  is  held  not  liable  to  attachment ;  but  while  it  includes 
a  moiety  of  the  salary  of  a  servant  of  the  railway  company,  it  does  not 
include  the  guarantee  amount  now  in  question.  But,  considering  the  princi- 
ple involved,  it  appears  to  me  that  the  object  of  the  Legislature  is  to  see 
that  the  man  is  not  allowed  to  starve,  which  would  be  the  consequence  if 
the  whole  of  his  salary  is  attached  and  taken  away  by  his  creditors,  or 
his  guarantee  amount  is  attached  and  he  is  left  without  any  employment 
whatever.  Hence  my  impression  is  that  such  compulsory  deposits  by 
railway  servants  in  actual  service  should  not  be  attached  by  judgment- 
•creditors  in  execution  of  their  decrees  consistently  with  the  intention  of 
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1886       the  Legislature  and  with  the  despatch  of  public  business  in  railway  offices. 
JAN.  9.      There  are  four  similar  petitions  now  pending  before  me  which   awaits   the 
decision  of  the  question,  and  I  feel  diffident  to  decide  the  question  one 
APPBL-     way  or  the  other.     Hence  the  reference  - 

LATE  "  The  question,  therefore,  that  I  would   respectfully  submit  for  the 

CIVIL,  decision  of  the  Honorable  Judges  is,  whether,  with  reference  to  the  opi- 
nion of  the  Honorable  the  Advocate-General  of  Bengal  referred  to  by  the 
9  M.  103.  Acting  Agent  of  the  South  Indian  Railway  Company,  compulsory 
deposits  of  Eailway  employees  in  actual  service  are  liable  to  be  attach- 
ed and  realized  for  satisfaction  of  decrees  under  the  Code  of  Civil  Pro- 
cedure." 

Mr.  Wedderburn,  for  the  attaching  creditor. 

The  judgment-debtor  did  not  appear. 

The  Court  (BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

The  question  for  decision,  as  we  understand  it.  is  whether  money  or 
other  valuable  securities  deposited  as  security  for  the  due  performance  of 
their  duty  by  servants  in  the  employ  of  a  railway  company  can,  while 
the  depositor  remains  in  the  eervice  of  such  company,  be  attached  and 
sold  in  execution  of  decrees  obtained  against  such  servants.  The  learned 
counsel  who  argued  the  case  for  the  execution  creditor  before  us  does 
not  contend  that  more  can  be  done  than  to  place  an  attachment  on 
such  deposits  so  as  to  prevent  the  railway  company  from  paying  over 
the  deposit  either  to  the  depositor  or  to  any  one  else  without  the  order 
of  the  Court;  it  is  admitted  in  fact  that  the  railway  company  has  a 
lien  on  the  deposit  which  is  pledged  to  it  for  a  specific  purpose  so  [206] 
long  as  the  relation  of  master  and  servant  continues  between  the  company 
and  the  servant. 

We  are  of  opinion  that  this  is  so,  and  that  it  is  not  therefore  open 
to  a  Court  executing  a  decree  against  a  person  so  employed  to  order  sale 
of  the  deposit  or  to  direct  that  it  be  paid  over  to  the  judgment-creditor. 
But  we  see  nothing  to  prevent  an  attachment  being  placed  thereon  at  the 
instance  of  the  judgment-creditor ;  indeed  this  appears  to  be  a  case  to 
which  the  provisions  of  Sections  266  and  268  of  the  Code  clearly 
apply. 

The  deposit  is  moveable  property  belonging  to  the  judgment-debtor 
subject  to  the  lien  of  the  company  ;  on  termination  of  the  contract  of  ser- 
vice the  judgment-debtor  is  entitled  to  its  return,  provided  that  the  company 
has  no  right  under  the  terms  of  the  contract  under  which  it  is  deposited 
to  retain  the  whole  or  a  portion  of  it,  and  Section  268  provides  for  attach- 
ment of  such  property  not  in  the  possession  of  the  judgment-debtor  by  a 
written  order  prohibiting  the  person  in  possession  of  the  same  from  giving 
it  over  to  the  judgment-debtor.  We  answer  the  question  then  as  follows: 
the  Court  may  place  an  attachment  on  such  deposits,  subject  to  the  lien 
of  the  company,  but  cannot  proceed  to  order  the  sale  thereof  until  the 
deposit  is  at  the  disposal  of  the  judgment-debtor  free  from  the  lien  of  the 
company,  and  if  the  deposit  carries  interest,  and  the  interest  is  not,  under 
the  terms  of  the  contract  between  the  employer  and  the  employee,  at  the 
disposal  of  the  employer,  order  may  be  made  for  payment  to  the  judgment- 
creditor  of  the  interest  as  it  from  lime  to  time  falls  due. 
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APPELLATE  CIVIL.  Nov.  2. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins.  APPEL- 

MAHOMED  KOYA  (Plaintiff),  Appellant  v.  KASMI  AND  OTHERS  p 

(Defendants),  Respondents.*      [2nd  November,  1885.] 

Small  Cause  Court  Act  XI  of  1865 — Jurisdiction— Suit  to  declare  moveable  property     ^        ^™' 
noi  liable  to  attachment — Civil  Procedure  Code,  Section  283. 

Certain  moveable  property  having  been  attached  in  execution  of  a  Small 
Cause  decree  passed  by  the  Court  of  a  Subordinate  Judge,  a  claim  thereto  was 
preferred  [207J  by  M  and  rejected.  M  then  brought  a  suit  in  the  District  Muosiff's 
Court  for  a  declaration  that  the  property  was  his  and  was  not  liable  to  ba  sold  in 
execution. 

The  suit  was  dismissed  on  the  ground  that  it  was  cognizable  by  a  Court  of 
Small  Causes  : 

field,  that  M  was  not  bound  to  sue  for  recovery  of  the  property  and  that  the 
suit  was  not  cognizible  by  a  Small  Cause  Court  constituted  under  Act  XI  of  1865. 

[R.,  1  O.C.  272  (279).] 

THIS  was  an  appeal  against  an  order  of  W.P.  Austin,  District  Judge 
of  North  Malabar,  reversing  the  decree  of  A.C.  Kannan  Nambiar,  District 
Munsif  of  Kavai,  in  suit  39  of  1884,  and  returning  the  plaint. 

The  plaintiff,  Nalupurappattil  Madathil  Syed  Mahomed  KoyaThangal, 
sued  to  obtain  a  declaration  that  5,205  seers  of  paddy  attached  by  the 
defendants  Nos.  1  and  2,  Anakaran  Kasmi  and  his  brother,  in  execution  of 
a  Small  Cause  decree,  obtained  in  the  Court  of  the  Subordinate  Judge  of 
North  Malabar,  were  not  liable  to  be  sold  in  execution  of  that  decree. 

Defendants  Nos.  1  and  2  pleaded  that  the  Court  had  no  jurisdiction 
to  entertain  the  suit,  because  the  value  of  the  paddy  was  less  than 
Eupees  500,  the  limit  of  the  Small  Cause  Jurisdiction  of  the  Subordinate 
Judge. 

The  District  Munsif  held  that  the  suit,  which  had  been  brought  accord- 
ing to  the  provisions  of  Section  283  of  the  Code  of  Civil  Procedure,  was 
not  cognizable  by  a  Small  Cause  Court,  and  referred  to  Ilahi  Baksh  v. 
Sita  (l)  and  K.  I.  Narainan  v.  K.  I.  Nilakandan  Nambudri  (2).  He 
decreed  the  claim. 

On  appeal,  the  District  Court,  referring  to  Janakiammal  v.  Vithe- 
nadien  (3),  K.  N.  Boochc  Naidoo  v.  R.  Lutchmespaty  Naidoc  (4),  Nathu 
Ganesh  v.  Kalidas  Umed  (5),  and  Gordhan  Pema  v.  Kasandas  Balmu- 
kundas  (6),  held  that  the  suit  ought  to  have  been  brought  in  the  Small 
Cause  Court,  and,  reversing  the  decree  of  the  Mansif,  directed  the  plaint 
to  be  returned  to  the  plaintiff. 

Mr.  Wedderburn,  for  appellant. 

The  Acting  Advocate-General,  (Hon.  Mr.  Shephard),  for  the  respond- 
ents. 

The  Court  (MCTTUSAMI  AYYAB  and  HUTCHINS,  JJ.)  delivered  the 
following 

JUDGMENT. 

[208]  The  plaintiff's  moveable  property  had  been  attached  in  execution 
of  a  decree  against  the  defendant  No.  3,  and  his  claim  having  been  dis- 
allowed, he  brought  this  suit  to  establish  his  right.  The  relief  aaked  is  a 

*  Appeal  against  Order  122  of  1885. 

(I)  5  A.  462.  (2)  4  M.  131.  (3)  5  M.H.C.R.   191. 

(4)  8  M.H.C.R.  36.  (5)  2  B.  365.  (6)  3  B.  179. 
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1885       declaration  that  the  property  is  not  liable  to  be  sold  for  the  judgment-debt 

Nov.  2.      of  defendant  No.  3.     The  District  Munsif  granted  the  declaration  prayed 

for,  but  the  District  Judge  has  held  in  appeal  that  the  suit,  being  one  for 

APPBL-     personal  property,  ought  to  have  been  instituted  in  the  Court  of  Small 

LATE       Causes. 

CIVIL.  A  Small  Cause  Court  is  nob  entitled  to  make  a  declaration,  and  the 

District  Judge's  order  cannot  be  supported  on  the  ground  upon  which  it 
9  M.  206.  has  been  put.  On  behalf  of  the  respondent  it  has  been  contended  that 
the  appellant  was  dispossessed  by  the  attachment,  and,  therefore,  could 
not  ask  for  a  declaration  without  also  seeking  recovery  of  the  property  ;  if  he 
had  sought  recovery  of  the  property  there  is  no  doubt  that  the  suit  would 
be  cognizable  by  a  Court  of  Small  Causes.  But  we  do  not  think  he  was 
bound  to  sue  for  possession.  Section  283  permits  him  simply  to  establish 
his  right.  The  property  is  not  in  the  possession  of  any  private  person, 
and  he  could  not  sue  the  Court  which  attached  it.  It  is  probable  that,  in 
framing  Section  283  of  the  Code  of  Civil  Procedure,  the  Legislature  bore 
in  mind  that,  if  a  suit  for  possession  was  required,  the  owner  of  property 
might  be  put  to  heavy  expense  in  the  way  of  institution  fees  upon  his  pro- 
perty being  wrongly  attached. 

The  decree  of  the  District  Judge  is  reversed,  and  the  appeal  remanded 
for  disposal  on  the  merits.  The  costs  of  this  appeal  will  ba  paid  by  the 
respondent. 


9  H.  208. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


CHANDU  (Plaintiff],  Appellant  v.  KOMBI  (Defendant  No.  1),  Respondent* 
[18th  September,  1885,  and  6th  January,  1886.] 

Jurisdiction — Civil  Courts'  Act  (Madras)— Court  Fees  Act,  Section  7,  Clause   9— Eject- 
ment— Mortgage  setup  by  defendant  exceeding  limit  of  jurisdiction. 

In  a  suit  brought  in  a  District  Munsit's  Court  to  recover  several  parcels  of 
land  from  the  defendant,  plaintiff  alleged  that  defendant  held  a  valid  mortgage 
of  [209]  Rs.  206  on  two  parcels  which  he  offered  to  redeem.  As  to  the  other 
parcels  he  alleged  that  if  any  charges  had  been  created  in  defendant's  favour 
over  them  by  his  predecessor  in  title  such  charges  ware  invalid.  The  suit,  as 
valued  by  the  plaintiff,  was  within  the  pecuniary  limit,  of  the  Munsif's  jurisdic- 
tion. Defendant  pleaded  that  he  held  a  mortgage  for  Rs.  3  000  over  the  land 
and  therefore  the  Munsif's  Court  had  no  jurisdiction  to  try  the  suit.  The 
Munsif  tried  the  question  of  the  validity  of  the  defendant's  mortgage  and  decreed 
possession  to  plaintiff  on  payment  of  Rs.  906  due  on  account  of  mortgages  and 
Rs.  1.647-11-9  on  account  of  improvements.  On  appeal  the  District  Judge  held 
that  the  Munsif  had  no  jurisdiction,  reversed  the  decree,  and  ordered  the 
plaint  to  be  returned  to  be  presented  in  the  proper  Court. 

Held,  that  the  Munsif's  Court  had  jurisdiction. 

If  a  suit  is  brought  in  ejectment,  and  the  defendant  proves  that  he  holds  a 
mortgage,  a  decree  for  redemption  cannot  be  made  without  his  consent. 

If,  in  such  case,  defendant  consents  to  a  decree  for  redemption,  and  the  amount 
secured  by  the  mortgage  exceeds  the  limit  of  the  pecuniary  jurisdiction  of  the 
Court,  the  Court  should  not  proceed  further,  but  return  the  plaint  to  be  present- 
ed in.  a  superior  Court. 

[F.,  2  M.L.J.  48  (50);  R.,  14  M.  169  (170)  ;  15  Ind.  C*s.  587  =  13  M.L.T.  118.] 
*  Appeal  against  Order  62  of  1885. 
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THE  facts  and  arguments  in  this  case  appear  sufficiently,  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court  (KERNAN  and 
MUTTUSAMI  AYYAB,  JJ.) 

The  Acting  Advocate- General  (Hon.  Mr.  Shephard),  for  appellant. 

Srinivasa  Bau,  for  respondent. 

JUDGMENT. 

THIS  is  an  aopeal  against  an  order  of  the  Officiating  District  Judge  of 
North  Malabar  (H.  T.  Boss),  dated  the  19bh  of  December  1884,  made  in 
appeals  224  and  268  (in  original  suit  583  of  1883  on  the  file  of  the 
District  Munsif  of  Badagara),  whereby  the  Officiating  District  Judge 
reversed  a  decree  made  for  the  plaintiff,  and  directed  the  plaint  to  be 
returned  to  the  plaintiff  for  presentation  in  the  proper  Court.  The 
Officiating  District  Judge  held  that  the  subject-matter  of  the  suit  exceeded 
Es.  2,500. 

In  the  plaint,  plaintiff  (Valatbilathil  Chandu),  as  holder  of  the  stanam 
of  the  Kannambalath  Nayar,  sought  to  recover  possession  of  several  pro- 
perties mentioned  in  the  schedule  to  the  plaint.  He  admitted  that  defend- 
ant No.  1  (Kombi  Poker)  held  kanam  on  the  properties  Nos.  1  and  2  for 
Rs.  206,  which  he  offered  to  redeem.  He  alleged  in  the  plaint  that  de- 
fendant No.  1  and  the  other  defendants  under  him  got  possession  of  the 
remaining  properties  from  No.  3  inclusive,  belonging  in  jenm  to  the  plain- 
tiff as  stani  through  means  of  one  or  other  of  his  predecessors  in  the 
stanam,  who  had  not  delivered  marupats  (counterparts  of  [210]  lease)  or 
documents  to  him  by  reason  of  existing  enmity.  But,  in  the  plaint,  it 
was  alleged  that  defendants  were  not  entitled  to  any  charge  except  as 
before  stated  on  the  properties,  or  to  possession  of  the  properties,  inas- 
much as  any  kanams,  except  as  above,  were  not  granted  by  his  predeces- 
sors for  purposes  binding  on  the  family.  He  prayed  for  delivery  of  all 
the  properties  on  payment  of  Es.  206,  and  for  rent  of  all  the  remaining 
properties  from  No.  3,  from  the  institution  of  the  suit,  and  further  relief. 

He  valued  his  suit  at — 

Es.  A.  P. 

(1)  Value  of  kanam  admitted  ...  ...  ...     206     0     0 

(2)  Five  times  the  income  of  the  properties  from 

No.  3.  ...  ...  ...  ...     221     5     2 

(3)  The  rent  of  the  properties...  ...  ...     425     0     0 

In  all  ...     852     5     2 

Defendant  No.  1  pleaded  that  the  suit  was  not  properly  valued,  and 
if  it  was,  it  would  be  beyond  the  jurisdiction  of  the  Munsif,  as  his  kanam 
and  other  claims  amounted  to  Es.  3,000,  besides  other  items.  Some  of 
the  other  defendants  set  up  separate  defences  as  to  property  in  their 
possession,  which  it  is  not  necessary  to  refer  to  in  detail. 

The  issues  framed  were  (so  far  as  is  important  to  the  present 
question) — 

(6)  Whether  the  sale   set  up  by  defendant  No.    1  in  respect    to 

properties  Nos.  1,  2,  and  17  sued  for  is  true,  and  valid,  or  not  ? 

(7)  Whether  the  plaint  kanam  grants  are  true,  or  not  ? 

(8)  Whether  the  kanam  set  up  by  defendant  No.    1    is   true  and 

valid  and  binding  upon  the  plaint  properties  concerned,  or  not? 
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1886  (9)  Whether  the  Court-sale  safe  up  by  defendant   No.  1  in   respect 

JAN.  6.  to  properties  Nos.  7,  11,  17,  and  21  sued  for  is  true  and  vaKd, 

or  not  ? 
APPEL- 

The  Munsif  having  heard  the  case,  made  a  decree  directing  restora- 
tion to  the  plaintiff  of  all  the  properties  on  payment  of  Es.  906,  kanam 
CIVIL,  amount  due  to  defendant  No.  1,  and  Es.  1,647-1-9  due  for  improvements 
9  M  208  ^ue  *°  ^  *k«  defendants.  Defendant  No.  1  appealed  on  many  grounds, 
of  which  one  only  [21  ij  need  be  referred  to,  viz.  the  ground  chat  ha 
held  a  kanam  for  2,500  rupees  and  other  claims,  and  than  the  suit,  s  not 
within  the  jurisdiction  of  the  Munsif.  On  appeal,  the  Judge  decided  that 
the  suit  was  beyond  the  Munsif's  jurisdiction  and  was  not  properly 
valued.  He  says  that  tbe  Munsif  treated  the  suit;  as  one  to  redeem 
kanam,  and  went  on  trying  whether  the  kanams  set  up  by  the 
defendant  were  valid  or  not,  and  valued  the  suit  according  to  the  result. 
This,  moreover,  the  Judge  says,  is  unsound,  and  he  considers  this  proved 
by  supposing  tbe  case  that  the  kanams  set  up  by  the  defendants  were  found 
valid,  and  he  asks,  what  then  would  become  of  the  Munsif's  jurisdiction, 
and  says,  the  mere  accident  that  he  found  some  of  them  not  valid  cannot 
affect  the  principle. 

He  decided  that  treating  the  suit  as  one  to  redeem  kanam,  the  proper 
valuation  of  the  suit  for  jurisdiction  was  the  amount  of  the  mortgage  sec 
up  by  the  defendant,  on  whom  plaintiff  relied  to  show  bow  the  properties 
were  held.  He  also  decided  that  the  proper  valuation  for  Court-fees  was, 
under  Section  7,  Clause  9,  Act  VII  of  1870,  according  to  the  amount 
specified  in  the  instrument  of  the  mortgage,  and  not  Che  amount  ultima- 
tely found  due.  He  then  refers  to  Exhibits  1,  5,  8,  9, 10,  11  and  14,  which 
are  kanams  set  up  by  the  defendant,  and  the  sums  expressed  in  these 
amount,  in  the  whole,  tc  Es.  2,740,  which  is  beyond  the  jurisdiction  of  the 
Munsif.  He  also  says  that  the  plaintiff  alleged  he  did  not  know  what 
kanams  there  were,  and  that  he  threw  on  the  defendant  the  onus  of 
proving  what  kanams  were  outstanding  to  be  redeemed.  We  are  of 
opinion  that  the  suit  should  not  have  been  valued  then  and  there  on  the 
mortgages  disclosed  by  defendant  No.  1,  before  going  into  the  question  of 
their  validity  or  otherwise.  We  do  not  agree  that  the  plaintiff  was  bound 
to  accept  the  principal  amount  stated  in  the  mortgages  produced  by  the 
defendant  as  the  value  of  the  subject-matter  of  the  suit,  unless  so  far  that 
plaintiff  may  have  admitted  that  the  mortgages,  or  any  of  them,  were 
binding  on  him,  and  were  valid  charges  on  tbe  land. 

If  a  plaintiff  was  bound  to  value  the  subject-matter  according  to  the 
amount  specified  in  mortgages  produced  by  the  defendant,  whether  he 
admitted  them  or  not,  the  result  would  be  to  give  the  defendant  the  selec- 
tion of  the  Court,  in  which  the  suit  should  be  brought,  if  he  chose  to  set 
up  unfounded  claims  on  invalid  [212]  kanams.  Moreover,  if  a  plaintiff 
filed  his  suit  in  the  District  Court  merely  because  the  defendant  alleged 
kanams  binding  upon  plaintiff  which  were  over  Es.  2,500,  and  if  it  was 
found  they  did  not  bind  plaintiff,  then  he  might  be  in  the  difficulty  of 
having  his  plaint  returned  to  have  the  suit  filed  in  the  Munsif's  Court. 

In  the  present  case,  as  we  understood,  several  documents  set  up  by 
the  defendant  were  not  admitted  by  the  plaintiff  and  were  found  not  to  be 
binding  on  him.  Why  then  should  plaintiff  accept  the  amount  of  any  of 
such  documents  as  any  part  of  tbe  value  of  the  subject-matter  of  the  suit  ? 
The  Court  Fees  Act  refers  to  suits  to  redeem  mortgages,  that  is  when  the 
mortgage  is  admitted. 

544 


III.]  CHANDU  V.  KOMBI  9  Mad.  213 

It  was  contended  for  the  defendant  that   the  mortgages  produced  by        1886 
defendant  No.  1  did  bind  the  plaintiff  as  they  were  made  by  a  predecessor      JAN.  6. 

in  office  of  the  plaintiff,  and  that  he  could  not  avoid  redeeming  them  if  he         

Claimed  possession.     We  are  not  prepared  to  admit  this,  as   the  plaintiff,     APPEIr 
not  having  executed  any  of  the  documents,  was  nob  bound  to  file  a  suit  to       LATE 
set  them  aside.     He  would  be  entitled,  as  admitted  jenmi,   to  possession 
if  the  defendant  noes  not  establish  any  title,  and  such  tible  he  could  only 
establish  by  proving  mortgage  and  the  validity  and  binding  effect  of  it  OQ 
the  plaintiff.     If  the  defendant  failed  in  so  doing,  as   he  did   in  some 
instances  in  this  case,  his  alleged  mortgage,  even  though  registered,  would 
not  stand  in  the  way  of  a  decree  for  possession   which  plaintiff  would  be 
entitled  to. 

Plaintiff's  case  on  the  plaint  was  that  he  did  not  admit  any  mort- 
gage held  by  defendant  was  binding  on  him  except  what  he  offered  to 
redeem.  We  think  the  Munsif  had  jurisdiction.  In  argument  of  the 
appeal  some  matters  were  referred  to,  and  to  which,  it  may  be  of  use  to 
the  parties  in  a  future  trial,  that  we  should  refer. 

In  the  coarse  of  the  trial,  inquiry  was  made  whether  other  kanams 
set  up  by  defendant  No.  1  were  binding  on  the  plaintiff.  The  Judge  says, 
the  Munsif  varied  the  value  of  the  suit  according  to  the  result.  But  the 
plaintiff  could  not  take  from  the  defendant  possession  of  any  land  on 
which  the  latter  proved  a  valid  kanam,  unless  he  offered  to  redeem.  It 
is  quite  intelligible  therefore  that  plaintiff,  whenever  a  mortgage  (not 
admitted)  was  proved  and  its  amount  fixer),  to  propose  (if  the  defendant  did 
not  object)  to  redeem  that  mortgage.  In  this  way,  the  amount  of  the 
subject-matter  might  become  increased  in  value,  and  then  further  duty 
£213]  should  ba  payable.  If  the  amount  in  value  of  the  subject-matter 
at  the  conclusion  of  the  trial  or  before  that  appeared  to  be  more  than 
Us.  2,500,  then  the  Judge  should  not  proceed  further  in  the  suit,  but 
should  give  back  the  plaint  to  be  filed  in  the  proper  Court.  It  is  contend- 
ed that  the  Civil  Courts'  Act  does  not  contemplate  an  increase  in  the 
value  of  the  subject-matter  in  the  course  of  the  suit,  but  I  do  not  see  any 
objection  on  principle  to  such  increase  arising  on  the  construction  of  the 
Oivil  Courts'  Act,  or  the  Court  Feas  Act.  It  is  nob  always  uossible,  before 
filing  a  suit,  to  fix  the  exact  value  for  jurisdiction  in  the  Munsif's  Court. 
It  is  enough  if  it  is  below  Rs.  2,500.  If  the  subject-matter  is  valued  for 
duty  under  the  Court  Fees  Act  at  a  fixed  amount,  that  amount  may  be  in- 
creased under  Sections  9  to  12  in  the  cases  there  mentioned,  if  the  amount 
proved  exceeds  the  original  value  stated  in  the  plaint,  and  thereupon  the 
excess  duty  becomes  payable  and  is  directed  to  be  levied.  It  does  not 
appear  that  the  defendants  denied  the  right  of  the  plaintiff  to  redeem  any 
of  the  kanams  proved,  or  relied  on  any  right  to  continue  in  possession 
under  any  of  them.  The  only  question  in  respect  of  such  kanams  set  up 
by  the  defendant  was  whether  they  bound  the  plaintiff,  and  what  sum 
was  due  on  foot  of  them.  We  think,  therefore,  that  there  was  no  objection 
to  the  course  adopted  by  the  Munsif  in  allowing  the  amount  of  the  subject- 
matter  to  be  valued  at  an  increased  amount,  if  defendant  did  not  object. 
The  question,  however,  of  more  importance,  is  whether  the  plaintiff 
should,  in  the  course  of  this  suit,  be  allowed  to  redeem  any  kanam  proved, 
which  he  had  not  offered  either  specially  or  under  general  terms  in  the 
plaint  to  redeem,  if  the  kanam-holder  objected.  We  think  he  should  not 
have  been  so  allowed.  The  plaintiff  did  not  admit  any  kanam  except  as 
specified  in  the  plaint.  Defendant  No.  1  sat  up  others  ;  and  there  was  an 
issue,  whether  they  were  true  or  not. 
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1886  The  plaintiff  did  not,   in   the   plaint,  offer  to   redeem  any  of   those 

JAN.  ft,      others,  but  insisted  on  his  title  to  the  lands  discharged  of  them.     At  the 

hearing,  the  Munsif  treated  the  suit  as  one  to  redeem  any  kanam  proved. 

APPEL'-     Defendant  No.  1,  it  is  stated  by  the  Judge,  objected  to  that  course.     The 

LATE       objection,  if  made,  was  a  good  one,  inasmuch  as  whether  the  Munsif  at  the 

CIVIL.      hearing  altered  the  plaint  so  as  to  make    it  appear  that  the  suit  was  for 

redemption    of    all  kanams    proved,    or    whether  without    alteration  he 

9  M  208,     treated  the  [214]  suit  as  one  for  such  redemption,  he  altered  the  nature 

of  the  suit  so  far  as  it  prayed    for   possession   irrespective   of  defendant's 

kanams,  to  one  for  redemption  of  the  kanams  proved   by  the   defendant. 

If,  on  appeal,  the  kanams  set  up  by  the  defendant  No.   1  are  held  to  hind 

the  plaintiff,  he  may  be  able  to  say  that  he  did  not  offer  to  redeem  them, 

and  then  the  defendant  would  lose  the  advantage  of  the  decree  which,  if 

the  suit  was  a  redemption  suit,  he  would  have  been  entitled  to,  viz.,  that 

if  plaintiff  did  not  redeem  within  a  given  time  his  right  should  be  barred. 

The  plaintiff  ought  to  decide  for   himself,  while  framing   his  plaint, 

whether  be  is  to  sue  to  redeem  or  to  eject,  and  value  his  suit  accordingly. 

It  is  certainly  irregular  without  defendant's  consent,  to    aliow    a    suit   to 

eject  to  be  treated  as  a  suit  to  redeem,  without  amending  the  plaint.     The 

right  to  amend   cases  with  the  first  hearing,  and  it  was  again  irregular  ta 

treat  the  plaint  as  amended  according  to  the  result  of  the  findings  at  the 

conclusion  of  the  trial. 

We  reverse  the  order  of  the  Officiating  District  Judge,  dated  the  19th 
December  1884,  and  direct  the  appeal  to  be  restored  to  the  file  of  the 
District  Judge  to  be  disposed  of  de  novo. 

The  costs  of  this  appeal  will  ba  provided  for  in  the  revised  decree. 


9  M.  214  =  10  Ind.  Jur.  94. 
APPELLATE  CIVIL. 

Before  Mr.  Justice.  Muttusami  Ayyar  and  Mr.  -Justice  Parker. 


VENKATANAEAYANA  (Plaintiff),  Appellant  v.  SUBBAKAYUDU  AND 
OTHEES  (Defendants),  Bespondents*      [27th  October,   1885.] 

Regulation  XXIX  of  1802 — Karnam — Incapacity  of  next  heir  —Minority— Appointment 
by  landholder  of  successor  without  proof  before  Zila  Court  of  incapacity  of  heir. 

A  karnam  in  a  zimindari  village  having  died  leaving  a  minor  son,  the  land- 
holder appointed  the  brother  of  the  late  karnam  to  the  office. 

In  a  suit  brought  by  the  son,  after  attaining  majority,  to  establish  his  right  to 
the  office  and  to  recover  its  emoluments  : 

[215]  Held,  that,  under  the  provisions  of  Regulation  XXIX  of  1802,  he  was- 
not  entitled  to  recover. 

Section  7  of  the  Regulation  provides  that,  in  filling  the  office  of  karnam,  the 
heirs  of  the  preceding  karnam  shall  be  chosen  by  the  landholders  except  in  cases 
of  incapacity  on  proof  of  which  before  the  Judge  of  the  Zila  the  landholders  shall 
be  free  to  exercise  their  discretion  in  the  nomination  of  persons  to  fill  vacancies. 

Held,  that  where  the  incapacity  arose  from  minority  about  which  there  was  no- 
dispute  an  appointment  by  a  landholder  made  without  proof  before  the  Court  of 
the  incapacity  of  the  heir  was  valid. 

IK.,  10  M.  226  (228)  =  11  Ind.  Jur.  332.] 

THIS    was   an  appeal   from   the  decree  of  E.    C.   Johnson,    Acting 
District  Judge  of  Vizagapatam,  in  suit  19  of  1883. 

*  Appeal  54  of  1885. 
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The  plaintiff,  Reparti  Venkatanarayana,  sued  (1)  Reparti  Subbarayudu       1885 
and    (2)   Reparti  Venkatanarayana,  to  have    his  claim  established    to  the     OCT.  27. 
office  of  karnam  of  certain  villages  in  the  z^mindari  of  Vizianagaram,  and 
to  recover  the  emoluments  of  the  office.     He  alleged  that  his  father  was     APPEL- 
the    sole    mirasi  karnam  iu  1864  when  he  died.     Plaintiff   being    then    a       LATE 
minor,    his  father's  brother,  Appaya,  was  appointed,  and  defendant  No.   2      ClVIL. 
was  appointed  as  a  joint  karnam  by  the  Maharaja  of  Vizianagaram.     On 
the  death  of  Appaya,  his  brother,  defendant   No.  1,  was  appointed  in   his    9  M  21*  = 
place.     Plaintiff  contended    that  he,  being  now  of    age,    was  entitled    to  ^  Ind-  Jur- 
recover   the  office  from  the  defendants  ;  he  had  applied  to    the   Maharaja 
of  Vizianagaram  for  the  office  without  success  in  1882.     Defendant  No.  1 
denied  plaintiff's  right  to  sue.     Defendant  No.  2  alleged,  inter  alia,  that 
bis  family    had   a   joint  mirasi  right  with   plaintiff's  family,    and   denied 
plaintiff's  right  to  question  the  validity  of  his  appointment. 

The  Maharaja  of  Vizianagaram  was  made  a  defendant  in  the  suit,  and 
pleaded,  inter  alia,  that  he  was  entitled  to  appoint  as  many  karnams  as 
were  required  to  do  the  work  of  the  office  under  Regulation  XXIX  of  1802, 
and  that,  as  one  of  plaintiff's  family  was  in  office,  plaintiff  had  no  right 
to  sue. 

The  District  Judge  found  that  the  family  of  defendant  No.  2  had  an 
hereditary  claim  to  the  office,  and  had  enjoyed  half  of  the  emoluments 
thereof,  and  held  that  the  appointment  of  defendant  No.  2  was  legal. 

As  to  the  appointment  of  defendant  No.  1,  he  ruled  that  it  also  was 
valid,  citing  Oolaty  Bhoopatyrauze  v.  Vuddy  Putty  Gaurrauze  (l). 

[216]   The  suit  was  dismissed. 

The  facts  and  arguments  appear  sufficiently,  for  the  purpose  of  this 
report,  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAB  and 
PABKEE,  JJ.). 

Mr.  Michell,  for  appellant. 

Hon.  Rama  Rau,  for  respondent  No.  2. 

Mr.  Wedderburn,  for  respondent  No.  3. 

Respondent  No.  1  did  not  appear. 

JUDGMENT. 

The  main  question  for  decision  in  this  appeal  is  whether  the  appellant 
has  established  an  exclusive  title  to  the  office  of  karnam  for  the  villages  of 
of  Vepaua  aad  Bakkuuaidupeta. 

Tne  respondents  Nos.  1  and  2  denied  his  exclusive  title,  and  contend- 
ed that  th«y  had  joint  mirasi  rights  with  him.  The  Judge  has  upheld 
their  contention,  and  we  consider  that  upon  the  evidence  on  record  he  has 
come  to  a  correct  conclusion.  It  is  not  denied  that  the  respondent  No.  2 
and  his  father  have  been  in  possession  of  about  a  moiety  of  the  lands 
attached  to  the  office  from  1844.  It  is  stated  in  the  plaint  that  the  res- 
pondent No.  2  is  a  distant  kinsman  of  the  appellant's  family.  Although 
the  names  of  the  ancestors  of  respondent  No.  2  do  not  appear  in  the 
accounts  relating  to  the  lands  in  dispute  prior  to  1844,  yet  exhibit  II  shows 
that  his  branch  of  the  family  was  in  possession  in  that  year.  It  appears 
from  exhibit  D  that  bis  father's  name  was  entered  in  1862  as  one  of  the 
karuams  who  then  had  mirasi  rights  in  the  village  of  Vepada.  It  would 
seem,  however,  that  though  his  father  was  entered  as  a  person  who  bad 
mirasi  right,  he  had  not  been  doing  work  as  karnam  of  V^pada ;  but  that 
by  a  family  arrangement  he  had  been  doing  duty  as  karnam  of  Velupati, 

(1)  M.8.D.  (1853)  91. 
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though  he  had  been  enjoying  a  portion  of  the  lands  attached  to  the  office 
now  in  suit.  In  1872,  respondent  No.  2  was  appointed  as  a  joint  karnam 
by  the  Maharaja  of  Vizianagaram  on  the  ground  that  the  then  working 
karnam,  Repati  Appaya,  did  not  conduct  his  duties  properly,  and  that  res- 
pondent No.  2,  who  was  in  possession  of  a  portion  of  the  mirasi  lands, 
should  also  do  the  duty  devolving  on  him  as  a  mirasidar.  From  1872,  the 
respondent  No.  2  has  been  doing  duty  as  one  of  thekarnarns  of  the  villages 
in  dispute.  These  facts  appear  to  us  to  warrant  the  conclusion  at  which 
the  Ju^ge  has  arrived.  It  is  urged  for  the  appellant  that  the  appoint- 
ment of  respondent  No.  2  was  contrary  to  the  provisions  of  Section  7, 
Regulation  XXIX  of  1802.  It  is  provided  hy  that  section  that  "  in  filling 
[217]  vacancies  in  the  office  of  karnam,  the  heirs  of  the  preceding  karnam 
shall  be  chosen  hy  the  landholders  except  in  cases  of  incapacity,  on  proof 
of  which  before  the  Judge  of  the  Zila,  the  said  landholders  shall  be  free  to 
exercise  their  discretion  in  the  nomination  of  persons  to  fill  vacancies." 

It  is  not  denied  that  at  the  date  of  the  appointment  the  appellant 
was  a  minor,  and  we  must  take  it  as  finally  settled  by  the  decision  of 
this  Court  in  Venkata  v.  R<zma  (1)  that  minority  is  a  ground  on  which 
the  heir  may  be  lawfully  passed  over  and  a  selection  made  by  the  land- 
holder from  among  the  other  members  of  the  family.  It  is  then  said  by 
the  learned  counsel  of  the  appellant  that  the  Regulation  requires  that  the 
incapacity  should  be  proved  before  the  Zila  Judge,  and  that  it  was  not 
complied  with  in  the  case  before  us.  As  the  incapacity  arose  from  minor- 
ity, and  as  it  is  not  denied  that  the  respondent  No.  2  was  then  a  minor, 
we  do  not  think  that  section  has  any  application  to  a  case  in  which  there 
could  be  no  dispute  as  to  the  incapacity  of  the  legal  heir.  Thus,  it  is  clear 
upon  the  evidence  that  this  respondent's  branch  of  the  family  has  been 
in  enjoyment  of  the  laads  in  his  possession  for  upwards  of  forty  years, 
that  his  father  was  entered  as  a  co-mirasidar  as  early  as  1862,  and  that 
his  appointment  as  joint  karnam  was  made  in  circumstances  which 
renders  it  legal.  We  see,  therefore,  no  ground  to  hold  that  the  suit  was 
not  oroperly  dismissed  as  against  him.  Nor  dq  we  consider  the  claim 
to  be  good  as  against  respondent  No.  1,  though  he  has  not  aopeared 
to  opoose  this  appeal.  On  the  death  of  aopellant's  father,  Joanna, 
between  1862  and  1865,  appellant's  uncle,  Aopaya,  was  aopsintei  as  the 
adult  male  member  of  the  family,  competent  to  perform  the  duties  of  the 
office  of  karnam,  the  appellant  being  a  minor  at  that  time.  After  Appaya's 
death,  respondent  No.  1,  his  brother,  was  appointed  to  succeed  him,  and 
this  appointment  was  also  made  during  the  appellant's  minoritv.  We 
consider  that  it  was  a  valid  appointment  for  the  reasons  already  men- 
tioned. 

We  are  of  opinion  that  this  appeal  must  fail,  and  we  dismiss  it  with 
two  sets  of  costs  in  favour  of  the  respondents  Nos.  2  and  3. 


(1)  8  M.  249. 
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9  M.  218  =  10  Ind.  Jur.  182. 

[218]  APPELLATE  CIVIL.  FEB.  6- 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker.  APPEL- 

ALIBA  (Defendant),  Appellant  v.  NANU  (Plaintiff),  Respondent*  n 

[19fcb,  November,  1885,  and  6th  February,  1886.]  CIVIL. 

Limitation  Act,  Scliedule  II,  Articles  132,  147 -  Hypothecation.  9  M.  218 

lu  1884  N  uued  A  to  recover  the  principal  and  interest  due  on  a  registered    bond  ^  'n(*'  ^n 
executed  m  1870.     ID    w<ts  stipulated    that  the  amount   should  be  repaid   with          182. 
interest  iu  1871  and  ceriaiu  immove^iole  property  was  hypothecated  as  security  for 
repayment  of  the  debt : 

Held,  that  the  suit  did  not  fall  under  Article  147  of  Schedule  II  of  the  Indian 
Limitation  Act,  which  allows  sixtj  years  to  a  mortgagee  to  sue  for  foreclosure 
or  sale  from  the  date  the  mouey  becomes  due,  but  under  Article  132  of  the  same 
Schedule  which  allows  twelve  years  to  euforce  a  payment  of  money  charged  on 
immoveuble  property. 

[N.F.,  2  C.P.L.R.  57  (58) ;  F.,  10  M.  509  (517)  (F.B.) ;  R.,  13  A.  28  (43)  ;  13  B.  90  (95) 
(F.B.)  ;  20  B.  408  (416)  (F  B.)  ;  21  M.  326  (33l)  (F.B.)  ;  12  C.P.L.R.  26  (30)  ;  16 
Ind.  Cas.  236  (237);  D.,  16  Ind.  Gas  209  =  :23  M.L.J.  131  =  (1912)  M.W.N.  1124.] 

THIS  was  an  appeal  irom  the  decree  of  H.  J.  Stokes,  Acting  District 
Judge  of  Soutb  Malabar,  reversing  the  decree  of  U.  Achutan  Nayar, 
District;  Muusif  of  Betatuad  in  Suit  135  of  1884. 

Tne  plaintiff  Motavaugattil  Nanu  Panikar  sued  the  defendant  Aliba 
to  recover  Bs.  130,  being  56  rupees  principal  and  93  rupees  interest  due 
under  a  bond  executed  in  1870  by  which  certain  land  was  hypothecated 
by  way  of  security  lor  tbe  repayment  of  the  debt,  giving  credit  for  a 
payment  alleged  to  have  been  made  by  defendant  in  1872. 

The  bond  stipulated  that  trie  principal  should  be  paid  with  interest 
at  twelve  per  cent,  in  April  Ib71. 

The  Munsit  dismissed  the  suit  as  barred  by  limitation. 

On  appeal  the  District  Judge  held  that  the  suit  was  governed  by 
Article  .147  ot  Schedule  II  of  tbe  Indian  Limitation  Act  and  was  therefore 
not  barred. 

Defendant  appealed. 

Sankara  Menon,  for  appellant. 

Sakaran  Nayar,  for  respondent. 

[219]  Tbe  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENTS. 

MUTTUSAMI  AYYAK,  J. — The  respondent  instituted  this  suit  upon  a. 
deed  of  hypothecation  dated  1870  and  asked  for  a  money  decree  and  for  a 
decree  for  the  sale  of  the  hypothecated  property.  The  appellant  pleaded, 
inter  alia,  limitation  in  bar  ot  the  claim.  On  appeal  the  Judge  overruled 
the  contention  and  held  that  Article  147,  Schedule  II,  Act  XV  of  1877 
applied,  and  that  sixty  years  was  the  period  of  limitation  prescribed  by 
that  article.  On  this  ground  he  decreed  tbe  whole  claim,  and  the 
objection  taken  in  second  appeal  is  that  tbe  suit  is  barred  by  limitation. 

I  do  not  consider  that  this  decision  can  be  supported.  It  is  at  vari- 
ance with  Davani  Ammal  v.  Ratna  Chetti  (l).  That  was  a  suit  brought 
to  recover  the  interest  due  under  a  mortgage-deed,  such  interest  being 
charged  on  land.  Following  the  decision  in  Lallu  Bhai  v.  Naran  (2), 

*  Second  Appeal  654  of  1885. 
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1886       this  Court  held  thab  the  suit  might  be  brought  under  Article  132  within 
FEB  6-      twelve  years,  though  until  then  six  or  three  years   had  been  considered  to 
~  be  the  prescribed   period  of  limitation  for  mere  mouey   decrees    according 

APPEL-     as  {.DQ  instrument  was  registered  or  not.     The    Bombay  case  was   one  in 
LATE       which  the  plaintiff   asked  for  a   money  decree  for  the  debt  due  upon  an 
CIVIL.      instrument  of  mortgage,   and  the  High  Court  at  Bombay  held   that  Article 
132  was  applicable.  Ic  was  argued  in  that  case  that  under  Act  XIV  of  1859 
M-  218=    anfj  Act  IX  of  1871,  a  suit  for  a  money  decree  was  a  suit  "  for  money  lent" 
10  Ind.  Jur.  an(j  SUDject  to  the  three  or  six  years'  rule  according  as  the   bond  was  not 
182t         or  was  registered  ;  and  that  a  suit  for  foreclosure  or  sale  was  held  to  be  a 
suit  "for  the  recovery  of  immoveable  property  or  of  an  interest  in  irnmove- 
able   property  "  and,   therefore,    governed  by  the  twelve  years'  rulo.     The 
Court  then  drew  attention   to  the  words,  "  to  enforce  payment  of  money 
charged  upon    immoveable   property,"    substituted   in    Article    132,    Act 
XV  of  1877  for  the  words  in  Act  IX  of   1871,  "  for  money  charged    uoon 
immoveable  property"  and  observed  that  the  change  was  not    made  with- 
out intention.     The  learned    Judges  further   observed   that    Article   147 
had   introduced  a    special  provision,  not   contained  in  the  previous  A«r,s, 
for  a  suit  by  a  mortgagee    for    foreclosure    or  sale.     They   then    referred 
to  the    provisions  of  the  Transfer   of  Property  Act   and  came  to    the  con- 
clusion that  Article  132  applied  to  a    suit  by  a   mortgagee  for  a  money 
[220]  decree.     I   may  also  refer   to   Muhammad  Zaki  v.  Chatku  (l)   in 
which  the  same  view  was  taken  by  the  High  Court  at  Allahabad.     I  a  the 
case  before  us  the  claim  for  a  money  decree  wouli  be  barred   pyjn  under 
the  twelve  years'  rule,  but  for  the  acknowledgment  pleaded  by  the  respond- 
ent.    The  Judge  must  therefore     be    asked    to  determine  the  question 
whether  the  acknowledgment  is  true  or  not,  and  if  it  is  true,    to  proceed 
to  dispose  of  the  case  on  the  merits. 

As  to  the  claim  for  a  decree  for  the  sale  of  the  hypothecated  pro- 
perty, the  Judge's  view  is  in  accordance  with  the  opinion  expressed  by 
the  High  Court  at  Allahabad.  Shib  Lai  v.  Ganga  Prasad  (2). 

In  that  case  it  was  held  by  the  Full  Bench  of  that  Court  that  a  suit 
by  the  obligee  for  a  decree  for  the  sale  of  hypothecated  property  was 
governed  by  Article  147,  Schedule  II,  Act  XV  of  1877.  The  Court  then 
said,  and  it  seems  to  me  very  justly,  that  if  the  transaction,  which  is  the 
subject  of  the  suit,  really  amounts  to  a  mortgage,  and  the  right  to  nav  off 
the  encumbrance  is  in  law  a  right  to  redeem,  there  is  no  reason  why  the 
right  of  the  mortgagee  to  bring  the  mortgaged  property  to  sale,  and 
that  of  the  mortgagor  to  pav  off  the  encumbrance,  should  stand  on  a 
different  footing  in  respect  of  limitation.  The  provisions  of  the  Transfer 
of  Property  Act  which  were  next-  referred  to  to  show  that  the  right  of 
the  obligor  to  pay  off  the  debt  dua  under  a  simcle  mortgage  and  to  re- 
cover back  the  mortgage  deed,  is  as  much  a  right  to  redeem  as  that  of 
the  obligee  to  satisfy  the  debt  payable  on  a  mortgage  with  possession  and 
to  recover  the  mortgage':!  property.  Section  60  of  Act  IV  of  1882  leaves 
no  room  for  doubt  on  this  noint.  Such  being  the  case,  the  construction 
placed  on  Articles  147  and  148  is  that  the  right  to  redeem  and  the  riqhh  to 
foreclose  or  sell  are  related  to  one  another  as  rights  arising  out  of  the 
same  mortgage  in  favour  resoectively  of  the  mortgagor  and  the  mortgagee, 
that  the  suits  mentioned  in  Articles  147  and  148  are  the  remedies  provid- 
ed for  the  enforcement  of  those  rights,  and  that  they  are  both  governed 
by  the  sixty  years'  rule.  This  view  appears  ti  me  to  be  reasonable. 

(1)7  A.  120.  (2)  6  A.  551. 
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There  then  remained  for  decision  the  further  question  what  suits  are 
then  to  he  treated  as  suits  brought  under  Article  132  "  to  enforce 
payment  of  money  charged  upon  immoveable  property.  "  It  has  al- 
ready been  stated  that  a  suit  for  a  money  decree  upon  a  mortgage 
[221]  deed  would  fall  within  those  words.  As  pointed  out  by  the  Allaha- 
bad  High  Court,  a  suit  for  the  enforcement  of  a  charge  on  iramoveable  pro- 
perty  as  denned  by  Section  100  of  Act  IV  of  1882,  might  also  fall  under 
that  section.  It  is  of  importance  that  that  Act  and  the  Limitation  Act 
should  be  read  together,  and  that  the  mode  in  which  mortgages  are  classi- 
fied,  the  remedies  enacted  as  available  for  each  description  of  mortgage, 
and  the  distinction  made  between  a  mortgage  and  a  charge  should  be 
steadily  kept  in  view.  Section  58  defines  a  mortgage  to  be  the  transfer  of 
an  interest  in  immoveable  property  for  the  purpose  of  securing  the  payment 
.of  money  lent.  Clause  B  defines  a  simple  mortgage  to  be  one  in  which  there 
is  no  delivery  of  possession  of  the  mortgaged  property,  but  in  which  the 
mortgagor  binds  himself  to  pay  the  debt  personally  and  agrees  expressly  or 
impliedly  that,  in  the  event  of  his  failing  to  pay  according  to  his  con- 
tract, the  mortgagee  shall  have  a  right  to  cause  the  mortgaged  property 
to  be  sold  and  the  proceeds  of  the  sale  to  be  applied,  so  far  as  may 
be  necessary,  in  payment  of  the  mortgage  money.  In  Section  100,  a 
charge  is  defined  to  arise  where  immoveable  property  of  one  person  is  by 
the  act  of  parties  or  operation  of  law  made  security  for  the  payment  of 
money  to  another,  and  the  transaction  does  not  amount  to  a  mortgage. 
The  distinction  then  between  a  simple  mortgage  and  a  charge  consists 
in  this,  viz.,  where  a  power  of  sale  is  conferred  upon  the  mortgagee 
expressly  or  impliedly  by  the  instrument  of  mortgage,  the  transaction  is  a 
mortgage  ;  otherwise  it  only  creates  a  charge.  Clause  C,  Section  58,  defines 
a  mortgage  by  way  of  conditional  sale.  Clause  D  defines  a  usufructuary 
mortgage  as  generally  understood  in  this  country.  Clause  E  defines  an 
English  mortgage.  Section  60  creates  a  right  in  the  mortgagor  to  require 
the  mortgages,  on  payment  or  tender  of  the  debt,  to  deliver  up  the  mortgage 
deed,  if  any,  and  where  the  mortgage  is  with  possession,  to  deliver  the 
mortgaged  property.  It  then  enacts  that  this  right  shall  be  called  the 
right  to  redeem,  and  that  a  suit  to  enforce  it  shall  be  called  a  suit  for 
redemption.  Section  67  creates  a  right  in  the  mortgagee  to  obtain  an  order 
from  the  Court  for  foreclosure  or  sale  in  the  absence  of  a  contract  to  the 
contrary,  but  adds  that  nothing  in  this  section  shall  be  deemed  to  authorize 
a  simple  mortgagee  as  such  to  institute  a  suit  for  foreclosure  or  an  usfruc- 
tuary  mortgagee  as  such  to  institute  a  suit  for  foreclosure  or  sale  or  a 
mortgagee  by  conditional  sale  as  such  to  institute  a  suit  for  sale.  It  is 
provided  [222]  by  Section  100  that  all  the  provisions  as  to  a  mortgagee 
instituting  a  suit  for  the  sale  of  the  mortgaged  property  shall,  so  far  as  may 
be,  apply  to  the  person  having  a  charge.  Section  69  specifies  the  cases  in 
which  alone  a  power  to  sell  without  the  intervention  of  the  Court  may 
validly  be  conferred  upon  the  mortgagee  by  the  instrument  of  mortgage. 

Having  regard  to  these  provisions  the  substantial  question  is  whether 
the  hypothecation,  which  is  the  subject  of  the  present  suit,  is  a  simple 
mortgage  within  the  meaning  of  Act  IV  of  1882,  and  whether  that  Act 
has  application  to  mortgages  which  were  executed  prior  to  the  1st  July 
1882  when  it  came  into  force.  The  mode  in  which  this  Act  affects  the 
Act  of  Limitation  is  by  creating  new  rights  and  liabilities  in  the  mortgagor 
And  in  the  mortgagee,  and  I  do  not  think  that  such  rights  and  liabilities 
can  have  retrospective  operation. 

Prior  to  Act  IV  of  1882,  the  obligor  had  only  the  rights  of  an  ordinary 
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debtor  under  a  hypothecation  deed.  On  the  one  hand  he  had  no 
right  of  redemption,  whilst  on  the  other  the  obligee  had  no  power  of  sale 
as  inherent  in  the  contract.  If  the  Courts  ordered  a  sale,  they  did  so 
as  it  was  the  only  mode  in  which  a  charge  could  be  enforced.  There  is 
no  doubt  that  Acb  IV  of  1882  affects  the  Act  of  Limitation  as  to  mort- 
gages executed  subsequently  to  July  1882,  but  as  already  remarked,  it  does 
so  by  creating  new  rights  and  liabilities  in  the  obligor  and  obligee  with 
reference  to  those  mortgages. 

In  this  view  it  seems  to  me  that  Act  IV  of  1882  could  have  no  retros- 
pective operation,  and  I  hold  therefore  that  the  claim  for  the  sale  of  the 
hypothecated  property  was  oce  to  enforce  a  charge,  that  io  falls  under 
Article  132,  and  that  the  hypothecation  on  which  it  is  based  does  not 
possess  the  properties  with  which  mortgages  executed  subsequent  to  4th 
July  1882  are  invested  by  Act  IV  of  1882. 

I  am  also  of  opinion  that  the  decree  of  the  lower  appellate  Court 
must  be  set  aside  and  the  appeal  remanded  for  decision  uoon  the  question 
whether  the  acknowledgment,  referred  to  in  paragraph  7  of  the  District 
Munsif's  judgment  is  true,  and,  if  it  is  found  to  be  true,  upon  the  merits. 
The  costs  will  abide  and  follow  the  result. 

PARKER,  J. — This  is  a  suit  by  a  simple  mortgagee  to  enforce  payment 
of  a  debt  by  the  sale  of  the  property  hypothecated.  The  deed  was  executed 
in  May  1870,  the  debt  being  payable  in  April  1871.  The  suit  was  brought  on 
22nd  March  1884,  and  if  Article  132,  [223]  Schedule  II  of  the  Limita- 
tion Act  applies,  it  would  be  barred  unless  an  acknowledgment  alleged  to 
have  been  made  by  defendant's  father  on  24th  March  1872  is  genuine.- 
The  District  Munsif  found  that  the  acknowledgment  was  not  genuine  ;  and 
held  that  the  suit  was  barred  under  Article  132. 

On  appeal  the  District  Judge  has  held  on  the  strength  of  Shib  Lai  v. 
Ganga  Prasad  (1),  that  the  suit  is  governed  by  Article  147  and  not 
Article  132,  and  that  the  time  of  limitation  is  sixty  years. 

If  this  decision  be  held  correct,  the  introduction  of  Article  147  into 
the  present  Limitation  Act  made  a  change  in  the  law  of  very  serious 
importance.  From  1793  to  1877  twelve  years  was  the  period  of  limitation 
for  suits  of  this  character,  and  it  would  be  indeed  strange  if  we  should 
find,  while  the  English  Eeai  Property  Act  of  1874  reduced  the  period  from 
twenty  to  twelve  years  within  the  United  Kingdom,  that  the  Indian 
legislature  extended  it  from  twelve  to  sixty  years  in  1877  for  British  India. 
We  do  not  find  however  that  the  other  High  Courts  in  India  have  adopted 
the  same  construction  as  Allahabad.  The  doubt  caused  by  the  introduc- 
tion of  Article  147  was  discussed  by  the  Bombay  High  Court  it)  Lallu 
Bhai  v.  Naran  (2)  and  the  learned  Judges  came  to  the  conclusion,  in  a 
case  similar  to  the  present,  that  money  lent  on  mortgage  was,  in  ordinary 
legal  phraseology,  money  charged  on  immoveable  property,  and  that  Article 
132  would  govern  the  suit. 

This  decision  was  assented  to,  with  the  same  hesitation,  by  this 
Court  in  Davani  Ammal  v.  Batna  Chetti  (3). 

Mohammad  Zaki  v.  Chatku  (4)  was  referred  to  as  being  somewhat 
at  variance  with  the  Full  Bench  decision  in  Shib  Lai  v.  Ganga  Prasad  (1), 
but  on  reading  the  former  case  it  would  appear  that  the  Court  held 
that  the  unsatisfied  balance  was  a  debt  charged  upon  immoveable  property 
in  contradistinction  to  a  mortgage  and  hence  that  Article  132  applied. 


(I)  6  A.  551. 


(2)  6  B.  719. 


(3)  6  M.  417. 


(4)  7  A.  120. 
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Although  the  words  "  by  a  mortgagee  for  foreclosure  or  sale"  would        1885 
under  the  definition  of  "  mortgagee  "  given  in  the  Transfer  of  Property  Act,     Nov.  10, 
1882,    Section    58,  include  an  hypotbecatee,  it  must   be  remembered  tbat 
there  was  no  such  definition  of  the  term   "  mortgagee  "  in    1877  when  the     APPEL- 
present  Limitation  Act  was  passed.     For  some  eighty  years  previous  to       LATE 
1877   an  bypothecatee  (or  simple  mortgagee  as  now  defined)  had  alwa>s      OlVlL. 
been  regarded  as  [224]  one  who  had  a  charge  upon  immoveable  property, 
and  the  ''mortgagee"  who  according  to  the  old  law  could  be  sued  within    "  "•  ^ 
sixty  years  of   the  mortgage  was  the  party  in  possession.     AD  extended  10  Ind  Jur> 
technical  definition  given  to  the  term  "  mortgagee"  by   legislation  subse- 
quent to  1877  will  uot  also  extend  the  period  durirg  which  one  who  was  not 
technically  a  mortgagee  at  the  time  of  the  passing  of  tbat  Act  can  sue  to 
enforce  a  claim. 

No  sufficient  ground  has,  to  my  mind,  been  shown  to  impugn  the 
decision  of  the  Division  Bench  of  this  Court  in  Davani  Ammal  v.  Ratna 
Chetti  (1).  and  I  am  fortified  in  this  conclusion  by  the  fact  that  the  Bombay 
High  Court  has  arrived  at  a  similar  opinion. 

With  all  deference,  therefore,  to  the  ruling  of  the  learned  Judges  of  the 
Allahabad  High  Court,  I  would  reverse  the  decree  of  the  Lower  Appellate 
Court  and  remand  the  appeal  for  a  decision  upon  the  other  points  which 
arise.  The  costs  to  abide  and  follow  the  result. 


9  M.  224  =  2  Weir   125. 

APPELLATE    CEIMINAL. 

Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  VIEAN  AND  OTHEES.* 
[12th  and  17th  February,  1886.J 

Criminal  Procedure  Code,  Sections  164,  364,  533 — Evidence  Act,  SectionsGf),  SO— Confer 
sions— Improper  examination  of  accused  persons  by  Magistrate  —  Record  rejected. 

The  Deputy  Magistrate  of  Malabar,  purporting  to  act  under  the  provisions  of 
the  Mapilla  Act  (Madras  Act.  XX  of  1859),  recorded  a  statement  in  the  nature  of 
a  confession  made  by  V,  who  was  under  arrest  on  suspicion  of  being  concerned 
in  a  Mapilla  outrage.  This  statement,  which  was  made  in  Malaynlam.  was 
recorded  in  English  in  the  form  of  a  narrative  and  was  signed  by  the  Magistrate 
only. 

The  same  Magistrate  shortly  afterwards,  purporting  to  act  under  the  Code  of 
Criminal  Procedure,  before  any  evidence  was  recorded  against  V,  examined  him 
as  to  this  statement  which  was  read  over  and  traut-lited  to  him.  In  answer  to 
questions,  V  admitted  that  he  had  made  it  voluntarily. 

This  examination  was  recorded  according  to  the  provisions  of  Section  364  of 
the  Code  of  Criminal  Procedure  After  other  evidence  was  recorded,  V  retracted 
his  statement.  He  was  committed  to  the  Sessions,  tried  and  convicted  mainly 
on  his  own  recorded  statement  and  examination. 

[225]  The  Deputy  Magistrate  was  examined  as  a  witness  and  stated  that  the 
statt-ment  recorded  by  him  was  made  by  V  and  was  correctly  recorded  and  was 
made  voluntarily  : 

Held,  that  the  record  of  the  statement  made  by  V  to  the  Deputy  Magistrate 
was  not  admissible  in  evidence  against  V. 

Per  PARKER,  J. — The  provisions  of  Section  164  of  the  Code  of  Criminal  Proce- 
dure are  imperative,  and  Section  533  will  not  render  a  confession  admissible  where 
no  attempt  has  been  made  to  conform  to  the  provisions  of  the  former  section. 

*  Referred  Trial  61  of  1885. 
(1)  6  M.  417. 

553 
M  III— 70 


9  Mad.  226 


INDIAN    DECISIONS,    NEW   SERIES 


[Yol. 


1886 

FEB.  17. 

APPEL- 

LATK 

CRIMINAL 

9  H    224- 
2  Weir  125 


If  the  confessional  statement  of  V  was  recorded  by  the  Magistrate  in  his  exe- 
cutive capacity,  it  was  not  receivable  in  evidence  under  Section  80  of  the 
Evidence  Act. 

The  action  of  the  Magistrate  in  examining  V  as  to  his  confessional  statement 
before  there  was  anv  legil  evidence  on  the  record  against  him  was  illegil  and, 
therefore,  the  record  of suia  examination  oould  not  be  used  in  evidence  against 
V. 

Inasmuch  as  the  record  of  the  statement  of  V  was  not  admissible,  secondary 
evidence  thereof  could  not  be  given. 

[P.,  23  B.  2-21  (22«) ;  8  C.W.N.  22  (241  ;  7  O.C  191  ;  R..  17  G.  862  (WO)  ;  4  Bom.  L.R. 
785(787);  2  C.W.N.  702  (708,  717)  ;  L.B.R.  (1893—1900).  70  (71);  D.,  21  B. 
495  1501).] 

THIS  was  an  appeal  from  the  conviction  and  sentence  of  the  Sessions 
Judge  of  South  Malabar  (H.  J.  Stokes). 

The  faces  and  arguments  appear  from  the  judgments. 

Mr.  Wedderburn,  for  appellants. 

The  Acting  Government  Pleader  (Mr.  Powell],  for  the  Crown. 

The  Court  (BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENTS. 

PARKER,  J. — The  three  prisoners  (Manillas)  have  be^n  sentenced  to 
death  for  having  taken  part  in  the  murder  of  one  Kutti  Karian  and  his 
family  on  the  night  of  2nd  May  1885.  Of  the  fact  of  the  murder  there 
is  no  doubt  Tnis  Kutti  Karian  (a  low-caste  man)  had  become  converted 
to  Islam,  but  had  reverted  to  his  former  condition.  The  Mapillas  of  his 
neighbourhood,  under  the  impulse  of  religious  fanaticism,  resolved  to 
revenge  the  insult  to  their  religion  by  taking  his  life,  and  on  the  night  of 
2nd  May  a  body  of  them  surrounded  his  hut,  set  fire  to  it,  slaughtered 
him  and  his  wife  and  one  child,  and  threo  other  children  parishe  \  in  the 
flames.  Tbey  then  marched  away  to  some  distance,  took  possession  of 
the  house  of  a  Nambudri  where  they  resolved  to  make  a  stand,  and  there 
waited  to  be  attacked.  In  the  course  of  the  afternoon  troops  arrived,  and 
all  that  were  in  the  house  (eleven  men  and  a  boy)  were  shot. 

The  case  for  the  prosecution  is  that  the  three  prisoners  (appellants) 
wera  members  of  the  gang  who  murdered  this  family,  but  deserted  their 
comrades  before  they  occupied  the  house  of  the  Nambudri.  Prisoner  No.  1 
was  arrested  on  8th  May  ;  prisoner  No.  2  at  Calicut  on  15th  May  ;  and 
No.  3  at  Cannanore  on  23rd  May.  The  cise  against  them  turns  almost 
entirely  upon  confe3-[226]sions  which  they  are  alleged  to  have  made, 
which  confessions  were  retracted  at  the  Sessions.  Evidence  has  been 
called  to  corroborate  those  confessions,  but  taken  by  itself  it  is  very  incon- 
clusive and  meagre  ;  and  it  is  conceded  that  the  convictions  .cannot  stand 
unless  the  confessions  are  held  admissible  in  evidence  and  reliable  in 
character. 

It  is  objected  by  the  learned  counsel  for  the  prisoners  that  these  con- 
fessions are  not  admissible  in  law  as  evidence. 

Prisoner  No.  1  made  three  separate  statements  before  the  Daputy 
Magistrate  (Mr.  Karunakara  Menon)  on  9th  May  ;  a  fourth  on  19th  May, 
and  a  fifth  on  31st  May  ;  bun  none  of  these  statements  were  recorded 
under  Sections  164  or  364  of  the  Code  of  Criminal  Procedure.  The  ques- 
tions put  and  answers  given  were  not  written  down ;  they  were  not  taken 
down  in  the  language  in  which  they  were  made,  but  in  English  ;  they 
were  not  signed  by  the  prisoner  or  certified  by  the  Magistrate.  Similar 
statements  were  taken  from  prisoner  No.  2  on  16th  and  19th  May  and 
from  prisoner  No.  3  on  25th  and  26th  May.  At  the  trial  the  Sessions  Judge 
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held  that  the  testimony  of  the  Deputy  Magistrate  would  not  cure  these 

radical  defects  under  the  saving  provisions  of  S.  533  of  the  Code  of  Criminal  FEB.  IT. 

Procedure  since  the  provisions  of  Sections  164  and  364  had  not   only   not  4ppj-,, 

been  fully  complied  with,  but  not  complied  with  at  all ;  but  he  heH  that, 

since  these  statements  were  read  over  to  the  prisoners  on   5th  June,  and  LATE 

were  acknowledged  by  them  to  have  been  voluntarily  made  (which  acknow-  CRIMINAL. 

ledgments   were  duly  recorded   and  signed),  secondary  evidence  of   the  9jj~224=i 

contents  of  these  confessions  could  be  given  by  the  oral  testimony  of  the  n -w    '490. 
•i-x     "v-     •»«•      •   i  &  Weir  liDi 

Deputy  Magistrate. 

The  points  argued  in  this  appeal  are — 

I.  Whether  the  provisions  of  Section  533  enable  these  statements 
to  be  tendered  in  evidence,  presuming  that  the  Deouty 
Magistrate  was  acting  under  Section  164,  notwithstanding  the 
neglect  of  the  provisions  of  that  section  and  of  Section  364  ? 
II.  Whether  if  these  statameats  were  taken  under  any  other  pro- 
cedure, they  are  admissible  in  evidence  under  Section  80  of 
the  Evidence  Act  ? 

III.  Whether  the  acknowledgments  made  by  prisoners  on  5th  June 
have  the  effect  of  incorporating  those  statements  in  the 
acknowledgments  that  day  made  ? 

[227]  IV.  Whether  secondary  evidence  of  the  contents  of  these  docu- 
ments can  be  and  has  been  given  by  the  testimony  of  the 
Deputy  Magistrate  ? 

Upon  the  first  point  I  am  of  opinion  that  the  provisions  of  Section 
164  are  imperative  and  that  Section  533  will  not  render  the  confession 
admissible  where  no  attempt  at  all  has  been  made  to  conform  to  its  provi- 
sions. We  have  been  referred  to  the  rulings  of  Daya  Anand  v.  Reciina  (l),* 
Eegina  v.  Amrita  Govinda  (2),  In  re  Mayadeb  Gossami  (3),  Regina  v. 
Shivya  (4).  These  rulings  wera  given  under  the  old  Code,  but  the  immense 
importance  of  having  the  exact;  words  of  the  prisoner  recorded  in  his  own 
language  has  in  no  way  diminished.  I  hold  that  the  Sessions  Judge 
rightly  ruled  they  were  inadmissible  under  Section  533. 

It  is  contended,  however,  that  when  the^e  confessions  were  taken  by 
the  Deputy  Magistrate,  he  was  acting  not  under  the  Criminal  Procedure 
Code,  bub  under  the  provisions  of  the  Manilla  Act  (Madras  Act  XX  of 
1859J.  Section  7  of  that  Act  authorizes  the  District  Magistrate  to  cause 
the  apprehension  of  any  Mapilla  and  his  detention  "  aft^r  such  inquiry  as 
he  may  think  necessary  ;"  and  thouah  the  Deputy  Magistrate  may  have 
been  acting  in  an  executive  caoacity  under  the  orders  of  the  District 
Magistrate,  and  aiding  him  to  make  an  inquiry  under  this  section,  there  is 
nothing  in  the  Mapilla  Act  authorizing  the  District  Magistrate  to  examine 
a  suspected  person  or  to  take  from  him  any  statement  or  confession. 
Such  a  course  may  not  be  improper  and  mav  even  he  advisable  ;  hut  the 
statements  as  to  which  Section  80  of  the  Evidence  Act  savs  that  certain 
presumptions  shall  be  drawn  are  statements  or  confessions  taken  in  accord- 
ance with  law.  This  section  does  not  render  admissible  anv  particular 
kind  of  evidence,  bub  only  dispenses  with  the  necessity  for  formal  proof 
in  the  case  of  certain  documents  taken  in  accordance  with  law.  If  a 
document  has  not  been  taken  in  accordance  with  law,  Section  80  does  not 
operate  to  render  it  admissible.  The  section  merely  gives  legal  sanction  to 

(1)  11  B.H.C.R.  44.    ['  is  stated  as  Beg.  v.  Daya  Anand—  ED.]  (2)  10  B.H.C.R.  497. 
(3)  6  C.   762.  (4)  1  B.  219  (220). 
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1886       tho  maxim    "  Omnia  prc&sumuntur  rite  esse  acta"  with  regard  to  docu- 

FEB.  17.     ments  taken  in  the  course  of  a  judicial    proceeding.     In    my    opinion, 

therefore,  tbese  statements,   if  recorded   by  the  Deputy  [228]  Magistrate 

APPEL-     a8  ari  executive  officer,  are  not  receivable  under  Section  80  of  the  Evid- 

LATE       ence  Act. 

CRIMINAL.          I  now  come  to  the  third  point — whether  the  acknowledgments   made 

by  the  prisoners  on  5th  June   had   the  effect  of   incorporating  these  state- 

9  M  224=    ments.     lu  recording  these  statements  of  5th  June  the  Deputy  Magistrate 

2  Weir  125.   was  admittedly  acting  and  purported  to  be  acting    in  a  stage   of  a  judicial 

proceeding,  and  not  as  an  executive  officer.     He  was,  therefore,    governed 

in  recording  these  statements  by  the  provisions  of  the  Code  of    Criminal 

Piocedure,  and  it  is  necessary  to  consider  whether  his  proceedings  were  in 

accordance  with  that  Code. 

On  5th  June  when  the  prisoners  were  placed  before  the  Magistrate 
there  wa.s  no  evidence  on  the  record  against  them.  Such  evidence,  as 
was  afterwards  obtained,  was  not  obtained  till  laser  in  the  month  and  all 
previous  proceedings  appear  to  have  been  under  the  Mapilla  Act.  The 
statements,  which  they  had  previously  given,  had  not  been  made  legal 
evidence  against  them  ;  nor,  as  it  appears  from  the  examination  itself, 
had  they  up  to  that  time  been  brought  on  to  the  record  of  the  preliminary 
enquiry.  Under  Section  342  of  the  Criminal  Procedure  Code,  therefore, 
the  Deputy  Magistrate  was  not  justified  in  putting  any  question  at  all  to 
the  accused  since  it  is  only  for  trie  purpose  of  enabling  an  accuse!  person 
to  explain  circumstances  appearing  in  the  evidence  against  him  that  a 
question  ever  can  be  put;  and  still  less  of  course  was  the  Magistrate  justi- 
fied in  putting  questions  for  the  purpose  of  getting  the  accused  to  incrimn 
nate  themselves  -a  procedure  which  Section  342  was  specially  designed 
to  prevent.  Had  the  accused  on  5th  June  offered  to  confess,  such  confes- 
sions could  no  doubt  have  been  takan  and  recorded  before  the  commence* 
ment  of  the  inquiry  under  Section  164-,  and  after  the  Magistrate  had  satis- 
fied himself  upon  questioning  the  accused  that  they  were  going  to  make 
voluntary  confessions.  Such  confessions  could  then  have  been  recorded 
with  the  declaration  prescribed  by  Section  164.  But  these  statements 
were  not  given,  and  do  not  profess  to  have  been  given  under  Section  164, 
but  under  Section  364  in  answer  to  questions  put  by  the  Magistrate  ;  and 
Dot  only  did  the  Magistrate  put  questions  to  each  accuse!  wheu  there  was 
no  evidence  on  the  record  against  him  which  he  could  be  asked  to  explain, 
bur.  he  actually  cross-examined  eacn  prisoner  at  great;  length  with  regard 
to  the  part  supposed  to  have  been  taken  by  the  other  prisoners — -a  course 
of  proceeding  most  [229]  unjustifiable  and  which  has  often  been  noticed 
with  censure  by  this  Court.  1  am  of  opinion  that  the  procedure  of  the 
Deputy  Magistrate  on  5th  June  was  illegal  and  that  the  questions  put  to 
and  answers  then  obtained  from  the  prisoners  must  be  excluded  from 
the  record  of  this  trial. 

And  lastly  with  regard  to  the  secondary  evidence  of  the  contents  of 
these  statements,  I  am  of  opinion  that  it  is  not  admissible  under  Section 
91  of  the  Evidence  Act,  since  the  statements  recorded  are  in  themselves 
inadmissible — Begina  v.  Bai  Ratan  (1)  and  Queen  v.  Shivya  (2).  The 
question  does  not  arise  whether  the  Deputy  Magistrate  could  be  askeJ  to 
give  evidence  as  to  what  was  said  to  him  as  an  executive  officer  arid  not  as 
a  Magistrate,  using  the  statements  to  refresh  his  memory,  since  he  has  only 
stated  in  general  terms  that  the  prisoners  "made  confessional  statements" 

(1)  10  B.H  C.R.  166.  .(a)  1  B.  219  (220). 
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— hut  was  never  asked  what  each    prisoner  said  or  to  connect    any   one 
prisoner  with  any  particular  statement.  FEB-  17« 

The  result  of  the  case,  therefore,   is  that,  as  none  of  the  statements 
•made  hy  the  prisoners  are  admissible  in  evidence,   and  as  the  prisoners 
completely  retracted  all  former  statements  at  the  trial,  there  is  no  evidence        LATE 
on  which  the  conviction  can  stand.  CRIMINAL, 

I  have  found  it  necessary  to  go  then   minutely  into  the  legal  Dointe,    9  M  224=* 
but  in  justice  to  prisoners  Nos.  1  and  2  I  feel  bound   to  state  than,  irres-   ^  Weir  125. 
peotive  of  technical  objections.  I  should  also  have    held  them    entitled  to 
acquittal  on    the  merits.     Had  the    statements    ca,ken    from    them   been 
admissible  in  evidence,    they   would  not    have  sufficed  for  a  conviction 
unless  the  Court    were  satisfied   that    thev  wore   voluntarily  ma^o  and 
were  true  in  fact.     On  neither  of  these  points  do  I  feel  myself  satisfied. 

No  less  than  three  statements  were  taken  hy  the  Daoutv  Magistrate 
on  9th  May  from  prisoner  No.  1.  In  the  first  two  of  these  he  certainly 
.did  not  confess  and  manifestly  had  no  intention  of  confessing.  No 
explanation  at  all  is  given  of  the  complete  change  of  front  executed  on  the 
.same  day. 

Prisoner  No.  2  presented  himself  before  the  District  Magistrate  at  Cali- 
cut on  15th  May.  The  Sessions  Judge  says  :  he  "surrendered  "  himself 
and  next  day  (16th)  made  a  "confessional  statement."  This  is  altogether 
inaccurate.  In  the  statement  made  on  16th  May  he  declares  that  the 
murders  took  place  during  his  [230]  absence  ;  that  on  his  return  he 
heard  of  them  and  for  some  days  went  about  his  business,  but  finding 
that  he  had  someho  wincurred  the  suspicion  of  the  police  he  came  with 
his  wife  and  children  to  the  District  Magistrate — obviously  for  protection. 
There  is  not  a  word  in  the  statement  which  can  be  construed  into  a  con- 
fession of  guilt  or  guilty  knowledge.  This  is  not  the  conduct  or  the 
language  of  a  man  who  knew  himself  to  be  guilty,  or  of  one  who  intended 
to  confess.  He  was,  however,  given  into  custody,  and  after  being  three 
days  in  custody  he  makes — a  confession  (?)  On  the  very  same  day 
(19th  May)  prisoner  No.  1  finds  it  necessary  to  m^ke  an  additional  state- 
ment in  which  the  confession  (?)  of  the  prisoner  No.  2  is  corroborated  in 
due  detail  and  he  begins  it  as  follows:  I  wish  to  make  a  statement. 
'Through  stupidity  I  made  several  false  statements  when  examined  the 
other  day.  /  did  not  tell  the  whole  truth  then." 

A  few  days  pass  and  the  prisoner  No.  3  is  arrested  at  Cannanore  on 
23rd  May.  On  25th  May  he  makes  before  the  Deputv  Magistrate  Mr. 
D'Cruz  a  statement  in  which  he  represents  himself  an  unwilling  spectator 
of  the  murders.  On  the  next  day  (26th)  he  is  produced  before  the  same 
Deputy  Magistrate  who  has  recorded  the  other  statements,  and  makes  a 
long  confession  in  which  he  represents  himself  as  having  taken  a  very 
prominent  part  in  the  whole  plan.  After  he  has  done  this  the  prisoner 
No.  1  again  finds  it  necessary  (on  31st  May)  to  make  a  long  statement, 
correcting  and  enlarging  his  former  statements  and  bringing  them  into 
conformity  with  the  story  as  told  by  the  prisoner  No.  3. 

I  find  it  impossible,  under  these  circumstances,  to  believe  that  the 
confessions  of  prisoners  Nos.  1  and  2  were  voluntarily  made,  and  it  seems 
also  open  to  doubt  whether  that  of  prisoner  No.  3  was  untutored  and 
-voluntary.  In  any  case  great  reliance  cannot  be  placed  upon  a  confession 
which  requires  such  frequent  correction,  and  the  sequence  of  these  state- 
ments seems  far  more  suggestive  of  a  concocted  case  than  of  true  con- 
•.fessions. 
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1886  There  is  yeb  another  piece  of  internal  evidence  which  makes  me  doubt 

FEB.  17.      whether  the  story  put  forward  by  the  prosecution  is  a  true  story.    The  pri^ 
soners  reuresented — ir  were  made  to  represent — that  the  Manillas   who 
APPEL-     went  to    murder    Kutti    Ktrian    were  12   in    number.  This    corresoonds 
LATE       exactly  with  the  number  killed  at  the   Nambudri's  illam,   and  gava  rise  to 
CRIMINAL,  the  cbvious  suggestion  that  prisoners  might  not  really   have   been  there. 
They  account  for  [231]  this  by  saying  that  they  left  their  comrades  before 
9  M.  224=    they  occupied  the   illam,  and   this — with   tha  feir  of    the   consequences 
2  Weir  123.  before  their  eyes — would  not  ba  in  itself  imorjbihla.     Wnat    is  improba- 
ble is  that  their  places  would  be  readily  taken  by  three  other   man, — or 
two  men  and   a   boy — not  concerned   in  the  murders.     If   I    understand 
rightly  the  aim  of  the  fanatics  who  perpetrate  outrages  of  this  description, 
it  is  to  gain  eternal  haopiness  for  r.hemsalves  by  some  signal  acu<  in  vindi- 
cation of  their  religion  in  the  doing  of  which  they  will  sacrifice   their  own 
lives,  and   thus  die  what  they  regard  as  a  glorious  daatn.    But  to  court  the 
death  without  the  glory  is  another  matter  and  it  is   not  eisy  to  imagine 
the  frame  of  mind  in  which  a  man  would   feal  attracted   to  sacrifice  his 
own    life    and    be    shot    down    by  troops  merely  because  glory   had    been 
achieved  by  somebody  else,  and  not  by  himself.     Such  an  act  is  no  doubt 
possible,  but  it  is  not  prima  facie  so   probable  as  to  ba  readily   accepted 
without  clear  proof. 

As  a  matter  of  fact,  however,  I  may  point  o'lt  that  the  prisoners 
spoke  only  to  the  gang  being  joined  by  one  young  Mipilla,  and  that  the 
presence  of  the  other  man  and  of  the  boy  among  the  dead  bodies  is  wholly 
unaccounted  for.  and  there  is  nothing  on  the  record  to  bear  out  the  state- 
ment in  the  judgment  that  the  number  shot  down  in  the  illam  was  made 
up  to  twelve  by  two  men  (one  of  whom  brought  a  child  with  him)  having 
voluntarily  joined  them. 

Under  all  these  circumstances,  I  cannot  but  regard  the  case  for  the  pro- 
secution with  great  distrust.  On  all  grounds,  therefore,  I  would  reverse 
the  conviction  and  direct  that  the  prisoners  be  discharged. 

BRANDT,  J. — The  three  appellants,  (l)  Nadutodiyil  Parambil  Viran 
alias  Viran  Mohidin,  (2)  Vaduvan  alias  Ariparambil  Kunhi  Koya, 
(3)  Edavalat  Parambil  Pari  Mohidin,  have  been  convicted  by  the  Sessions 
Judge,  Soubh  Malabar,  concurring  with  the  assessors,  of  murder,  abetment 
of  murder  and  mischief  by  fire  with  intenb  to  destroy  a  dwelling  house — • 
Sections  302,  109  and  302,  and  436  of  the  Penal  Code,  and  have  been 
sentenced  to  death  subject  to  confirmation  of  the  sentences  by  the  High 
Court. 

In  the  memorandum  of  appeal  preferred  by  the  appellants  Nos.  1 
and  2,  the  grounds  stated  are  that  the  appellants  were  induced  to  make 
the  incriminating  statements  recorded  as  given  by  them  by  promises  and 
threats  and  torture  on  the  part  of  the  police,  [232]  and  that  the  whole 
number  of  parsons  who  committed  the  offences  were  killed  by  the  English 
soldiers. 

Appellant  No.  3  states  that,  under  the  influence  of  fear,  he  accom- 
panied those  who  committed  the  offences  for  a  short  way,  but  represents 
that  he  escaped  before  the  murder  was  done. 

The  case  has  been  further  ably  argued  both  on  points  of  law  and  on 
the  facts  by  the  learned  counsel  appointed  to  defend  the  appellants,  and 
in  support  of  the  conviction  by  the  learned  Government  Pleader. 

There  is  no  question  as  to  the  fact  of  the  murder  of  a  Cheruma  or 
low-caste  man  and  his  wife  and  family  on  the  night  of  1st  or  early  morn- 
ing of  the  2nd  May  1885  ;  of  five  children  only  one  escaped,  one  of  those 
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who  died  having  been  cut  to  death  and  three  others  having  perished  in  the        1886 
flames  of  the  hut  which  was  set  fire  to.  FEB.  17. 

It  may  also  be  taken  as  proved  that  this  terrible  act  was  committed 

by  a  gang  of  men  consisting  of  ten  or  twelve  persons,  and  that  the  motive     APPEL- 
was  revenge  and  fanatical  rage  caused   by  the    Gheruma's   apostacy  from       LATE 
the  Muhammadan  religion  which  he    had  embraced  for  a  while,  only  to  CRIMINAL* 
give  it  up  again  for   his  former  persuasion  or  religion  :  and  that  twelve 
persons  (one  of  whom  was  a  child)  were  shot  down  in  a  house  in  which    9  M.  224  = 
they  made  a  stand  on  the  evening  of  the  3rd  May,  and  chat  of  these  there  2  Weir  12S> 
is  very  little  doubt  that  nine  at  least  were  some  of  those  who  had  commit- 
ted the  murder. 

It  is  the  case  for  the  prosecution,  and  the  Sessions  Judge  finds 
that  the  other  three  then  shot  had  joined  the  gang  in  the  place  of  the 
three  appellants,  who  left  their  comrades — tppellaubs  Nos.  1  and  3  on 
the  evening  of  the  2nd  May,  and  the  appellant  No.  2  on  the  morning  of 
the  3rd  idem. 

The  convictions  depend  almost  entirely,  it  may  be  said,  on  cer- 
tain statements  or  confessions  recorded  as  made  by  them  on  various 
occasions  between  the  9ch  May  and  5t;h  June  ;  there  is  evidence  of 
some  witnesses,  which  is  referred  to  as  corroborating  the  confessions 
in  certain  respects. 

The  Sessions  Judge  expresses  himself  as  very  doubtful  whether  these 
statements  were  admissible  in  evidence,  they  not  having  been  recorded 
under  either  Section  164  or  364  of  the  Criminal  Procedure  Code  ;  and  held 
that,  not  having  been  recorded  as  required  by  the  Code,  evidence  orally 
given  by  the  Magistrate  who  recorded  them  [233]  that  they  were 
"  duly "  and  voluntarily  made  could  not  make  them  admissible  under 
Section  533,  Criminal  Procedure  Code  ;  that  in  fact  Section  533  did  not 
apply  at  all,  as  the  requirements  of  that  section  were  not  only  not;  fully 
complied  with,  but  not  complied  with  at  all. 

He  held,  however,  that  these  statements  having  been  read  over  to 
appellants  Nos.  1  and  2  on  the  5th  June  and  acknowledged  by  them  to 
have  been  voluntarily  made,  and  the  acknowledgments  having  been  duly 
recorded  under  Section  364  and  signed  by  them,  they  constitute  admis- 
sions in  writing,  that  secondary  evidence  ot  these  documents  is  therefore 
admissible  under  Section  65  of  the  Evidence  Act  (Clause  b)  and  that  "  the 
fact  that  they  confessed  on  the  dates  appearing  on  the  several  documents 
may  be  proved  and  is  proved  "  by  the  Magistrate  who  recorded  them. 

I  understand  the  same  course  of  reasoning  to  be  followed,  and  the 
same  grounds  for  admitting  the  statements  made,  to  apply  in  the  case  oi 
the  appellant  No.  3. 

Then  taking  the  accounts  of  the  three  appellants  as  telling  against 
them  and  showing  in  what  respects  there  is  independent  evidence  to 
corroborate  these,  and  using  the  statements  made  by  appellants  Nos.  2 
and  3  implicating  appellant  No.  1  as  against  the  latter,  and  similar  state- 
ments made  by  Nos.  1  and  3  as  against  No.  2,  and  a  statement  made  by 
No.  2  as  against  No.  3,  the  Judge  held  the  charges  fully  established. 

It  is  contended  in  appeal  that  the  statements  recorded  as  made  by 
appellant  No.  1  on  the  9th,  19th  and  31st  May,  by  appellant  No.  2  on  the 
16th  and  19th  May,  and  by  the  appellant  No.  3  on  the  25th  and  26th 
May  are  wholly  inadmissible  in  evidence,  (1)  because  if  taken  or  purport- 
ing to  be  taken  under  the  provisions  of  Section  164,  Criminal  Procedure 
Code,  they  are  not  recorded  in  the  manner  therein  required,  and  that  they 
cannot  be  admitted,  all  defects  being  cured  and  omissions  supplied  under 
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1886       the  provisions  of  Section  533,    Criminal    Procedure    Code,  and  (2)  that  if 
FEB.  17.     not  taken  or  purporting   to   be  taken  under   Section  164,  they  were  taken 
without  any  authority  at  all — not  in  accordance  with  law — and  that  there- 
APPEL-      fore  SQCtion  80  of  the  Evidence  Act  does  not  in  any  way  apply  to  them, 

LATE  To  ascertain  if  possible    the  nature  of  the    statements  recorded   as 

CRIMINAL,  made  by  the  appellants  before  and  on  the  5th  June,  it  is  necessary  to  note 

t  the  dates  on  which  the  appellants  were  severally  arrested,  and  the  stages 

9  M.  224=    at  which  those    statements    were    made,    and  to  give   an    outline  of  the 

2  Weir  125.  contents  of  those  statements. 

[234]  Appellant  No.  1  was,  as  appears  from  the  register,  aoprehended 
on  the  8th  May  ;  No.  2  on  the  15th  ;  No.  3  on  the  22nd  idem.  Tbe  earliest 
date  on  which  evidence  was  recorded  against  the  appellants  was  the  10th 
June  1885  ;  on  that  dav  the  eleventh  witness  appears  to  have  been 
examined  (if  the  stamp  date  is  correct,  but  from  all  the  serially-numbered 
preceding  witnesses  having  been  examined  on  the  18th  Junn  there  is 
doubt  as  to  this):  the  medical  witness  was  examined  on  the  llth  June: 
the  fourteenth,  fifteenth  and  sixteenth  witnesses'  depositions  aredar.ed  the 
llth:  the  first  to  the  tenth  witnesses  were  examined  first  on  the  18th 
June  and  they  were  "  recalled"  and  further  evidence  taken  from  them  in 
December  when  the  inquiry  was  closed.  There  is  evidence  recorded  on  the 
12th  December. 

On  the  9th  May  1885  appellant  No.  1  made  before  the  First-class 
Deputy  Magistrate  a  statement,  which  is  described  at  the  heading  as  "a 
deposition  "  and  the  deoonent  as  "  Criminal  No.  13,"  in  which  among 
other  matters  not  material,  be  said  that  one  Varikottil  Ali  Ahmed  describ- 
ed as  rebel  No.  7  said  to  him  one  day  "  Kutti  Karian  (one  of  the  persons 
murdered  on  the  2nd  May  1885)  was  a  Mapilla.  He  embraced  our  religion. 
Now  he  walks  about  as  a  Cheruma.  Should  we  not  avenge  ourselves  ? 
Is  it  not  meritorious  to  us  ?  I  told  him  I  could  not  do  it  or  go  with  him." 
This  statement  is  simply  signed  by  the  Magistrate  and  is  recorded  in 
English.  On  the  same  day  the  same  appellant  was  again  examined  by  the 
same  Magistrate,  and  the  material  parts  of  his  statements  in  this  are  that  on 
the  night  when  Kutti  Karian's  hut  was  set  fire  to  the  witness  was  at  home, 
and  that  next  day  at  about  8  A.  M.  he  heard  that  Kutti  Karian  had  been 
murdered  and  the  hut  burnt  down  by  Mapillas.  This  statement  is  recorded 
in  the  same  manner  as  the  first,  except  that  it  is  not  headed  deposition. 

On  the  same  day  yet  another  statement,  recorded  in  the  same  manner 
as  the  last,  appears  as  made  by  the  same  appellant.  This  is  of  very  con- 
siderable length.  In  it  the  deponent  stated  that  on  a  Friday,  nine  days 
previously,  he  was  aroused  by  certain  persons  named,  including  appellants 
Nos.  2  and  3,  and  called  to  join  in  the  matter  of  Kutti  Karian  as  to  which  he 
had  (as  they  said)  been  previously  spoken  to,  and  to  take  revenge  on  him; 
that  at  first  he  refused,  but  then  partly  by  persuasion  and  partly  or  eventual- 
ly by  [235]  force,  he  was  caused  to  accompany  them  to  the  deceased's  hut, 
that  then  the  hut  was  forced  open  and  set  fire  to,  and  the  Cheruma  and  his 
wife  stabbed  and  killed  ;  that  they  then  went  in  a  body,  and  some  among 
them  threatened  to  shoot  any  one  who  approached  them,  and  then  went 
eastwards;  at  daybreak  his  comoanions  said  "Let  us  go  to  Uragam," 
and  they  reached  Urothmala  hill  before  noon;  that  in  the  afternoon  a  young 
man  of  about  20  or  22  years  of  age  came  and  asked  them  what  had  been 
done,  and  then,  hearing  the  occurrences  narrated,  said  he  too  was  coming 
with  them  and  they  consented  ;  that  they  reached  Tirurangadi  about  dark, 
when  taking  an  opportunity  and  being  afraid  the  appellant  lef t  his  com- 
rades and  went  home. 
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On  the  19fch  May  he  made  yet  another  statement  as  recorded  by  the        1886 
same    Magistrate,   which    begins   thus  *'  I  wish    to   make    a    statement.     FEB.  17. 
Through  stupidity  I  made  sundry  false  statements  when   examined  the 
other  day.     I  did   not  too  tell  the  whole   truth  then."     He  then  pro-     APPEL- 
ceedad  to  give  details  as  to  how,  previous  to  the  2nd  May,  one  Friday,  he       LATE 
had  been  at  a  consultation  at  the  mosque  at  Omachchapuzha  where  persona  CRIMINAL, 
named  were  present,   and    it    was  arranged  that   ammunition   should   be 
bought ;  he  then  repeated  what  occurred  when  he  was  called  by  rebel  No.  7,    9  ".  221  = 
as  he  says,  on  the  night  of  the  2nd  May,  and  at  the  hut,  and  spoke  of  the  2  We*r  125. 
part  taken  by  three  of  the  rebels  specially  in  the  murder  of  Kutti  Karian  ; 
and  he  speaks  incidentally  of  the  time  at  which  "we"  killed  that  man. 

On  the  31st  May  he  was  again  "recalled"  and  the  statement  com- 
mences: "I  made  a  mistake  in  my  former  statement;  which  I  wish  to 
correct :"  and  furbher  details  are  given. 

Then  comes  what  is  headed  a  "  statement  "  made  by  this  appellant 
and  dated  5th  June  1885,  recorded  by  the  same  Magistrate  at  the  com- 
mencement of  which  appears  ("N.B. — The  statements  made  by  the  pri- 
soner on  the  9th,  19ch,  and  31st  May  1885  were  read  over  to  him").  And 
the  following  questions  and  answers  are  then  recorded  : — 

Q. — Are  these  statements  read  over  made  by  you  ? 

A.— Yes, 

Q. — Are  they  made  by  you  voluntarily  ? 

A.-  Yes. 

Then  follows  more  which  it  is  not  at  present  necessary  to  set  out. 

[236]  As  regards  appellant  No.  2  there  is  first  what  is  styled  a 
deposition  given  by  him  as  "Criminal  No.  15,"  "  Second  prisoner"  and 
dated  16th  May  1885  in  which  he  says  he  was  away  from  home  on  the 
night  on  which  (as  he  was  informed  on  the  day  following,  Saturday)  the 
Cheruma  was  stabbed  to  death :  that  on  the  following  Thursday  or  early 
next  morning  (Friday)  he  was  informed  by  his  wife  that  policemen  had 
come  to  apprehend  him  and  that  he  with  his  wife  and  children  went 
straight  to  Calicut,  and  appeared  before  the  Collector  on  the  day  preced- 
ing that  on  which  he  was  examined,  viz.,  the  15th  May. 

On  the  19th  May  this  appellant  was  aga,in  examined  ;  he  then  stated 
that  fifteen  days  before  the  Cheruma  was  killed  he  was  asked  to  take  part 
in  killing  the  Cheruma  for  forsaking  the  Mussalman  faith  and  that  he 
consented  ;  that  they  went  to  the  mosque  on  the  following  Friday  and 
consulted,  and  certain  arrangements  were  made  and  then  he  described  the 
attack  on  the  hut  on  the  2nd  May  and  the  murders :  he  then  tells  how  the 
party  journeyed  to  the  Uroth  hill  and  how  the  Mapilla  youth  joined  their 
party ;  and  how  in  the  morning  when  they  came  near  the  Nambudri's 
house  he  took  the  opportunity  to  leave  the  gang  and  go  to  his  home  about 
half  of  a  mile  off. 

On  the  5th  June  these  two  depositions  or  statements  were,  as  it  is 
recorded,  read  over  to  this  appsllant,  and  he  was  asked  questions  similar 
to  those  put  to  appellant  No.  1  on  the  same  day  and  was  further  asked 
other  questions  as  to  which  more  hereafter. 

The  first  statement  recorded  as  made  by  appellant  No.  3  is  dated  the 
25th  May,  he  was  it  appears  produced  before  another  Magistrate 
(Mr.  D'Cruz),  and  was  asked  "why  he  was  produced  there  by  the  police  ?' 
he  is  said  to  have  replied  that  he  was  produced  in  connection  with  this  affair: 
that  at  first  he  refused  to  go,  but  when  pressed  he  went :  he  then  describes 
how  the  Cheruma  and  his  wife  were  killed,  and  the  hut  burned,  but  he 
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1886       does  uot  say  that  betook  part  in  this,  and  he  stated  that  he  lefb  the  gang 
FEB.  17.     at  about  6  P.M.  the  next  day. 

The  next  statement  or  deposition  made  by  appellant  No.  3  and  head- 
APPBL-     e(j  ia  tne  Same  manner  as  those  given  by  appellants  Nos.  1  and  2  on  the 
LATE       dates  previous  is  dated  the  26th  May  1885. 
CRIMINAL.          IQ  this  the  whole  of  the  occurrences  referred  to  by  the  other  appel- 

lants  are  detailed  at  great  length  including  the  part   taken  by   [237]    the 

9  M.  221=    deponent,  up  to  the  time  when   as  he  states  he  left  the  company  before 
2  Weir  125.  fcney  entered  the  Narabudri's  house. 

On  the  5th  June  this  appellant  was  again  examined,  and  his  previ- 
ous statement  having  been  read  out  he  is  asked,  "  Is  not  the  statement 
just  read  out  yours?" 

A.— Yes. 

Q. — Was  it  made  voluntarily  by  you? 

A. — Yes.    I  made  it  of  my  own  accord. 

Q. — Have  you  anything  further  to  say  ? 

A. — I  have  nothing  to  say. 

He  is  theu  further  questioned  at  considerable  length. 

On  the  5th  December  1885  all  three  appellants  were  questioned  as 
follows  : — 

"  You  have  heard  the  depositions  of  the  prosecution  witnesses.  Have 
you  anything  to  say  now  ?"  or  to  one  ''  How  say  you  ?  " 

Appellant  No.  1  then  stated  that  he  made  the  (former)  statements 
because  he  was  tortured  by  the  police  ;  that  when  he  was  asleep  in  his 
house  Varikottii  Alt  Ahmed  came  and  called  him  to  go  to  a  Nercha  (feast 
or  festival),  that  he  declined  to  go,  and  he  knows  nothing  more ;  that  he 
did  not  recollect  pointing  out  certain  spots  under  a  tree  to  the  committing 
Magistrate,  and  that  he  had  no  witnesses. 

Appellant  No.  2  reverted  to  the  account  originally  given  by  him, 
adding  that  after  giving  himself  up  to  the  Collector  he  had  been  tortured 
by  the  police  and  confessed  his  guilt;  that  he  had  no  witnesses. 

Appellant  No.  3  again  repeated  his  story  in  the  main  outlines  as  to 
being  called  to  take  part  in  the  attack  on  the  Cheruma's  hut,  but  he  now 
said  he  went  because  he  feared  the  others  would  kill  him  if  he  refused, 
and  that  before  they  reached  the  hut  he  slipped  away  and  went  home  and 
next  day  at  4  A.M.  heard  of  the  murder;  that  four  days  afterwards  the 
police  came  and  commenced  "  to  seize  and  bind  and  beat,"  and  that  coming 
to  know  the  police  were  aware  he  had  some  knowledge  of  the  affair  he 
went  to  Cannanore,  through  fear,  and  he  was  there  apprehended. 

It  does  not  appear  whether  the  appellants  were  arrested  by  the  police 
under  the  powers  conferred  by  the  Criminal  Procedure  Code,  or  in  virtue 
of  the  powers  with  which  the  District  Magistrate  is  invested  under  the 
Malabar  Mapilla  Outrages  Act  XX  of  1859,  but  it  is  assumed  by  the 
Sessions  Judge  that  the  proceedings  [238]  were  taken  under  that 
Act,  and  this  would  appear  to  be  the  case  from  a  note  by  the  committing 
Magistrate  to  the  effect  that  the  delay  between  January  and  October  was 
due  to  non-receipt  of  an  order  from  the  Governor  in  Council,  presumably 
an  order  made  under  Section  7  of  the  Act.  There  is  nothing  in  the  Act 
authorizing  the  examination  of  accused  or  suspected  persons,  but  if  the 
police  wera  investigating  the  circumstances  connected  with  the  murder  of 
the  Cheruma,  and  no  "  enquiry "  had  been  begun  by  the  First-Class 
Magistrate,  Karunakara  Menon,  it  may  be  assumed  that  it  was  open  to 
him  "  to  record  any  statement  or  confession  made  to  him  in  the  course  of 
such  investigation." 
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But  whether  what  was  said  by  the  appellants  on  days  prior  to  the        1886 
5th  June  was  intended  to  be  or  taken  as  recorded  by  way  of  "  statements  "     FEB.  17. 
or  "  confessions  "  does  not  appear.  

There  is  however  a  very  clear  and  important  distinction  drawn  in     APPEL- 
Section  164  :  a  statement  is  to  be  recorded  in  one  of  the  modes  in  which       LATE 
evidence  is  to   be   taken  :    a   confession  in  the   manner  required   under  CRIMINAL. 
Section  364.  

The  taking  of  a  "  statement  "  contemplated  by  Section  164  appears  9  M-  22*= 
to  me  to  presuppose  a  chur^a  or  reasonable  suspicion  against  soma  person  2  Weir  125. 
other  than  the  person  making  such  statement.  The  Magistrate,  Karuna- 
kara  Menon,  in  his  evidence  before  the  Sessions  Court,  has  deposed  that 
none  of  these  statements  ware  taken  on  oath  or  solemn  affirmation;  but 
the  earlier  ones  are  headed  "  depositions,"  and  for  all  that  appears  they 
may  have  been  taken  as  recording  information  given  respecting  persons 
other  than  those  miking  them;  for  it  must  be  nobad  that  at  the  time  when 
they  were  made  there  were  a  number  of  other  parsons  under  arrest  and 
detention  under  the  spaaiai  Act,  these  appellants  being  numbered  as  thir- 
teenth, fourteenth  and  fifteenth  "  Criminals."  It  appears  to  me  necessary 
to  make  these  observations  as  bearing  upon  the  question  of  the  statements 
having  been  "voluntarily  "  made  qui  confessions,  as  which  and  as  which 
alone  they  were  afterwards  used. 

Treating  them  as  confessions  taken  under  Section  164  it  is  not  pre- 
tended they  were  recorded  and  signed  in  the  manner  therein  required. 

As  to  the  certificates  appended  to  the  statements  dated  the  5th  June, 
from  the  manner  in  which  they  are  worded,  it  would  appear  chat  they 
were  recorded  as  examinations  of  accused  persons  (Section  364,  Criminal 
Procedure  Code) ;  hut  power  is  given  to  Courts  to  [239]  examine  accused 
persons  not  for  the  purpose  of  causing  them  to  inerimirrate  themselves, 
but  "to  explain  any  circumstances  appearing  in  the  evidence  against " 
them  (Section  342,  Criminal  Procedure  Code). 

Can  it  ba  said  that  anything  appeared  in  the  evidence  against  the 
appellants  at  that  time  '?  The  word  "  evidence  "  must  be  taken  to  be  used 
in  Section  342  in  tha  sense  in  which  it  is  defined  in  the  Evidence  Aot, 
viz.,  as  meaning  and  including  (l)  in  respect  of  oral  evidence  "all  state- 
ments which  the  Court  permits  or  requires  to  be  made  before  it  by  wit- 
nesses," and  (2)  documentary  evidence. 

There  wag  no  evidence  then  on  the  record  given  by  witnesses,  and  I 
am  of  ooinion  that  it  was  equally  impermissible  to  use  as  documentary  evi- 
dence "against  them"  their  previous  statements,  as  to  use  those  statements 
as  "evidence  given  by  witnesses  against"  them. 

Assuming  however  thai  all  the  statements  made  prior  to  the  5th 
December  wero  made  under  the  provisions  of  Section  164,  can  they  be 
admitted  and  treated  as  if  recorded  in  accordance  with  law  by  reason  of  the 
evidence  given  by  the  Magistrate  Karunakara  Menon  in  the  Session  Court 
to  the  following  effect : — 

"  I  conductad  the  inquiry  into  the  murder  of  KuUi  Karian.  The 
first,  second,  third,  and  fourth  prisoners  made  confessional  statements. 
They  were  not  taken  on  oath.  They  are  correctly  recorded.  I  believe 

they  were  voluntarily  made"  To  Court,  "I  remember  that  before  and 

after  examining  these  prisoners  on  the  9ch,  19th,  31st,  and  on  the  16th, 
19th  and  26th  May  1  satisfied  myself  by  questioning  them  that  they  were 
making  them  voluntarily." 

If  the  Magistrate  was  holding  an  inquiry  in  the  case  as  against  these 
appellants  at  the  time  when  these  statements  were  taken,  they  are  each 
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1886       and  every  one  of  them  inadmissible  under  Section  164,  for  that  section 
FEE,  17.     applies  only  to  statements  and  confessions  made  "  before  the  commence- 

ment  of  the  inquiry  or  trial." 

APPEL-  i  am  further  of  opinion  that  the  Magistrate's  evidence  is  insufficient 

LATE       to  show  that  the  statements  recorded  as  made  by  the  several  appellants 
CRIMINAL.  on  ^e  several  dates  enumerated  were  duly  made  by  them. 

These  statements  were  not,  so  far  as  appears,  put  into  the  hands  of 
9  M.  224=  the  witnesses  one  by  one,  nor  then  read  out,  and  it  does  not  appear  suffi- 
2  Weir  125.  ciently  to  which  statements  the  witness  was  referring  ;  [240]  they  are 
not  numbered  nor  marked  nor  tiled  as  exhibits  in  the  Sessions  trial. 
Some  statements  of  the  accused  appear  to  have  been  read  after  the  close 
of  the  evidence  for  the  prosecution  ;  which  statements  these  were  does  not 
clearly  appear.  Section  533  directs  that  "  when  the  provisions  of  such 
section  (viz.,  in  this  case  Section  164)  have  not  been  fully  complied  with," 
the  Court  shall  take  evidence  that  the  person  purporting  to  have  made  a 
statement  under  the  provisions  of  that  section  duly  made  it ;  but  it  is  for 
the  Court  to  determine  in  this  respect  whether  the  evidence  given  in  proof 
of  the  fact  is  sufficient,  and  for  the  reason  stated  above,  I  am  of  opinion 
that  in  this  case  it  is  not  sufficient. 

It  was  then  contended  in  appeal  that  the  Court  was  bound  with 
reference  to  the  provisions  of  Section  80  of  the  Evidence  Act  to  presume 
that  these  confessions  were  'duly  taken,"  and  that  they  were  "taken  in 
accordance  with  law."  No  such  presumption  could  arise  when  on  the 
face  of  them  it  appeared  that  they  were  not  duly  taken;  the  fact  that  the 
Court  was  obliged  to  have  recourse  to  the  provisions  of  Section  533, 
Criminal  Procedure  Code,  shows  this,  and  Section  80  can  have  no 
further  application  when  it  is  a  question  for  determination  in  the  particular 
case  whether  the  evidence  recorded  with  reference  to  Section  533  is  suffi- 
cient or  not  to  show  that  particular  statements  are  admissible  for  the 
purpose  for  which  they  are  produced,  or  not. 

Reference  is  made  by  the  Sessions  Judge  to  Section  65  of  the  Evidence 
Act,  the  words  appearing  in  Clause  (b)  in  that  section  being  quoted  ;  but 
for  the  reasons  above  stated  I  am  of  opinion  that  it  was  not  opea  to  the 
Magistrate  to  procure  an  admission  in  writing — if  the  affixing  of  his  mark 
to  the  whole  statements  by  each  accused  can  be  held  to  constitute  an 
admission  in  writing  for  this  purpose — in  respect  of  the  contents  of  the 
previous  statements. 

It  remains  to  consider  whether  evidence  could  be  given  by  the  Magis- 
trate of  the  fact  that  confessions  were  made  to  him  by  persons  subsequently 
committed  by  him  to  the  Sessions  Court,  irrespective  of  the  provisions  and 
requirements  of  Section  164,  Criminal  Procedure  Code. 

Evidence  may  be  given  of  a  confession  provided  that  it  be  not  excluded 
by  an  express  provision  of  law,  whether  made  to  a  private  person,  or  to  a 
Magistrate  otherwise  than  in  the  course  of  an  enquiry  or  other  judicial 
proceedings ;  it  may  then  be  proved,  and  must  be  proved,  if  at  all,  like  any 
other  fact. 

[241]  I  have  already  given  my  reasons  for  holding  that  the  fact  of 
the  several  statements  in  this  case  having  been  made  by  the  several 
appellants  is  not  sufficiently  proved  by  the  evidence  of  the  Magistrate,  the 
twenty- seventh  witness. 

We  might  require  further  evidence  in  this  respect,  but  this  should  not 
be  done  unless  in  very  exceptional  circumstances;  and,  as  I  am  not  pre- 
pared to  say  that,  even  if  the  appellants  were  proved  to  have  stated  what 
the  recorded  statements  show,  it  should  be  held  that  they  voluntarily  made 
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those  statements,  I  consider  that  no  further  reference   should  be   made,        1886 
especially  when  regard  is  had  to  the  length  of  time  the  appellants  have     FEB.  17, 
already  been  in  custody  with  this    charge    hanging  over  them,  and  to  the 
fact  that  the  Judge  who  tried  the  case  no  longer  presides  over  the  Court.       APPEL- 

It  must  not  be  supposed  that  any  imputation  is  intended    as   against       LATE 
the  Magistrate  in  so    far  as  he  has   deposed  that  to  his  belief  the   state-  CRIMINAL. 
ments  were  voluntarily  made.     That  is  a  matter  of  belief    and  inference 
only  ;  his  evidence  goes  to  show  that  so  far  as  he  is  aware  no  pressure  had    9  "  224  = 
been  brought  to  bear  or  was  influencing  the  appellants  at  the  time    when  2  Weir  129. 
they  made  statements  implicating  themselves  and  one  another.     But  it  is 
quite  possible  that  the  Magistrate's  impression  was  not  well  founded. 

The  precise  circumstances  in  which  and  the  objects  with  which  the 
appellants  were  examined  in  the  first  instance  are  not  disclosed  and  can- 
not be  ascertained  from  the  records.  There  is  however  nothing  in  the 
first  statement  made  by  the  appellant  No.  1  on  the  9th  May,  but  a  dis- 
tinct denial  that  he  was  in  any  way  concerned  in  the  murder :  he  does 
no  doubt  say  he  was  asked  to  take  part  in  wreaking  vengeance  on  the 
Cheruma,  but  he  says  he  refused. 

Why  he  should  have  been  again  examined  on  the  same  day  does  not 
appear,  and  it  is  difficult  to  believe  that  he  came  forward  voluntarily 
thrice  on  the  same  day,  and  that  having  twice  denied  participation  in  the 
affair  he  should  on  the  third  occasion  have  voluntarily  gone  a  good  deal 
further  than  admitting  that  he  was  present  at  the  hut  when  it  was  burnt 
and  when  the  Cheruma  and  his  wife  were  killed  ;  but  even  then  he  does 
not  represent  himself  as  a  willing  agent,  or  as  taking  any  active  part. 

But  in  the  third  statement  made  by  him  that  day  he  implicates 
among  others  appellants  Nos.  2  and  3  not  then  in  custody  as  having  been 
present  at  a  meeting  at  which  he  was  called  to  go  on  the  business  in 
hand.  It  may  well  be  doubted  whether  this  [242]  appellant  was 
not  then  under  the  impression  that  he  was  giving  information  against 
others,  not  confessing  his  own  guilt,  and  it  would  be  extremely  difficult  to 
hold  that  statements  made  in  such  circumstances  could  properly  be  held 
to  be  confessions  voluntarily  made. 

This  observation  applies  generally,  and  the  appellants  and  others  be- 
ing in  custody  and  presumably  in  immediate  charge  of  the  police  are  not 
likely  to  have  been  wholly  uninfluenced  by  fear,  or  by  a  hope  that  by 
giving  evidence  against  others  they  might  possibly  be  taken  as  approvers. 

On  the  19th  May  the  appellant  No.  1  supplies  further  information 
against  appellants  Nos.  2  and  3  :  then  the  appellant  No.  3  is  described  as 
one  of  the  two  leaders — he  and  two  others  (first  and  seventh  rebels)  are 
described  as  having  actually  cut  the  Cheruma's  throat :  appellant  No.  1 
does  not  speak  of  himself  as  having  done  any  particular  act  towards  kill- 
ing, or  in  the  burning  of  the  hut :  ^gain  on  the  31st  May  he  has  to  correct 
his  former  statements  and  gives  further  details. 

Meanwhile  the  appellant  No.  2.  whose  first  statement  made  on  the 
16th  May  is  perfectly  compatible  with  the  case  of  a  man  living  in  the 
vicinity  when  this  terrible  occurrence  took  place,  and  who,  whether  with 
or  without  reason,  might  be  suspected  of  complicity,  on  the  19th  idem, 
makes  an  extremely  long  statement  implicating  the  appellants  Nos.  1  and 
3  ;  in  this  he  states  that  appellant  No.  3  was  one  of  those  who  held  the 
Cheruma  while  his  throat  was  cut,  and  says  he  himself  and  appellant 
No.  3  set  fire  to  the  hut. 

The  manner  in  which  the  appellant  No.  3  is  questioned  when  first 
produced  before  the  Magistrate  (D'Cruz)  on  tha  25th  May  is  open  to  very 
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1886       serious  objection  :  bub  he  states  that  at  first  he  refused  to  go,  and  he  does 

FEB.  17.     not  admit   that  he  was    a  voluntary  participator  in  the  affair.     But  che 

~  next  day  he  is  prepared   to  make  a  statement  of  very   great;  length — he, 

APPEL-     however,    would  say  that  he  was  not,    as    the    appellant  No.   2  stated, 

LATE       one  of  those  who  actually  went  into  the  hut. 

CRIMINAL.          The  appellants  having  on  the  5th  June  confirmed  these  statements 

then  and  not  till  then    evidence  is    taken ;  and  it  may    safely  be    said 

9M.224==   that    except    in    so    far    as  that  evidence   goes  to  prove  the  facts  that 

2  Weir  125.  there  was  a  previous  consoiracy  on  the  part  of  a  certain  number  of  men 

to  commit   the  murder,  that  the  murders  were  [243]  committed,  and 

the   movements    and   subsequent   fate  of  those   persons,  it  is  as  against 

the  appellants  insufficient  and  in  some  cases  positively  unsatisfactory. 

The  evidence  of  the  first  and  second  witnesses  as  to  recognition  of 
appellants  Nos.  1  and  3  by  their  voices  is  clearly  worthless ;  and  that 
given  by  the  sixth  witness  strikes  me  as  equally  so. 

The  evidence  regarding  the  number  of  persons  concerned  and  what 
became  of  them  is  moreover  by  no  means  clear  or  free  from  doubt.  It  is 
from  the  so-called  confessions  that  the  fact  of  the  Mappilla  youth  having 
joined  the  company  is  taken :  there  ia  no  other  evidence  as  to  this,  and 
none  as  to  the  body  of  such  a  youth  having  been  found  among  those  killed. 
There  is  no  evidence  whatever  as  to  who  the  other  man  or  two  men 
were ;  where  they  came  from  and  when  they  joined  ;  nor  how  the  child 
aged  5  or  6  came  to  be  there. 

On  most  anxious  consideration  of  the  whole  case  it  is  impossible  to 
avoid  a  strong  suspicion  that  as  regards  the  appellants  Nos.  1  and  2  at  all 
events  their  original  and  latest  statements  may  be  true  ;  and  that  they 
may  have  been  induced  whether  by  fear  or  hope  of  pardon  by  implicating 
themselves  and  others  to  make  the  intermediate  statements. 

The  Sessions  Judge  does  not  even  notice  the  fact  that  all  three  appel- 
lants in  December  retracted  the  admissions,  statements,  or  confessions 
made  by  them  in  May  and  June ;  nor  that  it  would  be  by  no  means  diffi- 
cult for  persons  acquainted  as  these  Mapilias  may  well  have  been  with 
the  general  outlines  of  the  outrage,  and  of  the  route  taken  by  the  gang 
afterwards,  to  give  the  details  they  did. 

As  regards  the  appellant  No.  3  he  did  not  in  the  first  instance  so  dis- 
tinctly deny  willing  participation  in  the  affair,  and  his  principal  statement 
is  made  without  the  several  variations  appearing  in  those  made  by  the 
others  ;  but  looking  at  the  whole  of  the  circumstances  connected  with  the 
detention  of  these  men  in  custody  from  May  till  December,  and  at  the  cha- 
racter of  the  evidence  for  the  prosecution,  I  am  not  prepared  to  say  that  he 
could  properly  be  convicted — as  he  must  be,  if  convicted  at  all — entirely  on 
the  strength  of  the  confession  which  he  subsequently  retracted,  even  if 
the  making  of  that  confession  were  proved. 

I  have  written  thus  at  considerable  length  to  explain  why,  as  it  ap- 
pears to  me,  we  ought  not  to  allow  any  further  evidence  to  [244]  be  taken 
in  this  case.  I  have  further  to  observe  that  there  is  nothing  on  the  re- 
cord to  show  that  the  appellants  were  questioned  in  the  Sessions  Court 
after  the  statements  made  by  them  before  the  committing  Magistrate  had 
been  (as  it  is  presumed)  read  out,  with  reference  to  their  retractation  of  each 
and  every  statement  incriminating  themselves  and  one  another  and  as  to 
whether  they  had  any  evidence  in  support  of  their  allegations  that  their 
confessions  had  been  improperly  obtained.  They  were  no  doubt  defend- 
ed by  a  pleader  or  vakil,  but  this  is  not  enough  to  explain  the  absence  of 
any  record  showing  that  the  requirements  of  Sections  287  and  289  read  in 
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connection  with  Section  342,  Criminal  Procedure   Code,   were    complied  1886 

with  :  and  in  such  cases  the  nature  at  least  of  the  defence  entered  on  behalf  FEB.  17. 

of  the  prisoners  should  also  be  indicated,  and  shown  to    have  been  duly  .  ~ 

considered.  APPEL- 

The  result  is  that,  in  nay  opinion,  the  appellants  should  be  acquitted,  LATE 

and  my  learned  colleague  agreeing  in  the  result,  they  hereby  are  acquitted,  CRIMINAL, 
the  convictions  being  set  aside,  and  it  is  ordered  that  they   be  forthwith 

set  at  liberty.  9  M-  2M  = 

2  Weir  125, 

9  M.  244  =  10  Ind.  Jur.  61. 

APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Muitusami  Ayyar  and  Mr.   Justice  Hutchins. 


MADHAVA  (Plaintiff),  Appellant  v.  NARAYANA  AND  OTHERS 
(Defendants),  Respondents*      [5th  &  23rd  October,  1885.] 

Limitation  Act,  Schedule  II,  Article  144 — Adverse  possession  of  limited  'interest  in  land. 

The  manager  of  a  Nambudri  family  in   Malabir  having  demised   certain  land 
on  kanam  in  1868,  was  removed  from  his  position  as  manager  in  1875. 
In  1883  his  successor  sued  to  eject  the  kanam-holders. 
Held,  that  the  suit  was  barred  by  limitation. 

[P.,  7  M.L.T.  184;  Appr.,  20  A.  4S2  (487) ;  13  M.  467  (471)  ;  R.,  21  B.  509  (515); 
27  B.  515  (537) ;  2  C.L.J.  125  ;  14  Ind.  Gas.  168  (171)  =  11  M.L.T.  355  (359) 
=  (1912)  M.W.N.  445  ;  D.,  13  M.  39  (40)  ;  13  M.  402  (403)  ;  15  M.  166  (168)  ;  19 
M.  243  (248).] 

THIS  was  an  appeal  from  the  decree  of  C.  Gopalan  Nayar,  Sub- 
ordinate Judge  of  North  Malabar,  reversing  the  decree  of  A.  C.  Kannan 
Nambiar,  District  Munsif  of  Kavai,  in  suit  No.  501  of  1882. 

[245]  The  plaintiff,  Parambathpalli  Madhavan  Nambudri,  sued  the 
defendants  (l)  Parambathpalli  Madbavan  Nambudri,  (2)  Maniyangatillath 
Appa,  and  (3)  his  brother,  Narayanan  Nambudri,  to  recover  "  with  future 
rent  and  free  of  incumbraoce,"  two  parcels  of  land  belonging  to  the  illam 
(family)  of  the  plaintiff  and  defendant  No.  1  and  held  by  defendants 
Nos.  2  and  3  under  an  alleged  demise  derived  from  defendant  No,  1. 

Defendant  No.  1  was  ex  parte.  Defendants  Nos,  2  and  3  pleaded 
that  the  land  was  demised  on  a  kanam  of  850  rupees  to  their  ancestor  in 
1868  and  that  the  plaintiff  could  not  recover  without  redemption  and  that 
the  suit  was  barred  by  limitation. 

The  Munsif  held  that  the  suit  was  not  barred  by  limitation  and 
decreed  the  claim. 

On  appeal,  this  decree  was  reversed  on  the  ground  that,  as  the  plaint- 
iff treated  the  kanam  as  a  nullity,  the  possession  of  the  defendants  Noa.  2 
and  3  was  adverse  since  1868. 

Plaintiff  appealed  on  the  ground,  inter  alia,  that  adverse  possession 
began  to  run  when  defendant  No.  1  was  removed  from  his  office  of 
karnavan  of  the  illam  in  1875  and  not  before. 

Anantan  Nayar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

The  Court  (MoTTUSAMi  AYYAR  and  HUTCHINS,  JJ.)  delivered  the 
following : — 

*  Second  Appeal  403  of  1885. 
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9  M.  2M  = 
10  Ind.  Jar. 
61.  • 


JUDGMENTS. 

MuTTUSAMi  AYYAR,  J. — The  appellant  is  the  son  of  respondent  No.  1, 
and  they  constitute  together  a  Nambudri  illam  in  North  Malabar.  In 
January  1868,  the  father  demised  to  the  ancestor  of  respondents  Nos.  2 
and  3  two  items  of  family  land  on  kanam  for  Rs.  850  and  placed  him  in 
possession.  Respondents  Nos.  2  and  3  and  their  ancestor  have  since  con- 
tinued in  possession  ;  respondent  No.  1  was  lately  (in  1875)  removed  from 
the  management  of  his  illam  for  misconduct,  and  the  appellant  instituted 
the  present  suit  in  September  18S3  to  recover  the  land  free  of  all  incumb- 
rances,  and  alleged  that  the  kanam  was  not  granted  under  any  family  neces- 
sity, and  that  it  was  not  binding  upon  his  family.  Respondents  Nos.  2  and 
3  contended  that  the  appellant  was  entitled  only  to  redeem  the  kanam,  and 
pleaded  limitation  in  bar  of  the  right  to  eject  them  on  the  grouud  that  the 
kanam  followed  by  possession  extending  now  to  more  than  twelve  years  was 
invalid.  [246]  The  District  Munsif  held  that  the  kanam  was  not  granted 
under  family  necessity,  and  that  possession  under  an  invalid  kanam  could 
not  support  a  plea  of  limitation  though  such  possession  extended  to  twelve 
years  or  more.  On  appeal,  the  Subordinate  Judge  considered  that  the  right 
to  eject  without  reference  to  the  kanam  was  barred  by  limitation  and 
that,  as  it  was  infringed  at  the  date  of  the  kanam,  the  statute  began  to 
run  against  such  right  from  that  date. 

It  is  urged  in  second  appeal  that  possession  under  an  invalid  kanam 
is  not  adverse  possession  and  that  the  claim  could  not  be  barred.  It  is 
conceded  that  the  appellant  is  entitled  to  redeem,  and  that  the  matter  in 
contest  is  the  validity  of  the  kanam  right  created  in  1868. 

As  regards  an  interest  in  immoveable  property,  I  take  adverse  pos- 
session to  mean  possession  by  a  person  claiming  that  interest  against  the 
true  owner  who  is  entitled  to  repudiate  it  and  to  recover  immediate 
possession.  In  the  case  before  us,  the  appellant's  father  granted  the 
kanam  in  1868,  and  if,  as  is  now  alleged,  it  was  granted  for  a  purpose  not 
binding  on  the  family,  it  was  an  alienation  to  its  prejudice,  and  the  appel- 
lant's claim  to  recover  that  interest  back  would  be  barred  on  the  expiration 
of  twelve  years  under  Art.  144,  Sch.  II  of  the  Limitation  Act.  If  the 
kanam  was  legally  inoperative  and  could  be  treated  on  that  ground 
as  non-existent,  the  respondents  would  have  then  been  in  posses- 
sion as  trespassers,  and  such  possession  would  be  a  sufficient  answer 
to  a  claim  to  eject  them  when  it  has  extended  to  more  than  twelve  years. 

It  is  no  doubt  true  that  a  karnavan  may  not  be  able  to  obtain  a 
decree  declaring  that  a  kanam  granted  by  his  predecessor  is  invalid,  and 
that  he  may  yet  be  able  to  recover  the  property  to  which  it  relates  by 
showing  that  the  kanam  is  not  binding  on  his  tarwad,  when  it  is  pleaded 
in  answer  to  a  claim  to  eject.  But  this  he  can  only  do  when  the  kanam- 
dar's  possession  does  not  extend  to  more  than  twelve  years  and  his 
kanam  right  is  not  perfected  by  such  possession  whatever  defect  there 
was  in  its  inception.  Under  the  Act  of  Limitation,  sixty  years  is  the 
statutory  period  for  enforcing  a  right  to  redeem,  whilst  twelve  years  is 
the  ordinary  period  for  ejecting  a  person  from  immoveable  property  or 
some  interest  in  it  when  the  right  to  redeem  is  admitted  and  the  right  to 
eject  is  denied.  I  consider  that  the  latter  right  should  be  dealt  with 
under  the  twelve  years'  rule.  The  cases  of  Dinomoney  Dabea  v.  Doorga- 
persad  [247]  Mozoomdar  (I)  and  Maidin  Saiba  v.  Nayappa  (2),  show  that 
a  party,  who  cannot  by  his  admission  plead  prescriptive  title  in  regard  to 


(1)  12  B.L.R.  274. 


(2)  7  B.  96. 
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general  ownership,  may  rely  on  it  in  regard  to  a  subsidiary  interest  claimed        1885 
by  him.     We  dismiss  this  seoond  appeal  with  costs.  OCT.  23. 

HDTCHINS,  J. — I  agree  with  my  learned  colleague  that  adverse  pos- 
session for  twelve  years  of  a  limited  interest  in   immoveable  property  is  a     APPEL- 
good  plea  to  a  suit  for  ejectment  to  the  extent    of  that   interest.     In    this       LATE 
case,  the  kanamdars  have  held  the  land  under  a  kanam  for  more  than      ClVIL. 
twelve  years,  and  it  has  not  been  alleged  that  the   existence  or  terms  of 
the   kanam   have    been  fraudulently   concealed    from  the   family.     The    9M.  244  = 
transfer  of  possession  put  the  family  on  enquiry  as  to  the  terms  on  which  10  *nd'  «*UPt 
such  possession  was  given  ;  respondents  Nos.  2  and  3  first  came  into  pos-         61t 
session  under  the  demise  on  which  they  now  rely.     They  are  either  tres- 
passers or  kanamdars,  and  their  possession  for  the  statutory  period   in 
either  capacity,  adversely  to  the  family,  is  a  bar  to  their  ejectment. 


9  M.  247  =  10  Ind.  Jur.  63. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  (Offg.  Chief  Justice)  and  Mr.  Justice 

Hutchins. 


EAMAN  AND  ANOTHER  (Plaintiffs),  Appellants  v.  HASSAN  (Defendant 
No.  2)  AND  OTHERS,  Respondents*      [4th  and  10th  November,  1885.] 

Regulation  7X0/1822,  Section  5 — Sale  of  land  to  recover  fine  imposed  by  Collector  — 
Title  of  purchaser. 

A  sale  of  land,  under  the  provisions  of  Section  5  of  Regulation  IX  of  1822  does 
not  convey  to  the  purchaser  a  title  free  from  prior  incumbrances. 

THIS  was  an  appeal  from  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Malabar,  modifying  the  decree  of  J.  A.  deRozario,  Acting 
District  Munsif  of  Vytheri,  in  suit  119  of  1883. 

The  plaintiffs,  Raman  Nayakan  and  his  brother,  sued  (l)  Govindan 
Nayar  and  (2)  Hassan  Sahib  Ravuthan  for  a  decree,  declaring  that  plaint- 
iffs had  a  lien  for  Rs.  1,000  over  certain  land  [248]  under  a  panayam  or 
mortgage-deed  executed  by  defendant  No.  1  in  1881  in  favour  of  plaintiffs 
and  to  recover  Rs.  555,  interest  due  on  the  bond  for  two  years. 

Defendant  No.  1  having  been  found  guilty  of  malversation  as  a  public 
servant  (Menon)  and  a  judgment  having  been  passed  against  him  by  the 
Collector  for  payment  of  a  fine  imposed  under  Section  5  of  Regulation  IX 
of  1822,  the  land  was  sold  at  auction  and  purchased  by  defendant  No.  2 
on  the  llth  of  October  1882  and  he  was  in  possession. 

Defendant  No.  1  admitting  the  bond  denied  plaintiffs'  right  to 
recover  the  debt,  except  by  sale  of  the  land  hypothecated. 

Defendant  No.  2  pleaded  that  he  purchased  at  a  Government  sale 
without  notice  of  plaintiffs'  claim. 

The  Munsif  decreed  payment  of  Rs.  555  by  defendant  No.  1,  and,  in 
default  of  payment,  that  the  land  should  be  sold,  and  declared  plaintiffs' 
right  to  a  lien  on  the  land  for  Rs.  1,000. 

On  ap*peal,  the  District  Judge  cancelled  the  decree  so  far  as  it  directed 
the  sale  of  the  land  and  declared  plaintiffs'  lien. 

Plaintiff  appealed. 

Sankaran  Nayar,  for  plaintiffs. 

Sadagopacharyar,  for  defendant  No.  2. 
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1885  The   facts    appear    sufficiently    from    the  judgment    of    the    Court 

NOV.  10.    (KERNAN,  Offg.  C.J.,  and  HUTCHINS,  J.). 


APPEL- 


JUDGMENT. 


9  M.  247  = 

10  Ind.  Jar. 

63. 


LATE  We  overrule  the    preliminary  objection    that  the  appeal  is    barred  by 

CIVIL,  limitation.  The  application  for  a  review  of  judgment  seems  to  have  been 
a  bona  fide  one  and  not  at  all  designed  to  gain  an  extension  of  the  appeal 
time.  It  was  made  and  prosecuted  with  reasonable  diligence,  and  the 
appeal  presented  as  soon  as  possible  after  its  rejection.  The  appeal  is 
within  time  if  the  days  during  which  the  review  petition  was  pending  are 
deducted. 

The  hypothecation  of  the  property  in  dispute  to  the  appellants  was 
made  in  1881,  and  it  has  been  found  to  have  been  granted  bona  fide  and 
for  valuable  consideration.  The  question  is  whether  it  is  not  binding  on 
defendant  No.  2,  the  contesting  respondent  who  purchased  in  1882  at  a 
sale  ordered  by  the  Collector  for  recovery  of  a  fine  imposed  under  Regula- 
tion IX  of  1822  on  the  appellant's  mortgagor.  The  District  Judge  held 
that  defendant  No.  2  bought  free  of  the  incumbrance  because  the  Collec- 
tor's judgments,  under  the  Regulation,  are  to  be  executed  in  the  same 
[249]  manner  as  decrees  of  Courts,  because  Section  287  of  the  Code 
expressly  requires  that  every  incumbranca  shall  be  specified  in  the  sale 
proclamation,  and  because  the  appellants'  incumbrance  was  not  so 
mentioned. 

It  is  clear  that  this  decision  cannot  be  maintained.  In  the  first  place, 
all  that  the  Regulation  (Section  5,  Clause  3)  says  is  that  the  Collector's 
judgment  shall  be  executed  in  the  same  manner  as  decrees  :  this  merely 
settles  the  procedure  to  be  followed.  In  the  next  place,  although  Section 
287  requires  every  incumbrance  to  be  stated  as  fully  and  accurately  as 
possible,  the  non-montion  of  any  incumbrance  will  not  avoid  it  as  against 
the  auction-purchaser.  The  appellants  had  not  the  conduct  of  the  sale 
and  cannot  be  prejudiced  by  the  Collector's  omission  or  refusal  to  recog- 
nize and  give  notice  of  their  hypothecation  right. 

It  has  been  urged,  on  behalf  of  defendant  No.  2,  that  the  debt  for 
which  the  Collector  sold  the  property  was  due  to  the  Crown  and  para- 
mount to  appellants'  incumbranco.  This  matter  was  considered  in  the  case 
of  Ramachandra  v.  Pitchaikanm  (1),  but  in  this  case  as  in  that  it  is  not 
necessary  to  decide  the  point.  The  Collector's  judgment  was  one  imposing 
a  fine  and  not  passed  until  the  year  after  appellants  obtained  their  hypo- 
thecation. It  is  nob  pretended  that  the  Menon  bad  executed  any  prior 
bond  to  Government,  and,  as  observed  in  the  case  just  quoted,  '  even  in 
England  the  lien  of  the  Crown  attached  only  from  the  time  when  the 
owner  of  the  land  became  a  debtor  to  the  Crown  "  and  did  not  avoid 
prior  incumbrances. 

The  only  other  point  is  with  regard  to  interest,  whether  on  the  true 
construction  of  the  deed  of  hypothecation  the  interest  is  charged  upon 
the  land  pledged  for  the  principal.  The  Judge  held  that  the  debtor  was 
personally  liable  for  the  interest  but  not  the  property,  and  he  was  under 
the  impression  that  the  Munsif  had  taken  the  same  view.  But  neither 
before  the  Munsif  nor  in  his  appeal  did  defendant  No.  2  ever  contend  that 
the  interest  was  not  intended  by  the  deed  to  be  secured  upon  the  property. 
The  only  contention  on  that  point  was  one  raised  by  the  debtor  who 
maintained  that  he  was  not  personally  liable. 

(1)  7  M.  434. 
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The  decree  of  fche  District  Judge  is  reversed  and  that  of  the  Munsif  1885 

restored,  except  so  far  as  it  directs  the  sale  of  the  property  [250]    for  the  Nov.  20. 
payment  erf  interest  and  costs.     The  principal  was  not  due  when  the  suit 

was  brought,  and  if  there  is  to  be  a  sale  under  the  mortgage,  it  should  be  APPEL- 

,for  the  entire  debt.     Defendant  No.  2  must  bear  the  costs  of  this  appeal  LATE 

as  well  as  of  his  own  appeal  to  the  District  Court.  CIVIL. 


9M.  247  = 
9  M.  250.  10  Ind.  Jar. 

APPELLATE  CIVIL.  88< 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

HARIHARA  (Defendant),  Petitioner  v.  SUBRAMANYA 
(Plaintiff),  Respondent*      [4th  and  9th  December,  1885.] 

Small  Cause  Court  -  Act  XI  o/ 1865  -Jurisdiction— Civil  Procedure   Code,  Section   295 
— Suit  for  refund  of  assets  paid  in  execution  of  decree. 

A  suit  under  Section  '215  of  thi  Code  of  Civil  Procedure  to  compel  refund  of 
assets  paid  in  execution  of  a  decree  to  a  person  not  entitled  thereto  is  cogni- 
zable by  a  Court  of  Small  Causes  constituted  under  Act  XI  of  1865. 

ShaJii  Earn  v.  Shib  Lai  (I.L  B.,  7  All.,  378)  dissented  from. 
[R.,  11  M.  269(273).] 

THIS  was  an  application,  under  Section  622  of  the  Code  of  Civil 
Procedure,  to  set  aside  the  decree  of  V.  P.  deRoz^rio,  Subordinate  Judge 
at  Palgat,  in  a  Small  Cause  suit  on  the  ground  that  the  Court  had  no 
jurisdiction  to  entertain  the  suit. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

Brinivasa  Ban,  for  petitioner. 

Ramchandra  Ayyar,  for  respondent. 

JUDGMENT. 

The  question  before  us  is  whether  a  suit  under  the  penultimate 
clause  of  Section  295  of  the  Code  of  Civil  Procedure  to  compel  the  refund 
of  assets  paid  to  a  person  not  entitled  to  receive  the  same  is  cognizable 
by  a  Court  of  Small  Causes.  It  is  pointed  out  to  us  that  the  Allahabad 
High  Court  baa  held  that  such  a  suit  is  not  cognizable — Shahi  Ram  v. 
Shib  Lai  (l). 

Section  295  of  the  Civil  Procedure  Code  has  been  made  applicable 
to  Courts  of  Small  Causes  so  far  as  it  relates  to  the  distribution 
of  assets  in  the  execution  of  decrees,  but  the  question  here  is  whether 
a  suit  for  the  refund  of  such  assets  paid  to  a  wrong  [251]  person  will  fall 
under  any  of  the  classes  of  suits  made  cognizable  by  a  Small  Cause  Court 
under  Section  6,  Act  XI  of  1865. 

The  obligation  to  repay  such  money  is  declared  by  Section  72  of  the 
Indian  Contract  Act,  and  a  suit  to  enforce  such  obligation  will  be  one  of 
chose  which  the  law  regards  as  quasi  ex  contractu. 

It  has  already  bean  held  by  a  Full  Bench  of  this  Court  that  the  words 
"  claim  for  money  due  on  contract "  in  Section  6,  Act  XI  of  1865,  were 
intended  by  the  Legislature  to  include  claims  to  enforce  obligations  quasi 
nniractu — Qovinda  Muneya  Tiruyanv.  Bapu($). 

*  Civil  Revision  Petition  290  of  1885. 
(1)  7  A,  378.  (2)  5  M.H.O.B.  200. 
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That  suit  was  a  suit  for  contribution  by  a  debtor  against  his  co-debtors 
and  was  held  cognizable  by  a  Court  of  Small  Causes.  The  present  suit 
is  one  of  a  very  similar  character. 

That  the  word  "  contract  "  in  Section  6  also  includes  an  implied  con- 
tract to  discharge  an  obligation  was  beld  by  this  Court  in  Gopal  Kistna 
Sastri  v.  Bamayyangar  (1). 

Notwithstanding  the  authority  of  the  Allahabad  case,  we  are  conclud- 
ed by  the  previous  rulings  of  this  Court  upon  the  same  point  of  law,  and 
from  these  we  do  not  differ. 

The  petition  must  be  dismissed  with  costs. 


9M.  251. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


KANDUNNI  (Plaintiff),  Appellant  v.  KATIAMMA  (Defendant), 
Respondent.*      [10th  December,  1885] . 
Ees  judicata. 

In  1883,  plaintiff  sued  to  recover  certain  land  from  the  defendant  on  a  demise 
of  1856,  which  he  alleged  was  a  renewal  of  a  prior  demise  of  1835.  The  suit  was 
dismissed  on  the  ground  that  the  demise  of  1856  was  not  proved.  Plaintiff 
then  sued  to  recover  the  same  land  on  the  demise  of  1835  and  on  title  : 

Held,  that  the  decree  in  the  former  suit  was  no  bar  to  this  suit. 
[Appr.,  22  M.  323  (326)  ;  R.,  26  M.  760  =  13  M.L.J.  448  (458).] 

[252]  THIS  was  an  appeal  from  the  decree  of  V.  P.  deRozario,  Sub- 
ordinate Judge  of  South  Malabar  at  Palgat,  reversing  the  decree  of 
S.  Subramanya  Ayyar,  District  Munsif  of  Chowgat. 

The  plaintiff,  Padipurakel  Kandunni  Taragan  sued  the  defendant, 
Rayamarakkar  Vittil  Katiamma,  to  recover  certain  land,  portion  of  which 
he  claimed  as  his  jenm,  and  the  rest  as  kanamdar  (mortgagee)  from  a 
devasam.  He  alleged  that  in  1835  the  land  was  demised  to  the  defendant's 
ancestor  on  kanam,  and  that  this  demise  was  renewed  in  1856.  In  suit 
215  of  1883,  he  sued  defendant  to  recover  the  land  under  the  demise  of 
1856.  The  defendant  then  denied  its  genuineness  and  the  plaintiff's  title 
and  claimed  to  be  owner.  In  that  suit  plaintiff  obtained  a  decree,  but 
on  appeal,  the  decree  was  reversed  on  the  ground  that  the  demise  of  1856 
was  not  proved.  The  defendant  pleaded  that  this  suit  was  barred  as  being 
res  judicata.  The  Munsif  held  that  as  the  present  suit  was  based  on 
title  and  not  on  contract,  the  plea  was  bad. 

On  appeal,  the  Subordinate  Judge  held  that  the  claim  to  recover  on 
the  demise  of  1835  alleged  to  have  been  renewed  in  1856  was  res  judicata, 
and  that  plaintiff  could  not  recover  on  title  as  defendant  had  been  in 
possession  for  50  years  apparently  without  title. 

Plaintiff  appealed  on  the  ground  that  his  claim  to  recover  on  the 
demise  of  1835  was  not  res  j^tdicata, 

Sankaran  Nayar,  for  appellant. 

Atkinson,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  BRANDT,  J.)  delivered  the  following 

*  Second  Appeal  579  of  1885, 
(1)  4  M.  236. 
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JUDGMENT. 

It  is  contended  in  appeal  that  all  that  was  decided  in  the  suit  of  1883 
was  that  the  respondent  at  that  date  did  not  hold  under  the  demise  of 
1856  then  set  up. 

The  appellant  now  sues  on  a  demise  of  1835,  and  we  must  hold  that 
the  question  whether  the  defendant  holds  under  that  demise  or  in  some 
other  right  has  not  been  decided  in  the  suit  of  1883. 

The  second  appeal  426  of  1881,  to  which  we  have  been  referred  by 
Mr.  Sankaran  Nayar,  appears  to  have  been  decided  on  the  same  principle. 

We  must  set  aside  the  decree  of  the  Subordinate  Judge  and  restore 
the  decree  of  the  Court  of  First  Instance  and  desire  the  Subordinate  Judge 
to  pass  a  fresh  decree.  Costs  to  abide  the  result. 


9M.  253  =  10  Ind.  Jur.  59. 

[253]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


ACHAYA  (Plaintiff),  Appellant  v.  EATNAVELU  (Defendant  No.  2), 
Respondent*      [27th  October,  1885.] 

Letters  Patent,  Section  15— Civil  Procedure  Code,  Sections  639,  622 — Indian  Council's 
Act,  1861,  Section  22 — High  Court's  Aot,  Section  9, 

Section  15  of  the  Letters  Patent  for  the  High  Court  of  Judicature  as  Madras, 
which  allows  an  appeal  to  the  High  Court  from  the  judgment  of  one  Judge  of 
that  Court,  is  controlled  by  Section  629  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  order  of  a  Civil  Court  rejecting  an  application  for  review  of 
judgment  shall  be  final. 

[P.,  11  A.  375  =  9  A.W.N.  1889  (70)  ;  Appr..  16  C.  788  (794);  9M.  447;  20  M.  407  (408); 
R..20M.  152  (154);  5  Ind.  Gas.  729  =  20  M.L.J.  387(390)=7  M.L.T.  292  = 
(1910)  M.W.N.  14;  D.,  26  C.  361  (367).] 

APPEAL  from  an  order,  dated  10th  March  1885,  made  by  HuTCHINS,  J., 
in  Civil  Suit  No.  139  of  1884,  dismissing  an  application  for  review  of 
judgment. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment. 

Mr.  Norton,  for  appellant. 

Anandacharlu,  for  respondent. 

JUDGMENT. 

The  appellant  instituted  a  suit  on  the  Original  Side  of  this  Court 
upon  a  promissory  note  C,  which  purported  to  be  executed  by  the  respond- 
ent's father  and  another.  Mr.  Justice  Ilutchins,  who  tried  that  suit, 
found  that  the  respondent's  father  did  not  execute  the  document  and 
disallowed  the  claim  against  the  respondent.  The  appellant  then  applied 
for  review  of  judgment  on  the  ground  that,  subsequently  to  the  decree, 
he  became  aware  of  the  existence  of  a  ledger  and  an  index  kept  by  the 
respondent  under  the  direction  of  his  father,  and  that  those  accounts  con- 
tained entries  which  afforded  strong  corroborative  proof  of  his  averment 
that  the  latter  was  indebted  to  him.  This  application  was,  however,  reject- 
ed, and  from  the  order  of  rejection  this  appeal  is  preferred.  At  the  conclu- 
sion of  the  argument,  we  intimated  to  the  learned  Counsel  for  the  appellant 

*    Appeal  7  of  1885. 
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1885  that,  by  the  exercise  of  due  diligence,  the  appellant  might  have  acquired  a 
OCT.  27.  [254]  knowledge  of  the  existence  of  the  ledger  and  the  index  and 
produced  them  at  the  original  trial  and  that  on  thai;  ground,  at  all  events, 
APPEL-  the  appeal  must  fail.  We  reserved  judgment,  however,  to  consider  the 
LATE  question  whether  an  appeal  lies,  and  we  are  now  satisfied  that  it  does  not. 
GlVIL.  Ik  is  provided  by  Section  629  of  Act  XIV  of  1882  that  the  order  of  a  Civil 
Court  rejecting  an  application  for  review  of  judgment  shall  bo  final,  and 
1  this  section  is  declared  to  be  applicable  to  the  High  Court  by  Section  632  of 
10  Ind.  Jnr.  tne  Code  of  Civil  Procedure.  It  is  then  argued  for  the  appellant  that  an 
59t  appeal  is  allowed  from  the  order  of  a  single  Judge  of  this  Court  by  Section 
15  of  the  Letters  Patent  of  1865  issued  by  Her  Majesty  pursuant  to 
Section  9  of  the  High  Court's  Act,  24  and  25  Viet.,  c.  104,  and  that  the  right 
is  saved  by  Section  22  of  the  Indian  Council's  Act  of  1861,24  and  25  Viet., 
c.  67.  It  is  true  that  by  Section  15  of  the  Letters  Patent,  Her  Majesty  directs 
that  an  appeal  shall  lie  to  the  High  Court  from  the  judgment  [not  being 
the  sentence  or  order  passed  or  made  in  any  Criminal  trial]  of  one  Judge 
of  that  Court.  It  is  also  true  that,  by  Section  9  of  the  High  Court's  Act, 
the  High  Court  has  all  such  Civil  Jurisdiction,  Original  and  Appellate, 
and  all  such  powers  and  authority  for,  and  in  relation  to,  the  administra- 
tion of,  justice  as  Her  Majesty  by  Letters  Patent  may  direct  and  grant, 
and  that,  save  as  by  such  Letters  Patent  is  otherwise  directed,  the  High 
Court  has  all  the  jurisdiction  and  every  power  and  authority  whatsoever 
in  any  manner  vested  in  the  late  Supreme  Court  (which  was  abolished  by 
that  Act),  at  the  time  of  the  abolition.  But  it  must  be  observed  that  in 
both  Section  9  of  the  High  Court's  Act  and  Section  44  of  the  Letters 
Patent  it  is  distinctly  stated  that  the  provisions  of  the  Latters  Patent 
and  that  the  jurisdiction  and  authority  of  the  lata  Supreme  Court  vesting 
in  the  High  Court  under  Section  9  are  subject  to  the  legislative  powers 
of  the  Governor-General  in  Council  exercised  at  meetings  for  the  purpose 
of  making  laws  and  regulations.  The  question,  therefore,  is  whether  Sec- 
tion 629  and  Section  632  were  enacted  in  the  due  exercise  of  the  legislative 
powers  vesting  in  the  Governor-General  in  Council.  By  Section  22  of  the 
Indian  Council's  Act  power  is  conferred  upon  the  Governor-General,  sub- 
ject to  the  provisions  therein  contained  to  repeal,  amend,  or  alter  any  law  or 
regulation  in  force  in  Her  Majesty's  Indian  territories  and  to  make  laws 
and  regulations  for  all  persons,  whether  British  or  Native,  foreigners  or 
others,  and  for  all  Courts  of  Justice  whatever.  &c.  One  of  the  provisions 
[255]  contained  in  that  statute  is  that  the  Governor- General  in  Council 
shall  not  have  the  power  of  making  any  laws  or  regulations,  which  shall 
repeal  or  in  any  way  affect  "  any  provisions  of  any  Act  passed  in  the  then 
Session  of  Parliament  or  thereafter  to  be  passed  in  any  wise  affecting  Her 
Majesty's  Indian  territories  or  the  inhabitants  thereof." 

As  the  High  Court's  Act  was  passed  in  the  same  Session  of  Parlia- 
ment it' was  certainly  not  open  to  the  Governor-General  in  Council  to 
legislate  so  as  to  modify  its  provisions.  But  it  should  be  remembered 
that  it  is  open  to  the  Imperial  Legislature  to  subject  any  of  its  enactments 
in  whole  or  in  part  specially  to  the  legislative  power  of  the  Governor- 
General  in  Council.  The  general  rule  prescribed  by  Section  22  of  the 
Indian  Council's  Act  is  that  the  Governor-General  in  Council  shall  have 
power  to  repeal  or  alter  any  law  in  force  in  regard  to  any  Court  of  Justice  in 
Her  Majesty's  Indian  territories,  and  the  section  then  goes  on  to  specify 
certain  exceptions  to  that  rule.  The  effect  of  the  words  in  Section  9 
of  the  High  Court's  Act  "subject  and  without  prejudice  to  the  legislative 
powers  of  the  Governor-General  in  Council "  is  to  take  the  High  Court's 
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Act,  so  far  as  it  relates  to  matters  dealt  with  by  that  section,  from  the  group        1885 
of  exceptions  and  to  place  it  under  the  general  rule  contained  in  Section  22     OCT.  27. 
o£  the  Indian  Council's  Act.     Unless  those  words  are  referred  to  the  gene- 
ral rule  they  would  be  without  meaning,  for  the  combined  effect  of  the     APPEL- 
general  rule  and  the  exception  would  be  that   the  Governor- General  in       LATE 
Council  had  no  legislative  power  to  effect  the  provisions  of  Acts  passed  in      CIVIL, 
the  same  Session  of  Parliament  or  thereafter,  and  therefore  there  was  no 
necessity  for  introducing  a  clause  to  save  a  power  which  did  not    exist.  It    9  M.  253 
will  be  noted  that  those  words  occur  only  in  Section  9,  and  it  follows    that  *°  Ind>  ^u 
the  other  sections  of  the  Act,  which  deal  with  several  other  matters  relating         39. 
to  the  High  Court,  are  not  subjected  to  the  legislative  power    of  the   Gov- 
ernor-General in  Council.  Again  the    words  used  are"  subject  and  without 
prejudice  to  the  legislative  powers  in  relation  to  the  matters  aforesaid  of  the 
Governor-General  of  India  in  Council."     These  words  disclose  an  intention 
on  the  part  of  the  Imperial  Legislature  to  consider  the  general  rule  contain- 
ed in  Section  22  of  the  Indian  Council's  Act  apart   from  its  exceptions 
and  to  treat  it  as  unrestricted  in  regard  to  matters  specified  in   Section  9. 
The  true  construction   then  is   that   those   words   amount  to  a  special 
[256]  direction  by  the  Imperial  legislature  that  the  provisions  of  the 
High  Court's  Act  in  so  far  as  they  relate  to  matters  dealt  with  by  Section 
9  shall  be  subject  to  the  general  rule  regarding  the  legislative  power  of 
the  Governor-General  in  Council.     This  view  is  confirmed   by  the  subse- 
quent   course   of   legislation    in   regard  to   the    criminal   jurisdiction   of 
Magistrates   in    the  mufassal  over  European  Birtish  subjects,   which  is 
fully  explained  in  Queen  v.  Meares    (1).     Here  we  may  refer  to  34  and  35 
Viet.,    c.     62,    Section    3,    which     adverting     to     certain   Acts    passed 
by  the  Governors  of  Madras  and  Bombay  in  Council  in  regard  to  criminal 
jurisdiction  over  European  British    subjects,  enacts   that  the  said  Acts 
shall  be  deemed  to  be  as  valid  as  if  they  had  been  passed  by  the  Governor- 
General  of  India  in  Council  at  a  meeting  for  the  purpose  of  making  laws 
and  regulations.     Even  assuming  that  the  words  in  Section  9  mentioned 
above  cannot  be  so  construed  as  to  give  a  special  power  to  the  Governor- 
General  in  Council,    then  Section    15  of  the  Letters  Patent   cannot  be 
treated,  as  observed  in  that  case  by  Couch,  C.J.,  as  part  of  the  High  Court's 
Act  within  the  meaning  of  Section  22  of  the  Indian  Council's  Act.     We 
are,  therefore,  of  opinion  that  Section  15  of  the  Letters  Patent  does  not 
apply  to  the  case  provided  for  by  Section  629  of  Act  XII  of  1882,  and  that 
this  appeal  must  be  dismissed  with  costs. 
Solicitor  for  appellant:  Alasingacharyar. 


9  H.  256. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttiisami  Ayyar. 


H.  H.  THE  NIZAM  OF  HYDERABAD,  In  re.''1''   [22nd  February,  1886.] 

Civil  Procedure  Code,  Sections  130,  387,  591,  622— Interlocutory  orders  not  subject  to 
revision. 

Under  Section  622  of    the  Code  of  Civil  Procedure,    interlocutory  orders  passed 
under  Section  387  refusing  applications  for  the   issue  of  a  commission  to  examine 


Civil  Revision  Petition  24  of  1886. 
(1)  14  B.L.R.  110. 
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1886  witnesses,  or,  under  Section  130,  directing  the  production  of  documents,  cannot 

FEB.  22.  be  revised" 

[F..  30  M.  230  =  17  M.L.J.  79  =  2  M.L.T.  88;  12  Ind.  Gas.  506  [507)  =  256  P.L.R.   1911 
APPEL-  =185P.W.R    1911  ;  Appr.,  18  B.  35  (37)  I  R.,  4  Ind.   Gas.    878    (881)  =  12   O.G. 

405  ;  22  P.L.E  (1900)  89.] 
LATE 

CIVIL.  THIS  was  a  patition,  under  Section  622  of  the  Coda  of  Civil  Procedure, 

—         [257]  to  set  aside  two  interlocutory  orders  made  by  W.  E.  Clarke,  Subor- 
9  M.  236.    ninate  Judge,  Nilgiris,  in  suit  No.  57  of  1885. 

The  facts  necessary,  for  the  purpose  of  this  report,   appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  A.YYAR,  J.). 
Morgan,  for  petitioner. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — It  is  stated  in  this  petition  that  this  Court 
should  interfere  under  Section  622  to  cancel  two  interlocutory  orders  made 
by  the  Subordinate  Judge  at  Ootacamund.  These  orders  were  made  in 
O.S.  57  of  1885  on  the  file  of  that  Court.  In  one  of  them  the  Subordinate 
Judge  declined  to  issue  a  commission  for  the  examination  of  certain  wit- 
nesses, and  in  the  other  he  directed  that  certain  documents,  which  were 
delivered  to  the  plaintiff's  solicitor  for  production  in  Court  by  certain  per- 
sons cited  as  witnesses,  and  which  still  remained  in  the  possession  or  oower 
of  the  plaintiff,  be  produced.  It  is  urged  that  these  orders  should  be  set 
aside  by  this  Court  as  a  Court  of  Eevision  on  the  ground  that  they  were 
illegal,  and  made  without  jurisdiction.  The  order  refusing  the  application 
for  the  issue  of  a  commission  purports  to  have  been  made  under  Section 
387  of  the  Code  of  Civil  Procedure  which  it  is  considered  by  the  Subor- 
dinate Judge  vested  in  him  a  discretion  even  when  he  was  of  opinion 
that  the  evidence  desired  to  ba  taken  was  necessary.  The  order  for  the 
production  of  documents  was  made  under  Section  130  of  the  Code  of  Civil 
Procedure.  No  appeal  is  allowed  by  Section  588  from  either  of  these 
orders,  whilst  Section  591  prescribes  the  course  to  be  followed  in  regard 
to  defective  interlocutory  orders.  I  do  not  consider  that  Section  622 
is  applicable  to  them  and  it  pre-supposes  a  decision  or  an  order  in  the 
nature  of  a  decree  and  that  no  other  remedy  is  provided  for  specially 
by  the  Code. 

I  must,  therefore,  decline  to  interfere,  and  I  reject  this  appli- 
cation. 


9H.  258  =  1  Weir  789. 

[258]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and   Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  LINGAYA.*      [19th  and  20th  February,  1886.] 

Limitation  Act,  Section  12,  Scliedule  II,  Article  154— Criminal  Procedure  Code,  Sections 
419,  420—  Appeal  by  prisoner —Limitation — Time  necessary  to  obtain  copy  of  judg- 
ment—Presentation  of  petition  to  officer  in  charge  of  jail. 

In  computing  the  period  of  limitation  prescribed  for  an  appeal  from  a  sentenca 
of  a  Criminal  Court  by  Article  154  of  Schedule  II  of  the  Indian  Limitation  Act, 
1877,  the  time  takan  in  forwarding  an  application  by  a  prisoner  for  a  copy  of  the 
judgment  and  in  transmitting  the  same  from  the  Court  to  the  jail  must  be 
excluded. 

*  Criminal  Revision  Case  681  of  1885. 
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In  the  case  of  such  appeals,  presentation  of  the  petition  of  appeal  to  the  officer  1886 
in  charge  of  the  jail  is,  for  the  purpose  of  the  Limitation  Act,  equivalent  to  WJJB  20 
presentation  to  the  Court. 

THIS  was  a  case  referred  to  the  High  Court,  under  Section  438  of  the     APPEL- 
Code  of  Criminal  Procedure,  by  J.  Grose,  District  Magistrate  of  Nellore.          LATE 

The  facts  necessary,  for  the  purpose  of  this  report,  appear  from  the  n 
judgment  of  the  Court.  CRIMINAL. 

Counsel  were  not  instructed.  9  M.  258  = 

JUDGMENT.  *  Weir  789 

The  judgment  of  the  Court  (MuTTUSAMi  AYYAR  and  BRANDT,  JJ.) 
was  delivered  by 

BRANDT,  J. — Two  questions  present  themselves  for   determination — 

(1)  Whether  the  time  taken  in  forwarding  applications  for  copies 

on  behalf  of  intending  appellants  in  jail  and  in  transmission  of 
such  copies  to  the  jail,  as  well  as  the  time  occupied  in  actual 
preparation  of  copies  in  the  office  of  the  Court  by  which  the 
judgment  or  order  was  passed,  is  to  be  included  in  "  the  time 
requisite  for  obtaining  a  copy  "  within  the  meaning  of  Section 
12  of  the  Limitation  Act. 

(2)  Whether,  for  the  purpose  of  computing  the  period  of  limitation 

for  appeals  under  the  Code  of  Criminal  Procedure  to  any  Court 
othe  than  a  High  Court  (Limitation  Act,  Schedule  II,  Article 
154),  time  is  to  be  calculated,  in  the  case  of  appeals  preferred  by 
appellants  in  [259]  jail,  to  date  of  presentation  of  the  appeal 
to  the  officer  in  charge  of  the  jail,  or  to  date  of  presentation 
to  the  Court  to  which  the  appeal  lies. 

As  to  the  first  question,  the  answer  must  be  in  the  affirmative:  the 
intention  is  to  exclude  the  time  taken  up  in  obtaining  the  copy  other- 
wise than  through  the  appellant's  laches  ;  and  in  the  case  of  persons  in 
jail,  the  officer  in  charge  of  the  jail  must  be  regarded  as  representing,  for 
the  purpose  in  hand,  the  Court  establishment,  which,  in  the  case  of 
appellants  not  in  jail,  is  responsible  for  preparation  and  delivery  of  copies. 
Under  the  Jail  Code  convicts  can  obtain  through  the  officer  in  charge  of 
tde  jail  copies  of  judgments  and  orders  required  by  them  with  a  view  to 
presentation  of  their  appeals,  free  of  charge,  and  the  said  officer  is  res- 
ponsible for  forwarding  such  applications  and  for  receiving  and  delivering 
to  the  applicants  the  copies  when  received. 

But  from  the  time  when  the  copy  is  delivered  to  the  applicant,  the 
latter  is  responsible  for  representation  of  his  appeal,  with  the  copy  of  the 
sentence  or  order  appealed  against,  either  to  the  Superintendent  oi  the 
Jail,  or  to  the  Court,  at  his  option. 

And  we  are  of  opinion  that,  under  the  provisions  of  Section  420, 
Criminal  Procedure  Code,  presentation  of  the  petition  of  appeal  by  an 
appellant  in  jail  to  the  officer  in  charge  of  the  jail  is  equivalent,  to  pre- 
sentation to  the  Court  so  far  as  the  requirements  of  the  Limitation  Act 
are  concerned. 

Section  419  provides  that  "  every  appeal  shall  be  made  in  the  form 
of  a  petition  in  writing  presented  by  the  appellant  or  his  pleader;  "  Section 
420,  that  in  the  case  of  an  appellant  in  jail  "  he  may  present  his  petition 
of  aopeal  to  the  officer  in  charge  of  the  jail,  who  shall  thereupon  forward 
it  to  the  proper  Appellate  Court ;"  and  Section  421  that  "  on  receiving  the 
petition  and  copy  under  Section  419  or  Section  420  the  Appellate  Court 
shall  peruse  the  same  "  and  proceed  as  thereinafter  prescribed. 
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FEB.  20.  IQ  the  case  in  which  this    reference  is  made,   the  appeal  would  then 

appear  to  have  been   presented  in   time,    and  should   therefore  have  been 

APPEL-     received  and  disposed  of.     The  sentence  has,  it  appears,  expired,  but  if  the 

LATE       appellant  desires  it,  the  appeal  should  now  be  admitted  and  disposed  of  in 

CRIMINAL.  due  course- 


9M.  258  = 
1  Weir  789.  9  M.  260. 

[260]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


KUMARAN  (Plaintiff),  Appellant  v.  NARAYANAN  AND  OTHERS 
(Defendants),  Respondents.*      [4th  January  and  26th  February,  1886.] 

Malabar  Laiv  —  Nambudris—  Inheritance—  Sarvasvadhanam  marriage — Eights  of  son. 

Among  N«nbudris  in  Malabar  the  son  of  a  daughter  given  in  the  Sarvasvadha- 
nam form  of  marriage  does  not  inherit  in  the  family  of  his  father  so  long  as 
other  heirs  exist. 

[R.,  11  M.  157  (163)  ;  25  M.  662  (664).] 

THIS  was  an  appeal  from  the  decree  of  H.  J,  Stokes,  Acting  District 
Judge  of  South  Malabar,  rejecting  an  apueal  from  the  decree  of  E.  K. 
Krishnan,  Subordinate  Judge  at  Calicut,  in  suit  14  of  1883. 

The  plaintiff,  Sri  Kumaran  Mussad,  sued  for  a  declaration  that  he 
was  a  member  of  the  Theyancheri  illam  (family),  and  as  such  equally 
entitled  with  the  defendants — his  paternal  uncle  (Cheria  Narayanan)  and 
two  cousins  (Parameswaran  and  Narayanan  Mussad) — to  participate  in 
the  enjoyment  of  the  property  of  that  illam. 

The  defendants  contended  that  plaintiff,  who  was  the  son  of  Valia 
Narayanan  Mussad,  elder  brother  of  defendant  No.  1,  by  his  third  wife, 
Savithri,  was  the  issue  of  a  Sarvasvadhanam  marriage  and  consequently 
had  no  right  of  inheritance  in  the  illam  to  which  his  father  belonged,  but 
only  in  the  illam  of  his  mother. 

The  plaintiff  denied  this,  alleging  that  his  mother  was  married  in  the 
ordinary  form  and  that  the  properties  of  her  illam  of  Kalliapurath  and  its 
appendage  Annari  were  given  to  his  father  as  stridhanam. 

The  Subordinate  Judge  dismissed  the  suit,  finding  that  the  marriage 
was  in  the  Sarvasvadhanam  form. 

On  appeal  the  District  Judge,  agreeing  with  the  Subordinate  [261] 
Judge  on  the  facts,  referred  the  following  issue  to  the  Subordinate  Judge 
for  trial : — 

Whether  if  plaintiff's  father  and  mother  were  married  in  Sarva- 
svadhanam form,  the  incidents  of  such  a  marriage  exclude  plaintiff  from 
inheritance  in  his  father's  illam." 

This  issue  was  found  against  the  plaintiff. 

The  Acting  Districc  Judge,  accepting  this  finding,  rejected  the 
appeal. 

The  plaintiff  appealed,  inter  alia,  on  the  ground  that  the  custom  was 
not  legally  established,  and  that  under  the  ordinary  Hindu  law,  be  was 
entitled  to  inherit  in  his  father's  illam. 

Gopalan  Nayar,  for  appellant. 

Sadagopacharyar,  for  respondents. 

'  Second  Appeal  615  of  1885. 
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The  facbs  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgments  of  the  Court  (BRANDT  and  PARKER,  JJ.}. 

JUDGMENTS. 

BRANDT,  J. — There  is  evidence  that  the  marriage  was  in  the  form 
known  in  Malabar  as  Sarvasvadhanam,  the  formula  used  being  "I  give 
unto  thee  this  virgin  who  has  no  brother,  decked  with  ornaments ;  the  eon 
who  may  be  born  of  her  shall  be  my  son,"  and  we  must  accept  the  con- 
current findings  of  the  Courts  below  on  this  point.  Nor  can  it  be  said 
that  there  is  no  evidence  that  the  transfer  by  Kalliapurath  Sri  Kumaran 
Mussad  of  his  jenm  right  in  the  Annari  and  Kalliapurath  illam  properties 
was  made  in  connection  with  and  in  consideration  for  the  marriage,  in  the 
special  form,  of  Valia  Narayanan  Mussad,  the  father  of  the  appellant,  and 
Sri  Kumaran's  daughter  Savithri :  whether  the  transfer  of  the  pronerty  was 
effected  shortly  before  or  after  the  marriage,  the  Courts  below  were  at 
liberty  to  find  on  the  evidence  that  it  was  made  in  consideration  of  the 
marriage,  and  the  argument  that,  by  reason  of  there  being  no  property  to 
transfer,  there  could  not  have  been  a  Sarvasvadhanam  marriage  falls  to 
the  ground. 

The  question  then  which  we  have  to  determine  is  whether  the  con- 
clusion arrived  at,  that  the  son  of  such  a  marriage  does  not  inherit  in  the 
family  of  the  natural  father,  is  incorrect. 

There  was  evidence  as  to  practice,  custom  and  general  understanding 
on  the  subject,  which  the  Subordinate  Judge  considered  "overwhelmingly" 
in  favour  of  the  respondents'  contention  which  the  appellant  here  again 
assails,  while  the  District  Judge  thought  that  of  direct  evidence  as  to  the 
rights  of  such  issue  there  was  [262]  little  or  none  as  distinguished  from 
opinion,  but  that "  the  probabilities  of  the  case  and  the  best  of  what 
evidence  there  is  are  against  the  plaintiff.'* 

On  the  question  of  law  the  Subordinate  Judge  held  marriage  in  this 
peculiar  form  to  be  the  same  as  marriage  of  an  appointed  daughter,  and 
that  the  son  of  a  daughter  so  appointed,  inheriting  the  property  of  the 
sonless  father  of  such  daughter  and  offering  the  funeral  caka  to  his  mother, 
the  second  to  her  father,  and  the  third  to  her  paternal  grandfather — (Manu, 
IX,  140) — "  the  issue  of  the  appointed  daughter  is  in  fact  consecrated  to 
the  use,  spiritual  and  temporal,  of  the  maternal  grandfather,"  and  that 
this  being  so  "  it  is  but  logical  to  hold  that  he  ceases  to  fill  the  same  position 
to  his  natural  father  ;"  and  reference  is  made  to  the  work  of  a  local  autho- 
rity cited  in  support  of  the  respondents'  contention  that  the  son  of  such 
a  marriage  inherits  property  in  the  family  of  the  natural  father  only  in 
case  of  extinction  of  heirs,  and  then  only  as  an  Attaladakam  heir. 

The  District  Judge,  on  consideration  of  the  authorities  which 
appeared  to  bear  on  the  subject,  held  that  "  there  was  no  reason  to  suppose 
that  the  son  of  an  appointed  daughter  inherited  bis  father's  property. 

It  is  admitted  that  there  is  no  decided  case  which  can  be  cited  as 
authority  upon  the  particular  question  now  before  us ;  there  have  been 
incidental  expressions  of  opinion  in  some  of  the  cases  which  have  been 
brought  together  in  Mr.  Ramaehandrayyar's  "  Manual  of  Malabar  Law," 
but  the  right  now  asserted  has  for  the  first  tiuae  called  for  direct, 
decision. 

I  am  of  opinion  that  the  case  of  the  80Q  of  an  appointed  daughter 
is  closely  analogous  to  that  of  an  adopted  son,  and  having  regard  to  this 
principle,  and  to  the  form  shown  to  have  been  used  in  this  case  "  4U~  — 
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1886        who  may  be  born  of  thea  shall  be  mv  son,"  I  am  not  prepared  to  say 
FEB.  26,     that  the  decision  arrived  at  by  the  Courts  below  is  incorrect. 

The  weight  of  authority  would  appear  to  be  in  favour  of  the  proposi- 

APPEL-     tion  that  any  brotherless  daughter  might  become  a  "  putrika  "   and   her 

LATE       son  a  "  putrika-putra  "  if  "  selected   in  thought,"   by   the  father,    without 

CIVIL.      any  agreement    or    understanding  at  the  time  of    marriage,   "  without 

compact,  and  merely  by  an  act  of  the    mind."     (Hemadri). 

9  M.  260.  But  in  the  formula  found  to  be  recited  at  marriage   in    Sarva-[263] 

svadbanam  form  in  Malabar  there  is  the  express  provision  contained  in  the 
formula  attributed  in  the  Mitakshara  to  Vasishta  :  "  the  sonof  her  who 
may  be  born  of  her  shall  be  mv  son  ;"  in  Hemadri's  Commentary  we  find 
the  formula  given  in  Manu  (IX,  127)  "the  male  child  who  shall  be  born 
from  her  in  wedlock  shall  be  mine  for  the  purpose  of  performing  my 
obsequies,"  and  then  a  distinction  is  drawn  between  the  son  of  an  appoint- 
ed daughter  given  in  marriage  in  such  form,  and  a  child  of  a  daughter 
given  in  marriage  with  a  stipulation  in  the  form,  "  the  child  who  shall  be 
born  of  her  shall  perform  the  obsequies  of  both." 

And  Balarnbhatta  is  authority  for  the  son  of  the  appointed  daughter 
belonging  in  general  only  to  the  maternal  grandfather  and  only  by  special 
compact  to  the  natural  father  also.  (Mitakshara,  XI,  and  notes  thereon, 
Stokes'  Hindu  Law  Books). 

The  term  Sarvasvadhanam  and  the  manner  in  which  this  case  was 
argued  and  conducted  would  appear  to  imply  that  a  provision  is  made  for 
the  issue  of  a  marriage  in  this  form  ;  and  the  authority  of  the  natural  father 
to  enter  into  an  agreement  of  this  sort  whereby  the  first-born  son  shall  be 
the  son  of  the  bride's  father  would  appear  to  be  as  unquestionable  on  the 
authorities  as  the  right  to  give  in  adoption,  nor  would  the  son  so  begotten 
appear  to  have  any  better  right  to  inherit  in  the  family  of  his  natural  father 
than  an  adopted  son  would  have.  The  fact  that  it  is  the  first-born  son 
who  is  to  be  the  son  of  the  wife's  father  does  nob  escape  my  notice,  but 
however  this  may  be,  the  position  of  such  son  would  appear  to  me  to  be 
settled  by  authority :  certainly  no  authority  has  been  adduced  to  show 
that  the  conclusion  come  to  by  the  local  Courts  is  wrong. 

I  would  then  disallow  the  appeal  and  dismiss  it  with  costs. 

PARKER,  J. — It  was  hardly  disputed  in  the  lower  appellate  Court 
that  plaintiff  was  the  issue  of  a  Sarvasvadnanam  marriage,  and  we  are 
agreed  that  the  District  Judge  has  not  overlooked  any  evidence  which 
would  lead  to  a  contrary  conclusion.  The  sole  question,  therefore,  is 
whether  the  legal  incidents  of  such  a  marriage  exclude  plaintiff  from  in- 
heritance in  his  father's  illam. 

The  matter  is  one  of  customary  law,  and  there  is  no  legal  impedi- 
ment to  a  person  inheriting  property  under  two  different  systems  of 
succession  (vide  I.L.R.,  8  Mad.,  238),  though  such  cases  are  naturally 
rare. 

The  marriage  called  Sarvasvadhanam  is  admittedly  peculiar  [264] 
to  Nambudris  in  Malabar,  but  it  closely  resembles,  if  it  is  not  identical 
under  another  local  name,  with  that  called  Putrikakaranam  among  other 
classes  of  Hindus.  The  object  of  both  forms  of  marriage  is  to  raise  up 
issue  to  a  father  whose  line  is  about  to  become  extinct  and  to  place  the 
son  to  be  begotten  from  a  daughter  in  the  place  of  a  real  son.  The 
Subordinate  Judge  has  found  on  the  strength  of  a  text  book  (exhibit  VII) 
of  a  writer  well  versed  in  the  customary  laws  of  Malabar,  and  also  on  the 
evidence  of  the  learned  Fourth  Raja  of  the  Zamorin's  family,  that 
Sarvasvadhanam  or  marriage  with  an  appointed  daughter  is  but  another 
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name  for  a  Putrikakaranam  marriage.  It  may  be  noted  that  the  sloka 
recited  at  the  Sarvasvadhanam  marriage  is  identical  with  the  text  of 
Vasishta  (XVI,  12)  which  declaims  an  appointed  daughter  to  come  back 
as  a  son,  and  closely  corresponds  to  the  appointment  of  a  daughter  to 
raise  up  a  son  who  shall  perform  obsequies — Manu  IX,  127. 

It  is  admitted  that,  in  a  Sarvasvadbanam  marriage,  the  property  of 
the  bride  does  not  pass  to  her  husband,  nor  does  he  enter  his  wife's  illam 
though  their  children  do.  He  may  hold  his  wife's  or  his  wife's  father's 
property  in  trust  for  the  children  to  be  born  of  the  marriage,  but  in  the 
event  of  his  wife's  death  without  issue,  or  by  the  failure  of  issue,  such 
property  would  revert  to  the  illam  of  his  father-in-law. 

In  this  respect  Sarvasvadhanam  is  identical  with  Putrikakaranam 
marriage.  The  inheritance  follows  in  the  line  of  the  funeral  oblations. 
As  pointed  out  by  Mr.  Mayne,  the  son  of  an  appointed  daughter  offers  the 
first  funeral  cake  to  his  mother  who  is  regarded  as  a  son  ;  the  second  to  her 
father,  and  the  third  to  her  paternal  grandfather. 

In  both  cases  then  the  father  remains  a  member  of  his  natural  family, 
though  he  may  be  taken  to  live  in  the  family  of  his  wife.  Among  Nam- 
budris  in  Malabar  where  partition  is  not  allowed,  such  a  separation  would 
be  almost  complete,  and  whether  or  no  the  father  continued  entitled  him- 
self to  share  in  the  revenue  of  the  illam  which  he  left,  it  is  clear  that  his 
son,  who  was  born  into  and  was  the  son  of  another  illam,  could  never 
have  a  chance  of  succession  in  his  father's  illam  unless  the  line  of  that 
illam  became  extinct — in.  which  oase  he  might  come  in  as  Attaladakain 
heir  and  would  then  perform  the  funeral  ceremonies  of  his  father's  ances- 
tors. As  long  as  members  of  his  father's  illam  lived,  there  [265]  could 
be  no  question  of  inheritance  for  him,  being  a  member  of  another  illam 

The  case  of  the  plaintiff's  ninth  witness,  Eamangiri  Itteri  Mussad, 
seems  to  bear  out  this  view  He  contracted  a  Sarvasvadhanam  marriage 
with  a  girl  of  the  Panikoti  illam  and  had  four  sons  by  her.  On  the  death 
of  his  younger  brother  without  issue  he  established  his  eldest  son  as  gri- 
hasta  in  his  own  illam,  but  leaves  his  second  son  established  as  grihasta 
in  the  family  of  his  wife.  This  is  also  in  accordance  with  text  book  (VII), 
though  it  is  a  deviation  from  the  ordinary  practice  that  the  eldest  son  of 
such  a  marriage  should  remain  in  his  mother's  illam. 

The  father,  though  he  may  for  most  intents  and  purposes  merge 
himself  into  his  wife's  illam,  does  not  necessarily  lose  either  his  rights  in 
his  own  family,  or  bis  parental  rights.  There  seems  nothing  inconsistent 
in  the  son  of  such  a  father  offering  funeral  oblations  to  him  as  well  as  to 
his  maternal  grandfather  if  his  father's  illam  became  extinct  and  he  thus 
succeeded  to  the  property  belonging  to  the  illam  of  his  paternal  uncles  and 
cousins. 

Applying  these  principles  to  the  present  case  the  plaintiff's  suit  must 
fail,  for  there  are  still  several  members  of  his  father's  illam  which  is  by  no 
means  extinct.  The  circumstances  of  the  present  case  would  go  far  to 
show  that  Valia  Narayanan  Mussad  when  he  married  plaintiff's  mother 
in  the  Sarvasvadhanam  form  by  no  means  intended  to  leave  or  did  leave 
his  own  illam.  He  had  two  wives  already  in  his  illam  married  in  the 
ordinary  form,  and  exhibit  I  shows  that  he  still  remained  heir  to  the  office 
of  adighari  which  was  hereditary  in  his  illam.  Having  begotten  plaintiff, 
he  would  therefore  be  functus  officio  as  far  as  the  Kaliapuram  illam  was 
concerned. 

The  decision  of  the  Courts  below  appears  to  me  to  be  correct,  and  I 
would  dismiss  this  second  appeal  with  costs. 
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NOV^IO.  [266]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hutchins. 

„  KALLIYANI  (Defendant  No.  5),  Appellant  v.  NARAYANA  (Plaintiff), 

UIVIL.  Respondent.*      [23rd  October  and  10th  November,  1885. j 

9  M.  266.     Malabar  law — Sale  of  tanvad  property— Pouters   of  karnaran — Assent  of  members  of 
tarwad,  liow  far  necessary. 

There  is  no  rule  of  Malabar  law  that  the  assent  of  every  member  of  a   tarwad 
is  necessary  to  reader  valid  the  alienation  of  tarwad  property. 

[Rel.,  14  lad.  Gas.  383  (385)  =  22  M.L.J.    309  (313)  =  11   M.L.T.  112  =  (1912)    M.W.N. 
109;  R.,  20  M.  51  (56)  =  6  M.L.J.  241.] 

THIS  was  an  appeal  from  the  decree  of  K.  Kunjan  Menon,  Subordinate 
Judge  of  North  Malabar,  modifying  the  decree  of  the  District  Munsif  of 
Kavai  in  suit  378  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  HUTCHINS,  JJ.). 

The  Acting  Advocate- General  (Hon.  Mr  Shephard)  and  Anantan 
Nayar,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

This  appeal  relates  to  that  part  of  the  Subordinate  Judge's  decree 
which  adjudges  the  sale  evidenced  by  Exhibit  VII  to  be  invalid.  The 
doctrine  on  which  the  Subordinate  Judge  proceeded  is  that  no  karnavan 
or  any  number  of  anandravans  "  can  permanently  alienate  tarwad  pro- 
perty against  the  will  of  any  single  number  of  the  family."  If  that  rule 
holds  good,  a  single  factious  anandravan  may  bring  about  the  ruin  of 
the  whole  family,  for  cases  may  occur  in  which  an  outright  sale  of  part  of 
the  property  may  be  by  far  the  mosc  prudent  course,  and  indeed  absolutely 
essential  for  the  preservation  of  the  remainder.  It  appears  to  us  that 
the  rule  that  every  member  of  the  family  must  assent  is  by  no  means  an 
unqualified  one.  Section  379  of  Strange's  Manual  has  been  referred  to  : 
after  quoting  an  authority  to  the  effect  that  the  written  assent  of  the  chief 
anandravans  is  necessary,  the  learned  author  mentions  a  judgment  of 
the  Zila  Court  in  which  it  was  held  that  the  absence  of  concurrence  of  one 
[267]  living  in  discord  with  the  karnavan  would  not  vitiate  the  alienation. 
In  the  two  cases  Kondi  Menon  v.  Sranginreagatta  Ahammada  (l),  Kaipreta 
Ramen  v.  Makkaiyil  M utoren  (2),  Mr.  Justice  Holloway  referred,  in  general 
terms,  to  the  rule  of  law  as  one  requiring  the  assent  of  all  members  of 
the  tarwad,  but  in  both  the  appeal  of  an  alleged  dissentient  was  dismissed, 
and  we  do  not  find  that  it  has  ever  been  determined  that  the  rule  is  invari- 
able. In  our  opinion  the  factious  or  capricious  dissent  of  a  single  anan- 
dravan ought  not  to  be  allowed  to  invalidate  a  sale  made  in  pursuance  of 
the  decision  of  a  family  conclave,  and  which  was  either  absolutely  neces- 
sary, or  the  most  reasonable  and  prudent  arrangement  for  the  protection 
of  the  other  family  property.  We  will,  therefore,  ask  the  Subordinate 
Judge  to  find  on  the  evidence  already  recorded — 

(i)  whether  the  sale  to  defendant  No.  5  was  necessary  ; 

(ii)  whether  the  plaintiff  openly  opposed  it; 

(iii)  whether  the   plaintiff's    opposition    was   reasonable   or    merely 
frivolous  and  factious. 

*  Second  Appeal  512  of  1885. 
(1)  1  M.H.C.B.  248.  (2)  1  M.H.C.R.  359. 
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9  H.  267. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


PALANI  (Plaintiff),  Appellant  v.  SELAMBARA  AND  ANOTHER 
(Defendants),  Respondents.*      [21st  July,  1885,  and  22nd  January,  1886.] 

Registration  Act,  Section  48 — Constructive  possession  in  pursuance  of  oral  agreement  to 
sell  land. 

Where  a  vendor  in  pursuance  of  an  oral  agreement  to  sell  certain  land  directed 
the  tenants  of  the  land  to  pay,  and  t/he  tenants  agreed  to  pay,  rent  to  the 
purchaser : 

Held,  that    such   possession  was  given  to   the  purchaser  as  would  satisfy  the 
conditions  of  Section  48  of  the  Indian  Registration  Act   and  enable  him  to  resist 
the  claim  of  subsequent  registered  purchaser. 
[Appr ,  13  M.  324  (334).] 

APPEAL  from  the  decree  of  H.  Wigram,  District  Judge  of  Coirnbatore, 
modifying  the  decree  of  P.  Narayarusami  Ayyar,  District  Munsif  of  Erode, 
in  suit  100  of  1883. 

The  Acting  Advocate- General  (Hon.  Mr.  Shephard)  and  Narayana 
Ban,  for  appellant. 

[268]  Bhashyam  Ayyangar,  for  respondents. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgments  of  the  Court  (K2RNAN  and  BRANDT,  JJ.) 

JUDGMENTS. 

KERNAN,  J.— The  appellant  (plaintiff)  filed  suit  No.  100  of  1883 
against  the  two  defendants  and  prayed  that  the  defendant  No.  1  should 
recover  from  plaintiff  Rs.  1,400  and  execute  a  deed  of  sale  to  him  of  cer- 
tain lands,  and  that  defendant  No.  2  should  surrender  the  lands  to  the 
plaintiff.  The  plaintiff  relied  on  and  proved  exhibit  A  (1st  March  1882), 
which  was  an  agreement  by  defendant  No.  1  to  sell  the  land  to  him  and 
execute  a  conveyance  within  the  30th  April  1882.  It  was  Droved  that 
plaintiff  paid  to  defendant  No.  1  on  the  1st  of  March  1882  Rs.  500,  and 
Rs.  100  on  the  10th  of  March.  The  stamped  agreement  A  was  registered 
in  August  1882.  Defendant  No.  2  proved  that  defendant  No.  1,  on  the 
27th  of  February  1882,  agreed  orally  to  sell  the  same  land  to  bim,  and 
got  a  decree  against  defendant  No.  1  in  suit  228  of  1882  for  perform- 
ance of  the  agreement  and  got  a  deed  of  sale.  12th  December  1883, 
executed  in  that  cause,  in  default  of  execution  of  conveyance  by  defendant 
No.  1. 

Defendant  No.  2  alleged  that  the  agreement  sued  on  by  plaintiff  was 
fraudulent  and  was  subsequent  to  the  sale  to  him  and  to  the  possession 
obtained  by  him. 

The  Munsif  dismissed  the  suit  on  the  ground  of  misjoinder. 

The  plaintiff  appealed,  and  the  Judge  relying  partly  on  Exhibits  II 
and  III  (unregistered  documents)  found  that  so  far  as  possession  could  be 
given  by  defendant  No.  1  to  the  defendant  No.  2,  it  was  given  on  the  27th 
of  February  1882,  just  three  days  before  the  agreement  made  with  the 
plaintiff,  and  dismissed  the  suit  as  against  defendant  No.  2,  but  directed 
the  defendant  No.  1  to  pay  the  plaintiff  Rs.  600  and  interest. 

In  this  second  appeal  the  plaintiff  objected  that  Exhibits  II  and  III 
were  inadmissible  as  not  being  registered,  and  therefore  the  Judge  acted 

*  Second  Appeal  356  of  1884. 
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1886       on  inadmissible  evidence  as  to  the  question  of  possession  being  given  to 
JAN.  22.     defendant  No.  2. 

On  hearing  the  second  appeal,  it  appeared  that  the  question  of  admis- 
APPEL-     sibility  of  Exhibits  II  and  III  depended  on  the  value  or  amount  of  the  pro- 
LATB       perty  to  which  they  related,  and  that  the  question  of  when  and  how  the 
ClVIL.      defendant  No.  2  obtained  possession  should  be  further  inquired  into. 

[269]  By  order,  dated  the  21st  July  1885,  we  directed  the  following 
9  M.  267.     igaues  to  be  tried  :— 

(1)  Are  Exhibits  II  and  III  admissible  in  evidence  ? 

(2)  If  not,  upon  the  other  evidence  already  on  record,  did  defendant 

No.  2  obtain  possession  before  plaintiff's  registered  agreement? 

The  Judga  has  returned  a  finding  that  Exhibits  II  and  III  were  inad- 
missible, and  no  question  is  now  made  on  this  poinc. 

He  also  finds  that  defendant  No.  1  made  over  possession  on  the 
17th  of  Masi,  corresponding  to  27ch  February  1882,  and  that  he  did  so  by 
asking  the  tenants  of  the  lands  in  occupation  thereof  to  pay  their  rents  to 
the  defendant  No.  2,  and  he  finds  that  defendant  No.  2  obtained  posses- 
sion before  the  date  of  A,  and  long  before  the  registration  of  it  in  August 
1882. 

In  his  return  on  the  issue,  tbe  Judge  referred  to  the  evidence  given 
by  one  of  the  witnesses  for  defendant  No.  2,  in  which  he  says  that  before 
tbe  day  on  which  he  signed  Exhibit  III  he  agreed  to  pay  rent  to  the  plaint- 
iff. It  was  contended  that  the  reference  to  the  inadmissible  Exhibit  III 
rendered  the  evidence  illegal.  But  we  do  not  think  so,  as  the  exhibit  was 
not  thereby  used  in  respect  of  any  transaction  therein  referred  to  concern- 
ing the  property  in  it.  It  was  referred  to  merely  to  fix  a  date  for  another 
fact. 

It  was  objected  that  on  the  evidence  the  Judge  should  have  found 
that  no  possession  either  actual  or  constructive  was  given  by  defendant 
No.  1  to  defendant  No.  2  either  accompanying  or  following  the  oral  agree- 
ment with  defendant  No.  2.  There  was  no  evidence  that  actual  posses- 
sion of  the  lands  was  given  to  defendant  No.  2  by  delivery  of  the  lands  into 
his  possession.  The  only  possession  alleged  was  constructive  possession, 
that  is,  by  defendant  No.  1  directing  the  tenants  is  actual  occupation  to 
pay  their  rents  in  future  to  defendant  No.  2  and  by  the  tenants  agreeing 
to  do  so. 

The  Judge  believed  that  such  constructive  possession  was  so  given  on 
the  27th  of  February  1882,  and  that  defendant  No.  2  has  since  been  in 
receipt  of  his  share  of  the  crop.  No  doubt  defendant  No.  1  denied  that 
such  constructive  possession  was  given,  and  alleged  that  defendant  No.  2 
took  possession  forcibly,  but  the  Judge  disbelieved  defendant  No.  1.  We 
accept  the  [270]  finding  of  the  Judge  that  defendant  No.  2  did  receive 
such  constructive  possession. 

The  Eegistration  Act  in  Section  48  refers  to  possession  accom- 
panying or  following  the  oral  agreement,  but  does  not  confine  such 
possession  to  "  actual  possession  "  by  delivery  of  possession  of  the 
land.  The  section  would  receive  its  full  meaning  if  the  possession 
intended  thereby  was  possession,  according  to  the  circumstances  of 
the  interest  in  the  property  sold  and  the  agreement  of  the  parties. 
If  the  vendor  was  at  the  time  of  sale  in  actual  possession  and  sold 
the  property  with  actual  possession,  such  possession  would  accom- 
pany or  follow  the  sale.  If,  however,  the  property  was  in  actual  posses- 
sion of  tenants,  then  as  the  tenants  could  not  be  put  out  so  as  to  give  tbe 
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purchaser  actual  possession,  tbe  possession  to  be  given  should  be  cons- 
tructive possession,  by  the  vendor  procuring  the  tenants  to  attorn  to  or 
accept  new  leases  or  agreements  from  the  purchaser. 

I  would  dismiss  this  second  appeal  with  costs. 

BRANDT,  J. — There  is  evidence  of  attornment  of  the  tenants  under 
the  defendant  No.  1  to  the  defendant  No.  2  at  the  request  of  the  former, 
which  evidence  it  was  open  to  the  Judge  to  accept  as  proving  such  attorn- 
ment,  irrespective  of  exhibits  ii  and  iii,  or  at  lease  having  reference  to 
those  documents  for  purposes  not  directly  affecting  the  right  to  the  pro- 
perty in  suio,  and  we  must,  I  think,  accept  the  finding  of  the  Judge  on 
this  point. 

Was  there  then  sach  delivery  of  possession  as  is  required  by  the 
Eegistration  Act  ?  That  is  to  say,  is  such  constructive  possession  as  is 
held  proved  in  this  case  insufficient  for  the  purposes  of  that  Act  ?  Is 
physical  delivery  of  possession  alone  sufficient  ? 

I  am  of  opinion  that  the  words  used  in  Section  48  of  the  Act  do  not 
exclude  such  construccive  possession,  and  that  oral  agreements  accompani- 
ed by  such  delivery  of  possession  are  sufficient  to  prevail  against  subse- 
quent registered  documents  relating  to  the  same  property,  wheu  capable 
of  proof  by  evidence  accepted  as  sufficient  to  establish  the  fact  of  trans- 
fer of  ownership  and  the  reality  of  the  transaction. 

I  would  then  confirm  the  decree  appealed  against  and  dismiss  this 
appeal  with  ccsts. 


9  H.  271. 

[271]  APPELLATE  CIVIL. 

Before  Mr*.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


MACKENZIE  AND  OTHERS   (Plaintiffs),  Appellants  TIRUVENGADATHAN 

AND  ANOTHER  (Defendants),  Bespondents* 

[15th  and  23rd  February,  1886.] 

Limitation  Act,  Section  20  —  Part-payment  of  principal  of  debt— Endorsement  of  cJieqtie 
by  debtor. 

Where  the  only  evidence  in  the  handwriting  of  the  debtor  of  the  part- 
payment  of  the  principal  of  a  debt  was  the  endorsement  of  a  cheque  to  the 
creditor : 

Held,  that,  such  endorsement  did  not  satisfy  tbe  conditious  of  Section  20  of  the 
Indian  Limitation  Act  HO  as  to  give  rise  to  a  uew  period  of  limitatkm  from  the 
date  of  such  endorsement 

[P.,  19  A.  307;  R.,  84  P.E.  1901;  Disappr.,  6  C.W.N.  218  (222).] 

APPEAL  from  the  dfcree  of  Parker,  J.,  in  Civil  Suit  No.  214  of  1885. 

The  Advocate- General  (Hon.  Mr.  Shepkard),  for  appellants. 

Anandacharlu  and  Sundaram  Sastri,  for  respondents. 

The  facts  of  this  case  appear  sufficiently  from  the  judgment  of  the 
Court  (MUTTUSAMY  AYY.AR  and  BRANDT,  JJ.). 

JUDGMENT. 

On  the  6th  September  1881  the  respondents  (B.  Tiruvengadathan 
Chetti  and  G.  Venkaya  Chetti)  executed  a  promissory  note  in  favour  of 
the  appellants  ( Arbuthnot  &  Co.)  for  Ks.  4,000.  It  provided  that  the 


•  Appeal  27  of  1885. 
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debt  was  to  be  repaid  by  monthly  instalments  of  Eg.  500  eaeh,  com- 
mencing on  the  6th  September  1881,  and  that  in  case  any  instalment  was 
in  arrear,  the  whole  debt  then  due  was  to  be  paid  on  demand.  The 
respondents  paid  on  twelve  different  dates  small  sums  aggregating 
Es.  1,799-14-3,  but  these  payments  were  nob  made  according  to  the  tenor 
of  the  bond  either  in  respect  of  the  amount  of  instalment  or  the  date  on 
which  it  was  to  be  paid.  The  lasb  of  such  payments  was  a  sum  of 
Es.  100  paid  on  the  4th  September  1882,  and  the  other  payments  were 
made  more  than  three  years  before  suit. 

But  the  last  insfcalmenc  payable  according  to  the  terms  of 
the  Dromissory  note  became  due  on  the  6th  April  1882,  and  the 
[272]  appellants  brought  this  suit  in  August  1885.  The  respondents 
pleaded,  inter  alia,  limitation  in  bar  of  the  claim.  It  was  shown  by  the 
appellants  that  Es.  100  was  credited  in  their  books  on  the  4th  September 
1882,  and  that  it  was  a  part-payment  made  on  account  of  the  principal, 
but  the  only  writing  which  they  produced  in  evidence  was  exhibit  B.  This 
document  purports  to  be  a  cheque  drawn  on  the  Agra  Bank  by  one  Haji 
Mahomed  in  favour  of  G.  Venkaya  Chetti  or  order,  and  endorsed  to  Messrs. 
Arbulhnot  &  Co.  by  G.  Venkaya  Chetti.  No  evidence  was,  however, 
produced  to  show  that  the  respondent  No.  2  was  the  person  who  endorsed 
the  cheque,  or  that  the  signature  which  the  endorsement  bore  was  his. 
It  was  contended  before  the  learned  Judge  who  tried  the  suit  in  the  Court 
below  that  it  was  brought  in  time  on  the  ground  that  the  last  paymenb 
was  made  in  September  1882,  whilst  the  plaint  was  presented  in 
August  1885.  Mr.  Justice  Parker  held  that  three  years  ought  to  be 
reckoned  from  the  date  on  which  the  last  instalment  tell  due,  and  on  this 
ground,  and  on  the  further  ground  that  there  was  no  evidence  that  the 
respondent  No.  2  endorsed  the  cheque  B,  or  that  respondent  No.  1 
authorized  him  to  do  so,  he  dismissed  the  suit  with  costs'.  It  is  argued 
in  appeal  that  the  claim  is  not  barred  by  limitation  and  that  permission 
should  be  given  to  produce  further  evidence,  in  case  we  consider  that  the 
signature  of  respondent  No.  2  to  the  endorsement  on  the  cheque  B  is  not 
sufficiently  proved. 

This  case  is  governed  by  Article  75,  Schedule  II  of  Act  XV  of  1877. 
It  provides  that  the  time  shall  run  from  the  period  when  the  first  default  is 
made,  unless  where  the  payee  waives  the  benefit  of  the  provision,  and  then 
when  fresh  default  is  made  in  respect  of  which  there  is  no  waiver.  In 
effect  it  creates  a  case  of  election  as  each  instalment  becomes  overdue,  and 
after  the  last  instalment  becomes  overdue  there  can  be  no  election  for  the 
obvious  reason  that  there  are  no  two  obligations  to  elect  between.  The 
learned  Judge  was  right  in  holding  that  time  began  to  run  under  Article 
75  from  the  6th  April  1882,  after  which  there  could  be  no  waiver. 
AH  to  the  contention  that  permission  should  be  given  to  produce 
further  evidence,  we  do  not  consider  that  such  evidence  would 
save  the  limitation.  Assuming  that  respondent  No.  2  endorsed  the 
cheque  B,  it  does  not  satisfy  the  requirements  of  Section  20  of  the 
Act  of  Limitations.  The  proviso  to  that  section  requires  that  the 
fact  of  the  part-payment  should  appear  in  the  handwriting  of 
[273]  the  debtor  or  his  agent.  The  cheque  is  only  an  order  for  payment, 
and  it  does  not  evidence  any  payment  at  all.  Nor  does  i4;  show  for  what 
purpose  the  payment  was  made.  There  is,  no  doubt,  some  parole  evidence 
as  to  the  payment,  but  the  Act  requires  that  the  fact  of  payment,  and 
that  such  payment  was  a  part-payment,  should  appear  in  writing  signed 
by  the  debtor  or  his  agent  authorized  to  make  the  payment. 
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It  is  not  urged  that  there  is  sucb  writing,  and  the  appeal  must  there- 
fore fail.  It  is  next  urged  that  no  double  set  of  costs  should  have  been 
awarded,  but  the  respondents  had  distinct  defences  in  respect  of  the  ques- 
tion of  limitation  and  appeared  by  different  pleaders,  and  we  cannot  say 
that  they  were  not  entitled  to  separate  costs. 

We  dismiss  the  appeal  with  costs. 

Solicitors  for  appellants  :  Barclay  &  Morgan. 


9  M.  273 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


PONNUSAMI  (Plaintiff),   Appellant  v.  THATHA  AND  OTHERS 
(Defendants),  Respondents*      [isc   and  8th  February,  1886.] 

Hindu  law — Gift  of  undivided  share  by  a  coparcener  invalid. 

The  rule  of  Hindu  law  which  forbids  voluntary  alienations  of  the  family  estate 
by  a  Hindu  co-parcenec  applies  as  well  to  gifts  to  relatives  as  to  gifts  to  strangers. 

[R.,  14  M.  459  (4621  ;  18  M.  73  (S4).] 

APPEAL  from  the  decree  of  D.  Irvine,  District  Judge  of  Trichinopoly, 
in  Suit  9  of  1884. 

The  plaintiff,  Ponnusami  Pillai,  sued  Thatha,  Shanmugam,  and 
Thangathammal,  infant  children  of  the  daughter  of  plaintiff's  deceased 
brother  Chidambaram,  to  cancel  a  deed  of  gift  executed  by  Chidambaram 
in  favour  of  defendants  and  to  recover  possession  of  certain  land  held  by 
virtue  of  such  gift;. 

The  plaintiff  alleged  that  Chidambaram  was  his  co-parcener  and  died 
undivided,  and  that  the  land  sued  for  was  part  of  the  family  estate. 

[274]  The  defendants  pleaded,  inter  alia,  that  the  gift  was  valid  to 
the  extent  of  the  donor's  half  share. 

The  Court  held  that  the  plea  was  valid  and  decreed  accordingly. 

Plaintiff  appealed. 

Sadagopacharyar,  for  appellant. 

Hon.  Hama  Rait,  for  respondents. 

The  Court  (BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

The  question  to  be  decided  is  whether  a  gift  of  joint  family  property 
by  a  deceased  undivided  co-parcener  can  be  supported  as  against  the 
surviving  co-parcener,  a  brother.  The  gift  was  in  favour  of  the  sons  of  a 
daughter  of  the  donor. 

The  case  of  Baba  v.  Tim-ma  (l),  a  Full  Bench  case,  was  brought  to 
the  notice  of  the  District  Judge,  but  he  distinguished  it  on  the  ground 
that  in  that  case  the  gift  was  made  by  a  father  of  ancestral  estate  to  a 
stranger  to  the  detriment  of  the  son's  right,  while  in  this  case  the 
donor  was  the  brother  of  the  surviving  coparcener  and  that  '  an  aliena- 
tion by  a  brother  of  bis  own  share  in  undivided  property  is,"  as  he 
believes,  "  valid  so  long  as  the  gift  is  complete,  and  is  on  the  same 
footing  as  any  other  alienation,"  and  moreover  that  "  the  donees  in 
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1886        this  case  are  nob  strangers,  but  persons  for  whom  the  donor  might  reason- 
PEB.  8.      ably  and  fairly  make  provision." 

In  the  Full  Bench   case   the   authorities  were  considered  and  the 

APPEL-     question  was   argued  on  the  broad  grounds  that  the   Mitakshara  did  not 

LATE       allow  alienation  except  for  necessity,  that  alienations  in  favour  of  bonafide 

CIVIL,      purchasers  for  value  had  been  upheld  in  recent  decisions  as  an  exception 

to  the  rule,  and  that  no  such  equity  exists  in  favour  of  a  volunteer  claim- 

9  M.  273.    jng  unc]er  a  gift  j  fchat  the  doctrine  should  not  be  carried  further  nor  the 

equity  extended  in  favour  of  a  voluntjer  under  a  deed  or  a  will.     On  the 

other  hand,  it  was  asked  why  should   not  the  principles   of  compelling  an 

alienor,  who  could  have  himself  obtained  a   partition,  to  give  his  creditors 

all  the  remedies  to  which  he  would  be  entitled  to  be  applied  in  favour  of  a 

donee  also  ? 

Reference  was  made  by  the  late  learned  Chief  Justice  to  observations 
made  by  him  respecting  the  right  of  a  coparcener  fro  make  an  alienation  of 
his  share,  which  will  be  found  in  Ponnappa  [275]  Pillai  v.  Pappuvyyanyar 
(l).  It  is  there  observed  that  with  the  exception  of  one  case,  Vencatapathy 
Reddy  v.  Lutchmee  Ammal  (2)  there  appears  to  be  no  case  in  which  an 
alienation  has  been  supported  except  where  it  might  have  been  supported 
on  the  principle  above  stated  ;  and  as  to  the  case  of  Venkatapathy  Reddy 
it  is  pointed  out  that  no  authority  is  cited  for  the  decision  therein  arrived 
at,  and  that  it  does  not  appear  that  the  decision  in  Atchama  v.  Bama- 
nadha  (3)  was  brought  to  the  notice  of  the  Judges  who  decided  it ;  again 
in  Babav.  Timma  (4)  it  is  said  that  on  the  one  side  there  is  "  the  unani- 
mous consensus  of  the  commentators  accepted  in  Southern  India,  and  the 
opinions  of  the  most  eminent  English  writers  on  Hindu  Law  "  against,  on 
the  other  side,  one  decision  of  this  Court,  already  held  in  Ponnappa  Pillai 's 
case  to  be  no  authority  for  the  proposition  stated  in  it ,  while  ''  the  princi- 
ple on  which  alienation  was  permitted  to  satisfy  a  judgment-debt  or  to 
give  effect  to  a  contract  made  with  a  purchaser  for  value  implies  that 
ordinarily  the  power  to  alienate  is  absent,"  and  that  "  what  was  intended 
as  the  justification  for  an  exception  tj  the  rule  cannot  be  recognized  as  a 
rule." 

The  validity  of  an  alienation  to  a  purchaser  for  value  has  been  upheld 
"  on  the  equity  which  such  a  purchaser  has  to  stand  in  his  vendor's  shoes 
and  to  workout  his  rights  by  means  of  partition  ;"  hut  with  the  excep- 
tion of  the  case  of  Vencatapathy  v.  Lutchmee  above  referred  to  we  are  not 
aware  of  any  instance  in  which  a  voluntary  alienation  by  gift  of  joint 
family  property  by  an  undivided  coparcener  unless  permitted  by  an  express 
text — and  it  is  not  pretended  that  there  is  any  such  text  to  cover  the 
case  of  this  gift — or  an  alienation  by  will  has  been  given  effect  to  against  an 
undivided  coparcener.  We  entertain  no  doubt  that  that  case  decides  the 
general  question  therein  raised  and  considered,  and  is  not  to  be  restricted 
to  the  simple  proposition  that  a  gift  to  a  stranger  is  ineffectual  or  that  it 
is  authority  for  the  proposition  that  a  gift  of  affection  generally,  to  any 
relative,  is  effectual. 

The  appeal  must  be  then  allowed  and  decree  made  in  the  appellant's 
favour  for  the  relief  sought  in  the  plaint  together  with  costs  in  both  Courts. 


(1)  4  M.  56.  (2)  6  Mad.  Jur.  215.         (3)  4  M.I.A.  1.  (4)  7  M.  357. 
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[276]  APPELLATE  CIVIL.  FEB.  23. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Brandt.  LATE 

CIVIL. 

JAGANADHAM  (Plaintiff],  Appellant  v.  EAGUNADHA  AND  ANOTHER          

(Defendants),  Respondents* 

[22nd  and  23rd  February,  1886.]  10  Ind>  Jnr* 

217. 

Contract — Instalment  bond — Agreement  to  pay  enhanced  rate  of  interest  on  default, 
enforceable. 

An  agreement  to  pay  the  principal  of  a  debt  by  instalments  with  interest,  and 
on  default  of  payment  of  each  instalment  to  pay  an  enhanced  rate  of  interest 
thereon  from  the  date  of  default  of  payment,  is  not  an  agreement  which  should 
be  relieved  against. 

Dictum  of  Wilson,  J.,  in  Mackintosh  v.  Crow  (I.L.R.,  9  Gal.  689)  approved. 

[P.,  12  M.  16l*(164) ;    R.,  26  C.  300  (308) ;  11  M.  294  (295K] 

APPEAL  from  the  decree  of  E.C.  Johnson,  Acting  District  Judge  of 
Vizagapasam,  in  Suit  No.  18  of  1884. 

The  plaintiff,  Thakum  Jaganadham,  sued  the  defendants  (l)  Eaguna- 
dha  Panda  and  (2)  Balamukunda  Panda  to  recover  Us.  3,798-15-6,  prin- 
cipal and  interest  on  a  registered  bond,  dated  30th  April  1878,  executed  by 
defendant  No.  1. 

Defendant  No.  2  was  sued  as  the  undivided  brother  of  defendant 
No.  1. 

The  District  Judge  held  that  the  debt  was  binding  on  defendant  No.  2 
and  decreed  payment  of  the  principal  sum  and  interest  at  9  per  cent, 
to  date  of  decree,  and  at  6  per  cent,  from  date  of  decree  to  date  of 
payment. 

Against  this  decree  plaintiff  appealed  on  the  ground  that  be  was  en- 
titled by  the  terms  of  the  bond  to  interest  at  9  per  cent,  to  the  date  when 
the  first  instalment  of  the  bond  became  due  (llth  October  1878),  and  to 
interest  at  24  per  cenc.  from  date  of  default  till  date  of  decree. 

The  bond,  after  reciting  a  promise  to  pay  Es.  1,500,  proceeded 
as  follows : — 

"  I  will  pay  interest  for  this  at  the  rate  of  Es.  f  per  100  per 
month ;  the  fixed  instalments  are  as  follow : — the  whole  of  interest 
[277]  accruing  and  Es.  500  for  the  principal  on  the  15th  Asvayuja 
Suddha  of  this  year;  the  whole  of  interest  accruing  and  Es.  500  for  the 
principal  on  the  15th  Asvayuja  Suddha  of  the  year  Pramadi ;  and  the 
interest  accruing  and  Es.  500  for  the  principal  on  the  15th  Asvayuja 
Suddha  of  the  year  Vikrama  ;  I  will  pay  the  said  three  instalments  in 
that  manner,  and  get  the  payments  entered  on  the  back  of  this.  In  case 
of  the  amounb  of  any  one  of  the  said  instalments  not  being  paid  on  the 
day  of  the  instalment,  the  whole  amount  that  may  be  due  up  to  that  time 
will  be  paid  by  me  immediately  in  a  lump  with  interest  at  the  rate  of  Es.  2 
per  cent,  per  month,  without  having  any  thing  to  do  with  the  subsequent 
instalments." 

Mr.  Branson,  for  appellant. 

Mr.  Michell,  for  respondents. 

The  Court  (COLLINS,  C.J.,  and  BRANDT,  J.)  delivered  the  following 

•   Appeal  96  of  1886. 
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JUDGMENT. 

Bonds  providing  for  repayment  of  loans  by  instalments  with  condi- 
tion that  on  failure  to  pay  any  one  instalment  the  principal  sum  due  on 
date  of  default  so  made  shall  ba  forthwith  exigible,  with  interast  at  a  rate 
or  rates  specified,  are  so  common  that  at  first  we  were  inclined  to  think 
that  the  District  Judge  had  hardly  sufficient  grounds  for  saying  that  the 
terms  of  the  bond  in  this  case  are  unintelligible.  Our  first  impression 
was  that  not  only  was  it  here  intended  that  the  principal  sum  with 
interest  thereon  at  an  enhanced  rate  should  be  payable  on  default 
of  payment  of  the  first  or  any  subsequent  instalment,  but  that  the 
language  of  the  bond  would  fairly  and  naturally  bear  that  construction. 
But  it  does  not  necessarily  do  so,  and  though  we  are  stall  inclined  to 
think  that  the  intention  may  have  been,  as  above  indicated,  the  con- 
structions which  id  is  possible  to  put  on  the  words  are  so  various,  the 
language  so  ambiguous  that  we  cinnot  say  the  District  Judge  was  wrong 
in  refusing  to  hold  that  under  the  bond  the  principal  sum,  Rs.  1,500,  was 
payable,  with  interest  thereon  at  24  per  cent,  per  annum,  on  and  from 
the  llth  October  1878,  and  this  is  all  that  we  are  directly  called  upon  to 
decide  in  this  appeal. 

Whatever  other  construction  may  be  placed  on  the  disputed  passage  in 
the  bond,  there  is  nothing  in  our  opinion  which  can  be  held  as  indicating 
that  the  increased  rate  of  interest  is  payable  from  the  date  of  the  contract, 
and  we  concur  in  the  view  taken  by  [278]  Wilson,  J.,  in  Mackintosh 
v.  Crow  (1)  in  respect  of  contracts  of  loan  where  the  condition  is  that  "if 
the  money  be  not  paid  at  due  date  it  shall  thenceforth  carry  interest  at  an 
enhanced  rate,"  that  it  is  open  to  a  debtor  "  to  contract  to  pay  no  interest 
at  present,  but  interest  hereafter ;  or  to  pay  one  rate  of  interest  now  and  a 
higher  or  lower  rate  hereafter." 

But  in  the  present  case  it  cannot,  in  our  opinion,  be  held  with  sufficient 
certainty  that  the  agreement  in  this  case  was  that  the  principal  sum  with 
interest  at  the  higher  rate  became  forthwith  payable  on  the  llth  October 
1878  ;  and  in  the  circumstances  we  are  not  prepared  to  say  that  the 
Judge  was  not  justified  in  giving  decree  for  the  principal  sum  with  interest 
thereon  at  9  per  cent  from  the  date  of  tne  loan. 

The  terms  of  the  bond  might  perhaps  be  most  properly  taken  to  be 
that  on  and  after  default  in  payment  of  the  sum  of  Rs.  500  on  the  llth 
October  1878,  together  with  interest  on  that  sum  at  9  per  cent,  from  the 
date  of  the  bond,  viz.,  the  30th  April  1878,  that  sum,  principal  and  interest, 
was  payable  with  interest  thereon  at  2  par  cent,  per  mensem  until  date  of 
payment ;  that  on  like  default  in  October  1879  the  second  instalment  of 
Es.  500  with  interest  thereon  at  9  per  cent,  was  payable  with  interest 
thereon  at  the  enhanced  rate  from  that  date,  and  so  in  respect  of  the  third 
and  last  instalment :  and  we  are  of  opinion  that  an  agreement  to  this 
effect  should  not  be  relieved  against. 

But  we  do  not  consider  that  we  are  called  upon  to  give  effect  to  a 
construction  of  the  terms  of  the  bond  which  is  at  best  doubtful  and 
which  was  not  put  forward  on  behalf  of  the  appellant,  when  the  appeal 
cannot  be  allowed  on  the  ground  on  which  it  was  preferred  and  argued. 

We  shall  then  dismiss  this  appeal  with  costs. 


(1)  9  C.  689. 
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[279]  APPELLATE  CIVIL.  MARCH  8. 

Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker.  APPEL- 

LATE 

APPASAMI  (Defendant  No.   I),  Appellant  v.  EAMASAMI  (Plaintiff),           CIVIL 
Respondent*      [8th  March,    1886.]  ' 

Civil  Procedure  Code,  Section  43.  9  Ml  279  = 

10  Ind.    DP. 

Upon  a  settlement  of  accounts  between  pkintiff  and  defendants,  Rs.  3,985-6-9          2ig 
was  found  due  by  the  defendants,  who  agreed  to  piy  the   same.     They  gave   to 
plaintiff  at)  orddr  on  their  agents  to  pay    Rs.   2,500  from   the  profits  of  certain 
land,  and  promised  to  pay  the  balance  within  a  month.    Plaintiff  filed  two  suits, 
one  for  Rs.  2,500  aad  the  other  for  the  balance  of  the  debt. 

Defendants  pleaded  that  both  suits  should  be  dismissed,  as  brought  in  contra- 
vention of  the  requirements  of  Section  43  of  the  Code  of  Civil  Procedure, 

The  Lower  Courts  held  that  there  were  two  distinct  causes  of  action,    and 
decreed  both  claims. 

Held,  on  second  appeal,  that  plaintiff  had  only  one  cause  of  action,  and  that 
the  decree  in  one  of  the  suits  must  be  reversed. 

[N.F.,  76  P.R.  1890;  R.,  16  A.  165  (173)  (F.B.)  ;  D  ,   36  M.   151  (157)  =  13  Ind.  Gas. 
458  =  22  M.L.J.  -231  =  11  M.L.T.  63=(1912)  M.W.N.  59-] 

APPEALS  against  the  decrees  of  T.  Weir,  Acting  District  Judge  of 
Madura,  confirming  the  decrees  of  S.  Krishnasami  Ayyar,  District  Munsif 
of  Dindigul,  in  Suits  Nos.  640  and  642  of  1883. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court  (BRANDT  and  PARKER,  JJ.) 

Bhashyam  Ayyangar  and  Kahanaramayyar,  for  appellant. 

Hon.  Subramanya  Ayyar,  for  respondent. 

JUDGMENT. 

The  only  ground  on  which  exception  is  taken  in  second  appeal  to  the 
decrees  of  the  Lower  Appellate  Court  is  the  technical  ground  that  the 
claims  in  these  two  suits  represent  in  fact  only  one  claim  which  the 
plaintiff  is  entitled  to  make  in  respect  of  one  and  the  same  cause  of  action, 
and  that  both  cases  ought  to  have  been,  and  ought  now  to  be,  dismissed 
as  brought  in  contravention  of  the  requirements  of  Section  43  of  the  Civil 
Procedure  Code,  in  which  case  the  plaintiff  can,  if  so  advised,  and  must, 
in  order  to  obtain  decree  for  the  whole  amount  sued  for,  bring  a  fresh 
suit  in  a  Court  having  pecuniary  jurisdiction. 

The  facts  are  that  on  a  settlement  of  accounts  between  plaintiff  and 
defendants  a  sum  of  Rs.  3,985-6-9  was  found  due  by  the  latter  to  the 
former,  and  the  debtors  on  the  16th  August  1883  [280]  agreed  to 
pay  the  amount  found  due,  giving  on  tbac  day  an  order  on  their  officers  or 
servants  to  pay  the  sum  of  Rs.  2,500  from  the  income  received  from  two 
villages  named  for  faslis  1291-92,  and  promising  to  pay  the  balance, 
Rs.  1,485-6-9,  in  a  month. 

The  respondent  (plaintiff)  filed  one  of  the  two  suits  now  before  us  for 
recovery  of  the  sum  of  Rs.  2,500,  and  the  other  for  the  remainder,  claim- 
ing also  interest. 

The  appellant  took  in  both  of  the  Courts  below  the  objection  which 
we  have  now  to  consider. 

The  District  Munsif  held  that  there  are  two  distinct  and  separate 
causes  of  action  by  reason  of  the  promise  to  pay  at  once  part  of  the  sum 

•  Second  Appeals  755  and  756  of  1885. 
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admitted  to  be  due  and  the  balance  in  a  month  ;  and  that  even  if  the  two 
claims  do  arise  out  of  one  and  the  same  cause  of  action,  Section  43  is  no 
bar,  provided  the  suits  be  brought  simultaneously,  in  support  of  which  pro- 
position he  refers  to  Kaleshar  Prasad  v.  Jagan  Nath  (1). 

The  District  Judge  in  confirming  the  decrees  also  expresses  an  opinion 
that  the  causes  of  action  in  the  two  suits  are  entirely  distinct  by  reason 
of  there  being  two  distinct  and  separate  contracts  to  pay. 

We  are  compelled  to  differ  from  the  Courts  below  and  to  allow  the 
objection  taken  by  the  appellant ;  but  it  is  evident  that  in  no  cases  need 
both  suits  be  dismissed  :  the  decree  in  either  may  stand,  provided  the 
decree  in  the  other  be  reversed,  in  which  case  it  will  not  be  open  to  the 
plaintiff  to  sue  in  respect  of  the  sum  claimed  in  such  suit. 

Two  weeks'  time  was  allowed  to  the  plaintiff  to  decide  what  course 
be  would  adopt. 

We  proceeded  to  give  our  reasons  for  holding  that  it  was  not  open 
to  plaintiff,  having  regard  to  the  provisions  of  Section  43  of  the  Code,  to 
bring  these  two  separate  suits. 

The  two  claims,  or  rather  the  claim  in  respect  of  which  two  separate 
suits  have  been  brought,  in  our  opinion  arise  out  of  one  and  the  same 
cause  of  action,  namely,  an  obligation  on  the  part  of  the  debtors  to  pay 
and  a  right  in  favour  of  the  creditor  to  sue  for  payment  of  the  sum  which 
the  debtors  admitted  as  due  on  settlement  of  accounts  and  which  they 
thereon  promised  to  pay  ;  and  the  fact  that  the  debtors  undertook  to  pay 
part  of  such  sum  at  [281]  once  and  part  after  expiry  of  a  fixed  time 
which  had  elapsed  when  these  suits  were  brought  cannot  enable  the 
creditor  to  split  an  entire  demand  in  a  manner  which  Section  43  was  in- 
tended to  prohibit. 

One  of  the  reasons  for  such  prohibition  is  "that  the  defendant  be  not 
put  to  unnecessary  vexation,"  and  one  test  is  whether  the  same  evidence 
and  the  same  arguments  apply  in  the  two  cases  :  that  this  is  so  here 
appears  from  the  tact  that  the  evidence  was  by  consent  taken  in  one  case 
only  and  held  applicable  for  decision  in  the  two. 

The  District  Mucsif  is  tiob  correct  in  saying  that  a  different  cause  of 
action  arises  on  each  occasion  when,  in  respect  of  a  debt  secured  bv  an  in- 
strument providing  for  payment  by  instalments,  there  is  failure  to  pay  an 
instalment ;  under  the  terms  of  the  agreement  there  accrues  due  to  the 
creditor  a  part  of  his  debt  in  respect  of  which  he  can  sue,  but  the  cause 
of  action  out  of  which  the  claim  arises  is  the  same,  and  the  creditor 
is  bound  to  include  in  his  suit  all  that  is  then  due  in  respect  of  his 
claim. 

The  case  referred  to  by  the  District  Munsif  was  decided  with 
reference  to  the  provisions  of  Section  7  of  Act  VIII  of  1859.  and,  more- 
over, one  of  the  grounds  on  which  the  Appellate  Court  based  its  decision 
was  that  it  was  not  clear  that  the  same  cause  of  action  was  disclosed  in 
both  cases.  In  the  cases  before  us  we  have  no  doubt  that  the  cause  of 
action  is  the  same.  Nor  is  the  present  case  the  same  as  Umed  Dholchand 
v.  Pir  Saheb  Jiva  Miya  (2),  in  which  two  separate  bonds  were  given.  It 
was  contended  that  the  giving  of  the  order  on  the  officers  in  charge  of 
their  treasury  by  the  defendants,  and  its  acceptance  by  the  creditor,  alters 
the  case  in  respect  of  the  claim  for  the  Rs.  2.500,  but  the  persons  to 
whom  the  order  was  given  were  merely  the  servants  of  the  debtors,  and 
the  payment  not  having  been  made,  it  is  the  debtors  who  have  made 


(1)  1  A.  650. 


(2)  7  Bom.  134. 
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default-,    and  the  creditor  is  in  our  opinion  at  liberty  to  sue  for  the    whole  1886 

amount  agreed  to  be  paid,  and  must  sue  in   one  and  tbe  same  suit  for  the  MARCH  8, 

whole    claim  arising  out  of  the  cause  of  action  which,  as  we  hold,   is  one  

and  indivisible.  APPEL- 

At  the  request  of  the  learned  vakil  for  the   appellant  the  appeal   is  LATE 

now   allowed   with  costs  in  second   appeal   756  and  the  original  suit  dis-  CIVIL. 

missed ;  and  second  appeal  755  is  dismissed  with  costs.  

9M.  279  = 

10  Ind.  Jar. 

9  H.  282  =  2  Weir  245.  219. 

[282]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Reman  and  Mr.  Justice  Muttusami  Ayyar. 

SADAGOPACHARYAR  v.  EAGAVACHARYAR  AND  OTHERS.* 
[27th  January,  1886.] 

Criminal  Procedure  Code,  Sections  4,  202,  350. 

A  magistrate  upon  complaint  made  having  issued  process  and  examined  wit- 
nesses in  support  of  the  complaint  ceased  to  exercise  jurisdiction-  His  successor 
on  taking  up  tbe  case  referred  the  complaint  to  the  police  for  inquiry  and  report, 
and  upon  receipt  of  the  report  discharged  the  accused : 

Heli,  that  this  procedure  was  illegal. 

A  reference  under  Section  202  of  the  Code  of  Criminal  Procedure  cannot  be 
made  after  evidence  has  been  taken  for  the  complaint  and  process  issued. 

[R.,  14  P.R.  Cr.  1903  =  175  P.L.B.  1903.] 

THIS  was  a  petition  under  Sections  435  and  439  of  the  Code  of 
Criminal  Procedure  to  revise  the  proceedings  of  Mr.  Mullaly,  Joint  Magis- 
trate of  Chingleput,  in  case  No.  62  of  1884. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (KERNAN  and  MUTTUSAMI  AYYAR,  JJ.). 

Mr.  Subramanyam&nd  Srirangacharyar,  for  complainant. 

Mr.  Wedderburn  and  Rangacharyar,  for  accused. 

JUDGMENT. 

The  procedure  followed  by  the  Joint  Magistrate  in  this  case  is  con- 
trary to  the  provisions  of  Section  350  of  the  Code  of  Criminal  Procedure. 
His  predecessor  accepted  the  petitioner's  complaint,  issued  process  upon 
it,  and  examined  more  than  ten  witnesses  for  the  prosecution. 

At  this  stage  of  the  case,  the  present  Joint  Magistrate  who  succeeded 
the  former  was  not  entitled  to  ignore  what  the  former  Joint  Magistrate  had 
done  and  to  refer  tbe  case  to  the  police  for  inquiry  and  report,  apparently 
under  Section  202.  He  might  under  Section  350  have  recommenced  the 
inquiry,  but  the  inquiry  referred  to  by  that  section  is  defined  by  Section  4 
and  does  not  include  a  reference  to  the  police,  such  as  the  original  Magis- 
trate might  direct.  That  reference  under  Section  202  is  made  before 
inquiry  begins  [283]  and  cannot  be  made  after  evidence  has  been  taken  for 
the  complainant  and  process  issued.  In  order  to  make  such  reference. 
Section  202  provides  that  process  may  be  postponed.  We  set  aside  the 
order  of  the  Joint  Magistrate  and  direct  him  to  proceed  according  to  law. 


Criminal  Revision  Case  378  of  1885. 
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9  M.  283. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


VENKAYYA  (Defendant  No.  2),  Appellant  v.  SUBBARAYUDU 

(Plaintiff),  Respondent*      [4th  March,  1886.] 
Regulation  XXIX  of  180-2,  Section  7. 

The  office  of  karnam  in  a  zamindari  village  having  been  held  by  three  brothers 
jointly  in  hereditary  right,  the  zamindar  on  the  death  of  one  brother  did  not  fill 
up  the  vacancy  considering  that  the  work  could  be  well  conducted  by  the  two 
survivors. 

On  the  death  of  the  survivors  their  sons  succeeded  to  the  office.  The  zimindar 
subsequently  desiring  to  reappoint  a  third  karnam  nominated  an  outsider  to  the 
joint  tenancy  of  the  office  : 

Held,  that  as  there  were  heirs  of  the  last  holders  in  existence,  the  appoint- 
ment was  invalid. 

[R.,  10  M.  226  (288) ;  D.,  12  M.  188  (191).] 

APPEAL  from  the  decree  of  T.  Bamaswami  Ayyangar,  Subordinate 
Judge  at  Cocanada,  confirming  the  decree  of  Y.  Janakiramayyar,  District 
Munsif  of  Amalapur,  in  suit  1074  of  1882. 

The  plaintiff,  Nedunnuri  Subbarayudu,  sued  (l)  the  Raja  of  Pittapur 
and  (2)  Nedunnuri  Venkayya  to  have  the  apoointment  made  by  defendant 
No.  1  of  defendant  No.  2  to  the  office  of  karnam  in  the  village  of  Nedun- 
nur  in  the  zamindari  of  Pittapur  cancelled,  and  to  establish  plaintiff's  right 
to  the  said  office. 

The  lower  Courts  decreed  the  claim. 

Defendant  No.  2  appealed. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

Subba  Rau  and  Appadorai  Ayyar,  for  appellant. 

Kristna  Rau,  for  respondent. 

JUDGMENT. 

[284]  The  office  of  karnam  in  this  zamindari  village  was  hereditary 
in  the  plaintiff's  family.  It  was  originally  held  by  three  brothers,  but  on 
the  death  of  one  of  them  without  issue,  the  raja  considered  that  the  work 
could  be  well  conducted  by  the  remaining  two,  and  that  it  was  not  neces- 
sary to  appoint  a  third.  These  two  were  succeeded  in  due  course  by  their 
sons,  of  whom  one — the  plaintiff's  father,  Buchanna — has  now  resigned 
in  consequence  of  old  age. 

The  plaintiff's  elder  brother  was  apoointed  to  succeed  his  father. 

The  raja  now  wishes  to  re-appoint  a  third  karnam  and  has  nominated 
an  outsider  to  the  joint  tenancy  of  this  hereditary  office. 

Such  a  course  is  opposed  to  Section  7,  Eegulation  XXIX  of  1802,  which 
provides  that  the  heirs  shall  be  chosen  except  in  the  case  of  incapacity. 
It  has  been  held  by  this  Court  in  N.  Krishnamma  v.  TV.  Papa  (1)  that 
the  word  "  heir  "  means  "  next  of  kin,"  and  judged  by  this  ruling  plaintiff 
is  the  proper  person  to  be  nominated,  since  his  brother  and  cousin  are 
already  karnams  and  his  father  has  declared  himself  incapable  from  old 
age — vide  also  Arumugam  Pillai  v.  Vijayammal  (2). 

The  appellant  has  no  preferential  claim  as  an  heir,  and  the  appeal 
must  be  dismissed  with  costs. 

*  Second  Appeal  757  of  1885. 
(1)  4  M.H.C.R.  234.  (2)  4  M.  338. 
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9  M.  284  =  2  Weir  266. 

APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  DORASAMI.*     [2nd  April,  1886.] 

Penal  Code,    Section  75— Trial  of  prisoner  of  offence  under   Chapter  XII  or  XVII 
after  previous  conviction. 

If  a  prisoner  is  to  be  tried  for  an  offence  punishable  under  Section  75  of  the 
Indian  Penal  Code,  a  separate  charge  under  that  section  must  be  framed  and 
recorded. 

APPEAL  from  the  sentence  of  the  Presidency  Magistrate's  Court, 
Black  Town,  in  calendar  case  No.  20239  of  1885. 

[285]  The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (KERNAN  and  MUTTUSAMI  AYYAR,  JJ.). 

Counsel  were  not  instructed. 

JUDGMENT. 

KERNAN,  J. — We  think  that  the  practice  of  the  Presidency  Magis- 
trates' Court  is  not  consistent  with  the  provisions  of  the  Criminal  Proce- 
dure Code. 

The  practice  appears  to  be  to  charge  the  prisoner,  say,  of  theft.  No 
charge  under  Section  75  of  the  Indian  Pena!  Code  is  placei  on  the  record, 
but  if  the  prisoner  is  convicted  the  Magistrate  questions  the  prisoner 
whether  he  was  convicted  of  the  prior  offence  whatever  it  is.  To  this 
inquiry  the  prisoner  replies  either  admitting  or  denying  the  fact ;  and,  if 
he  denies,  the  Magistrate  without  framing  a  charge  tries  him.  If  convicted, 
then  the  Magistrate  in  his  judgment,  as  in  this  case,  refers  to  the  prior 
conviction  as  a  ground  for  increasing  the  punishment  beyond  what  should 
be  given  for  a  first  offence. 

No  doubt  the  sentence  pronounced  may  be,  and  in  this  case  was, 
within  the  competence  of  the  Magistrate  Co  inflict  for  the  first  offence. 

But  the  object  and  direction  of  the  Code  are  that  for  each  offence 
there  must  in  warrant  cases  be  a  separate  charge.  We  will  not  interfere 
with  the  sentence,  and  we  dismiss  the  appeal ;  and  no  doubt  the  Magis- 
trate will,  in  future  cases,  follow  the  views  of  this  Court  and  in  such  cases 
frame  a  charge  under  Section  75  and  try  on  that  charge. 


1886 

APRIL  2. 

APPEL- 

LATE 

CRIMINAL. 

9  M.  284=* 
2  Weir  266. 


9  M.  283. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


SlVASDBRAMANYA  (Plaintiff),  Appellant  v.  THE  SECRETARY  OP 
STATE  FOR  INDIA  IN  COUNCIL  (Defendant),  Respondent .t 

[21st  July,  1884,  and  30th  April,  1885.J 
forest  land  -Enjoyment  —Adverse  possession  —Quasi  possession  — Prescription, 

In  a  suit  by  a  Zaraindar  to  recover  certain  forest  tracts  from  Government,  the 
plaintiff  relied  on  certain  accounts  called  ayakut  accounts  as  furnishing  proof  of 
the  inclusion  of  the  said  tracts  within  the  limits  of  his  zunindari. 


Criminal  Appeal  71  of  1886. 


t  Appeal  1882  of  1883. 
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[286]  The  District  Judge  refused  to  accept  these  accounts  as  evidence  of  re- 
putation, because  no  evidence  was  produced  to  show  for  what  purpose,  by  whom 
and  in  what  circumstances  these  accounts  were  prepared,  and  what  guarantee 
existed  to  ensure  their  accuracy  : 

Held,  that  inasmuch  as  they  were  from  time  to  time  prepared  for  administra- 
tive purposes  by  village  officers  and  were  produced  from  proper  custody  and 
otherwise  sufficiently  proved  to  be  genuine,  they  were  admissible  as  evidence  of 
reputation. 

No  distinction  can  be  drawn  between  evidence  of  reputation  to  establish  and  to 
disparage  a  public  right. 

The  plaintiff  having  proved  that  be  and  his  ancestors  had  cut  wood,  pastured 
cattle,  and  gathered  forest  produce  in  certain  forests  for  fifty  years,  the  lower 
Court  held  that  such  acts  of  enjoyment  were  only  evidence  of  an  easement  and 
not  of  adverse  possession  : 

Held,  that  the?e  acts,  as  they  had  been  done  under  the  belief  and  assertion 
that  the  said  tracts  formed  portion  of  the  zamindari  and  that  the  plaintiff  and 
his  ancestors  were  owners  of  the  said  tracts,  were  evidence  of  adverse  possession. 

In  principle,  an  act  done  is  one  of  ownership  or  evidence  of  an  easement 
according  as  the  person  doing  it  asserts  general  ownership  or  a  particular  right 
in  another's  property. 

The  enjoyment  of  any  right  of  ownership  over  the  soil  is,  prima  facie,  proof 
of  ownership  of  the  soil. 

Where,  therefore,  the  lower  Court  found  such  an  enjoyment  of  a  forest  as- 
proved  title  to  the  profits  thereof  and  such  enjoyment  was  accompanied  with  an 
assertion  of  ownership  of  the  soil : 

Held,  that  the  Court  was  bound  to  find  a  title  to  the  soil  established. 

Where  a  tract  of  land  with  a  defined  boundary  has  been  throughout  claimed 
by  a  person  as  owner  and  acts  of  ownership  have  been  done  on  various  portions 
of  it,  such  acts  may  be  accepted  as  evidence  of  the  possession  of  the  whole  tract. 

Bhaskarappa  v.  Collector  of  North  Canara  (I.L.R  ,  3  Bom.  452)  distinguished. 

[Affir.,  15  M.  101  (P.O.)  =  18  I. A.  149  =  6  Sar.  P.C.J.  74;  Rel.,  16  Ind.  Gas.  39  (40); 
R.,  15  M.  315  (321)  ;  20  M.  299  (302)  ;  34  M.  58  (59)  =  5  Ind.  Gas.  853  =  20  M.L. 
J.  362  =  7  M.L.T.  380=  (1910)  M.W.N.  75  ;  34  M.  353  =  9  Ind.  Gas.  9  =  21  M.L. 
J.  132  =  9  M.L  T.  181  =(1911)  ]  M.W.N.  55;  2  Ind.  Gas.  63  (64)  =  12  O.C.  58  ;  D., 
21  M.  169  (171)  =  8  M.L.J.  117.] 

APPEAL  from  the  decree  of  J.  C.  Hughesdon,  District  Judge  of 
Tinnevelly,  in  suit  2  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  [TURNER,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

Bhaysham  Ayyangar,  for  appellant. 

The  Government  Pleader  (Mr.  Shephard),  for  respondent. 

JUDGMENT. 

THIS  is  an  appeal  from  the  decree  of  the  District  Court  of  Tinnevelly 
in  so  far  as  it  dismisses  the  appellant's  claim.  The  respondent  has  also 
objected  to  so  much  of  the  decree,  as  set  aside  the  decision  of  the 
Assistant  Suprientendent,  the  Eevenue  Survey,  dated  the  6th  April 
1880.  The  property  in  litigation  consists  of  three  hill  tracts  of  forest 
land  adjoining  the  zamindari  of  Singampatti  and  about  40  or  50  square 
miles  in  extent.  The  appellant's  claim  to  the  second  tract  as  described  in 
the  schedule  attached  to  the  plaint  was  disallowed  by  the  Judge.  Of  the 
other  [287]  two  tracts,  the  first  or  eastern  tract  is  said  to  be  12  square 
miles  in  extent,  and  it  is  bounded  on  the  east  by  Karungaluttu,  Vandal 
Odei,  Kannimar  Amman  Kovil,  and  Panjantangi  Mottai,  on  the  west  by 
Mulaikasam  and  Shenkatti  Parambu,  on  the  south  by  the  Varattar,  and  on 
the  north  by  arable  lands  which  appertain  to  the  appellant's  zamindari. 
The  third  or  western  tract  is,  as  described  in  the  schedule,  35  square 
miles  in  extent,  bounded  on  the  east  ^by  the  Manimuttar  and  Sellambu 
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Odei,  on  the  west  by  the  territory  of  the  Travancore  Government  and  the 
Tambrapurni  river,  on  the  south  by  the  Terkukakachi  Malai  and  the 
Travancore  territory,  and  on  the  north  by  the  Tambrapurni  and  the  Mylar. 
The  second  or  middle  tract  lies  to  the  north  of  the  Terkukakachi  Malai,  to 
the  south  of  the  Vadakakachi  Maiai,  to  the  east  of  the  Manimuttar,  and  to 
the  west  of  the  Kossavonkuliyar.  ami  it  is  about  1  square  mile  in  extent. 
According  to  Mr.  Baber,  the  Assistant  Superintendent  of  the  Eevenue 
survey,  who  personally  visited  the  hills  in  disuute,  they  are  103  square  miles 
in  extent  by  map  measurement,  an  1  consist  of  hill  ranges  rising  over  6,000 
feet  above  the  level  of  the  sea,  and  of  which  the  uouer  hills  are  clothed 
with  valuable  virgin  forest  and  the  lower  slopes  with  valuable  jungle. 
The  fact  that  the  head  waters  of  the  Tambrapurni  river,  a  river  on  which 
.considerable  revenue  derived  by  Government  depends,  lie  in  these  tracts, 
lends  a  special  importance  to  the  appellant's  claim.  The  appallant  is  the 
zamindar  of  Singampatti,  which  is  one  of  the  Tinnevelly  palayams  that 
were  brought  under  Permanent  Settlement  in  1803.  Before  entering  on 
the  case,  it  is  perhaos  desirable  to  give  a  summary  of  the  political  history 
of  Tinnevelly  so  far  as  it  throws  ligat  on  the  origin  and  nature  of  the^e 
palayams,  and  on  those  events  which  may  possibly  have  a  bearing  on  the 
question  of  private  property  which  is  discussed  by  the  Judge  at  some  length. 
The  history  of  Tinnevelly  had  no  separate  existence,  but  was  bound  up 
with  that  of  Madura  down  to  the  time  of  the  Muhammadan  Government 
in  the  middle  of  the  last  century.  Originally,  it  had  formed  part  of  the 
Pandiya  a  kingdom  that  extended  from  Caoe  Comoria  on  the  south  to  the 
river  Vellar  on  the  north,  which,  rising  in  the  district  of  Trichinopoly, 
takes  a  south-easterly  course  through  the  Pudukotta  territory,  and  falls 
into  the  sea  south  of  Point  Calimere.  The  Pandiyan  kings  ruled  over 
this  part  of  the  country  until  1063  A.  D.,  about  which  time  the  king- 
[288] dom  passed  into  the  possession  of  a  Ghola  King  called  Bijendra. 
The  last  king  of  this  dynasty  was  Sundara  Chola  Pandiya  Deva,  a  prince 
whose  succession  was  disputed  by  his  illegitimate  brother  Vira  Pandiya 
and  who  fled  to  Delhi  where  he  obtained  the  support  of  the  Muhammadan 
Emperor  Alia  Uddin.  Sundara  Pandiya,  regained  his  territory  with  the 
aid  of  a  Muhammadan  force  and  was  consequently  obliged  to  yield  the 
.chief  share  of  Government  to  Muhamma  ian  ministers.  After  his  death, 
and  in  1311,  one  of  Alia  Uddin's  Generals  seized  the  country  and  held  it 
for  some  time  for  the  Emperor  of  Delhi.  This  Muhammadan  interregnum 
is  saii  in  Taylor's  Historical  Manuscripts  to  have  lasted  for  forty  seven 
years  from  1323  to  1370.  A  new  line  of  Pandiyan  kings  commencing  with 
Parabramha  Pandiya  Deva  recovered  the  kingdom  from  the  Muhammadans 
with  the  assistance  which  they  received  from  the  Canarese  kings  of 
Dwara  Samudram,  who  preceded  the  Vijayanagaram  dynasty  of  Telugu 
kings.  Throughout  the  reigns  of  this  new  series  of  Pandiyan  kings,  the 
rulers  of  the  Canarese  and  the  Vijayanagaram  kingdoms  appear  to  have 
exercised  supreme  authority  over  Madura  and  Tinnevelly,  though  with- 
out much  ostensible  interference.  About  the  year  1520,  however,  the 
Pandiyan  dynasty  was  ultimately  deprived  of  all  real  power  by  the  Nayaks, 
the  Vijayanagarm  Telugus,  although  some  of  the  Pandiyan  line  retained 
nominal  sovereignty  for  some  time  longer.  Nag  ima  Nayak  and  his  son 
Visvanadha  Nayak  were  the  actual  conquerors,  and  they  and  their  descend- 
ants held  the  kingdom  for  the  Vijayanagaram  princes  for  fifteen  genera- 
tions. The  creation  of  the  palayam  tenure  now  represented  by  the  present 
samindaries  of  Tinnevelly  and  Madura  is  assigned  by  tradition  to  Visva- 
nada  Nayak,  and  it  was  the  most  important  political  event;  of  his  rula.  Ifc 
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188S        is,  however,  more  likely  that  all  the  palayams  were  not  erected  at  one* 
APRIL  30.    time,  but  by  the  successive  princes  of  the  Nayak  dynasty. 

Speaking  of  these  institutions,  Bishop  Caldwell   observes  that  it  can 
APPEL-     hardly  be  said  that  the  idea  of  governing  the  country  by  order  of  rude, 
LATE       rapacious  feudal  nobles  such  as  the  palayagars  generally  were,   was  a 
CIVIL,      happy  one»  f°r>  down  to  the  period  of  their  final  subjection  to  British  author- 
ity, in  1801,  whenever  they  were  not  at  war  with  the  central  authority, 
•9  M.  28S.    they  were  at  war  with  one  another,  and  it  was  rarely  possible  to  collect 
from  them   the  tribute  due  to  the  uaramount  power  without  a  disi  lay  of 
military  [289]  force.     The  last  of  the  Nayaks,  Vijaya  Runganadha  Chola, 
died  in  1731,  and  in  consequence  of  a  disputed  succession,  the  Nawab  of 
Arcot  sent  an  army  under  the  command  of  his  son,  Safdar  Ali,  and  Dewan 
Cbanda  Saheb.     Cbanda  Sahtb  made  himself  master  of  Madura  and  of  the 
countries  under  the  rule  of  the  Nayaks.     In  1739  Eeghuji  Bhonslai,  the 
great  Mahratta  General  to  whom  one  of  the  Nayak  princes  applied  for  assist- 
ance, defeated  the  Nawab  of  Arcot,  and  regained  possession  of  Trichino- 
poly  and  Madura.    But  in  1743,  the  Nizam    expelled  the  Mahrattas,  and 
from  that  time  the   country  formerly  under   the  Nayaks  was  held  by 
officers  commissioned  by  Anwar  Uddin,  who    was  appointed    Nawab  of 
Arcot  by  the  Nizam  in  1744,  and  by  his  son  and  successor  Muhammad 
Ali  in  1749.     In  1748  an  expedition  was  sent  by  Muhammad  Ali  with 
a  detachment  of  ninety  Europeans  under  Lieutenant  Innes,  to  establish 
firmly  the   Nawab's    Government   in  the   country  to   the   south  of   the 
Coleroon,  including  Tinneveily.     In  1755  another    expedition   was  sent 
to  Madura  and  Tmnevelly  by  Muhammad   Ali  under   Colonel  Heron,  iu 
order  to  reduce  those  countries  to  obedience.     At  this  time  the  palaya- 
gars of  Tinnevelly  evaded    payment   of  the  tribute  on  various  pretences. 
From  1756  to  1763,  the  palayagars  were  in  constant  state  of  rebellion 
against  the  authority  of  the  Nawab   which  was  supported  by  the  East 
India  Company,  who  kept  a  small  force  of  sepoys  and  cavalry  under  the 
authority  of  Muhammad   Usuf.     In   1761   the  fall  of  Pondicherry  awed 
the  palayagars  into  submission  and  Muhammad  Usuf  made  himself  mas- 
ter of  Madura  and  Tinnevelly.     Until  1781  the  country  enjoyed  tranquil- 
lity being  administered  on  behalf  of  the  Nawab  by  a  succession  of  officers 
nominated  by  him  from  time  to  time.     In  1791   the  management  of  the 
country  was  made  over  under  treaty  by    the  Nawab   of    Arcot  to    the 
English.     About  1793,  all  the  palayagars  of  Tinnevelly,  being  assisted 
by  the  Dutch,  were  again  in  rebellion  and  an  expedition  was  sent  under 
Colonel    Fullarton ;    but    when    the    palayagars    were    on  the  point  of 
submission,  the  war  with  Tippu  distracted  his  attention  and  tne  country 
was  not  tranquilized  until  the  fall  of  Seringacatam  in  1799.     As  treason- 
able correspondence  was  found  between  Muhammad    Ali    and    bis    son 
and  Tippu  Sultan,  the  Government  of  the  Carnatic  was  assumed  by  the 
British  under  the  treaty  of  1801.     Previous  to  the  fall  of  Seringapatam,  the 
palayagars  of  Tinnevelly  were  growing  more  and  more  rebellious.     In  1799 
[290]  there  was  the  first  palayagar  war,  and  che  palayagars  were  reduced 
to  subjection  by  Major  Bannerman.     Again  in  1801,  the  second  and  the 
last  palayagar  war  broke  out  and  the  rebels  were  overthrown  by  the  army 
under  the  command  of  Colonel  Ag new,  and  the  country  was  finally  reduced 
to  subjection.     In  1802,  the  palayagars  were  brought  under  the  Permanent 
Settlement  in  the  belief  that   it  would  operate  to  change  these  turbulanfe 
tributary  chiefs  into  peaceful  and  contented  landholders.     Thus  it  will  be 
seen  that    the    district   was    under  the    Pandiyan  kings,   with   a   short 
Muhammadan  interregnum  of  between  forty  and  fifty  years,  till  it  passed 


598 


III.] 


SIVASUBRAMANYA  V.  SECRETAET  OF  STATE       9  Mad.  291 


under  the  rule  of  Nayaks  who  created  the  palayagars  as  local  chiefs  subject 
to  the  payment  of  a  tribute  to  the  paramount  power,  that  from  1731  to 
1791  ib  was  subject  to  the  Nawab  of  Arcot,  whose  authority  was  often  weak 
and  resisted  by  the  palayagars,  and  that  it  was  not  until  1801,  when  it 
passed  under  the  British  rule,  that  the  country  was  fully  tranquilized. 

The  zamindari  of  Singampatti  belongs  to  an  old  palayagar  Maravar 
family.  It  was  permanently  settled  in  1803  at  a  peshkash  of  Rs.  8,006- 
2-11.  The  sanad  was  issued  in  the  name  of  Nallakutti  Tevar.  In  1830, 
when  Peria  Sami  Tevar  held  the  zamindari  the  peshkash  fell  into  arrears 
and  the  Collector  of  the  district  attached  and  held  the  zamindari,  until 
1832.  Periya  Sami  died  in  1834,  and  a  dispute  arising  as  to  the  righb  of 
succession,  the  estate  came  again  under  the  management  of  the  Collector, 
who  transferred  it  in  1836  to  Palanai  Achi  Ammal.  Under  her  manage- 
ment the  peshkash  again  fell  into  arrears,  and  in  1842  the  Collector 
attached  the  zamindari  and  kepb  it  under  attachment  until  1844.  In  1845 
Sankara  Vadivammal  succeeded  to  the  estate,  bub  she  died  shortly  after, 
and  there  was  again  a  dispute  as  to  succession.  On  this  occasion,  the 
Collector  had  the  management  of  the  estate  for  five  years  from  1846  to 
1851.  From  1852  to  1856  Sodala  Muttu  Ammal  remained  in  possession, 
and  in  1856,  it  passed  into  the  possession  of  Siva  Subramanya  Tevar,  the 
appellant's  father,  who  died  in  1860.  In  his  time,  the  Collector  was  in 
possession  in  1857  and  1858  on  account  of  arrears- of  peshkash.  In  1860, 
the  Collector  assumed  the  management  owing  to  the  appellant's  minority 
for  six  months,  on  the  expiration  of  which  tima  Isvaravadivu  Ammal, 
the  appellant's  mother,  was  appointed  to  manage  the  zamindari  under 
the  Collector's  general  supervision  and  control.  She  died  in  1867,  when 
the  estate  came  under  the  [291]  Court  of  Wards,  and  the  Collector, 
as  the  agent  of  that  Court,  remained  in  possession  until  1881,  when  the 
appellant  attained  his  majority.  From  1830  the  zamindari  ha-<  thus  been 
under  the  management  of  officers  of  Government  at  different  intervals  of 
time  for  a  period  of  about  25  years. 

In  1864,  tne  Government  desired  to  bring  all  forests  in  the  district  of 
Tinnevelly,  in  view  to  their  better  protection,  under  the  management  and 
control  of  the  Forest  Conservancy  Department.  In  1865,  they  questioned 
for  the  first  time  since  the  Permanent  Settlemetit  the  uroprietary  right 
claimed  for  the  appellant  with  respect  to  the  hill  forests  in  suit.  But  no- 
thing appears  to  have  been  done  until  1870,  when  an  enquiry  was  made  as 
to  Cbe  appellant's  title  in  au  informal  manner,  and  a  report  was  submitted 
by  Major  Campbell  Walker.  This  report  and  the  report  on  the  titles  of 
other  zamindars  of  Tinnevelly,  who  claimed  the  hill  forests  which  adjoin 
their  estates  on  the  plains,  ware  referred  to  the  Government  Pleader  for 
opinion.  It  was  considered  on  this  occasion  that  before  any  action 
could  be  taken  further  information  was  necessary  on  several  points,  and 
this  the  Collector  was  called  upon  to  furnish.  On  the  31st  October 
1879  Government  directed  a  Survey  Officer,  appointed  to  determine  dis- 
putes under  the  Boundary  Act,  to  ascertain  whether  the  forasts  in  suit  were 
within  the  Boundaries  of  the  appellant's  zamindari.  The  appellant  being 
then  a  minor,  the  Collector,  as  the  Agent  of  the  Court  of  Wards,  defended 
his  title  before  the  Survey  officer  who  decreed  in  April  1880  that  the 
appellant  was  entitled  by  a  decision  of  the  Collector  in  1857,  to  which  we 
shall  hereafter  refer  more  particularly  to  one-half  of  that  part  of  the  hills 
which  lie  between  the  Tekkukachi  Malai  on  the  south  and  the  Elgai  Vengai 
on  the  north,  and  the  Manimuttar  on  the  west  and  Karampandi  Amman 
Kovil  on  the  east.  He  declared  further  that  the  boundary  line  fixed  by 
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him  would,  as  shown  in  the  map  L,  run  from  the  Mulaikasam  of  the 
Pachiyar  to  Mothalati  junction,  and  thence  along  the  Kossavenkuliyar  and 
across  the  ridge  of  Kakkachi  Malai  to  the  Manimuttar.  He  decided  also 
that  all  the  lower  hill  tracts  to  the  north  of  the  Mylar  and  Sellambu  Odei 
and  to  the  west  of  the  Manimuttar  and  those  r,o  the  east  of  the  latter  river 
and  west  of  Kattadi  ridge  should  he  included  within  the  limits  of  the 
zamindari.  Seeing  that  the  aopellanb  was  a  minor  at  the  <iate  of  this 
decision,  Government  extended  the  time  allowed  by  Act  XXVIII  of  I860 
[292]  for  appealing  from  it  to  six  months  from  t.he  day  on  which  he 
should  attain  his  majority.  This  he  did  on  the  31st  January  1881  and 
he  instituted  this  suit  on  the  30th  July  1881.  He  alleged  that  the  hill 
tracts  were  his  ancestral  property,  that  they  formed  part  of  his  zamindari, 
that  they  were  known  by  the  name  Singampatti  hills,  and  that  th^y  had 
remained  in  his  possession  and  that  of  his  ancestors  from  time  im- 
memorial. He  stated  further  that  after  the  Survey  Officer  decided  against 
him,  the  respondent  entered  on  the  hills  and  excluded  him  from  posses- 
sion. The  respondent  resisted  the  claim,  contending  that  the  suit  was 
not  properly  valued,  that  the  appellant  was  not  entitled  to  the  hills,  that 
only  some  parts  of  those  hills  were  called  Singampatti  hills,  and  that 
the  appellant  could  acquire  no  legal  title  because  people  called  them 
Singampatti  hills.  It  was  further  asserted  that  the  hills  in  dispute 
belonged  to  the  Crown,  and  that  the  zamindari  of  Singampatti  itself  was 
bestowed  upon  the  appellant's  ancestor  by  the  Crown.  The  title  and 
immemorial  enjoyment  set  up  by  the  appellant  were  denied.  Two  issues 
were  framed :  (1)  is  the  suit  properly  valued  ?  (2)  whether  the  right  to,  and 
possession  of,  the  property  in  dispute  is  with  plaintiff  (appellant)  or  the 
Government  ?  At  the  trial,  however,  the  first  issue  was  abandoned,  and 
although  the  Judge  considered  that  the  second  issue  was  not  sufficiently 
specific,  Counsel  on  both  sides  submitted  that  it  was  sufficient  for  their 
purpose. 

The  District  Judge,  Mr.  Hughesdon,  came  to  the  conclusion  that 
the  appellant  failed  to  prove  his  title  and  disallowed  his  claim  to  posses- 
sion and  other  relief  as  proprietor,  but  he  found  that  the  appellant  had 
certain  exclusive  rights  in  the  nature  of  easements  in  the  western  tract 
and  that  he  had  similar  rights  in  the  eastern  tracts  though  not  exclusive, 
and  he  consequently  set  aside  the  decision  of  the  Assistant  Superintendent 
of  Eevenue  Survey.  He  observed  that  it  was  clearly  shown  that  the 
zamindar  had  the  exclusive  right  of  pasture,  wood-cutting  and  gathering 
of  wild  products  in  the  western  tract,  and  that  he  had  perhaps  a 
right  of  the  same  kind  but  of  limited  extent  in  the  eastern  tracts, 
but  he  added  that  in  his  opinion  these  rights  did  not  render  the 
zamindar  unqualified  proprietor  or  owner  of  the  land  in  fee  simple, 
for  such  rights  were  in  the  nature  of  an  easement  and  the  officers  of 
Government  were  shown  to  have  interfered  on  frequent  occasions 
with  the  zamindar's  full  enjoyment  of  his  rights  and  the  zamindar 
[293]  was  admittedly  without  title-deeds.  In  support  of  his  conclusion  he 
referred  to  Glark  v.  Elphinstone  (l),  Wilson  v.  Mackreth  (2),  Bhashkarnppa 
v.  The  Collector  of  North  Kanara  (3)  and  Sir  Henry  Maines's  Village 
Communities,  4th  edition,  page  160,  and  finally  formulated  the  grounds 
of  his  decision  in  these  terms  : — "  The  result  of  the  various  authorities  I 
take  to  be,  first,  that  the  enjoyment  of  easements,  even  though  such  enjoy- 
ment is  exclusive,  is  to  be  distinguished  from  possession  and  will  not  create 
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&  title  by  prescription  or  support  an  action  of  ejectment ;  secondly,  that 
private  property  in  forest  land  does  not  exist  in  India  except  by  express 
grant  from  tbe  State;  and  thirdly,  that  even  if  such  proprietorshin  does 
exist,  it  has  not  the  same  incidents  as  private  ownership  in  England." 
Before  proceeding  to  consider  how  far  these  several  propositions  can  be 
suoported,  it  is  desirable  to  see  what  is  the  evidence  as  to  the  appellant's 
enjoyment  and  as  to  interference  with  it  by  officers  of  Government.  We 
may  here  observe  that  the  sanad  or  deed  of  permanent  settlement,  which 
the  zamind  »r  produces  in  appeal,  contains  no  statement  of  boundaries.  It 
does  not,  therefore,  enable  us  to  say  whether  or  not  the  hill-tracts 
in  question  are  included  in  the  grant.  Ic  appears  from  the  report  of 
the  Select  Committee,  Vol.  II,  p.  553,  that  certain  accounts  were  submitted 
by  the  Collector,  Mr.  Lushington,  in  the  year  1800  and  that  the  Permanent 
Settlement  of  the  palayagar  revenue  in  Tinnevelly  was  founded  upon 
them.  These  accounts  are  not  produced  in  evidence  on  either  side,  and 
it  is  not  possible  for  us  to  say  whether  any  such  account  is  still  in  exist- 
ence in  regard  to  the  Singampatti  palayam,  and  if  so,  whether  any 
revenue  derived  by  the  zamindar  from  the  hills  in  dispute  was  part  of  the 
assets  on  which  the  permanent  assessment  was  fixed  in  1803.  Such  being 
the  case,  both  the  appellant  and  the  respondent  relied  on  what  are  called 
ayakut  accounts  as  containing  statements  of  boundaries  and  furnishing 
proof  of  the  inclusion  of  the  disputed  tracts  in  the  zamindari  limits,  or  in 
the  limits  of  Government  villages.  But  because  they  produced  no  evidence 
to  show  for  what  purpose,  by  whom,  and  in  what  circumstances  those 
accounts  were  prepared,  and  what  guarantees  existed  to  ensure  their  accuracy, 
the  Judge  refused  to  accept  them  as  evidence  of  reputation.  It  appears  to 
[294]  us  that,  inasmuch  as  these  accounts  were  from  time  to  time  pre- 
pared for  administrative  purposes  by  village  officers,  they  are  admissible 
as  evidence  of  reputation  provided  they  are  produced  from  proper  custody 
and  otherwise  sufficiently  proved  to  be  genuine.  They  are  to  some  extent 
puhlic  documents,  and,  although  it  would  be  unsafe  to  attach  much  weight 
to  them  except  in  relation  to  the  purpose  for  which  they  ware  specially 
prepared,  they  are  not  to  be  altogether  disregarded.  Exhibits  D,  NN  and 
PP,  produced  by  the  appellant  and  exhibits  V,  VI,  VII  and  XXI  which 
were  relied  upon  for  the  respondent,  purport  to  be  ayakut  accounts.  These 
accounts  are  accounts  made  for  revenue  purposes  to  show  the  sources  of 
revenue  in  each  village,  and  they  give  the  limits  of  the  villages  to  which 
they  refer.  It  is  nob  material  that  the  zamindar  claims  the  hills  as  his 
private  property,  for  the  real  issue  is  whether  they  are  State  or  private  pro- 
perty, and  no  distinction  could  be  drawn  between  the  evidence  of  reputation 
to  establish,  and  that  to  disparage,  a  public  right,  Drinkwater  v.  Porter  (l). 
On  this  point  the  Indian  Evidence  Act  is,  we  apprehend,  in  accordance 
with  the  rules  accepted  by  tbe  English  Courts,  Section  32,  Clause  4.  As 
for  the  ayakut  accounts  produced  by  the  appellant,  they  are  produced 
from  the  respondent's  custody  and  they  are  more  than  fifty  years  old,  and 
this  special  circumstance  also  renders  them  admissible  as  evidence  of 
reputation  unless  they  are  shown  to  be  tainted  with  suspicion.  Exhibit 
NN  is  the  nanja  ayakut  account  of  the  Government  village  of  Vikrama 
Singapuram,  dated  1803,  and  the  southern  boundary  of  that  village  is 
described  to  be  theTambrapurni  river.  A  reference  to  the  map  will  show 
that  that  river  lies  between  the  hills  in  dispute  and  the  Government 
village,  and  the  account  is  therefore  evidence  that  the  hills  were  nofc 
reputed  in  1803  to  be  within  the  limits  of  Vikrama  Singapuram. 


(1)  7  C.  &  P.  181. 
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Exhibit  PP  purports  to  be  the  ayakut  account  prepared  in  1825 
according  to  that  of  1818  for  the  village  of  Malayankulam. 

Singampatti  hills  and  the  river  Vandal  Odei  running  from  north  to 
south  are  described  to  be  the  western  boundary.  This  shows  that  the  hill 
tracts  in  suit  were  not  included  in  the  limits  of  the  Government  village  of 
Malayankulam  which  lies  to  the  east. 

[295]  Exhibit  D,  which  is  mainly  relied  on  by  the  appellant  as  support- 
ing his  case,  purports  to  be  the  nanja  ayakut  of  Singampatti  for  1777  and 
to  give  its  eight  boundaries  which  are  said  to  include  the  hills  in  dispute. 
For  several  reasons  we  regard  this  document;  with  susnicion  and  deem  it 
unsafe  to  act  upon  it.  In  1856  the  then  zamindar  applied  to  the  Collector 
for  a  copy  of  the  ayakut  and  olugu  accounts  of  1211  for  his  zamindari  and 
the  Collector  then  informed  him  that  no  ayakut  and  olugu  account  existed 
for  the  zamindari  (exhibit  II).  Again,  there  was  an  inquiry  in  1868 
whether  any  olugu  account  existed  showing  in  what  villages  the  hills  in 
question  were  included  and  the  result  was  a  statement  made  by  the 
zamindari  karnam  Narayana  Pillai  that  there  were  no  ayakut  or  olugu 
accounts  for  the  zamindari  of  Singamoatbi  or  for  the  hills  in  dispute  either 
with  him  or  in  the  zamin  records  (exhibit  III).  In  1859  or  1860  a  list  of 
the  congo  or  old  Mahratta  records  in  the  Collector's  custody  was  prepared  by 
a  Revenue  Officer  named  KoneriRau,  but  exhibit  D  does  not  bear  his  initials. 
The  14th  witness  for  the  appellant, who  is  the  Collector's  vernacular  Head 
Clerk,  deposed  that  exhibit  D  was  entered  in  ».  list  of  records  prepared 
in  187H  under  his  directions  and  those  of  the  Assistant  Record-keeper 
Varada  Rau  ;  that  after  Mr.  Baber  commenced  his  inquiry,  the  witness 
was  asked  for  the  ayakut  accounts,  that  when  he  made  a  report  to 
the  Collec'or  on  the  18th  February  1880,  he  had  not  found  D,  that 
he  and  the  Assistant  Record  keeper  then  went  through  the  Mahratta 
and  Tamil  recoros,  that  the  Assistant  Record -keeper  discovered  D,  and 
that  the  witness  then  sent  it  to  Mr.  Baber,  and  that  there  are  no  similar 
ayakut  accounts  of  so  early  a  date.  His  evidence  as  to  the  circum- 
stances in  which  D  was  found  and  the  mode  in  which  it  is  entered  in 
list  IV  are  by  no  means  satisfactory,  and  there  are  grounds  for  the 
suspicion  that  exhibit  D  was  surreptiously  introduced  into  the  Collector's 
records  after  Government  questioned  the  zamindar's  title. 

Exhibits  V,  VI  and  VII  purport  to  be  the  ayakut  accounts  of  1777, 
1799  and  1803  for  Urkad,  Tinnevellv  and  Kalladikuruchi,  respectively,  and 
though  produced  by  the  respondent  do  not  greatly  support  his  case.  The 
conclusion  we  come  to  as  to  this  part  of  tha  case  is  that  while  there  is  no 
proof  of  an  express  grant  in  regard  to  these  hills,  the  ayakut  accounts  of  the 
Government  villages  oi  Vikrama  Singapuram  and  Malayankulam  in  the  res- 
[296]pondent's  possession  show  that  the  hills  weie  nob  reputed  to  be 
within  the  limits  of  those  villages  in  1803  and  1825.  The  next  document 
in  date  on  which  the  appellant  relies  is  exhibit  AA,  which  shows  that  in 
1818  he  obtained  from  the  Collector  an  order  addressed  to  the  tahsildar 
or  Brahmadesam,  in  which  sub-division  the  hills  in  suit  are  situated, 
directing  him  to  inquire  whether,  as  alleged  by  the  zamindar,  the  hill 
people  residing  in  Ambasamudram  had  ob'aine^  pattas  from  the  zamindar 
for  hill  produce  and  had  made  default  in  the  uayment  of  tirva  and  com- 
mitted mischief  by  cutting  large  trees,  and  if  found  to  have  done  so,  to 
enforce  payment  of  the  tirva.  Ambasamudram  lies  on  the  north-east 
confines  of  the  hills,  and  although  the  hills  are  only  described  as  the 
hills  attached  to  the  zamindari,  the  evidence  does  not  show,  nor  was  it 
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suggested  at  the  hearing,  that  there  were  any  other  hills  in  that  part  of 
the  district  to  which  the  order  might  have  applied. 

We  may  next  refer  to  documentary  evidence  which  shows  that  these 
hills  were  claimed  by  the  zamindar  as  part  of  his  estate  in  1840  and  1852, 
and  that  the  Sub-Collector  then  acted  in  the  belief  that  the  claim  was  true. 
In  1840  a  dispute  arose  between  the  managers  of  the  temple  at 
Paupavinassam  and  the  zamindar  as  to  whether  a  portion  of  the  forest 
in  the  western  tract  called  Puttankadu  formed  part  of  the  zamindari.  9  M-  285- 
Each  party  asserted  an  exclusive  right  to  take  the  hill  produce,  and  it  was 
kept  in  deposit  for  some  time,  and  in  3842,  the  Sub-Collector  directed  the 
tahsildar  to  hand  over  the  value  of  the  produce  in  deposit  to  the  zamindar. 
On  this  occasion  the  Sub-Collector  remarked  that  he  should  not  interfere 
with  the  hills  attached  to  the  zamindari,  and  that  as  the  Puttankadu  hill 
was  not  in  the  Sirkar  (Government)  ayakut,  Government  officers  should 
nob  interfere  with  its  produce  (exhibits  O  to  S). 

Again,  in  1852  there  was  a  dispute  between  the  zamindar  and  the 
raiyats  of  the  Government  village  of  Kalakaci.  Exhibit  IX,  which  is  a 
copy  of  the  Collector's  order  on  the  subject,  dated  February  1857,  shows 
that  it  was  a  boundary  dispute  between  Kalakattu  hill  and  Singampatti 
zamin  hill,  that  two  tahsildars  were  deputed  to  inquire  into  the  matter, 
that  after  inquiry  and  local  inspection,  they  suggested  that  the  disputed 
locality  should  be  divided  equally  between  the  two  hills.  The  order 
directed  that  the  spot  in  question  should  be  divided  equally,  as  suggested, 
between  the  said  zamin  and  Kalakattu  hills,  that  a  permanent,  [297] 
boundary  line  should  be  set  out,  and  that  the  contending  parties 
should  be  informed  that  they  should  enjoy  their  respective  portions  as 
allotted  at  the  division.  Not  satisfied  with  this  order,  the  then  zamindar, 
Siva  Subramanya  Tevar,  instituted  Original  Suit  747  of  1858  on  the  file 
of  the  District  Munsif  of  Brahmasamudram,  alleging  that  the  moiety 
awarded  to  the  Kalakad  raiyats  formed  part  of  the  hills  attached  to  his 
zamindari  and  praying  for  the  cancellation  of  the  Collector's  order  (exhibit 
XIa).  Although  he  was  not  successful  in  this  litigation,  yet  it  is  clear 
from  what  took  place  on  this  occasion  that  both  the  Collector,  the 
zamindar  and  Kalakattu  raiyats  believed  that  the  eastern  tract  to  which 
the  moiety  of  the  disputed  locality  was  attached  formed  part  of  the 
Singampatti  zamindari.  Again  in  July  1854  the  tahsildar  of  Amba- 
samudram,  a  Government  taluk,  called  the  attention  of  the  then  zamindar 
of  Singampatti  to  the  fact  that  people  used  to  assemble  in  Seri  Muthaiyan 
Kovil  and  Vanatirtam  during  the  new  moon  festival  of  the  Adi  month, 
and  intimated  to  him  that  the  duty  of  making  arrangements  for  preserv- 
ing the  peace  and  preventing  crime  devolved  on  the  zamind&r  because 
those  places  (which  are  in  the  western  part  of  the  lower  hills  awarded 
by  Mr.  Baber  to  the  appellant)  were  attached  to  the  zamindari  (exhibit 
GG.) 

Again  in  May  1864  the  statement  V  was  prepared  by  the  Forest 
Conservator  of  Government  and  zamin  forests,  and  the  Singampatti  hills 
now  in  dispute  were  described  in  it  as  zamindari.  We  find  further  that  in 
October  Ib64,  the  Collector  addressed  the  letter  U  to  the  appellant's 
mother  acknowledging  her  to  be  the  owner  of  the  Singampatti  hills,  and 
inquiring,  with  reference  to  the  Proceedings  of  Government,  dated  the 
30th  July  1864,  whether  she  was  willing  to  lease  out  the  Singampatti  hills 
attached  to  her  zamin  to  Government  for  a  long  period  at  a  reasonable  sum. 
There  can  therefore  be  no  doubt  that  between  1840  and  1865  the  zamin- 
dars  for  the  tims  believed  and  often  openly  asserted  as  against  others  who 
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sought  to  interfere  with  the  hills  in  dispute,  that  they  formed  part  of  their 
zamindari  and  that  the  district  officers  were  not  only  cognizant  of 
the  claim  but  invariably  acquiesced  in  it,  and  at  times  even  expressly 
acknowledged  it. 

Moreover,  there  is  considerable  oral  and  documentary  evidence  to  show 
that;  the  appellant  and  his  ancestors  enjoyed  these  hills  for  more  than 
fifty  years  asserting  that  they  were  included  in  their  [298]  zamindari. 
The  Jud 4e  finds  that;  it  has  been  clearly  shown  that  the  zamindar  has  the 
right  of  pasture,  wood-cutting  and  gathering  of  wild  products.  Whilst  we 
adopt  his  finding,  we  would  also  draw  attention  to  exhibits  V  and  QQ1, 
of  which  V  shows  that  the  annual  revenue  derived  by  the  zamindar  from 
the  hill  traces  was  estimated  in  1864  at  Rs.  3,550,  while  QQl  which  was 
prepared  in  1868.  indicates  that  the  articles  which  were  produced  on  the 
hills  ware  about  forty-three  in  number,  that  their  average  annual  income 
was  R-f.  6,209-5-2,  that  eleven  cereals  were  grown  and  assessed  at  10 
annas  per  kotta,  that  seventy-one  descriptions  of  small  trees  and  thirteen 
sorts  of  big  trees  us^d  to  be  cut  and  utilized.  There  is  also  evidence 
that  fees  were  levied  by  the  zamindar  or  his  lessees  for  cutting  wood,  that 
a  hedge  was  put  up  near  Vandal  O  lei  to  prevent  cattle  from  trespassing, 
and  that  there  were  zamic  thanas  at  which  strangers  go*;  permission  to 
enter,  and  that  timber  depots  were  maintained  at  Timilasapuram  and 
Erasapuram.  It  appears  further  that  a  series  of  leases  issued  from  1831 
show  that  the  hill  produce  and  the  right  of  cutting  small  trees  were  let  by 
the  zamiudars  or  by  Government  officers  on  their  behalf  from  time  to  time. 
Exhibit  BB  proves  further  that  timber  used  to  be  felled  in  1842.  There  is 
also  evidence  that  the  timber  which  passed  through  the  zamin  depots  bore 
at  times  the  zamindar's  stamp,  and  that  cultivation  was  carried  on  on  the 
hills  though  it  was  to  a  small  extent  and  in  its  nature  kumari  as  observed 
by  the  Judge.  It  appears  further  that  the  hills  have  been  enjoyed  as  indi- 
cated above  from  before  1818.  In  connection  with  the  question  of  posses- 
sion, the  Judge  has  apparently  omitted  to  notice  the  intention  or  belief 
with  wh'ch  the  acts  of  enjoyment  mentioned  above  were  done  from  time  to 
time,  but  it  is  one  of  the  matters  which  ought  to  be  considered  in  coming 
to  a  finding  as  to  the  nature  of  the  apoellant's. possession.  The  effect  of  the 
evidence  on  this  point  is  that  the  appellant's  ancestors  and  Government 
officers  when  they  managed  the  zamindari  exercised  these  acts  of  enjoyment, 
alleging  that  the  hill-tracts  formed  part  of  the  Singampatti  zamindari.  We 
may  refer  here  to  a  few  documents,  which,  in  addition  to  the  other  evidence 
already  discussed,  tend  to  show  that  the  acts  we  have  referred  to  were 
done  in  the  belief,  whether  it  was  well  or  ill-founded,  that  the  zamindar 
for  the  time  being  owned  the  hill-tracts  as  part  of  his  zamindari. 

Exhibit  M,  which  is  dated  the  2nd  August  1831,  together  with  [299] 
exhibit  N,  show  that  the  zamindar  leased  out  the  hill  for  three  years 
(from  Fasli  1240  to  1243),  that  was  designated  Singampatti  hill,  and  that 
the  Collector,  as  manager  for  the  time  being,  for  arrears  of  peshkash  called 
up  the  lessees  of  the  hill  and  of  a  tope  and  confirmed  the  pattayams 
granted  by  the  zamindar.  la  document  M,  the  hill  is  referred  to  as  the 
Singampatti  hill,  and  in  document  N,  the  lessees  are  described  as  being 
the  lessees  of  the  hill  and  the  tope  of  the  zamindari.  This  document 
shows  that  the  hills  bad  so  long  been  enjoyed  by  the  zamindar  that  they 
had  acquired  a  designation  connecting  them  with  the  zamindari. 

Exhibit  T  refers  to  similar  leases  granted  in  1842  and  1843.  Exhibit 
Tl,  which  purports  to  be  the  patta  granted  on  the  2nd  September  1843, 
not  only  designates  the  hill  which  was  the  subject  of  the  lease  as  included 
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in  the  Malainattam  of  the  Singampatti,  but  also  proceeds  to  set  out  its 
boundaries  which  include  the  tracts  now  in  dispute. 

Exhibits  BB  and  CO  form  part  of  the  correspondence  that  took  place 
between  the  Sub- Collector  and  his  subordinates  in  regard  to  certain  timber 
cut  riown  by  the  lessee  in  contravention  of  the  terms  of  his  lease,  and  in 
CC,  dated  the  4th  November  1842,  the  Sub-Collector  refers  to  the  timber 
as  timber  cut  on  the  "  Singampatti  zamin  hill." 

Exhibit  FF  proves  that  in  1861  the  Deputy  Collector  brought  to  the 
notice  of  the  Collector  that  'kulla  marams'  (small  ti\es)  were  largely  cut  and 
carried  from  the  "  Singampatti  zamin  hill,"  and  suggested  that  the  timber 
cut  from  the  Singampatti  hill  be  sealed  in  order  that  there  might  be  no 
ground  for  doubting  whether  such  timber  was  of  ayan  (Government)  hill. 
It  will  be  seen  from  Exhibit  XVI  that  the  Collector  writing  on  the  same 
subject  in  February  1862  referred  to  the  hills  as  the  hills  of  "  the  Singam- 
patti zamin."  As  the  Government  questioned  the  zammdar's  title  in 
1865,  we  do  not  refer  to  acts  done  upon  the  hills  and  leases  granted 
subsequently  on  behalf  of  the  zamindar.  It  may  be  that  the  local  officers 
of  Government  who  were  also  agents  of  the  Court  of  Wards,  considered 
themselves  bound  to  act  in  regard  to  these  hills  on  behalf  of  the  appellant  iu 
the  same  manner  in  which  his  predecessors  acted.  However  this  may  be, 
the  acts  done  on  either  side  subsequently  to  1865  are  not  ante  litem 
motam.  Upon  the  whole  evidence  we  see  no  reason  to  doubt  that  whilst  on 
the  one  hand  the  hill-tracts  in  dispute  were  enjoyed  by  the  appellant  and 
[300]  his  ancestors  for  upwards  of  sixty  years,  and  there  is  no  evidence 
to  show  at  what  earlier  period  their  enjoyment  first  commenced,  succes- 
sive zamindars,  on  the  other  hand,  who  held  the  zamindari  arid  Goveru- 
ment  officers  who  managed  it  for  them,  believed  and  onenly  and  frequent- 
ly asserted  that  the  hills  were  part  of  the  zamindari  which  is  the  zamin- 
dar's  private  property.  We  snail  next  consider  to  what  extent  and  on 
•what  ground  and  with  what  effect  Government  is  shown  to  have  inter- 
fered with  the  zamindar's  enjoyment  of  his  rights  as  owner.  The  Judge 
refers  in  para.  42  of  his  judgment  to  documents  XII  to  XV  and  to  the 
evidence  of  the  appellant's  loth  witness  and  to  Exhibit  A,  and  remarks 
that  not  only  were  the  appellant's  rights  in  these  hill-tracts  limited  in 
extent,  but  even  within  the  sphere  of  their  operation  were  exercised  under 
the  supervision  and  control  maintained  by  officers  of  Government  as  para- 
mount lord  of  the  soil. 

In  1837,  the  Collector  issued  an  order  (Exhibit  XII)  to  the  Tenkasi 
tahsildar  in  connection  with  the  Courtallom  forests.  He  observed  that; 
the  forests  were  destroyed  by  raiyats  on  the  pretence  of  raising  punja 
crops  on  the  slopes,  and  that  such  destruction  affected  the  sari  (drizzle) 
and  the  rainfall,  and  then  went  on  to  direct  that  the  people  of  two  villages 
near  Courtallom  should  be  informed  that  no  one  should  fell  more  forests 
and  raise  more  punja  crops  than  what  had  already  been  done,  either  on  the 
Courtallom  hill  or  on  the  Vadakarai  and  other  mountains  which  are  adapted 
for  producing  sari,  and  that  if  any  raiyat  disobeyed  the  order,  four  times 
the  actual  assessment  should  be  collected  from  him.  It  refers  also  to 
similar  objectionable  practice  among  the  owners  of  some  nutmeg  gardens 
in  Melagaram  and  other  places.  But  it  has  no  reference  to  the  hill  tracts 
now  in  dispute  or  to  the  Singampatti  zamindar.  Nor  is  there  any  allusion 
to  the  position  of  Government  as  lord  paramount  of  the  soil.  Exhibit 
XIII  is  another  order  issued  by  the  Collector  in  1839  with  reference  to 
an  application  made  by  Tenkasi  Sundram  Ayyar  for  the  grant  of  some 
waste  land  on  kaul  in  Kasimapuram.  By  this  document  the  Collector 
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declined  to  grant  the  application  until  he  had  some  further  information, 
and  observed  that,  on  pretence  of  cultivating  punja  crops,  hill  forests 
were  destroyed  and  clouds  were  not  attracted  so  as  to  moisten  the 
soil.  In  this  also  there  is  no  allusion  to  the  hill-tracts  now  in  disoute, 
and  it  only  shows  that  the  Collector  refused  to  grant  some  waste  land  on  a 
Government  hilt  [301]  for  cultivation  lest  the  applicant  might  destroy 
the  hill  forest  and  injure  the  annual  rainfall.  Exhibit  XIV  is  another 
order,  dated  the  14th  March  1842.  It  also  purports  to  refuse  an  application 
for  grant  of  waste  land  on  a  Government  hill  in  Illuvakudi  Irupu  for  rea- 
sons already  stated.  Exhibit  XIX,  dated  1844,  refers  to  the  orders  passed 
on  the  subject  of  the  destruction  of  hill  forests,  reiterates  the  effect  of 
such  destruction  unon  the  collection  of  clouds  on  the  hills,  and  directs  the 
tahsildar  to  see  that  the  hills  in  the  taluk  are  never  cleared  of  their  trees. 
It  has  no  special  reference  to  the  Singampatti  zamiodari  hills.  Exhibits 
XV  and  XVI,  which  are  not  mentioned  by  the  Judge,  purport  to  be  orders 
issued  by  the  Sub-Collector  in  1862  in  regard  to  the  Singampatti  hill.  It 
was  observed  that  the  timber  cut  on  the  hills  attached  to  the  Singampatti 
zamindari  might  be  sealed  by  the  zamindar  instead  of  being  taken  to 
Ambasamudram,  and  it  was  added  that  not  more  than  20  cubic  yards  of 
timber  should  be  cut  down  every  month  lest  too  large  a  quantity  should 
be  felled  from  the  hills  of  Singampatti.  It  was  pointed  out  that  these 
hills  depended  for  their  water-supply  on  the  rainfall  and  that  interference 
with  that  source  of  supply  would  impaii  the  forest  growth. 

It  must  be  remembered  that  about  this  time  the  zemindari  was  under 
the  management  of  the  appellant's  mother  under  the  Collector's  superin- 
tendence. There  is  nothing  in  these  documents  to  show  that  the 
Collector  issued  this  order  in  the  exercise  of  the  right  of  the  Crown  as 
lord  paramount  of  the  soil.  They,  on  the  contrary,  recognize  the  right  of 
the  zamindar  to  the  forests  as  fully  as  does  the  enquiry  made  by  the 
Collector  in  1864,  whether  the  appellant's  mother  was  prepared  to  grant 
the  hills  attached  to  her  zamin  to  Government  on  a  long  lease  in 
order  that  they  might  bring  them  under  conservancy  of  the  Forest  Depart- 
ment. Exhibit  XVII,  dated  the  16th  August  1866,  shows  that  the 
restriction  that  the  zamindar  should  not  cut  down  more  than  20  cubic 
yards  of  reserved  wood  in  any  month  was  then  also  in  force.  Exhibit  XX 
shows  that  in  1868  the  Collector  set  apart  portions  of  the  lower  tracts  of 
these  hills  for  the  use  of  certain  Government  villages  accustomed  to  graze 
their  cattle  in  these  hills.  It  must  be  observed  that  this  order  was 
passed  when  the  appellant  was  a  minor  under  the  Court  of  Wards  and 
subsequently  to  1865  when  the  Government  questioned  the  zamindar's 
title. 

Again  Exhibit  A  is  an  engagement  or  a  muchalka  executed  [302]  in 
1866  by  a  lessee  in  favour  of  the  appellant's  mother.  It  contains  a  clause 
to  the  effect  that  the  lessee  shall  act  up  properly  to  the  rules  contained 
in  the  Regulations,  Acts  and  Gazettes  for  the  conservancy  of  the  hills 
aforesaid.  This  shows  no  more  than  that  the  appellant's  mother  was 
willing  to  conform  to  the  conservancy  rules,  but  not  that  she  recognized 
the  Crown  as  entitled  to  interfere  with  the  proprietary  right.  The  15th 
witness  for  the  appellant  to  whom  the  Judge  refers  deposed  that  he  was  a 
lessee  in  1868,  that  formerly  any  quantity  of  timber  might  be  felled,  and 
that  during  his  lease  the  Collector  would  only  allow  twenty-five  bandy- 
loads  a  month. 

The  foregoing  evidence  shows  that  the  destruction  of  hill-forests  was 
considered  to  affect  the  rainfall,  that  efforts  were  made  to  prevent  such 
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destruction  on  hills  in  Government  villages  in  1837,  1839,  1842  and  1844, 
that  whilst  the  zamindari  was  under  the  Collector's  superintendence  during 
the  appellant's  minority,  restrictions  were  placed  by  treating  certain  trees 
as  reserved  wood  and  fixing  the  maximum  quantity  of  such  wood  as  might; 
be  cut  down  within  one  month  without  injury  to  the  hill-forests,  and  that 
the  appellant's  mother  conformed  to  the  wishes  of  the  Collector  in  a 
matter  in  which  the  zamindar  as  well  as  the  public  were  interested. 
While  we  can  discover  no  foundation  for  the  suggestion  made  by  the 
Judge  that  Government  officers  imposed  these  restrictions  on  the  ground 
that  the  hills  belonged  to  the  Crown,  on  the  otsher  hand  there  is  clear  and 
strong  evidence  that  they  believed,  rightly  or  wrongly,  that  the  hills  in 
question  formed  part  of  the  zamindari. 

Another  question  raised  by  the  Judge  is  whether  the  acts  of  enjoy- 
ment which  have  been  proved  in  this  case  are  acts  of  ownership,  and  he 
comes  to  the  conclusion  that  they  are  only  evidence  of  an  easement,  and 
that  such  enjoyment  is  not  real  possession.  By  juridical  possession  we 
understand  that  a  person  stands  in  such  relation  to  a  particular  thing  that 
he  has  in  fact  dominion  over  it,  and  when  he  and  those  under  whom  he 
claims  have  in  fact  exercised  this  dominion  from  time  immemorial  or  for 
the  period  fixed  by  the  law  of  prescription,  he  becomes  the  legal  owner  of 
the  thing,  unless  private  ownership  in  it  is  forbidden  by  law  and  on  that 
account  is  rendered  legally  impossible. 

Physical  possession  is  a  pure  matter  of  fact,  and  there  is  nothing 
peculiar  about  it,  but  in  order  that  it  may  generate  owner- [3033ship, 
it  is  necessary  that  the  possessor  should  hold  the  thing  exclusively,  and 
for  himself  as  oivner. 

The  exclusive  holding  is  a  physical  fact,  and  when  it  is  united  with 
the  intention  to  hold  for  himself  as  owner,  it  bacomes  such  as  will  gene- 
rate a  title  by  prescription.  When  we  speak  of  actual  possession,  we 
refer  to  the  physical  fact,  and  when  we  speak  of  adverse  possession  we 
refer  to  the  fact  as  in  union  with  the  intention  to  hold  as  owner.  On  the 
.other  hand,  when  a  particular  act  is  done  upon  a  thing  with  the  belief  that 
another  is  its  owner  and  not  with  the  intention  to  hold  as  owner,  and 
when  the  particular  act  has  been  continuously  done  for  the  period  fixed 
by  the  law  of  prescription,  the  person  doing  the  act  acquires  a  legal  right 
to  do  that  act  though  the  thing  upon  which  it  is  done  is  in  other  respects 
under  another's  dominion.  It  should  also  be  observed  that,  when  there  is 
an  intention  to  hold  a  thing  as  owner,  it  is  not  necessary  that  it  should 
be  enjoyed  in  any  particular  way,  but  it  is  sufficient  that  some  ovort  act 
is  done  upon  the  thing  in  the  execution  of  such  intention.  In  Clark  v. 
Elphinstone  (1)  it  was  observed  by  the  Privy  Council  that  it  was  noG  neces- 
sary that  some  act  should  always  be  done  upon  the  spot  in  dispute  itself, 
but  that  it  was  enough  if  some  overt  acts  of  ownership  were  done  in  rela- 
tion to  that  spot,  as,  for  instance,  enclosing  it.  In  principle  the  act  done 
is  one  of  ownership  or  evidence  of  easement  according  as  the  person 
.doing  it  asserts  general  ownership  or  a  particular  right  in  another's  pro- 
perty, and  in  the  first  case  the  act  of  enjoyment  is  designated  possession 
and  in  the  latter  case  quasi  possession.  Such  being  the  distinction  in 
principle  between  acts  of  ownership  and  acts  which  are  done  in  the  exer- 
.cise  of  easements,  we  are  unable  to  support  the  conclusion  at  which  the 
Judge  has  arrived,  viz.,  that  the  appellant's  rights  are  mere  easements. 
It  may  be  that  specific  portions  of  the  hills  were  not  regularly  culti- 

(1)  L.R.  6  App.  Gas.  164. 
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vated  but  such  cultivation  is  not  necessary  when  other  acts  of  owner- 
ship are  done  upon  them.  As  already  observed,  there  is  evidence  of 
acts  of  enjoyment  dona  in  the  open  assertion  of  title  as  owner,  and 
the  ayakut  accounts  and  the  special  circumstances  of  the  case  warrant 
the  presumption  that;  such  acts  were  done  for  more  than  sixty  years, 
if  not  from  time  immemorial.  As  to  the  interference  by  officers  of 
Government  with  the  enjoyment  by  the  zamindar  of  his  rights  [304] 
in  full,  there  is  no  evidence  to  show  that,  such  interference  was  ac- 
companied with  a  denial  of  the  zamindar's  right  as  owner.  The  enjoyment 
of  any  right  of  ownership  over  the  soil,  whether  it  be  the  cutting  of 
timber  or  of  turf  or  the  gathering  of  produce,  is  prima  facie  proof  of  owner- 
ship of  the  soil,  and  when  the  District  Judge  found  that  there  had  been 
such  an  enjoyment  of  the  forest  as  proved  a  title  to  the  profits,  he  was 
logically  bound  to  find  a  title  established  to  the  soil,  seeing  that  the  enjoy- 
ment had  been  throughout  accompanied  with  an  assertion,  of  such  owner- 
ship. We  see  no  reason  to  doubt  that  all  the  hills  to  which  the  suit 
refers  were  included  in,  anJ  formed  part  of,  the  zamindari  as  it  existed  in 
1803  and  as  it  had  been  enjoyed  by  the  appellant's  family  prior  to  the 
Permanent  Settlement. 

Again,  according  to  Baber,  the  enjoyment  in  this  case  is  evidence  of 
ownership  in  regard  to  the  lower  hills  which  he  recognized  as  part  of  the 
zamindari,  and  the  respondent  has  not  appealed  from  this  part  of  the 
decision,  but  the  same  enjoyment  is  shown  of  the  whole  area.  Further, 
it  is  not  denied  by  the  Judge  that  the  zamindars  had  the  right  not  only  to 
collect  dues  but  to  fell  timber,  and  if  in  the  exercise  of  this  right  they 
could  destroy  the  hill  forest,  we  do  not  see  why  the  act  of  cultivating  the 
hills  with  wet  crops  or  laying  out  the  hill  regions  into  specific  groups  of 
fields  permanently  under  cultivation  should  alone  be  accepted  as  proof  of 
ownership.  It  may  be  that  the  parties  in  possession  thought  that  such 
cultivation  was  unprofitable  or  impracticable.  A  defined  boundary  is  no 
doubt  an  incident  of  private  occupation,  but  the  hills  in  dispute  have 
defined  boundaries  and  they  have  been  enjoyed  and  at  times  expressly  let 
with  reference  to  those  boundaries. 

As  for  the  cases  cited  by  tne  Judge,  they  either  do  not  support 
his  view  or  are  not  on  all  fours  with  the  suit  before  us.  The  contest 
in  Clark  v.  Elphinstone  had  reference  to  a  plot  of  forest-land  between  the 
conterminous  private  estates  of  which  one  was  obtained  by  grant  from 
the  Crown  by  Wilson  and  Ritchie  and  the  other  by  Mackenzie.  There  was 
no  evidence  adduced  to  prove  that  any  overt  or  physical  act  of 
ownership  was  done  upon  the  specific  plot.  It  was  found  as  a  fact  that 
no  defined  boundary  was  established  by  agreement  subsequently  to  the 
grant.  The  Judicial  Committee  observed  that  there  was  no  doubt  that  in 
many  cases  acts  done  upon  parts  of  a  tract  of  land  may  be  evidence  of  the 
possession  of  the  whole,  that  if  a  large  field  were  surrounded  by  [305] 
hedges,  acts  done  in  one  part  of  it  would  be  evidence  of  the  possession  of 
the  whole ;  but  that  that  case  was  not  upon  the  facts  one  of  that  class. 
So  far  it  is  an  authority  in  support  of  the  view  that  when  a  tract  of  land 
with  a  defined  boundary  has  been  throughout  claime.l  as  owner  and  acts  of 
ownership  have  been  done  upon  various  portions  of  it,  such  acts  of  enjoy- 
ment may  be  accepted  as  evidence  of  the  possession  of  the  whole.  It  ia 
also  an  authority  for  the  opinion  that  there  may  be  private  ownership 
in  forest-land  and  that  it  may  be  lost  by  virtue  of  adverse  possession  for 
the  period  fixed  by  the  law  of  prescription.  The  Lords  of  the  Privy 
Council  remarked  further  in  their  judgment  that  in  the  case  before  them 
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there  was  no  evidence  of  actual  possession  of  the  land  then  in  question, 
nor  of  any  overt  or  physical  acts  of  ownership  done  upon  it,  and  that  it 
remained  as  it  ever  was  in  its  forest  and  jungly  state.  The  Judge  seems  to 
lay  stress  on  this  passage,  but  in  the  connection  in  which  it  occurs  it 
imports  not  that;  any  special  form  of  cultivation  is  necessary  but  that  some 
overt  act  evidencing  an  unequivocal  intention  to  appropriate  the  land  as 
owner  is  indispensable. 

Another  case  relied  upon  is  Wilson  v.  Mackrcth  (l)  which  was  an 
action  of  trespass  for  entering  on  the  plaintiff's  land  and  digging  and 
carrying  away  his  turf  and  peat.  The  plaintiff  was  shown  in  that  case 
to  have  an  exclusive  right  to  take  the  profit  of  the  turf  and  to  dig  for 
that  purpose.  The  question  raised  for  decision  was  whether  the  plaint- 
iff, who  was  not  the  owner  of  the  soil,  could  maintain  trespass  quare 
clausum  freqit.  The  Court  of  King's  Bench  held  that  he  could,  and 
ohserved  that  it  was  an  exclusive  right  and  not  a  mere  right  of  common, 
that  it  must  be  taken  to  be  a  grant  irom  the  lord  of  the  Manor  who 
was  the  lord  of  the  soil.  This  case  certainly  supports  the  view  that 
the  right  to  cut  turf  and  the  ownership  of  the  soil  may  vest  at 
one  and  the  same  time  in  different  persons  but  it  does  not  warrant 
any  a  priori  assumption  that  ownership  in  the  soil  may  not  be  acquired 
by  prescription.  Burt  v.  Moore  (2)  likewise  shows  only  that  a  right 
to  separate  herbage  may  vest  in  one  who  is  not  the  owner  of  the  soil. 
Ex  hypothesi  these  cases  related  to  particular  exclusive  rights  in  alieno 
solo  or  property  of  which  the  general  ownership  was  admittedly  in 
another,  and  they  do  not  show  that  ownership  in  the  soil  may  not  be 
[306]  acquired  by  prescription.  Bhaskarappav.  The  Collector  of  North 
Canara  (3)  decided  in  substance  that  there  could  be  no  grant,  no  acquies- 
cence in  a  possession  unless  the  essential  elements  of  possession,  a  fixed,  a 
definable  boundary  and  an  exclusive  possession,  exist  and  are  present  to 
the  perception  of  the  parties,  and  that  the  kumari  cultivation  proved  in  that 
case  was  so  orecarious  and  unequivocal  that  no  grant  could  be  presumed. 
In  this  and  the  other  Bombay  cases,  there  are  general  observations  as  to  the 
control  which  the  State  exercised  in  regard  to  waste  land  in  mirasi  districts 
prior  to  the  British  rule,  and  which  it  is  still  entitled  to  exercise  in  protec- 
tion of  its  right  to  the  revenue  from  land.  There  are  also  observations  as 
to  the  theory  of  State  property  under  Hindu  and  Mubammadan  rule.  To 
these  we  shall  presently  refer,  but  they  do  not  show  that  no  grant  ought 
to  be  presumed  when  adverse  possession  has  been  proved  for  sixty  years, 
and  when  it  has  been  during  that  period  repeatedly  and  openly  alleged 
and  even  at  times  acknowledged  to  have  been  exercised  as  owner.  Under 
the  Muhammadan  rule  it  was  no  doubt  asserted  (and  it  was  part  of  the 
Muhammadan  law  as  applied  to  infidels)  that  the  property  in  the  soil 
was  in  the  State,  but  the  influence  of  this  rule  was  not  felt  prac- 
tically in  Tinnevelly  as  is  shown  by  the  fact  that  Tinnevelly  is  one  of  the 
mirasi  districts  in  this  Presidency.  It  is  further  shewn  that  owing  pro- 
bably to  the  distance  from  the  capital  of  the  Nawab  of  the 
Carnatic  his  authority  was  often  ignored  and  even  set  at  defiance, 
as  will  appear  from  the  political  history  of  the  district,  and  detachments 
of  troops  had  frequently  to  be  sent,  under  British  officers  to  enforce  the 
payment  of  tribute  due  by  the  turbulent  Tinnevelly  palayagars  of  that 
time.  The  probability  is  that  the  Muhammadan  rule  never  materially  in- 
fluenced the  notion  of  property  which  prevailed  in  this  district  during  the 
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rule  of  the  Pandiyan  Kings  and  of  the  Nayaks.  At  their  inception  these 
palayagars  were  feudatory  chieftains,  but  practically  they  were  petty  chiefs 
who  paid  a  tribute  to  the  central  power  at  Madura.  The  Hindu  tradi- 
tions as  shown  by  the  immemorial  existence  of  mirasi  rights  in  the 
district  have  been  in  favour  of  the  proposition  that  property  is  acquired 
by  occupation  as  owner.  Manu  and  other  Hindu  writers  have  rested 
private  property  on  such  occupation.  We  desire  not  to  be  understood  as 
denying  the  right  of  the  Crown  to  exercise  a  [307]  control  over  the 
mirasidar's  claim  to  waste  land  in  order  to  protect  its  claim  to  the  revenue 
which  it  may  derive  from  it,  and  we  do  not;  think  that  the  Crown  was  enti- 
tled to  eject  persons  who  had  acquired  a  right  by  occuption. 

The  conclusion  we  come  to  is  that  the  propositions  formulated  by 
the  Judge  are  not  warranted  r>y  the  circumstances  of  this  case. 

We  are  of  opinion  that  the  acts  of  enjoyment  proved  in  this  case  are 
acts  of  ownership  done  adversely  to  the  respondent,  and  that  as  the 
adverse  possession  has  extended  to  more  than  sixty  years,  the  appellant 
has  acquired  a  title  by  prescription.  The  appeal  is  allowed  and  the 
objections  overruled  and  so  much  of  the  decree  of  the  Judge  as  dismissed  the 
claim  is  reversed  and  the  claim  decreed  with  costs  in  all  Courts.  Mesne 
profits  will  be  ascertained  in  execution  and  it  is  to  be  understood  that  the 
rights  of  vicinage  enjoyeJ  by  any  raiyats  are  unaffected  by  this  decree. 


9  M.  307  (P.C.)  =  13  I.I.  32  =  4  Sar.  P.C.J.  696  =  10  Ind.  Jur.  193. 
PEIVY  COUNCIL. 

PRESENT : 

Lord  Monkstuell,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Richard  Couch. 

[On  appeal  from  the  High  Court  at  Madras.] 


VlZIANAGARAM  MAHARAJA  (Plaintiff)  V.  SlJRYANARAYANA  AND   OTHERS 
(Defendants}.      [10th  December,  1885,  and  6r,h  February,  1886.] 

Regulation  XXV  of  1802,   Section  3 — Inam  —Grant 'by  zamindar — Tenancy^  not  deter- 
viinable  at  will  of  grantor's  successor— Admission. 

Regulation  XXV  of  1802,  Section  3,  imposes  restrictions  oa  alienations  only  to 
secure  the  interests  of  the  public  revenue,  and  under  it  the  ztmindar  has  no 
power  to  disturb  grants  otherwise  valid  made  by  bis  predecessor,  or  tidies  to 
inams  acquired  by  prescription  (1). 

An  inam,  existing  under  grant  made  in  1811.  became  in  1S63  the  subject  of 
arrangement  between  the  zamindar,  who  had  succeeded  the  grantor  in  the  zamin- 
[308]uari,  and  tbe  inamdars.  Tr-is  resulted  in  wnat  was  either  a  confirmation  of 
the  original  graut  on  terms  more  favourable  to  the  zamindar,  or  a  newgr  mt  of  an 
estate  in  all  respects,  save  as  to  the  raut,  similar  to  the  previously  existing  estate, 
which  was  a  tenancy  in  perpetuity. 

To  a  suit  brought  by  certain  mortgagee-!  against  the  inamdars,  to  enforce  mort- 
gage rights  existing  since  1842,  tbe  defence  was  made  that  possession  taken  of  the 

(1)  See  the  judgment  in  Muttu  Vaduganadha  Tevarv.  Dora  Singha  Tevar,  I.L.R., 
3  Mad.  290,  at  p.  307  ;  L.R.,  8  I. A.  99.  It  is  there  stated  that  this  Regulation  was 
framed  with  a  view  to  the  land  revenue,  and  not  otherwise  to  infringe  on,  or  limit,  the 
rights  of  anybody  ;  <*nd  that  in  Regulation  IV  of  1822,  shere  is  a  declaration  to  this 
effect.  See  also  Collector  of  Trichinopoly  v.  Lekkamani  and  others,  L.R.  1  I. A.  283. 
As  to  Section  8,  that  it  applies  nnly  to  questions  between  the  zamindar  and  the 
Government,  see  Venkattuwara  Yettiappah  Naicker  v.  Alagoo  Mootoo  Scrvayarcn 
8  M.I.A.  327. 
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inam  lands  by  the  Collector  in   1845   had   determined  the  original  inam  rights 
therein,  as  well  as  the  lien  of  the  mortgagees. 

The  present  zamindar,  son  and  successor  of  the  grantor  of  1863,  now   claiming         

that  he  had  determined  the  tenancy  by  a  notice 'to  quit :  -p 

Held  that  the  above  did  not  operate  as  any  estoppel  as    between   the   plaintiff 
and  the  inamdars,  the  zamindar  not  having  been  a  party  to  the  suit,  but  was  only    COUNCIL, 
an  admission,  and  not  conclusive:  

Held,  also,  that  the  tenancy  was  not  determinable  by  such  notice. 

JR.,  19  M.  100  (103)  ;  26  M.    589  (591)   (F.B.)  ;  19  Ind.Cas.  68  (70);  19  Ind.  Gas.  721  4.?'?^ 
(725'=24    M.L.J.    642    (650)  =  13   M.L.T.  506;  D..  12  Ind.  Cap.  487    (490)=!0          ' 
M.L.T.  391  =  (1911)  2  M.W.N.  406;  -24  M.L.J.  405  H07)  =  13  M.L.T.  293  =  il9l3)  *  Sap-  P-C.J 
M.W.N.  307.]  696  =  10 

APPEAL  from  a  decree    (1st  May  1883)  of  the  High   Court    (Turner,      "^3"*' 
C.J.,   and  Muttusami  Ayyar,  J.)   reversing   a  decree  (12th  May  1882)    of 
A.  L.  V.  Eamanna,  Subordinate  Judge  of  Vizagapatam. 

The  question  raised  on  this  appeal  was  whether  a  zamindar  had 
power  to  determine  the  tenancy,  as  held  at  his  will,  of  a  village  granted 
as  an  inam  by  one  of  his  predecessors  to  a  tenant,  through  whom  the 
preseno  tenants  claimed. 

The  suit  was  brought  by  the  appellant  against  thirty  defendants,  of 
whom  the  respondents  were  the  first;  eight  (the  others  being  interested  as 
mortgagees  and  sub- tenants  under  the  respondents^  to  recover  the  village 
of  Buradapeta  as  part  of  the  jiraiti  lands  of  his  zamindari,  Vizianagaram. 
He  also  claimed  balance  of  katubadi  for  the  fasli  years  1289  and  1290, 
the  entire  of  that  for  fasli  1291,  coses  and  interest. 

It  was  alleged,  among  other  defences,  that  the  village  had  been 
granted  to  the  defendant's  ancestor  as  a  permanent  inam  by  the  Maha- 
raja's predecessor  in  the  zamindari,  and  was  so  held  by  the  present 
tenants. 

Buradapeta  was  granted  in  1811,  by  the  Maharaja  of  the  day,  in 
lieu  of  another  village  Malliada,  which  had  been  granted  in  1802  in  lieu  of 
village  Chetauapalli,  granted  as  an  inam  by  the  Eaja  Narayana  Gajapathi 
Raz,  1797,  to  Pidaparti  Sitarama  Sastri.  whose  descendants  were  now 
shareholders  in  -the  tenancy  of  the  village  Buradapeta,  principal  defendants 
in  this  suit,  and  now  respondents. 

On  Sitarama's  death  in  1842  his  sons  effected  a  partition,  and  mort- 
gaged parts  of  the  village  to  persons  styled  Durivar  on  the  record,  who 
held  the  mortgaged  lands  in  usufruct  till  the  death  in  [309]  1845  of 
the  Maharaja  above-named.  He  was  tbe  present  appellant's  grandfather. 
On  his  death  tne  Collector  took  possession  of  the  zamindari,  including 
the  lands  subject  to  the  inam  in  question,  the  succeeding  zamindar, 
appellant's  father,  being  absent  at  Benares.  The  village  remained 
zuft,  or  attached.  In  1850  Appayya  Dikshatar,  the  second  son  of 
Pidaparti  Sitarama,  took  a  lease  of  it  for  three  years  at  a  rent,  execut- 
ing a  kadapa  to  tbe  Collector,  who  executed  to  him  a  kaul.  Afterwards, 
in  1863,  the  petitions  were  presented  and  the  documents  executed, 
as  set  forth  in  their  Lordships'  judgment.  The  appellant  succeeding  to 
the  zamindari,  on  the  death  of  his  father  in  1879,  called  on  the  respond- 
ents to  execute  fresh  engagements,  which  they  refused  to  do,  with  the 
result  that  notice  to  quit  was  given,  and  the  present  suit  was  brought. 
The  Subordinate  Judge  found  that,  at  the  permanent  settlement,  the 
village,  Buradapeta,  was  included  in  the  assets  of  the  Vizianagaram  zamia- 
dari,  the  ancestral  estate  of  the  plaintiff.  He  was  of  opinion  that  the 
grant  of  1811  had  come  to  an  end  in  1845,  when  the  Collector  took 
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1886       possession.     The  grant  of  1863  was,  according  to  his  judgment,  a  new 

FEB.  6.      grant  resumable  at  will  ;  and  at  all   events  not  binding  on  the  plaintiff, 

whose  rights  were  distinct  from  those  of  his  father,  at  whose  death  in  1879 

PRIVY      the  cause  of  action  accrued.     A  decree  was  accordingly  made   in  favour  of 

COUNCIL,  the  plaintiff,  with  costs.     This  judgment  was  reversed,  on    appeal  to   the 

High  Court,  by  a  Divisional  Bench.     After  stating   the  facts,  which    are 

/p     \  _      repeated  in  their  Lordships'    judgment  precisely   as  stated  in  that  of  the 

'=      High   Court,   the   judgment  continued  thus: — "The  Subordinate  Judge 

13  I. A.  32=  ^0^3  that  the  iuamdars  were  not  in  possession  in  virtue  of  their  mam 

4  8ar.T.C.J.r-gjlt;  from  IQ^ — 1863,  chat,  in  1863  a  new  grant  was  made  to  them  and 

that,  in  view  of  their  pleadings  in  the  mortgage  suit,  they  are  not  entitled  to 

r<     deny  that  it  was  a  new  grant.    He  also  holds  that  the  new  grant  was  resura- 

able  at  pleasure,  that,  if  it  was  not  so  resumable,  it  was  not  made  for  any  of 

the  purposes  recognized  by  Hindu  law  and  the  zaminciari  regulations  as 

rendering  it  binding  on  the  zamindar's  successors  ;  and  that,  if  the  original 

grant  subsisted  after  1863,  the  position  of  the  respondent,  similarly  to  that 

of  the  Zamorin,  entitled  him  to  repudiate  grants  made  by  his  predecessor, 

unless  it  was  shown  that   such  grants  were    made   for  the  benefit   and 

improvement  of  the  estate. 

"  We  may  deal  first  with  the  last  reason  assigned  by  the  [310] 
Subordinate  Judge  in  support  of  his  decision.  The  Maharaja  is  a  nobleman 
whose  family,  prior  to  the  introduction  of  British  rule,  no  doubt  exercised, 
from  time  to  time,  certain  rights  of  sovereignty  over  more  or  less  extensive 
territories.  On  the  introduction  of  British  rule  the  sovereignty  over 
the  territory,  in  which  the  estate  of  the  Maharaja's  ancestors  were 
situated,  paased  to  the  Crown.  The  difference  between  the  respondent 
and  the  Zamorin  is  that  the  personal  law  of  the  former  is  Hindu 
and  the  latter  Malayalam,  and  even  under  the  Malayalam  law  the  Zamo- 
rin would  not  be  entitled  to  dispute  grants  made  by  his  predecessors 
to  which,  if  originally  invalid,  the  holders  had  acquired  a  prescriptive 
title.  This  case  falls  to  be  decided  in  reference  to  the  personal  law  of  the 
Darbies — that  is,  tbe  Hindu  law  and  the  Common  and  Statute  Law  of 
British  India. 

"  \,'c  may  next  dispose  of  the  contention  that  the  appellants,  in  view 
of  tl)->i/  pleadings  in  1866,  have  no  right  to  assert  that  the  arrangement 
in  Io63  was  other  than  they  then  alleged  it  to  have  been.  The  Subordi- 
nate Judge  appears  to  have  considered,  though  he  does  not  say  it  distinctly, 
that  the  appellants  are  estopped  from  so  doing.  The  allegations  made  by 
the  appellants  in  1866  in  a  suit  to  which  the  respondent  was  not  a  party, 
may,  no  doubt,  be  used  as  evidence  of  admissions  made  by  the  appellants, 
but  they  do  not  estop  them  from  asserting  as  against  the  respondent  that 
these  admissions  were  inaccurate.  We  are  then  at  liberty  to  consider 
what  was  the  real  nature  of  the  arrangement  in  1863.  On  this  point, 
with  all  respect  for  the  opinion  of  the  learned  Judges  who  decided  the 
Appeal  R.  A.,  22  of  1869,  we  find  ourselves  unable  to  agree  with  the  view 
they  expressed.  The  inams  had  been  arbitrarily  attached  as  resumable 
in  1845  under  a  misapprehension  of  the  law.  The  right  of  resumption 
was  questioned;  the  revenues  of  the  inams  had  been  applied  to  satisfy  the 
arrears  of  revenue  due  on  the  zamindari,  on  the  understanding  that  the 
amount  appropriated  would  be  repaid  if  the  attachment  was  released.  In 
1853,  a  temporary  concession  was  made  to  the  inamdars  with  which  they 
were  not  satisfied  :  the  village  was  still  held  zuft  or  attached,  pending  the 
settlement  of  the  dispute,  until  in  1863  the  Maharaja  finally  came  to  an 
arrangement  with  the  inamdars.  Eeading  the  petitions  and  orders  together, 
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it  appears  that  the  inamdars  on  their  part  offered  not  indeed  to  forego        1886 

their  claim  on  the  misappropriated  income,   but  to  consent   that  it  should     FEB.  6. 

[311]    be  set  off  against  such  gifts  as  were  ordinarily  made  to  noblemen 

in  India  by  their  tenants  and  dependents  and  to  pay  an  increased    quit- 

rent,  and  this  surrender  of  rights  asserted  by  them  they  offered  on  condition  COUNCIL. 

that  the  grant  should  he  reinstated.  M~~^n7 

"  They  subsequently  offered  to  pay  quit-rent  at  the  rate  at  which  it       _   ' 
had  been  paid   from  1853  to  1863,  and  there  can  be  little  doubt  this  was         ' _ ''™ 
•fcbe  result   of  a  negotiation.     Possibly,   the  inamdars  were  influenced  to,_   '   'prT 
offer  these  terms  by  reison  that  a  decision,  unfavourable  to  certain  grantees      BOB-  in'" 
in  the  same  zamindari,  had  baen  then  recently  pronounced  on  an  erroneous     ¥   .  ~ 
view^pf  Eegulation  XXV  of  1802.  Jjj 

"  On  the  other  hand,  the  late  Maharaja,  reciting  the  grant  by  his 
father  and  the  attachment  of  the  village  and  the  terms  of  the  adjustment 
at  whicti  the  parties  had  arrived,  accepted  the  terms  offered  and  directed 
his  officer  co  put  the  zuft  lands  in  possession  of  the  inamdars — in  other 
words,  to  take  off  the  attachment  which  had  so  long  subsisted,  for  the 
lands  were  at  the  time  in  the  possession  of  the  inamdars  or  of  their 
tenants.  It  is  true  that  in  accordance  with  a  common  practice  in 
this  country,  the  applications  were  made  by  the  leading  members  only 
of  the  two  branches  of  the  family  of  the  original  inamdar ;  but  it 
would  be  unsafe  to  infer  from  this  circumstance  that  the  right  was 
recognised  as  abiding  only  in  the  petitioners,  or  that  it  was  intended 
that  they,  and  not  the  other  members  of  their  respective  families,  should 
be  benefited.  The  terms  '  be  bound  to  obey  the  orders  of  the  circar,' 
from  which  the  Subordinate  Judge  infers  a  tenancy  at  will,  are  no  more 
than  the  common  words  in  which  a  tenant  professes  his  respect  for  his 
superior  lord. 

"It  is  noticeable  as  suggesting  that  the  zamindar's  agents  may 
have  had  some  part  in  negotiations  before  the  presentation  of  the  first 
petitions  in  1863  that  both  in  those  petitions  and  in  the  Maharaja's  orders 
the  grant  of  Buradapeta  is  expressly  declared  to  have  been  made  after  the 
permanent  settlement.  It  has  now  been  shown  that  the  grant  in  1811 
was  but  an  exchange  of  lands  for  lands  granted  in  February  1802, 
and  the  grant  of  1802  aa  exchange  for  lands  granted  in  1797  and 
1800,  so  that  the  right  to  resume  might  fairly  have  been  questioned 
even  on  the  view  then  taken  of  the  Regulation.  However  this  may 
be,  it  cannot  be  denied  that  the  parties  to  the  documents  of  1863  intended 
thereby  to  effect  a  settlement  of  the  then  long-pending  dispute,  and  we 
[312]  feel  constrained  to  hold,  on  the  construction  of  those  documents, 
that  the  arrangement  resulted  in  a  confirmation  of  the  original  grant,  on 
terms  more  favourable  to  the  zamindar.  If,  however,  the  arrangement  is 
to  be  regarded  as  a  new  grant,  construing  tha  documents  in  che  light  of 
surrounding  circumstances,  we  hold  that  it  was  intended  to  be  the  grant 
of  an  estate  in  all  respects,  save  the  amount  of  quit-rent,  similar  in 
tenure  to  thit  which  had  been  created  by  the  grant  of  181 J,  namely,  a 
tenure  in  perpetuity.  Suoh  au  arrangement,  ma'le  by  a  Hindu  father  to 
put  an  end  to  a  bo-ia  fide  dispute,  would  be  equally  binding  on  a  Hindu 
son,  whether  the  estate  of  which  the  land  granted  formed  oarc  was  of  the 
tenure  known  as  Raj  or  an  ordinary  tenure.  The  appeal  must  be  decreed, 
the  decree  of  the  Court  of  First  Instance  revejrsed,  and  suit  dismissed 
with  costs.'' 

On  this  appeal,  Mr.  J.  D.  Mayne  and  Mr.  G.  P.  Johnstone,  for  the  appel- 
lant. The  questions  are  whether  (l)  the  High  Court  has  taken  a  correct  view 

613 


9  Mad.  313  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1886        of  the  state  of  things  subsisting  between  the  zamindar  and  the  lessee  in 
FEB.  6.      1863  ;  and  whether  (2)  assuming  that  view  to  be  correct,  and  the  lease 

given  in    1863    to   have  been    a   new  transaction,  it  is  binding  on  the 

PRIVY      present  Maharaja,    who  was  thou  alive,  and  whose    interest,    as    a  son, 
COUNCIL,  could  not  be  alienated  by  his  father.     The  grants  of  1792,  of  1802,  and  of 
~~~~         1811  were  not  pious  grants ;  and,  as  to  the  first  question,  the  effect  both 
'  of  the  acts  of  the  parties,  and  of  the  proceedings  of  the  revenue  officers, 

~_  before    1863,    was  that  the  estate    granted  in    1811  had,    in  1863,  been 
'    '      ~  brought  to  an  end.     In   1845  the  Collector  had  taken  possession  of  the 
ftQR-in'     inam   lands    and   the  lease   made  in  1863    was  neither  by  way  of  com- 
promise, nor  made  in  terms  of  the  prior  grant.     It  is  not  to  be  construed 
D  '    ur'     as  continuing  the  former  grant,  and  what  its  words  do  not  involve  cannot 
1  be  understood  from  the  circumstances. 

It  was  made  and  accepted  as  a  new  grant,  of  a  purQly  voluntary  kind, 
for  purposes  which  did  not  give  rise  to  any  obligation  on  the  succeeding 
Maharaja  to  abide  by  it.  So  that  considering  that  those  who  had  origi- 
nally been  inamdars  were  out  of  possession  bet  ween  1845  and  1863,  coming 
in  at  the  end  of  that  time  after  the  direct  management  of  the  Collector, 
they  must  have  come  in  under  a  title  different  from  their  old  one.  And 
on  the  part  of  the  case,  the  point  of  limitation,  or  the  accrual  of  a  title  in 
the  zamindar  by  non-claim  in  the  part  of  the  inamdars,  might  have  [313] 
been  taken  for  the  plaintiff.  [Their  Lordships  intimated  that  this  latter 
contention  was  not  now  open  to  the  appellant.]  Still  it  may  be  contended 
that  acceptance  of  the  lease,  which  might  have  been  refused  in  1863, 
altered  the  tenure,  the  other  circumstances  also  showing  that  the 
parties  had  got  rid  of  the  grant  of  1811,  which  they  treated  as  non-existent. 
Besides  other  acts  which  should  estop  them  from  setting  up  the  original 
inam,  the  tenants  came  in  under  a  right  which  absolutely  contravened 
their  old  title.  They  are  not  now  in  a  possession  to  set  it  UD. 

As  regards  the  second  point,  all  that  the  grantor  in  1863  was  capable 
of  transferring  could  not  carry  with  it  the  alienation  of  the  interest  already, 
under  the  Mitakshara  law,  vested  in  his  son.  The  arrangement  of  1863 
is,  therefore,  not  binding  on  the  appellant,  besides,  on  its  rrue  construction, 
creating  no  more  than  a  tenancy  at  will.  Reference  was  made  to  Madras 
Eegulation  XXV  of  1802,  Section  3 — Bilasmoni  Dasi  v.  Raja  Sheopersad 
Singh  (1). 

The  respondents  did  not  appear. 

On  a  subsequent  day  (6th  February  1886),  their  Lordships'  judgment 
was  delivered  by 

SIR  ElCHARD  COUCH. — The  question  in  this  case  is  whether  the  res- 
pondents are  entitled  to  hold  the  village  of  Buradapeta,  in  the  principality 
of  the  appellant,  as  tenants  in  perpetuity  at  a  rent  of  Us.  253-6-7,  under 
a  grant  made  by  the  appellant's  father  in  1863,  a  suit  to  recover  the  village 
having  been  brought  by  the  appellant  on  the  ground  that  he  had,  after 
his  father's  death,  determined  the  tenancy  by  a  notice  to  quit.  The  facts 
of  the  case,  as  proved  by  the  evidence  in  the  suit,  are  stated  in  the  judg- 
ment of  the  High  Court. 

In  1794,  Viziaram  Raz,  zamindar  of  Vizianagaram,  the  ancestor  of 
the  appellant,  took  up  arms  against  the  Government,  and  was  defeated 
and  slain  at  Padmanabham.  His  son,  Narayana  Gajapathi,  then  a  youth  of 
sixteen  years  of  age,  fled  to  the  hills  ;  but  in  1797  came  in  and  surrendered 
himself,  and,  on  payment  of  a  heavy  fine,  was  allowed  to  resume  possession 

(1)  9I.A.  33  =  8  C.  664. 
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of  his  raj.     Probably,  out  of  his  gratitude  for  his  good  fortune,  Narayana        1886 
Gajapathi  at  once  created  several  inams  ins  favour  of  Brabmans  and  bis      FEB.  6. 
dependents.  Among  others,  one  Pidaparti  Sitarama  Sastri,  the  ancestor  of 
the  respondents,   received  in  1797  a  lease,  expressed  in  the  terms  of  a      PRIVY 
[314]  pious  gift,  of  certain  lands  at  Chetananalli  to  be  held  by   him   and  COUNCIL, 
his  heirs  from  generation  to  generation,  subject  to  an  annual  quit  rent  of 
Eg.  50,  and  in  1800  the  same  grantee  also  received  other  lands  in  the  same     9  M-  30' 
village  to  be  held  with  fche  lanJs  formerly  granted  on  payment;   of  a   quit- 
rent  increased  by  Es.  100,   which  was  reduced  shortly  afterwards  to  the  13  *'*'  32= 
extent  of  Es.  50.  *  Sar.^P.C.J. 

In  1802  the  Permanent  Snttlement  was  introduced,  and  the  villages 
of  Cheoanaoalli,  Malliada,  and  Buradapeta,  were  included  in  the  assets  of  *' 

the  zamindari.  183i 

Eariy  in  1802  Narayana  Gajapathi  Eaz  conferred  on  Sitarama  lands 
in  Malliada  in  lieu  of  r.ho-^e  held  by  him  in  Chetanapalli,  and  in  1811  he 
conferred  on  him  the  village  of  Buradapeta,  to  be  held  in  lieu  of  the  lands 
in  Malliada  at  a  quit-rent  of  Es.  45  by  the  grantee  and  his  heirs  from 
generation  to  generation  "  for  the  satisfaction  of  Sri,"  the  expression 
usual  in  cases  of  pious  gift. 

On  Sitarama's  death,  his  sons  Seshadriand  Appayya  made  a  partition 
of  the  village  in  March  1842,  and,  to  discharge  outstanding  debts  due  by 
the  family,  each  of  the  brothers  made  a  usufructuary  mortgage  of  his 
share  for  Es.  4,000  to  the  Durivar  family.  Narayana  Gajapathi  Eaz  was 
unable  to  live  within  his  means,  and,  on  more  than  one  occasion,  it  was 
necessary  for  the  Government  r,o  take  charge  01  his  revenues.  Eventually 
be  died  aft  Benares,  leaving  large  debts. 

At  that  time,  owing  to  a  misconception  of  a  provision  in  the  Eegula- 
tions,  whicn  was  intended  for  the  security  of  the  land  revenue,  it  was 
believed  by  some  officers  that  grants  made  by  a  zemindar  were  generally 
resumable  by  bis  successor. 

It  aupears  from  Proceedings  of  the  Government,  dated  30th  January 
1853,  that  on  receipt  of  the  news  of  Narayana  Gajapathi  Eaz's  death, 
"  the  Board  of  Eavenue  directed  the  Governor's  Agent,  who  was  in  charge 
of  the  zamindari,  to  adoot  all  measures  in  regard  to  resumotions  of  inams 
and  shroti'iems  to  which  it  would  be  legal  and  proper  for  the  late  Eaja's 
successor  to  have  recourse,"  and  that  the  Agent,  in  anticipation  of 
such  instructions,  had  already  issued  orders  for  the  attachment  of 
all  lands  conferred  by  the  lateEaja,  subsequently  to  the  Permanent  Settle- 
ment, whether  agraharams  (grants  made  to  Brabmans),  mokhasas,  or 
other  inams.  It  also  appears  that  in  1848  the  Agent  "  requested 
permission  to  employ  the  collections  derived  from  the  attached  lands  for 
the  liquidation  of  the  public  debt  of  the  [315]  zamindari,  and  offered 
suggestions  for  the  settlement  of  the  claims  of  the  ousted  inamdars,"  and 
"  that  the  Government  while  considering  this  money  available  for  fche 
purpose  agreed  with  the  Board  of  Eevenue  that  the  claims  of  the  parties 
who  had  been  dispossessed  called  for  further  inquiry,  and  only  permitted 
the  Agent  to  employ  the  collections  as  a  present  recourse  on  the  distinct 
understanding  that  the  sums  appertaining  to  suoh  of  the  inams  as  might 
be  eventually  restored  should  be  repaid  from  the  zamindar's  treasury." 
It  further  appears  that  it  was  reported  to  the  Government  in  1852  that 
the  lands  attached  in  1845  consisted  of  87  villages  and  184  detached  plots 
bearing  a  gross  assessment  of  Es.  83,312,  from  which  sum  quit-rents  of 
Es.  6,839  being  deducted,  a  sum  of  Es.  76,473  represented  the  net  income 
of  which  the  grantees  were  deprived.  It  was  aleo  reported  that  the 
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1886       zamindar  wished  to  resume  the  whole  of  the  lands  attached  indiscrimina- 

PBB.  6.      tely,  and  to  grant  compensation   in  certain  cases  by  money  allowances, 

and  that  the  collections  derived  from  the  attached   lands  up  to  the  end  of 

PRIVY      fasli  1261  (1851-52)  amounted  to  3  lakhs,  of  which  Ks.  2,40,000  had  been 

COUNCIL,  devoted  to  the  liquidation  of  the  public  debt. 

9  M.  307  The  condition  of  the  dispossessed  mokhasadars  and  inamdars,  in  the 

(P.C.)=  opinion  of  the  Commissioner  for  the  Northern  Circars,  Mr.  "Walter  Elliot, 
13  I. A.  32=  demanded  great  consideration,  and,  while  he  believed  the  zamiodar  was 
4  Bar.  P.C.J.  empowered,  under  Eegulation  XXV  of  1802,  Section  3,  to  resume  lands 

696  =  10      alienated  by  his  father,  he  urged  him  to  deal  liberally  with  the  inamdars. 

Ind.  Jnr.  The  Governor  in  Council,  in  Minutes  of  Consultation  recorded  on  Mr. 
193.  Elliot's  report,  said  the  Government  felt  "  themselves  bound  to  express 
their  disapproval  of  resumptions  and  the  substitutions  of  money  allowances 
(except  with  the  full  consent  of  parties  interested)  when  there  has  been 
long  possession  such  as  gives  all  persons  a  legal  title  by  prescription.  It 
would  be  an  injustice  such  as  they  could  not  sanction  where  such  pre- 
scriptive right  as  is  recognized  by  Hindu  law  may  have  been  in  existence 
by  an  unquestioned  and  undisturbed  enjoyment  for  many  generations.  The 
Governor  in  Council  could  not  view  such  resumptions  as  other  than 
a  spoliation,  which  should  not  be  carried  out,  as  interfering  with 
the  peace  of  the  country  for  which  the  Government  are  responsible. " 
The  Governor  in  Council  also  expressed  doubts  as  to  the  soundness  of 
Mr.  Elliot's  opinion  as  to  the  effect  of  Eegulation  XXV  of  1802,  Section  3, 
[316]  and  intimated  that  the  true  construction  of  the  Eugulation  was 
probably  that  which  has  been  since  adopted  by  this  Committee,  namely, 
that  it  imposed  restrictions  on  alienations  only  to  secure  the  interests  of 
the  public  revenue,  and  that  the  zamindar  would  have  no  power  to  dis- 
turb grants  otherwise  valid,  made  by  his  predecessor,  or  titles  to  inams 
acquired  by  prescription.  Considering  the  prompt  and  liberal  settlement 
of  the  claims  of  the  dispossessed  grantees  essential  to  the  tranquillity  of 
the  country,  and  having  been  informed  that  the  zamindar  was  willing  to 
abide  by  the  opinion  of  the  Government,  the  Governor  in  Council  desired 
the  Commissioner  and  Special  Agent  at  Vizagapatam  to  consider  them- 
selves empowered  to  use  the  name  and  authority  of  the  Government  in 
impressing  upon  him  the  absolute  necessity  of  at  once  entering  into  a 
liberal  and  just  settlement  of  all  the  claims.  It  was  ordered  that  the 
views  entertained  by  the  Government  should  be  communicated  to  the 
zamindar. 

It  appears  that  in  1850,  during  the  dispossession,  Appayya,  one  of  the 
sons  of  Sitarama,  took  a  lease  of  Buradapeta  for  three  years  at  an  annual 
rent  of  Es.  650.  On  the  termination  of  this  lease,  the  late  Maharaja 
directed  his  ngant  to  collect  from  the  Buradapeta  raiyats  the  quit-rents 
then  existing,  and  a  quarter  of  the  gudikattu  daul  (the  entire  assessment), 
and  payments  were  made  on  that  footing  up  to  1863,  the  village  still 
being  regarded  as  attached.  The  dispute  relating  to  the  propriety  of  the 
resumption  was  still  subsisting,  and  it  seems  probable  that  a  settlement 
was  delayed  by  the  provision  which,  in  1847,  the  Government  had  made 
for  the  protection  of  the  inamdars,  that  the  income  of  any  inam  aopro- 
priated  for  the  liquidation  of  arrears  of  revenue  in  the  zamindari  should 
be  repaid  from  the  treasury  of  the  zamindar  on  the  restoration  of  the 
inam. 

However  this  may  be,  in  1863,  the  eldest  sons  of  Seshadri  and  Appayya 
each  presented  to  the  late  Maharaja  a  petition  respecting  the  moiety  of 
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the  village  which  had  fallen  to  his  branch  of  the  family  in  the  following        1886 
terms  : —  FEB.  6. 

"  Darkhast    (application)    presented    by    Pidaparti    Suryanarayana, 
agraharamdar  of   Buradapeta,    alias  Lakshminarayanapuram  agraharam      PEIVY 
attached  to  Vizianagaram  thana.  COUNCIL. 

"  The  said  village  which  was  granted    to  my  paternal  grandfather,        ~ — 
Pidaparti  Sitarama  Sastrulu,  by  Sri  Narayana  Gajapathi  Eazu  Maharazu- 
lungaru    subsequent    to    the  settlement,   having    been    [317].    after  (the          *   Jo_ 
time  of)  the  donor  attached  by   the  then  Collector,   still  continues  under    *       '_    ~ 
attachment.     The  same  not  having  been  as  yet  released  from  attachment,      cnR-in    ' 
I  have  been  suffering  much.  •*  ~~ 

"  I  therefore  humbly  submit  as  follows  : —  n  '    U1 

"In  the  event  of  Your  Highness  being  graciously  pleased  to  take  all 
the  money  collected  from  the  said  agraharam  during  its  attachment  up  to 
the  end  of  fasli  1272  on  account  of  your  installation  and  other  nazars 
(presents),  and  to  grant  me  my  share  of  lands  in  that  agraharam  from 
fasli  1273,  I  shall  pay  the  katubadi  fixed  by  Your  Highness  and  enjoy 
the  remaining  income,  and  be  bound  by  the  Circar  orders. 

"  I,  therefore,  pray  that  Your  Highness  will  be  graciously  pleased  to 
restore  the  said  agraharam  and  protect  (me). 

"  18th  July  1863." 

Upon  these  petitions,  the  Maharaja  issued  an  order  to  each  of  the 
petitioners  which  differed  only  in  the  amount  of  the  rent.  In  oue,  it  was 
Es.  115-3-0  and  in  the  other  Es.  138-3-7,  the  total  rent  of  the  village 
being  Es.  253-6-7  instead  of  Es.  45  under  the  grant  made  in  1811.  The 
order  is  as  follows  : — 

"  Bura^apeta,  alias  Lakshminarayanapuram  agraharam,  attached  to 
Viz'anagaram  thana,  which  was  favoured  by  our  father  subsequent  to  the 
settlement,  being  under  attachment,  it  was  settled  that  you  should  for  the 
4J  vruttisof  land  in  your  holding  in  that  village  pay,  out  of  Es.  691-3-0, 
being  the  gudikattu  daul  (the  entire  revenue)  thereof,  Es.  ]  15-3-0  inclusive 
of  Es.  22  J  katubadi  in  existence  prior  to  the  attachment,  and  enjoy 
the  remaining  income,  and  that  the  said  village  should  he  placed  under  the 
head  of  zuft  villages.  While  such  state  of  things  continued,  you 
submitted  to  our  huzur  on  the  18th  instant,  asanad  (petition)  requesting, 
among  other  matters,  that  the  land  might  be  restored  to  you,  thesaid  amount 
itself  being  fixed  as  katubadi,  and  that  you  will  continue  to  enjoy  the  said 
4i  vruttis  of  land,  paying  every  year  the  said  katubadi,  and  be  bound  by 
the  Circar  orders.  Being  moved  to  show  you  favour,  we  have  issued  orders 
this  day  to  the  thana  Amin  to  put  the  attached  lands  in  your  possession 
from  the  current  fusli  1273,  subject  to  the  katubadi  of  Es.  115-3-0  (Eupees 
one  hundred  and  fifteen  and  annas  three).  You  shall  accordingly  take 
possession,  pay  thesaid  katnbadi  of  Es.  115-3-0  duly  every  year,  and  be 
bound  by  the  Circar  orders." 

Thereupon  each  of  the  petitioners  executed  sanads  engaging  [318]  to 
pay  the  rent  and  "  act  up  to  the  orders  of  the  Circar,"  and  they  were  put 
in  possession  of  the  village. 

The  Maharaja  died  in  1879,  and  was  succeeded  by  the  appellant.  In 
1881  the  appellant  called  on  the  respondents  to  execute  fresh  engagements, 
undertaking  to  pav  such  rent  a<»  he  might  fix,  and  on  their  refusal  notice 
was  given  them  to  quit  the  village  on  the  1st  July  1881,  which  they 
refused  to  do. 

Before  stating  their  opinion  on  the  main  question,  their  Lord- 
ships will  dispose  of  another  question  which  was  raised.  In  1866  t'he 
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1886        Durivar  mortgagees  sued  the  inamdars  to  enforce  the  mortgages  executed 

FEB.  6.  in  1842.  The  inamdars  pleaded  that  the  mortgaged  lands  having  been 
resumed  in  1845  by  the  Collector,  the  original  right  possessed  by 

PRIVY      them  therein  and  the  mortgage  lien  of  the  plaintiffs  thereon   had  ceased 

COUNCIL,  to  exist.     The  suit  was  dismissed  by  the  First  Court,  and  their  decree  was 

~~~        affirmed  on  appeal.     As  the  Maharaja  was  not  a  party  to  the   suit,   this 

,p  «  pie*  does  not  operate  as  an  estoppel,  but  is  only    an   admission   an.i    not 

'  ~_   conclusive.     This  was    so  held  in  the  present  suit  by  the  High  Court,. 

'          ~  which  then  proceeded  to  consider  the  real  nature  of  the  arrangement  in 

*"!'''  '  1863,  and  held  that  it  resulted  in  a  confirmation  of  the  original  grant  on 
terms  more -favourable  to  the  zamindar,  that  if  the  arrangement  was  to  be 

n  '  ur*  regarded  as  a  new  grant,  it  was  intended  to  ba  the  grant  of  an  estate  in  all 
respects,  save  the  amount  of  quit-rent  similar  in  (enure  to  that  which 
had  been  created  by  the  grant  of  1811,  namely,  a  t  nure  in  perpetuity. 

Their  Lordships  think  the  latter  is  the  correct  view,  but  the  differ- 
ence is  not  material  in  this  suit,  where  the  question  is  wheoher  the 
tenancy  could  be  determined  by  the  notice  to  quit.  The  circumstances 
under  which  the  applications  to  the  Maharaja  and  his  reply  were  made 
are  to  be  considered.  He  was,  doubtless,  aware  of  opinion  of  the  Govern- 
ment. The  inamdars  had  not  relinquished  their  rights  under  the  grant 
of  1811.  The  effect  of  the  attachment  in  1845,  and  the  subsequent 
transactions  was  at  least  doubtful,  aud  the  inamdars  had  a  claim  to 
have  the  collections  repaid  to  them  from  the  zamindar's  treasury.  In 
the  application  to  the  Maharaja,  the  applicant  is  described  as  agraba- 
ramdar  of  Buradapeta,  and  it  is  proposed  that  the  Maharaja  shall 
take  all  the  money  collected  during  the  attachment  on  account  of  his 
installation  and  other  presents.  It  is  prayed  that  he  will  be  pleased 
to  restore  the  said  agraharam.  This  meant  more  than  becoming  [.319] 
yearly  tenants,  and  when  the  Maharaja  replied  that  they  were  to  take 
possession,  and  ordered  it  to  be  given  to  them,  he,  in  their  Lordships* 
opinion,  intended  that  they  should  hold  the  agraharam  aft  the  increased 
rent,  in  the  same  manner  as  they  had  done  before  the  attachment.  And 
it  was  admitted  by  the  appellant's  counsel  that  the  Maharaja  had  power 
to  do  this.  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
to  dismiss  the  appeal,  and  to  affiim  the  decree  of  the  High  Court  dis- 
missing the  suit. 

Solicitor  for  the  appellant :  R.  T.  Tasker. 


9  M.  319. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


GOMPERTZ  (Plaintiff),  Appellant  v.  GOLDINGHAM  AND  OTHERS 
(Defendants  Nos.  1,  2,  4,  7  and  8),  Respondents* 
[14th  and  26th  January,  1886.] 

Club— Expulsion  of  member  by  committee — Audi  alteram  partem. 

G,  having  been  expelled  from  a  club  by  the  committee  on  the  ground  that  he 
had  publibhed  a  certain  pamphlet  which  was  considered  to  be  a  libel  by  the  com- 
mittee, sued  the  members  of  tne  committee  for  damages  and  to  have  his  name 
replaced  on  the  list  of  members.  It  was  proved  that,  in  considering  G's  conduct. 

*  Appeal  No.  82  of  1885- 
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with  reference  to  the  publication  of  tbp  pamphlet,  the  committee  took  into  con- 
sideration certain  letters  which  G  had  written  co  certain  members  cf  the 
committee  and  thai  his  expulsion  was  partly  for  punting  the  pamphlet  and 
partly  for  writing  the  letters  : 

Held,  that  as  the  decision  of  the  committee  was  arrived  at  bona  fide.,  the  Court 
had  no  right  to  decide  whether  the  pamphlet  was  or  was  not  a  libel. 

Held,  further,  that  as  G  had  no  opportunity  for  defending  himself  on  the 
chirge  of  writing  the  letters,  his  exnulsion  was  illegal. 

[Appr.,  23  B.  122  (129)  ;    R.,  11  B.  534  (536)  ;  24  B.  13  (22)  ;  10  M.  133  (144).] 

APPEAL  from  the  decree  of  W.  F.  Grabarne,  Acting  District  Judge  of 
Cuddapah,  in  Suit  No.  12  of  1884. 

The  plaintiff  sued  the  defendants  for  Es.  500  damages  for  removing 
his  name  from  the  list  of  members  of  the  Bellary  Club,  and  to  obtain  an 
order  thafc  his  name  should  be  restored  to  the  said  list. 

The  defendants  were  the  committee  of  management  of  the  club. 

[320]  Defendants  2 — 7  pleaded,  inter  alia,  that  the  plaintiff  was 
expelled  from  the  club  for  publishing  and  circulating,  in  the  form  of  a 
printed  pamphlet,  correspondence  between  himself  and  the  committee, 
prefaced  by  remarks  of  a  very  objectionable  character,  such  conduct  being, 
in  the  opinion  of  the  committee,  calculated  to  disturb  the  order  and 
harmony  of  the  club  and  injurious  to  its  interests  and  character. 

The  suit  was  dismissed  with  costs. 

Plaintiff  appealed. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  MuTXUSAMi  AYYAR,  J.) 

Mr.  Norton,  for  appellant. 

Mr.  Branson,  for  respondents. 

JUDGMENT. 

Judgment  was  delivered  by 

COLLINS,  C.  J. — After  setting  out  the  evidence  in  detail,  the  judg- 
ment proceeded  as  follows  : — 

At  the  hearing  of  this  appeal,  the  counsel  for  the  appellant  abandoned 
the  appellant's  claim  for  damages  and  abandoned  also  the  third,  fourth  and 
sixth  grounds  of  appeal,  and  he  rested  his  contention  that  this  appeal 
ought  to  be  allowed  on  four  grounds — 

(1)  That  the  committee  which  expelled  him  from  the  club  was  not 

duly  constituted  as  directed  by  Rule  V. 

(2)  That   the   action  of   the    committee  was    illegal   and   without 

reasonable  and  probable  cause  and  otherwise  than  bona  fide. 

(3)  That  the  appellant  had  no  opportunity  of  explaining  his  conduct. 

(4)  That  the  committee  expelled  him,  not  for  printing  and  publishing 

the  pamphlet  only,  but  for  printing  and  publishing  the  pam- 
phlet and  for  writing  the  letters  of  the  13th  February  to  Major 
Chard  and  Colonel  Smith. 

Rule  5,  Section  1,  provided  that  the  affairs  of  the  club  shall  be  managed 
by  a  committee  of  seven  members,  to  he  elected  as  vacancies  occur,  or  an- 
nually at  a  general  meeting  held  on  the  third  Friday  in  February.  Section  4 
provides  that  immediately  on  a  vacancy  occurring  in  the  committee,  a 
general  meeting  shall  be  called  by  the  Secretary  to  elect  a  fresh  member. 
Reading  the  two  sections  together,  we  cannot  say  that  the  words  in  Sec- 
tion 1  may  not  bear  the  construction  suggested  for  the  respondents  that 
the  words  "  or  annually  at  a  general  meeting  held  on  the  third  Friday 
[321]  in  February  "  suggest  only  an  alternative.  It  must  also  be  noted 
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1886       that  there  is  no  provision  made  for  the  re-e'ection  of  out-going  members  as  is 

JAN.  26,  usually  the  case  when  an  annual  election  is  made  compulsory.  Further- 
more, the  practice  of  the  club  has  been  in  accordance  with  that  construction, 

APPEL-    and,  as  the  words  are  capable  of  bearing   it,  it  must    be   accepted    as  the 
LATE       true  construction.     The  first  contention  therefore   cannot   be  supported. 

CIVIL.  We  have  now  to  consider  the  other  objections  taken  by  the  appellant, 
and  it  must  be  borne  in  mind  that  we  have  no  right  to  sio  as  a  Court 

9  M.  319.  of  Appeal  upon  the  decision  of  the  members  of  a  club  duly  assembled. 
We  refrain  from  passing  any  opinion  whether  or  not  the  preface  of  the 
pamphlet  contained  a  libel.  If  two-thirds  of  the  committee  came 
honestly  to  the  conclusion  that  the  publication  and  oiroulation  of  that 
pamphlet  was  injurious  to  the  character  of  the  club  or  likely  to  disturb 
the  harmony  of  the  club,  they  had  the  power  to  decide  whether  the  offen- 
der, i.e.,  the  publisher  and  circulator  of  that  pamphlet,  merited  expulsion, 
and  we  are  far  from  saying  that  ib  is  impossible  that  reasonable  men 
could  i;ot  come  to  the  conclusion  at  which  the  committee  arrived  in  this 
case,  and  we  have  no  doubt  that  they  acted  as  they  believed  in  the 
interest  of  the  club  and  in  perfect  good  faith.  But  before  they  could  expel 
they  must  hear  the  accused.  "  No  proceeding,"  says  Lord  Denman  in 
the  case  of  Innes  v.  Wylie  (l),  "  in  the  nature  of  a  judicial  proceeding  can 
be  valid  unless  the  party  charged  is  told  he  is  so  charged,  is  called  on  to 
answer  the  charge,  and  is  warned  of  the  consequences  of  refusing  to  do 
so." 

The  late  Chief  Baron  Kelly,  in  Wood  v.  Woad  (2),  lays  down  this 
rule  of  law  thus :  "  The  commit.tee  are  bound  in  the  exercise  of  their 
functions  by  the  rule  expressed  in  the  maxim  audi  alterant  partem  that  no 
man  shall  be  condemned  to  consequences  resulting  from  alleged  miscon- 
duct unheard  and  without  having  the  opportunity  of  making  his  defence." 
This  rule  is  not  confined  to  strictly  legal  tribunals  but  is  applicable 
to  every  tribunal  or  body  of  persons  invested  with  authority  to  adjudi- 
cate "  unon  matters  involving  civil  consequences  to  individuals."  And, 
again,  in  Dawkins  v.  Antrobus  (3),  Brett.  L.J.,  says  :  "  If  a  decision 
is  come  to  depriving  a  gentleman  of  his  position  on  such  a  charge  [322] 
as  must  be  made  out  here,  viz.,  that  he  has  been  guilty  of  conduct 
injurious  to  the  character  and  interests  of  the  club,  in  my  opinion  there 
would  be  a  denial  of  natural  justice  if  a  decision  was  come  to  without 
his  having  an  opportunity  of  being  heard."  We  are  of  opinion  nhat 
Mr.  Gompertz  had  ample  notice  of  the  charge  made  against  him  with 
regard  to  publishing  and  circulating  the  pamphlet.  The  proceedings  at  the 
meeting  of  the  23rd  February  1884  made  it  clear  to  him  nhat  if  he  did  not 
retract  the  statements  contained  in  the  pamohlet  and  apologise  for  the 
circulation  of  the  same,  the  committee  of  the  club  would  take  acr.ion  under 
Rule  6.  There  is  also  his  statement  to  the  Honorary  Secretary  that  if  he  felt 
an  apology  was  necessary,  he  would  submit  it  to  the  Committee  the  follow- 
ing day.  He  Hid  write  a  letter,  dated  24th  February  1884,  which  the  com- 
mittee decided  to  be  insufficient.  He  had  also  the  letter  of  the  25th 
February  1884  from  the  committee,  which  tails  him  in  express  terms  that 
unless  he  retracts  the  libellous  insinuations  contained  in  the  printed  pam- 
phlet, and  apologis°s  for  having  made  and  circulated  the  same,  his  name  will 
be  removed  from  the  club.  He  tak^s  no  notice  of  this  communication 
and  his  name  is  accordingly  removed.  We  are  therefore  of  opinion 
that  he  had  ample  notice  that  the  committee  of  the  club  objected  to  the 

(1)  1  C.  &  K.  263.  (1)  L.R.  9  Ex.  196.  (8)  17  Ch.  D.  615. 
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publication  of  the  pamphlet;  in  question,  and  that  if  he  did  not  withdraw 
the  statement  and  apologise,  they  would  exercise  the  powers  conferred  on 
them  by  the  club  under  Rule  6.  Mr.  Gompertz  says  that  he  sent  no 
answer  to  the  letter  from  the  committee,  of  the  25th  February,  because  he 
thought  that  letter  was  extremely  insolent  and  that  silent  contempt  was  the 
only  possible  reply.  But  it  is  urged  that  the  appellant  was  not  expelled  for 
publishing  and  circulating  the  pamphlet  only.  It  is  said  that  the  letter  to 
Major  Chard  from  the  appellant,  dated  15th  February  1884,  and  also  the 
letter  to  Colonel  Smith,  of  the  same  Hate,  bad  a  great  effect  on  tbe  minds 
of  the  Committee  and  contributed  materially  to  plaintiff's  expulsion,  and 
that  appellant  had  no  notice  of  that  fact  and  wis  never  called  upon  to 
explain  or  to  withdraw  those  letters.  We  find  that  on  the  18th  February 
1884  the  committee  were  considering  two  grounds  of  complaint  against 
appellant — his  conduct  in  relation  to  the  letter  put  in  by  Major  Chard 
complaining  of  the  ''gross  rudeness"  on  the  pare  of  the  Honorary  Secretary, 
and  also  Mr.  Gomperfcz's  libel  contained  in  the  printed  pamphlet. 

[323]  Mr.  Goodrich,  a  member  of  the  committee,  says  in  his  evidence 
that  the  letter  written  by  plaintiff  to  Major  Chard  (Exhibit  I)  was  a  part  of 
the  whole  case  and  was  taken  into  consideration  in  dealing  with  appellant's 
conduce  all  through ;  ''we  considered  on  the  25th  February  that  it  any 
single  member  of  the  club  persisted  in  any  line  of  conduct  when  called  upon 
to  abandon  that  line  of  conduct  by  almost  every  other  member  present  at 
the  General  Meeting  of  the  club,  his  membership  cannot  conduce  to  the 
harmony  of  the  institution."  The  effect  of  the  appellant's  letter  to 
Colonel  Smith  was  apparently  very  unfavourable  to  the  appellant,  for 
Colonel  Smith  says  :  "  I  see  the  paper  shown  me  (the  pamphlet).  I 
received  a  similar  one  on  my  returnfrom  the  camp  of  exercise  on  the  19th 
February  this  year,  I  received  a  letter  from  plaintiff  along  with  this 
paper.  I  tore  up  the  letter  and  the  paper,  as  I  thought  it  was  such  a 
damned  piece  of  impertinence  in  the  gentleman  who  sent  ib  to  me.  I  recol- 
lect I  was  addressed  as  then  being  a  member  of  the  committee.  I  do  not  re- 
collect the  contents  of  the  letter.  I  thought  it  to  be  a  piece  of  impertinence. 
The  letter  was  impertinent  in  addressing  me  in  that  manner  in  con- 
nection with  the  pamphlet  as  regards  the  affairs  of  the  club.  The 
impression  that  the  letter  and  pamphlet  were  calculated  to  p-oduce  on 
me  was  most  unfavourable  as  regards  the  plaintiff's  conduct  in  the  first 
instance.  1  see  Exhibit  I.  This  is  the  letter  to  Major  Chard.  The 
committee  took  the  letter  into  consideration  before  the  General  Meet- 
ing." And  Major  Chard  says,  in  his  evidence,  "  we  took  into  consideration 
tbe  libellous  language  especially  in  the  preamble  of  this  the  appellant's 
pamphlet  and  in  the  letter  addressed  to  me,  and  the  two  opportunities 
we  had  given  him  to  retract  and  aoologise."  Major  Chard  was  then 
asked  what  was  the  purpose  of  the  letter,  and  the  answer  was  to 
influence  him  as  a  member  of  the  committee.  "I  consider  (he  says)  the 
whole  of  plaintiff's  conduct  as  against,  preserving  the  harmony  of  the 
club.  The  committee  expelled  the  plaintiff  after  due  consideration  of  tbe 
plaintiff's  conduct."  Surely  the  appellant  ought  to  have  been  told  the  effect 
these  letters  were  having  upon  the  mind  of  some  at  least  of  the  members 
of  the  committee.  Tbe  evidence  of  these  three  gentlemen  makes  it  clear 
to  us  that  the  acpellant  was  expelled  partly  for  printing  and  circulating 
the  pamphlet  and  partly  for  writing  these  letters  to  Major  Chard  and  Colonel 
Smith,  aad  there  is  no  evidence  to  show  that  his  attention  was  directed  to 
[324]  anything  but  the  pamphlet.  The  learned  counsel  for  the  respond- 
ents drew  our  attention  to  the  fact  that  the  appellant  knew  that  his  letter 
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to  Major  Chard  was  laid  before  the  committee,  but  that  is  not  enough. 
Now,  bearing  in  mind  the  rule  of  law  so  clearly  laid  down  in  Innes  v. 
Wylie  (1)  by  Lord  Denman,  C.  J.,  and  in  Wood  v.  Wood  (2)  by  Kelly,  C.  B., 
we  have  come  to  the  conclusion  that  the  apoellant  had  no  oppor- 
tunity of  defending  himself  against  this  particular  charge.  Indeed,  as 
far  as  we  can  judge,  he  did  not  know  that  the  writing  of  these  letters  was 
a  part  of  the  charge  against  him.  We  believe  that;  the  commictee  were 
acting  according  to  the  best  of  their  judgment,  but  they  have  made  a 
mistake,  and  they  have  expelled  the  appellant  from  the  Bellary  Club 
partly  on  a  charge  which,  if  they  had  considered  the  matter,  they  would 
have  found  had  never  been  brought  to  the  apoellant's  notice.  Upon  this 
ground  and  this  ground  alone,  we  are  of  ooinion  that  the  appellant  is 
entitled  to  succeed  in  his  appeal.  We  therefore  reverse  the  decision  of 
the  Low-^r  Court  and  declare  that  the  appellant  was  wrongfully  expelled 
by  the  defendants,  and  we  oHer  the  defendants  to  restore  his  name  to  the 
list  of  members  of  the  Bellary  Club. 

We  have  now  to  consider  the  question  of  costs,  and  we  bear  in  mind 
that  the  third  noint  taken  by  the  counsel  for  the  appellant  and  the  only 
point  on  which  he  succeeds  was  taken  for  the  first  time  at  the  hearing  of 
this  appeal.  It  does  not  seem  to  have  bean  brought  to  the  notice  of  the 
Officiating  District  Judge.  We  think  it  rig'it  under  all  the  circumstances 
of  the  case  to  order  that  eich  party  pay  their  own  costs  in  the  District 
Court,  but,  as  r,he  apoellanb  has  succeeded  in  the  aopeal,  we  give  him  the 
costs  of  the  appeal. 


9  M.  325. 
[325]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


KUMARASAMI  (Plaintiff),  Appellant  v.  SUBBARAYA  AND  OTHERS 
(Defendants),  Respondents*      [22nd  and  30th  March,  1886.] 

Will — Construction  — Trust — Uncertainty. 

A  Hindu  by  his  will,  after  appointing  certain  persons  executors  for  the  purpose 
of  managing  his  estate  after  his  dev.h,  gave  them  the  following  direcoioas  :  — 

"  You  should  give  my  brothers,  their  wives  and  children,  according  to  your 
wishes  "  : 

Held,  that  no  trust  was  created  by  these  words. 

APPEAL  from  the  decree  of  Kernan,  J.,  in  civil  suit  No.  70  of  1884. 

The  facts  are  fully  set  out  in  the  judgments  of  the  Court  (BRANDT  and 
PARKER,  JJ.). 

Mr.  Grant,  for  appellant. 

The  Acting  Advocate- General  (Hon.  Mr.  Shephard),  for  respondents 
Nos.  3  and  4. 

Mr.  Branson,  for  respondent  No.  6. 

Mr.  Shaiv,  for  respondent  No.  7. 

JUDGMENT. 

PARKER,  J. — The  plaintiffs  are  two  of  the  brothers  of  the  late 
Krishnasami  Mudali,  who  died  on  21st  September  1882.  His  executors 
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having  renounced  their  office  by  a  deed,  dated  24th  March  1883,  adminis- 
tration with  the  will  annexed  was,  with  the  plaintiff's  consent,  granted 
to  the  defendant  No.  1  in  British  Burmah.  The  will  bears  date  llth 
September  1882,  and  the  present  suit  is  brought  by  the  plaintiffs  to  have 
the  trusts  of  the  will  carried  out  under  the  direction  of  the  Court. 

The  testator  made  several  bequests  by  his  will  and  gave  several 
directions  as  to  his  property,  but  there  was  no  bequest  to  the  executors, 
nor  did  they  take  any  benefit  under  the  will.  The  clause  in  the  will 
which  has  ltd  10  the  present  litigation  runs  as  follows: — "You  should 
"  give  my  brothers  Kumarasami  Mudaliar.  Subbaraya  Mudaliar,  and 
"  Vyapuri  Mudaliar,  their  wives  and  [326]  (sons)  children  according  to 
your  wishes.  You  should  defray  the  expenses  of  the  marriages  of 
"  Ramasami  Mudaliar's  four  daughters.  You  should  pay  for  the  education, 
<l  &c.,  of  the  aforesaid  person's  two  sons  what  may  be  required." 

The  learned  Judge  (Kernan,  J.)  held  tbat  as  regards  the  residue  of 
the  estate  after  provision  made  for  the  marriage  of  Eamasami's  four 
daughters  and  the  education  of  his  two  sons,  a  trust  was  created  by  the 
will  for  the  three  brothers  of  the  deceased  (plaintiffs  Nos.  1  and  2  and 
defendant  No.  l)  and  their  wives  and  sons,  and  therefore  declared  them 
entitled  to  one-third  each,  bun  subject  nevertheless  as  to  plaintiff  No.  1,  to 
pay  one-third  of  his  share  to  his  son  and  one-sixch  to  his  wife  ;  and  subject 
as  to  defendant  No.  1,  to  pay  one-third  of  his  share  to  his  son.  Plaintiff 
No.  2  being  unmarried,  was  declared  entitled  to  one-third  absolutely. 

The  appeal  against  this  decree  is  preferred  by  the  plaintiff  No.  1.  It 
is  contended  for  him  by  Mr.  Grant  that  no  precatory  trust  was  created 
by  the  will ;  that  the  clause  as  to  the  gift  to  the  three  brothers,  their 
wives  and  sons  was  void  for  uncertainty,  and  tbat  the  Court  should  have 
held  there  was  an  intestacy  as  regards  the  residue  of  the  estate ;  and  that 
even  if  there  were  a  trust,  the  Court  should  have  followed,  in  making  the 
distribution,  the  principles  of  Hindu  and  not  of  English  law,  and  divided  the 
property  equally  among  the  three  brothers  for  the  benefit  of  whom  and  of 
their  Hindu  families  the  bequest  was  intended. 

The  Advocate- Gt  neral  for  the  wife  and  son  of  plaintiff  No.  1  contend- 
ed that  the  words  were  sufficiently  definite  to  create  a  trust,  and  tbat 
English  principles  of  distribution  would  apply  even  though  Section  179 
of  the  Indian  Succession  Act  was  not  applicable.  Though  his  clients  did 
not  appeal,  they  might,  he  urged,  have  been  entitled  to  share  equally  all 
round,  although  the  learned  Judge  had  ordered  distribution  per  stirpes. 

Mr.  Branson  and  Mr.  Shaw  for  the  two  minor  sons  of  the  late 
Ramasami  suuported  the  contention  of  plaintiff  No.  1  that  there  was  an 
intestacy  as  to  the  residue  of  the  estate,  but  urged  that  in  that  case  they 
were  entitled  to  share  as  the  representatives  of  a  deceased  brother  as  well 
as  the  three  surviving  brothers  of  Krishnasami. 

It  appears  to  me  that  the  words  "  You  should  give accord- 
ing to  your  wishes "  are  not  sufficiently  imperative  and  too  [327] 
uncertain  and  general  to  create  an  implied  trust.  The  words  express  a 
wish  only  and  not  a  command,  and  though  they  indicate  the  objects 
intended  for  the  testator's  benevolence,  they  are  uncertain  both  as  to  the 
property  and  the  way  in  which  it  shall  go.  (Vide  Lewin  on  Trusts, 
7th  Ed.,  Chapter  VIII,  Section  2,  and  note*.) 

As  the  words  stand,  the  only  persons  who  could  exercise  the  power 
given  by  this  general  direction  are  the  executors  named  by  the  will ;  but 
they  have  not  exercised  it,  and  they  have  renounced  the  only  character  in 
which  it  was  competent  for  them  to  exercise  it.  (Vide  Williams  on 
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1886  Executors  and  Administrators,  Vol.  I,  page  290.)  In  such  a  case  the 
MARCH  30.  Court  will  not  take  upoa  itsalf  to  execute  the  power  (Keates  v.  Burton)  (1). 

I  would  not  attach  importance  to  the  omission  of  the  will  to  bequeath  the 

APPEL-     residue  of  the  estate  to  the  executors,   for  the  same  formalities  cannot  be 

LATE       looked  for  in  a  Hindu  as  in   an  English  will.     Had  the  executors  proved, 

CIVIL.      ^ne  estate  would  have  vested  in  them,   and  they  could  have  exercised  the 

power.     But  they  have  not  chosen  to  act,  and  the  Court  cannot  act  unless 

9  M.  325.     the  power  is  coupled  with  a  trust  (Broivn  v.   Higgs)  (2),  and  a  trust  is  not 

created  unless  the  words  are  imperative  and  the  subject  and  objects    are 

certain  (Knight  v.  Knight)  (3).     Even  had  the  estate  been  bequetthed  to 

the  executors  and   vested   in   them  on  probate,  it   seams   very  doubtful 

whether  these  words  could  have  been  construed  as  creating  a  trust  for  the 

benefit  of  the  three  brothers  of  the  testator  and  their  families  over  the 

whole  of  the  residue  of  the  estate  (Mussoorie  Bank  v.  Eaynor)  (4).     If  the 

words  communicate  a  mere  discretion  no  trust  will  arise  (Lewin,  7th  Ed., 

Chapter  VIII,  Section  2  (7)  and  notes),  and  in  this  ca^e  there  is  nothing 

whatever  to  show  what  would  have  been  a  sufficient  compliance  with  the 

direction. 

With  all  deference  therefore  to  the  learned  Judge,  I  am  of  opinion 
that  no  trust  is  created  by  the  words  "  You  should  give  my  brothers  .  . 

their  wives  and  sons  according  to  your  wishes  ;"  and  that  there 

is  consequently  an  intestacy  as  regards  the  residue  of  Krishnasami's  estate 
after  the  other  directions  of  the  will  have  been  complied  with. 

The  other  directions  of  the  decree,  save  as  to  costs,  should  be  [328] 
confirmed  and  the  costs  of  this  appeal  and  of  the  suit  should,  I  think,  be 
paid  out  of  the  estate. 

BRANDT,  J. — The  material  portions  of  the  will  made  by  M.  I.  Krish- 
nasami  Mudalion  the  12th  April  1879  areas  follows:  "I  have  appointed," 
three  persons  named,  "  executors  for  the  purpose  of  conducting  matters 
after  my  death  according  to  what  is  mentioned  hereunder  in  regard  to 
all  my  self-acquired  moveable  and  immoveable  property." 

"  With  the  income  from  mv  landed  property,  food  (boiled  rice)  should 
be  given  to  ten  persons  daily  in  Kodumbaukum  garden.  I  should  be  buiied 
in  the  said  garden." 

"  One  day's  Oobhayam  or  service  in  the  year  shall  be  performed 
during  the  Arunachala  Eswarar's  Covil  Vasantha  Ootchavam  in  the  place 
adjoining  Chengah  Bazaar  within  one  hundred  rupees." 

"  You  should  give  my  brothers  Kumarasami  Mudaliar,  Subbaraya 
Mudaliar,  and  Vyapuri  Mudaliar,  their  wives  and  (sons)  children  accord- 
ing to  your  wishes.  You  should  defray  the  expenses  of  the  marriages  of 
Bamasami  Mudaliar's  four  daughters.  You  should  pay  for  the  education, 
&c.,  of  the  aforesaid  person's  two  sons  what  may  be  required." 

"  Rewards  shall  be  given  to  servants,  &c.,  according  to  what  is  men- 
tioned in  the  list  annexed  hereto.  The  debts  due  to  me  shall  be  collected 
and  recovered,  and  the  debts  due  by  me  shall  be  paid  off." 

"  In  this  manner  do  I  write  and  leave  the  will,  while  in  the 
enjoyment  of  good  memory  and  in  the  presence  of  witnesses  mentioned 
herein." 

The  executors  having  disclaimed  probate  of  the  will,  did  not  exercise 
the  powers  given  under  the  will,  and  letters  of  administration  with  copy  of 
the  will  annexed  were  granted  by  this  Court  to  the  two  plaintiffs  and 
defendant  No.  1  on  the  7th  January  1884 ;  and  the  present  suit  was 

(1)  14  Ves.  434.          (2)  8  Ves.  561  (569).         (3)  3  Beav.  148.         (4)  1  A.  500. 
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brought  by  the  plaintiffs,  who  prayed  that  the  estate  of  the  testator  and 
the  trusts  of  the  will  be  administered  by  this  Court,  and  the  rights  of  the 
plaintiffs  and  defendants  be  ascertained  and  declared,  and  for  the  taking  of 
accounts,  appointment  of  a  receiver,  &c.  .-^.8.5 

The  learned  Judge  (Kernan,  J.)  before  whom  the  question  which 
we  are  now  called  to  consider,  came  for  disposal,  held  that  [329]  the 
executors  having  renounced  and  not  exercised  the  powers  given  to  them 
by  the  will,  could  not  exercise  the  power  given  to  them  only  as  executors, 
though  specially  named  as  executors, — the  power,  tha^  is  to  say,  appearing 
to  be  expressed  in  the  clause  of  the  will  "  you  should  give  my  brothers 

their  wives  and  children  according  to  your  wishes  ;  "  but  that  a 

trust  must  be  held  to  have  been  ere  ited  by  this  clause  in  the  will  for  the 
three  brothers  of  the  deceased  and  their  wives  and  sons,  and  that  the 
Court  should  carry  out  that  trust. 

The  learned  Judge  then  declared  that  the  said  three  brothers,  their 
wives  and  sons  are  entitled  to  the  residue  of  the  estate  (after  providing 
for  tne  legacies,  charities,  debbs,  &c.);  and  ordered  that  the  said  residue 
ba  divided  into  three  shares,  one  of  which  plaintiff  No.  1,  Kumarasami, 
was  to  take  subject  to  his  giving  or  paying  to  his  son,  defendant  No.  3, 
one-third  of  such  one-third  share,  and  to  his  wife,  defendant  No.  2,  one- 
sixth  of  such  third  share';  Vyapuri,  defendant  No.  1,  to  take  one-third 
subject  to  his  giving  or  paying  to  his  son  Krishnasami,  defendant  No.  4, 
one-third  of  such  one-third  share  ;  and  plaintiff  No.  2,  Subbaraya,  a  one- 
third  share. 

Appeal  is  preferred  on  the  grounds  that  it  should  have  been  held 
that  the  clause  in  the  will  in  respect  of  which  the  said  order  was  made 
should  have  been  held  void  for  uncertainty,  and  that  no  trust  was  created 
thereby ;  that  tnere  was  a  mere  direction  to  executors  to  act  according  as 
they  pl->a<ei ;  and  that  the  persons  named  as  executors  having  failed  to 
act,  effect  Cinnot  be  given  to  the  direotion,  and  that  the  Court  should  have 
held  thas  ttu  testator  died  intestate  as  to  the  residue  of  his  estate,  and 
that  the  residue  devolved  on  his  heirs  :  that  even  if  it  be  held  that  a  trust 
was  created  to  which  the  Court  should  give  effect,  regard  should  have 
been  had,  not  to  the  manner  in  which  acuor  ling  to  English  law  or  rules 
of  equity  distribution  might  have  bean  made,  but  to  the  probab'e  wishes 
and  intentions  of  the  testator  and  with  reference  to  the  Hindu  law  by 
which  the  latter  was  governed. 

We  have  had  the  advantage  of  hearing  the  case  ably  argued  by 
Mr.  Grant  for  the  appellant,  by  the  Acting  Advocate-General  for  the  defend- 
ants Nos.  2  and  3  (third  and  fourth  respondents),  by  Mr.  Branson  for 
defendant  No.  5  (sixth  respondent),  and  by  Mr.  Shaw  for  defendant  No.  6 
(seventh  respondent.) 

I  am  of  opinion  that  the  terms  of  the  disputed  clause  in  the  will 
are  as  regards  the  words  of  recommendation  use!  not  such  as  [330]  can 
be  held  to  be  imperative,  and  that  they  are  too  uncertain  both  as  regards 
the  subject  and  the  objects  of  the  recommendation  or  wish  to  be  con- 
strued as  a  trust. 

It  cannot  be  said  that  there  is  certainty  even  as  regards  the  objects  of 
the  recommendation,  for  it  might  or  might,  not  have  been  a  sufficient  com- 
pliance with  the  intention  of  the  testator  if  some  provision  had  been  made 
for  the  testator's  brothers,  or  for  one  or  more  of  them,  or  for  the  wives 
only,  or  one  or  more  of  them,  or  for  the  children  only,  or  for  one  or  more 
of  them  ;  the  words  of  recommendation  are  of  the  loosest  description. 
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1886  But  there  is  still  greater  uncertainty  as  to  the  subject.     The  disputed 

MARCH  30.  clause  occurs  at  the  commencement  of  the  will ;  there  is  no  direction  first 

to  provide  for  snecified  charges  and  to  pay   specified  legacies  and  to  dis- 

APPEL-     pOse  of  the  residue  according  to  discretion,  among   a  class  of   persons  or 

LATE       persons  sufficiently  indicated  ;  and  it  appears  to  me  to  be  a  case  in  which 

CIVIL.      a  mere  discretionary  power  was  given,  which  in  the  absence  of  mala  fides 

on  the  part  of  the  executors,  a  Court  would  not  have  compelled   the  exe- 

9  M  323.    cutors  to  exercise  (Brown  v.  Higgs)  (l),  and  that  the  words  in  dispute  did 

not  create  a  power  in  the  nature  of  a  trust. 

The  executors  "  did  not  exercise  the  power,  but  renounced  the  only 
character  in  which  it  was  competent  to  exercise  it,"  (Keates  v.  Burton)  (2), 
and  even  if  it  were  open  to  the  Court  to  give  effect  to  the  clause  in 
dispute,  the  Court  would,  in  my  opinion,  do  well  not  to  attempt  to  execute 
a  power  or  a  trust  of  such  a  character  as  this. 

I  think  further  that  if  the  Court  had  to  execute  such  a  trust,  it  should 
have  regard  rather  to  what  may  have  been  the  presumed  wishes  and 
intention  of  the  testator  than  to  apply  principles  which  would  be  adopted 
if  the  rule  to  be  followed  were  the  rule  of  English  law  or  equity  ;  and  if 
the  English  law  were  applicable  all  the  class  would  take  equally,  which 
rule  has  not  been  here  followed  in  its  integrity.  And  I  am  of  opinion  that 
there  was  in  fact  an  intestacy,  and  that  in  any  case  we  could  not  better 
follow  what  may  be  taken  to  have  been  the  intention  and  wishes  of  the 
testator  than  by  treating  this  as  a  case  of  intestacy,  in  respect  of  the 
residue  of  the  estate. 

It  has  been  well  put  by  the  learned  counsel  for  the  apnellant  [331] 
that  the  testator  could  hardly  have  contemplated  a  distribution,  which  it 
may  be  assumed  was  intended  in  the  first  place  for  the  benefit  of  his  bro- 
thers, the  result  of  which  is  to  give  an  absolute  estate  in  respect  of  a  very 
considerable  portion  thereof  to  the  'widows  of  two  of  those  brothers.  A 
distribution  under  which  the  brothers  would  have  taken  equal  shares 
would  have  been  to  that  extent  provision  for  the  widows  and  children. 
There  is  moreover  very  considerable  force  in  the  argument  that  the 
Legislature  expressly  refrained  from  making  applicable  to  Hindus  the 
provisions  of  Seotion  77  of  the  Succession  Act,  and  the  following  sections. 
The  Privy  Council  case  (3)  is  authority  for  the  prooosition  "that  the 
words  of  gift  used  by  the  testator  must  be  such  that  the  Court  finds 
them  to  be  imperative  on  the  first  taker  of  the  property,  and  that  the 
subject  of  the  gift  over  must  be  certain  and  well  defined."  In  mv  opinion 
neither  of  these  conditions  exist  in  the  present  case.  Their  Lordships 
further  expressed  an  opinion  that  "the  current  of  decisions  now  prevalent 
for  many  years  in  the  Court  of  Chancery  shows  that  the  doctrine  of  pre- 
catory trusts  is  not  to  be  extended." 

On  the  whole,  and  with  all  deference  to  the  learned  Judge  from  whose 
decision  this  appeal  lies,  I  am  of  opinion  that  the  testator  must  be  held  to 
have  died  intestate  in  respect  of  the  residue  of  his  estate  now  in  dispute  ; 
and  that  the  decree  should  be  amended  accordingly  ;  and  that  in  other 
respects,  and  as  to  reference  to  take  an  account  except  in  respect  of  costs 
in  the  original  suit  from  decree  in  which  this  appeal  is  preferred,  it  should 
be  confirmed,  and  that  the  costs  in  the  original  suit  and  in  this  appeal  also 
be  paid  out  of  the  estate. 


(1)  8  Ves.  569.  (2)  14  Ves.  437-  (3)  4  A.  500. 
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9  M.  332. 
[332]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 
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VELLI  PERIYA  MIRA.  EAVUTHAN  (Petitioner)  v.  MOIDIN  PADSHA 
RAVUTHAN  AND  ANOTHER  (Respondents).* 

[19th  and  27th  February,  1886.] 
Rent  Recovery  Act,  Sections  35,  76 — Civil  Procedure  Code,  Sections  4,  622. 

A  sale  of  the  tenants'  interest  in  certain  Ivid  hiving  taken  place  under 
Sections  39  and  40  of  the  Rant  Resovery  Ait,  the  Daputy  Oollecbor  refused  to 
isoue  a  sale  certificate  to  the  purchaser  on  the  ground  that  the  sale  had  been 
irregularly  conducts!  : 

Held,  that  under  Section  35  of  the  Rant  Rjcovary  Aci  the  purchaser  was 
entitled  to  a  sale  certificate. 

Held,  further,  that  the  High  Court   had  no  power  to  revise  the  proceeding}  of 
the  Deputy  Collector  under  Section  622  of  the  Code  of  Civil  Procedure. 
[P.,  16  M.  451  (452)  ;  17  M.  298  (299).] 

THIS  was  an  application  to  the  High  Court  under  Section  622  of  the 
Code  of  Civil  Procedure. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

Krishna  Rau  and  Appadorai  Ayyar,  for  petitioner. 

Hon.  Subramanya  Ayyar  and  Ramachandra  Rau  Saheb,  for  res- 
pondents. 

JUDGMENT. 

In  this  case  tbe  tenants'  interest;  in  certain  lands  was  brought  to  sale 
under  Sections  39  and  40  of  the  Rent  Recovery  Act.  The  petitioner 
became  the  auction -pure  baser  and  paid  up  the  purchase-money,  but  the 
Deputy  Collector  afterwards  refused  to  allow  the  usual  sale -certificate 
under  Section  35  to  be  issued  to  him,  on  the  ground  that  certain  irregula- 
rities in  the  procedure  had  been  brought  to  light.  The  Deputy  Collector 
thereupon  on  May  20th  1884,  passed  an  order  by  which  he  purported  to 
set  aside  the  sale  and  "  decreed  "  that  it  was  invalid. 

The  petitioner  presented  appeals  both  to  the  District  Court  and  after- 
wards to  the  Collector,  bub  both  appeals  were  rejected  for  want  of  jurisdic- 
tion. It  is  nob  now  contended  thit  these  orders  [333]  were  not  right, 
bub  the  petitioner  prays  that  the  High  Court  will  exercise  its  powers  of 
revision  un  ier  Section  622  of  the  Code  of  Civil  Procedure,  and  set  aside 
the  Deputy  Collector's  order  of  May  20th,  1884,  as  made  without  juris- 
diction. 

There  is  no  provision  in  the  Rent  Racovery  Act  which  enables  a 
Collector  to  sat  aside  a  sale  once  comole'ed,  and  Section  35  is  imperative 
that  a  sale-certificate  shall  be  given  to  r,hi  purchaser. 

The  tenants'  remedy,  if  any,  under  the  Rent  Rscovery  Act  was 
restricted  to  a  suit  for  damages  under  Section  49,  an  i  the  Deputy  Collector 

*  Civil  Revision  Petition  275  of  1885. 
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1886       clearly  assumed  a  jurisdiction  not  vested  in  him  by  law  when  he  decreed 

FEE  27.     the  cancelment  of  the  sale. 

The  question  remains  whether  the  order  of  May  20th,  1884,  is  amen- 

APPEL-      able  to  revision  by  the  High  Court  under  Section  622  of  the  Code  of  Civil 
LATE        Procedure.  It  may  be  conceded  that  the  Deputy  Collector  purported  to  act 

CIVIL.       "as  a  Revenue  Court,"  and  in  so  acting,  assumed  a  jurisdiction  not  vested 
in  him  by  law.     But  Section  4  of  the  Code  of  Civil  Procedure  enacts  that, 

0  M.  332.  8ave  as  provided  in  the  second  paragraph  of  Section  3,  nothing  in  the  Code 
shall  affect  any  law  passed  by  a  local  Government  prescribing  a  special 
procedure  for  suits  between  landholders  and  their  tenants.  The  Rent 
Recovery  Act  (Madras  Act  VIII  of  1865)  is  such  a  law,  and  it  follows  that? 
the  special  revisional  powers  given  to  the  High  Court  in  Section  622  will 
not  affect  the  provisions  of  Madras  Act  VIII  of  1865.  Section  76  of  the 
latter  Act  enacts  that  "  in  proceedings  under  that  Act  "  no  judgment  of  a 
Collector  or  order  in  execution  shall  be  liable  to  revision  otherwise  than 
by  appeal  to  the  Zila  Court  ;  and  although  ihe  Deputy  Collector's  proceed- 
ings were  not  strictly  speaking  "  proceedings  under  the  Act,"  but  rather 
"  proceedings  taken  under  colour  of  the  Act  "  (for  which  a  suit  for  damages 
might  be  brought  under  Section  49),  that  circumstance  alone  will  not 
give  a  jurisdiction  which  Section  4  of  the  Code  of  Civil  Procedure  was 
designed  to  exclude. 

The  remedy  is  by  suit  in  the  ordinary   Courts  and  we  must  dismiss 
this  petition  with  costs. 


9  M.  334. 

[334]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


SUNDAEAM  AND  ANOTHER  (Bepresentatives  of  Defendants 

Nos.  45  and  46),  Appellants  v.  SANKARA  (Plaintiff),  Respondent* 

[22nd  March   and  5th  April,  1886.J 

Civil  Procedure  Code,  Section  503  —  Receiver — Powers — Limitation — Cause  of  action. 

A  zamiudari  was  attached  in  execution  of  certain  decrees  against  the  zamindar, 
and  the  plaiutiff  was  appointed  receiver  with  full  piwers,  under  Section  503  of 
the  Code  of  Uivil  Procedure,  to  manage  the  zarnindari.  Before  the  appointment 
of  the  receiver,  the  zamindar  had  expended  certain  sums  at  the  defendants' 
request  to  repair  a  tank  for  the  irrigation  of  lands  held  by  them  in  common  with 
him.  This  suit  was  brought  to  recover  the  sums  so  expended. 

It  was  objected  that  tbe  receiver  could  not  maintain  the  suit  on  the  ground 
that  the  sum  sued  for  w*s  neither  the  subject  of  a  suit  against  the  zamindar 
nor  property  attached  in  execution  of  a  decree  against  him  ; 

Held,  that  the  receiver  could  maintain  the  suit. 

It  was  also  contended  that  the  suit,  whether  viewed  as  one  for  contribution  or 
upon  a  contract,  was  barred  by  limitation  in  respect  of  all  payments  made  by 
the  zimird^r  more  than  three  years  before  the  suit ;  and  further  tint  tbe  receiver 
couid  only  sue  the  defendants  severally  for  their  proportionate  shares  of  the  sum 
claimed. 

Held,  that  the  suit  being  for  work  and  labour  done  at  their  request  was  not 
barred  by  limitation,  and  that  the  defendants  were  jointly  and  severally  liable 
for  the  sum  sued  for. 

[Appr ,  34  C.  1305  =  5  C.L.J.  270  (281).] 

*   Appeal  33  of  1885. 
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APPEAL  from  the  decree  of  C.  Kamachandra  Ayyar,  Subordinate 
Judge  of  Madura  (East),  in  suit  No.  5  of  1884 

The  facts  of  the  case  are  set  out  in  the  judgments  of  the  Court 
(BRANDT  and  PARKER,  JJ.). 

Bhashyam  Ayyangar,  for  appellants. 
Hon.  Subramanya  Ayyar,  for  respondent. 

JUDGMENTS. 

BRANDT.  J. — This  suit  was  institute!  by  the  receiver  of  the  Sivaganga 
zamindari.  The  receiver  was  aopointel  on  the  9th  March  L882  ;  the 
zamindari  was  attached  in  January  1831  in  execution  of  original  suit 
35  of  1879,  and  the  plaintiff  was  [335]  appointed  receiver  of  the  property 
under  attachment,  with  full  powers  under  Section  503,  Civil  Procedure 
Code. 

The  suit  was  instituted  on  the  25th  January  1884. 

The  defendants  are  the  proprietors  of,  or  sharers  in,  a  dharmasanam 
(inam)  village,  Vembathur,  in  the  zamindari ;  the  inam  is  held  in  128 
shares,  of  which  109  and  a  fraction  belong  to  the  defendants,  and  the 
remaining  18  and  a  fraction  belong  to  the  ziminda-r,  by  purchase.  The 
village  of  Vembathur  is  irrigated  from  a  kanmoi  or  tank  in  the  zamindari 
ayyan  village,  Kall-urani ;  this  tank  receives  its  supply  from  the  Va:gai 
river  by  means  of  a  channel ;  and  from  the  tank  an  ayyan  zamindari 
village,  as  well  as  the  defendants'  dharmasanam  village,  receives  its 
supplv,  the  w.iter  passing  to  the  former  through  five  sluices,  and  to  the 
latter  through  two  sluices.  The  zamindav,  as  such,  is  entitled  only  to 
collect  poruppu  (a  light  assessment)  on  the  inam  lands. 

There  appears  to  be  no  question  that  the  inamiars  are  entitled  to  the 
water  flowing  through  the  two -sluices,  which  irrigate  about  the»  sime 
quan^ty  of  lands  as  the  other  five  sluices. 

The  plaintiff's  case  is  that,  owing  to  heavy  floods  in  1877,  the  plaint 
kanmoi  or  tank,  and  the  channel  that  supplies  it  were  so  much  damaged 
as  to  make. cultivation  imoossible;  that  "  the  cost  of  repairing  the  said 
common  kanmoi  and  ifs  channel  was  usually  paid  by  the  zamindar  and 
the  said  dharmasanam  villagers  ;  "  that  the  zamindar  ob'aine^  a  loan 
from  Government  of  Rs.  tl,50,000,  and  which  part  of  this  repaired  the 
plaint  tank  ;  that  in  September  1878  an  estimate  for  Rupees  13,990  for 
this  purpDse  was  prepared  and  sanctioned,  and  the  work  finally  completed 
at  a  cost  of  Rs.  13,934-14-0,  completion  certificates  having  been  given 
by  the  Soecial  Supervisor  on  the  9 oh  June  and  1st  September  1881  :  that 
the  defendants  "consented  to  pay  their  shares  as  usual  in  the  amount 
which  miiiht  be  spent  for  the  repairs  of  the  said  kanmoi  and  channel," 
an!  th  it,  at  the  request  of  Muttayyar,  the  father  of  defendant  No.  1,  and 
of  Krishanayyar,  defendant  No.  4,  "  who  were  the  chief  among  thpm" 
(the  dharmasanamdars),  the  contract  for  the  work  was  given  to  those  two 
persons  jointly  with  two  contractors,  Mahadevayyar  and  Palmiyandia 
Pillai,  and  that  the  money  paid  as  aforesaid  was  pa'd  to  the  said  four 
persons.  That  the  sum  of  Rs.  5,972-5-7,  that  is,  one-half  of  the  whole 
less  the  proportionate  share  oiyahle  by  the  zamindar  as  one  of  the 
dharmasanam  co-sharers,  is  due  from  the  defendants  ;  that  though 
[336]  pressed  for  payment  they  have  not  paid-;  that  interest  at  12  per 
cent,  per  mensem  on  the  sum  claime  1  should  be  allowed  from  the  com- 
pletion of  the  work  ;  that  "  the  cause  of  action  is  the  non-payment  of 
money  by  the  defendants ;"  and  that  it  arose  on  the  1st  March  1881,  the. 
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date  of  the  completion  of  the  tank  work,  and  on  the  1st  September  1881 , 
the  date  of  the  completion  of  the  channel  work. 

Twenty-five  out  of  the  55  defendants  contested  the  claim  ;  of  these 
the  appellants,  defendants  Nos.  45  and  46,  whose  defence  was  adopted  by 
the  other  contending  defendants,  pleaded  that  the  plaintiff,  as  receiver, 
could  not  maintain  the  suit ; 

That  the  claim  is  barred  by  limitation  in  respect  of  any  moneys  paid 
by  the  zamindar  more  than  three  years  prior  to  suit,  i.e.,  prior  to  25th 
January  1884  ;  that  a  decree  cannot  be  given  for  the  whole  sum  claimed, 
or  against  the  defendants  jointly  and  severally  ;  that,  as  the  zamindar  is 
a  co-sharer  with  the  defendants  in  the  dbarmasanam  village,  he  cannot  sue 
for  contribution  in  respect  of  the  money  said  to  have  been  expended  with- 
out stating  the  specific  liability  of  each  co-sharer. 

The  custom  alleged  by  the  plaintiff  was  denied  ;  and  the  allegations 
as  to  the  loan  of  money  from  Government,  and  the  expenditure  of  part  of  it 
on  the  repair  of  the  plaint  channel  and  tank  were  denied  ;  and  it  was  denied 
that  the  contesting  defendants  consented  or  agreed  to  pay  their  pro- 
portionate share  of  the  cost,  prior  to  execution  of  the  work  ;  they  furr.her 
said  that  they  are  not  bound  by  the  agreements,  if  any,  which  any  other 
co-sharers  may  have  entered  into  in  the  matter  ;  that  the  tank  and  channel 
in  question  had  always  been  treated  by  the  zamindars  as  their  exclusive 
property,  and  the  maintenance  and  repairs  thereof  have  been  at  the 
exclusive  cost  of  the  zamindavs,  who  have  an  exclusive  right  of  fishery  in 
and  over  the  tank  when  full,  and  of  cultivating  the  bed  of  the  tank  when 
dry  ;  atd  that  the  repairs  set  out  in  tho  plaint  were  not  urgent  nor 
necessary. 

Among  the  obher  issues  framed  by  the  Subordinate  Judge  was  this,  tbe 
3rd,  "  whether  the  suit  is  maintainable  ?"  but  in  disposing  of  this,  the 
lower  Court  appears  to  have  had  regard  only  to  the  objections  that  the 
zamindar,  being  a  co-sharer,  could  not  sue  the  other  co-sbarers  for  con- 
tribution jointly,  ard  that  the  defendants  cannot  be  held  jointly  and 
severally  liable  for  the  whole  amount.  The  2nd  issue  is  framed  specially 
with  reference  to  this  latter  [337]  contention,  and  the  2nd  and  3rd  issues 
were  disposed  of  together.  The  Subordinate  Judge  does  not  appear  to  have 
considered  or  disposed  of  the  objection  that  the  receiver  is  nob  capable 
of  maintaining  the  suit. 

The  Subordinate  Judge  held  that  the  objections  laised  and  considered 
in  reference  to  the  2nd  and  3rd  issues  were  not  maintainable. 

As  to  whether  the  defendants  agreed  to  contribute  their  shaie  towards 
the  costs  of  the  repairs  in  this  case  (5ih  issue),  it  was  held  that  though 
there  was  no  proof  that  all  the  co-sharers  agreed,  it  was  proved  that  the 
father  of  defendant  No.  1  and  defendants  Nos.  4  and  8  as  leading  men 
among  them,  and  representing  the  shareholders,  several  of  whom  also 
were  then  present,  requested  that  the  tank  and  channel  might  be  repaired, 
and  they  must  be  taken  to  have  duly  represented  the  whole  body  of 
shareholders,  and  that  they  agreed  to  pay  a  moiety  of  tbe  cost.  As  to 
whether  the  custom  set  up  on  the  zamindar's  behalf  was  proved  (6th 
issue),  the  evidence,  oral  and  documentary,  was  held  to  establish  that 
tbe  defendants  on  all  occasions  of  repairs  being  made  contributed  a 
moiety  of  the  cost  and  that  in  some  instances  they  paid  their  shares  after 
the  repairs  were  completed. 

It  was  held  that  there  was  not  misjoinder  of  parties  nor  of  causes  of 
action  and  a  decree  was  given  against  "the  defendants  "  for  the  principal 
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sum  sued    for,    with    interest  at   6   per  cent,  per  annum,    from  the    15th 
December  1883  and  proportionate  costs. 

The  appellants  contest  all  the  findings  on  the  faces  and  again  raise 
the  points  of  law  taken  in  their  written  statement  and  which  they  contend 
were  wrongly  decided  or  not  decided  in  the  lower  Court. 

The  first  question  to  be  determined  in  appeal  is  whether  the  suit, 
brought  by  the  receiver,  is  maintainable. 

A  receiver  does  not  represent  the  estate  for  all  purposes  ;  he  would 
have  none  of  the  powers  which  may  be  conferred  under  Section  503,  of  the 
Code  of  Civil  Procedure,  inrespeco  of  property  belonging  to  the  judgment- 
debtor  not  attached  in  the  suit  in  which  the  order  was  made ;  but  in  the 
present  case,  the  whole  zamindari  was  attached,  and  in  order  to  determine 
whether  the  receiver  can  sue,  it  is  necessary  to  ascertain  what  the  real  cause 
of  action  is,  and  on  what  right  or  rights  it  is  based.  The  cause  of  action  is 
stated  in  the  plaint  to  be  "non-payment  of  the  money  by  the  defendants  ;" 
[33a]  but  the  customary  repair  of  the  dharmasanam  tank  at  the  joint 
cost  of  the  zamindar  and  the  defendants  and  the  necessity  for  the  repairs 
in  the  present  instance  were  set  out,  as  well  as  the  alleged  consent  of  the 
defendants  to  pay  their  share  '  as  usual.'  And  it  is  contended  on  behalf 
of  the  resoondent,  and  must  in  my  opinion  be  held  proved,  tnat  the  res- 
pondent is  under  an  obligation,  whether  enforcible  by  common  law,  or 
created  by  the  terms  of  the  original  grant  of  the  inam,  or  by  custom  to 
make  necessary  repairs,  and  that  t,he  dharmasanamdars  are  bound  to 
contribute  towards  such  repairs  :  indeed,  these  facts  were  in  the  event 
hardly  denied  on  behalf  of  the  appellants.  If  the  suit  had  been  for  re- 
covery of  the  money  on  the  alleged  agreement  to  pay  alone,  th^  suit  would 
not.  in  my  opinion,  have  been  maintainable  by  the  receiver  ;  but  after 
considerable  doubt,  I  agree  with  my  learne-i  colleague  that  the  right  of 
the  zamindar  to  be  recouped  to  the  extent  of  one-half  of  the  co»t  of  the 
repairs,  if  otherwise  established,  is  maintainable  in  a  suit  by  the  receiver. 
The  obligation  to  repair  is  one  which  the  defendants  might  no  doubt  sue 
to  compel  a  receiver  in  charge  of  the  estate  to  fulfil ;  and  the  money  sued 
for,  which  I  fi  id  was  iu  the  result  paid  by  the  zamindar  only  because  it 
was  not  paid  before  or  at  the  time  of  making  the  repairs,  as  it  should  have 
been,  was  money  not  belonging  to  the  zamindar  personally,  but  advanced, 
it  may  be  assumed,  on  the  security  of  his  estate  and  certainly  for  the 
purpose,  among  others,  of  making  necessary  repiirs  to  irrigation  works 
in  the  estate ;  and  if  now  recovered  will  be  available  not  for  the  personal 
use  of  the  zamindar,  but  of  the  creditors  on  whose  behalf  the  estate  has 
been  attached. 

The  statement  in  the  plaint  that  "the  defendant*  consented  to  ray 
their  shares  as  usual  iu  the  amount  which  may  be  spent  for  the  repairs," 
coupled  with  Exhibit  R  in  which  the  intended  repairs  and  the  amount  of 
the  sanctioned  estimate  are  notified  to  the  mahajanams,  and  the  latter  are 
"  previously  warned"  that  they  should  forthwith  pay  Bs.  7,362-8-0,  the 
half  fihare  due  by  them  ;  as  well  what  appears  in  Exhibits  K,  M,  N,  and  A, 
afford  some  grounds  for  the  contention  that  the  custom  was  for  the 
dharmasanamdars'  share  to  be  paid,  if  at  all,  in  advance  ;  but  the  latter  and 
other  documents  and  the  oral  evidence  in  my  opinion  establish  the  fact  that 
even  if  this  was  the  proper  course,  when  payment  in  advance  could  not 
be  obtained,  the  repairs  were  done  at  the  expense  of  tbe  zamindar  and 
the  defendants'  share  recovered  afterwards.  [339]  And  in  the  instance 
now  in  dispute,  I  have  no  doubt,  and  I  think  it  is  established  by  the 
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1886       evidence,  that  the  dharmasanamdars,  as  a  body,  represented  by  their  bead- 

APBIL  5.     man,   expressed  a  wish  to  have  the  repairs  done,    admitted  the  necessity, 

and  agreed  to  pay  their  share.     The  contract  was  not  signed  till  December 

APPEL-     1878,    and  as    no  dates    are  given  as  to  when  the    alleged  consent    was 

LATE       actually  given,  it  is  quite  possible  it  was    after  the  dare  of  R,    September 

CIVIL,      1878,  that  the  defendants  asked  the  zamindar  to  exoend  fine  money  which 

they  knew  he  had,  and  promised  to   recoup  him  afterwards.     That  this  is 

9  M.  334.     SO)  is  borne  out  to  some  extent  by  the  fact   that  defendant  No  45,  one  of 

the  appellants  here,  appears  from  Exhibit  V  to  have  stated  to  the  receiver 

that  he  was  willing  to  pay  his  share  if  informed  how  much  was  due. 

It  is  true  that  two  months  afterwards  his  son  in  Exhibit  IV  [2] 
objected  to  pay  this  share ;  but  the  objections  are  put  on  grounds  which 
cannot  be  supported,  as  that  the  repairs  were  done  without  notice,  that 
more  was  done  than  was  necessary,  and  that  the  zamindar  was  bound  to 
make  the  repairs  in  return  for  the  exclusive  rights  of  fishery  enjoyed  by 
him  in  the  tank,  and  for  the  use  of  the  bed  of  the  tank  when  dry.  This 
latter  contention  is  supported  by  no  evidence  deserving  of  credit,  and  the 
liability  to  pay  a  share  in  the  expenses  of  repair  is  not  denied.  And  the  find- 
ings as  the  obligation  on  the  part  of  the  zamindar  and  of  the  defendants 
and  as  to  the  promise  on  the  part  of  the  latter  being  what  they  arfl,  I  am 
of  opinion  that  the  finding  of  the  lower  Court,  namely,  that  the  obligation 
on  the  part  of  the  defendants  to  make  good  their  share  did  not  arise  until 
the  work  was  completed,  is  correct,  and  that  the  claim  therefore  is  nob 
barred  by  time. 

As  to  the  objection  that  the  suit  is  nob  maintainable  by  reason  of 
the  zamindar  being  by  purchase  a  co-sharer  with  the  defendants,  I  think 
this  is  clearly  untenable;  he  sues  for  the  balance  due  after  deducting  the 
amount  due  by  him  as  such  co-sharer,  and  the  fast  of  his  having  such 
interest  in  the  dharmasanam  village  can  in  no  way  affect  his  right  to  sue 
in  the  capacity  of  a  landlord  under  an  obligation  to  repair  the  tank. 

As  regards  the  joint  and  several  liab;l<ty  of  the  defendants  on  the 
other  hand,  I  have  had  no  little  doubt.  The  fact  th^t  each  sharer  is  jointly 
and  severally  liable  for  the  poruuou  does  not  anp^ar  to  me  conclusive  as 
to  their  joint  and  several  liability  for  the  half  [340]  of  these  renairs  ;  while 
the  fact  that  the  patta  for  the  whole  village  stands  in  the  name  of  one 
person  only  appears  to  me  to  raise  some  doubt  whether  the  suit  should 
nob  have  been  brought  either  aqainst  that  person  al  me,  or  against  all  the 
sharers  for  their  respective  shares  severally  :  but,  it  is  to  he  ohservpd  thab 
in  the  notice  R  demand  is  made  on  the  whole  body  of  shareholders  for 
the  lump  sum,  and  that  not  only  is  there  no  evidmce  that  objection  to 
this  was  taken  by  any  of  the  shareholders,  bub  that,  as  I  find,  the  Utter 
consented  to  and  indeed  urged,  the  carrying  out  of  the  repairs  with 
moneys  to  be  advanced  by  the  zaminriar  and,  it  must,  be  presumed,  on 
the  conditions  therein  specified,  save  that  they  were  not  to  be  called  on 
to  pay  their  share  in  advance. 

It  is  true  that  Exhibits  IV  and  V  would  seem  to  show  thab  the  receiver 
was  prepared  to  accept  the  separate  shares  due  from  individual  sharers  ; 
but  this  he  might  well  do,  suing  only  those  who  refused  to  pay  f->r  the 
balance  due,  without  admitting  thab  no  joint  and  several  liability 
existed  ;  and  the  only  conclusion  to  which  I  can  come  is  that  by  custom 
or  otherwise  such  joint  and  several  liability  attaches  in  this  case  to  each 
sharer. 

I  agree  then  in  the  result  that  this  aopeal  should  be  dismissed  with 
costs. 
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PARKER,  J. — The  first  point  is  whether  the  plaintiff,  as  a  receiver, 
appointed  under  Section  503  of  the  Code  of  Civil  Procedure,  is  com- 
petent to  maintain  this  suit.  The  whole  zamindari  is  under  aUachmant, 
and  the  receiver  has,  under  Section  503,  all  such  powers  a*  to  bringing 
suits.  .  .  .  and  for  the  re  tlizuion,  management,  protection,  preservation 
and  improvement  of  the  uroperty  as  the  owner  himself  has. 

Granted  that  there  is  upon  the  zamindar  as  the  ho'der  of  the  estate, 
a  common  law  obligation  to  maintain  the  tank  wish  the  right,  to  recover 
ha'f  of  the  exoense  thereof  from  the  inamdars,  I  think  there  can  be  no 
doubt  that  in  the  event  of  necessity,  the  obligation  would  rest  upon  the 
receiver  to  spend  such  sum  as  m;ght  be  requisite  for  the  due  maintenance 
of  the  tank,  and  that  he  would  be  at  liberty  to  sue  to  recover  from  the 
ina'ndars  the  half  of  such  sum  as  he  might  have  paid  out  of  the  treasury 
of  the  estate.  Why  then  should  he  noh  sue  to  recover  for  the  estate 
monies  so  expended  before  the  date  of  hi^  appoinment  as  receiver  ? 

If  the  estate  be  an  impartible  zamindari,  it  would  desoend  at  the 
death  of  the  holder  to  his  eldest  son.  L>t  us  assume  that;  the  [341] 
zamindar  left  bv  will  to  his  second  son  all  his  personal  property  and  out- 
standing «iebt,s  ;  upon  which  of  the  two  would  the  right  to  collect  these 
sums  from  the  inam  iars  devolve?  It  appears  to  me  that  the  right  wonld 
devolve  upon  the  eldest  son  as  zinvndir;  and  that  the  obligation  and  the 
right  to  he  recouped  cannot  be  dissevered.  Inasmuch  a5*  the  obligation 
passes  with  the  estite,  so  also  does  the  right  to  be  recouped.  I  think 
therefore  that  the  plaintiff,  as  receiver,  can  maintain  this  action. 

The  next,  point  is  whether  the  suift  is  hased  on  an  agreement,  or  upon 
custom.  It  is  contended  for  the  appBllants  that  in  the  first  fase  no  bind- 
ing agreement  is  proved,  and  in  the  second  that  the  pla'ntiff  cannot 
recover  upon  the  suit  as  framed,  and  that  no  custom  having  the  force  of 
law  is  made  out. 

The  custom  that  the  mahajanams  of  Vembathur  should  contribute 
half  the  expe  ises  of  the  recaps  of  th;s  tank  can  be  traced  Hack  to  1833 
(exhii-it  Ki  ;  to  1838  (exhibit  M)  ;to  1840  (exhibit  L^  ;  to  1842  (exhibit  N) ; 
to  1856  (exhibit  VI)  ;  to  1862  f exhibit  A)  ;  and  to  1872  (exhibit  D). 
Th  re  is  abundant  oral  evidence  to  the  same  effect  inc'u'ling  that,  of  the 
k»rn-im'*  gumasta  (plaintiff's  fi'-st  witness)  who  speaks  from  an  official 
experience  of  33  years.  I  gather  that  the  custom  has  he«n  to  collect  the 
ptahajanams'  half  share  for  the  renairs  beforehand,  if  possible,  bnt  that 
when  this  has  not,  been  found  practicable  it  has  been  afterwards  collected 
by  more  or  less  of  compulsion.  As  the  tank  is  not  in  a  common  village, 
but  in  one  belonuing  to  the  zamindar  only,  it  may  well  be  that  he  has 
been  under  an  obligation  to  keen  it  in  repair  an-1  that  the  mahaianams 
could  nofi  actually  interfere  in  its  up-keep,  though  they  were  liable  for 
half  tha  expenses  thereof,  getting  as  thev  did  half  the  s'ipply.  Upon  tho 
whol*,  th  trerore,  I  am  of  oninion  tha*;  plaintiff  has  succeeded  in  showing 
the  existence  of  a  custom  which  is  ancient,  certain  and  reasonable,  these 
being  the  necessary  requisites  of  a  valid  custom. 

The  Subordinate  Judge  has  found  that  the  defendants  agreed  to  pay 
thpi,-  half  share  as  usual,  and  exhibit,  R  shows  that  the  usual  attempt  was 
ma  \o  to  collect  beforehand  the  half  share  due  from  the  mahajanams.  Th*re 
is  to  my  m  nd  no  objection  which  can  be  fairly  taken  to  the  form  of  the 
suit.  The  plaint  iff  does  not  base  his  claim  upon  agreement  as  distinguished 
from  custom,  butuoon  both  combined — upon  agreement,  made  in  accordance 
with  custom.  I  agree  with  the  Subordinate  Judge  that  the  agreement 
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1886  [342]  was  made  by  the  leading  men  among  the  mahajanams  as  repre- 
APBIL  5.  senting  and  binding  the  rests. 

The  question  of  limitation  comes  next.  Being  of  opinion  that  the 
APPEL-  obligation  rested  upon  the  zamindar  to  do  the  work  for  the  joint  benefit 
LATE  of  himself  and  tbe  mahajanams,  and  that  there  was  no  time  absolutely 
CIVIL.  fixed  for  the  re-payment  to  him  of  the  sums  so  expended,  the  article  of  the 
Limitation  Act  which  will  govern  the  suit  will  be  Article  56  01  Schedule  II, 
9  M.  334.  and  the  law  will  imply  under  the  circumstances  that  the  work  was 
done  at  the  defendant's  request.  The  time  will,  therefore,  run  from  the 
date  when  the  work  was  done.  The  work  was  carried  out  under  Govern- 
ment supervision,  and  the  completion  certificates  are  Hated  1st  March  and 
1st  September  1881.  The  suit  was  brought  on  25th  January  1884  and  is 
in  time. 

Lastly,  it  is  contended  that  the  dffendants  are  not  jointly  liable  to 
the  plaintiff  for  this  claim,  but  are  only  severally  liable,  each  to  the  extent 
of  his  respective  holding. 

The  plaintiff  in  this  ca=e  holds  a  double  character  : — 1st  as  zamindar, 
2ndly  as  inamdar  for  18'46  shares  out  of  128.  He  sues,  however,  as 
zamindar,  to  recover  from  all  the  sharers  jointly,  half  the  expenses  incurred 
by  him  less  the  amount  for  which  he  himself  is  liable  for  his  18"4C  shares. 

Putting  aside  for  the  moment  the  fict  that  the  zemindar  is  himself 
a  pan -sharer,  the  question  is,  are  all  the  sharers  jointly  liable  to  him  as 
zamindar  for  the  monies  spent  on  their  joint  behalf  ?  The  patta  stands  in 
the  name  of  one  mahajanam  only  and  all  the  sharers  are  jointly  and  sever- 
ally liable  for  the  poruppu.  The  facr;  that  the  lands  ar.>  periodically  distri- 
buted according  to  their  proportionate  shares,  is  a  matter  which  affects 
them  only  inter  se.  Whatever  piece  of  land  e^ch  may  be  holding  at  any 
given  time,  and  whatever  he  the  number  of  shares  into  which  the  village 
is  divided" at  any  given  time,  all  alike  are  liable  to  the  zamindar  for  the 
poruppu  due  to  him  on  the  entire  village.  This  of  course  does  nob  detract 
from  the  right  of  any  one  sharer  to  contribution  from  the  rest,  should  he 
be  made  to  pay  the  whole  poruppu.  These  repairs  are  made  by  the  zamin- 
dar to  the  tank  as  landlord  for  the  common  good  of  the  whole  village  held 
in  the  name  ot  one  mahajanam,  and  it  seems  to  me  therefore  that  all  the 
sharers  will  be  jointly  and  severally  liable. 

[343]  Nor  can  it  in  my  opinion  make  any  difference  that  the  zamin- 
dar is  himself  a  sharer.  As  a  sharer  he  would  no  doubt  be  liable  in  a 
suit  for  contribution,  if  he  had  not  paid  uo  the  full  amount  due  on  his 
own  shares.  But  he  has  dene  this,  and  the  suit  is  only  brought  as 
zamindnr  for  the  balance  jointly  and  severally  due  from  those  sharers  who 
have  not  paid  up.  If  he  recovers  from  any  one  of  them,  that  sharer  will 
be  able  to  claim  contribution  from  any  one  of  the  rest  who  has  not  paid 
up  the  full  amount  due  on  his  share. 

Upon  these  grounds,  I  have  come  to  the  conclusion  that  the  decree 
of  the  Lower  Court  was  correct,  and  I  can  see  no  reason  why  interest 
should  not  be  allowed.  I  would  dismiss  the  appeal  with  costs. 
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9  M.  343   F  B    . 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  and  Mr.  Justice  Muttusami  Ayyar. 


PONNAPPA  PILLAI  (Plaintiff),  Appellant  v.  PAPPUVA  YYANGAR 

AMD  ANOTHER  (Defendants  Nos.  2  and  3),  Respondents.* 

[24th  April,    1885.] 

Hindu  Law—  Liability  of  ancestral  estate  for  father's  debt— Effect  of  sale  in  executioof 
mortgage  decree  and  of  money  decree  against   the  father—  Transfer  of  property  Act, 
Section  85. 

Where  tbe  property  of  an  undivided  Hindu  family,  consisting  of  father  and 
sons,  has  been  sold  iu  execution  ot  a  decree  obtained  against  the  father  only  for 
a  debt  contracted  by  him  for  purports  neither  immoral  nor  illegal,  the  sous  can- 
not recover  their  shares  trom  tbe  purchaser,  if  the  decree  has  baen  obtained  upon 
a  moitgage  or  hypothecation  ol  the  properly  directikg  bucb  property  to  be  sold 
to  realize  tbe  deoc.  It  is  otherwise  if  the  aei  ree  in  execution  of  which  the  sale 
takes  plHce  ia  a  mere  money  decree. 

Per  Ketnan,  J. — 1&  will  still  be  necissary  in  all  cafes  where  a  creditor  steks 
in  a  sun  to  bum  a  sou's  est»te  m  ancestral  rr  oiher  pro^  e< tv  for  a  debt  incurred 
by  his  father  at.d  no*  by  him,  that  the  son  should  be  maae  party  to  the  suit. 

Girdharee  Lall  v.  Kantoo  Lall  {L.R.,  i  l.A.  321.) 

Muddun  Thakoor  \.  Kantoo  Lall  (L.R.,  1  LA.  \'<2l). 

[344]  Deendyal  Lallv.  Jugdeep  Narain  Singh  (L.R  ,  4  I.  A.,  247),  discussed. 
Hardi  Narain  Sahu  v.  Ruder  Perkash  Misser  (I. L.R,  10  Cal.,  6vi6),  followed. 
Ponnappa  Pillai  v.  Pappuvayyangar  (I.L. R.,  4  Mad.,  l),  modified. 

[R.,  9  M.  4-^4     45)  ;  3  boin.  L.R.  32:4  (34))  ;    4  Bom.  L.R.  587  (59^)  ;  18  Ind.  Ca«.  818 

(850).] 

THIS  case  came  before  a  Full  Bench  on  1st  April  1881. 

The  facts  will  be  found  reported  at  I.L.R.,  4  Mad.,  1. 

In  pursuance  of  the  order  made  by  the  Full  Bench  v  Turner  C.J.,  Innes 
Kernan,  Kindersley,  and  Muttusami  Ayyar.  JJ.),  on  the  1st.  April  1881, 
the  Munsif  reported  that;  tbe  sale  of  the  ancestral  estate  of  plaintiff  and 
defendant  No.  1  took  place  under  a  decree  which  directed  that  the  land 
should  he  sold  to  realize  the  amount  oue  on  a  mortgage. 

Appellant  did  not  appear. 

Hon.  Rama  Rau  and  Balaji  Ran,  for  respondents. 

The  Court  (TURNER,  C.  J.,  KERNAN  and  MUTTUSAMI  AYYAR,  JJ.) 
delivered  the  following 

JUDGMENTS. 

TURJSER  C.  J. — Since  these  cases  were  formerly  before  the  Court  two 
decisions  have  been  passed  by  the  Privy  Council  in  reierence  to  the  ques- 
tions which  called  tor  decision.  In  Muttayan  Chetti  v.  Sangili  Vira 
Pandta  Chinnatambiar  (1),  our  ruliug  that  the  principles  laid  down  in 
Girdharee  Lall  v.  Kantoo  Lall  (2)  apply  to  cases  in  this  presidency  has 
been  approved.  On  the  other  band,  in  Hardi  Narain  Sahu  v.  Ruder 
Perkash  Misser,  (3)  decided  as  recently  as  the  5th  December  1883,  it  has 
been  held  affirming  Deendyal  Lall  v.  Jvgdeep  Narain  Singh  (4)  that  where 
the  right,  title  and  interest  of  the  father  has  beeu  held  liable  in  execution 
of  a  mere  money  decree,  the  interests  of  the  son  will  not  pass  to  the 


•  Second  Appeals  703.  704,  and  706  of  1878. 
(1>  6  M.  1.  (2)  1  l.A.  321.  (8)  10  0.  626.  (4)  4  I  A.  247. 
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1885  decree-holder,  being  the  auction  purchaser,  although  he  may  have  also 
APRIL  24.  held  a  mortgage  on  the  prop3r»y.  At  the  same  time  thf»  case  is  distin- 
guished from  those  in  which  the  father,  being  a  member  of  a  joint  family 
FULL  governed  by  the  Mitak^hara  Uw,  had  mortgiged  the  family  urouerty 
BENCH,  to  secure  a  debt  and  the  dacrei  had  been  obtdned  upon  the  mort- 
«~T..»  gage  and  for  th^  realization  of  the  debt  by  means  of  a  sale  of  tlie  mort- 
(FB)  gaged  pro  perry. 

This  decision,  it  must  be  admitted,  corrects  the  view  expressed  by 
me  as  to  the  effect  of  the  decision  of  the  Privy  Council  in  Muddun, 
Thakoor's  case,  (1)  and  which  had  also  been  exaressel  bv  Sir  M'chael 
Wes^ronp  and  Mr.  Justice  Melville  in  Narayn.nacharya  [345]  v.  Narso 
Krishna  (2)  and  by  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean  in 
Umbica  Prasad  Tewary  v.  Ram  Sahay  Lall,  (3)  and  again  in  Sheo  Pro- 
shad  v.  Jung  Bahadoor  (4). 

It  is  necessary,  therefore,  that  I  should  again  consider  the  rulings  by 
which  we  ara  to  be  guided  and  give  effect  to  what  may  be  collected  as  the 
intention  of  the  august  forum  to  whose  ruling-,  our  decision  must  conform. 

In  Girdharee  Lall  v.  Kantoo  Lall  (l)  their  Lordships  held  that  among 
Hindus  governed  by  the  Mitakfthara,  ancestral  property  in  which  the  son, 
as  the  son  of  hU  father,  acquires  an  interest  by  birth  is  liable  to  the 
father's  debts,  and  that  a  son  is  no*  ah  lib-rty  to  contest  a  sale  of  ancestral 
estate  made  by  a  father  to  discharge  a  debt  contracted  for  purposes  which 
were  not  immoral.  These  ruling  <  are  unaffected  so  far  as  I  know  by  any 
subsequpnt  decision. 

The  report  of  ths  case  of  Muddun  Thakoor  v.  Kantoo  Lall  (l)  not 
bsing  suffi  siently  full  to  enable  me  to  ascertain  under  what  circumstances 
the  sale  impugned  was  made  and  what  w  is  thu  interest  which  the  Court 
executing  the  decree  against  the  father  orofessad  to  sell,  I  obtained  through 
the  co'.irfcsy  of  the  Cnief  Justice  of  B3ngal  a  copy  of  the  transcript..  It 
aopsars  that  on  February  11  h,  1855,  the  two  sons  of  Kunhya  Lall 
deceased,  Bh'kharee  Lall.  the  father  of  Kantoo  Lall  and  Bujrung  Sahye, 
the  fa^h°r  of  Mahabir  Pershad,  in  consider  ition  of  a  loan  of  Rs.  3,540, 
executed  in  favour  of  Mussama*-.  Bibi  Asmatnnisa  and  others  a  b:>nd  under- 
taking to  pay  the  principal  and  interest  at  12  p>r  cent,  ner  annum  at  a 
time  named  ;  and,  as  secnriny,  they  fherehy  hyx>thecafed  M  mzah  Rajnore 
TJsli  Al'nusger,  Mouzahs  Khuma  Muniulp">re  Snbramoorfl,  Chuck  Durcon 
Dhoodula  Dikhili  Anundoora  Usli  Shaoore  D  ikhili  Balasandut  and 
Mouzah  Assamudpore  (see  pp.  131,  132). 

On  November  23rd,  1857,  the  bond-holders  obtained  judgment  on  the 
bond  in  the  Court  of  the  Principal  Sadr  Amin  of  B;iagulpore  against 
Bhikharee  Lall  and  Buirung  Sahye  in  the  following  terms  : — 

"Plaintiffs  sue  defendants  for  the  recovery  of  Companv's  Rs.  3,540, 
principal  under  a  bond  duly  registered,  datpd  llth  [348]  February 
1855,  and  Company's  Rs.  1,189-7-1,  interest  thereon  from  date  of  bond 
to  date  of  present  suit  at  one  per  cent,  aggregating  Company's 
Rs.  4,729  7-0." 

Statement  as  to  evidence. 

Read  the  oause  of  action,  dated  the  llth  February  1855  A.D.,  No.  2. 

Whereas  after  ih°>  filing  of  pleadings  and  recordings  of  procee  Ungs 
under  Regulation  XXVI  of  1814  and  a  Iductng  of  witnesses  on  the  part 
of  plaintiffs  in  this  suit,  the  defendants  nresentel  a  petition  to  the  nresence 
on  the  2nd  June  1858,  acknowledging  the  plaintiffs'  claim,  staging,  inter 
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alia,  that  the  plaintiffs  do  not  agree  to  being  sworn  in  this  suit ;  therefore, 
having  presented  this  petition  to  the  presence,  they  pray  that,  according 
to  our  answer  acknowledging  claim,  the  said  suit  be  decreed  to  the 
plaintiffs,  and  as  in  this  suit  an  answer  acknowledging  claim  has  been 
filed  on  the  part  of  defendants  consequently. 

ORDERED. — Tnat  this  suit  be  decreed  to  plaintiffs  according  to 
acknowledgment  filed  by  defendants.  The  plaintiffs  do  recover  from 
defendants  the  money  claimed  with  costs  and  interests  from  the  date  of 
suit  to  that  of  realization. 

DETAIL  OF  COSTS." 

The  plaint  is  not  in  the  transcript,  nor  is  there  any  other  decree.  I 
apprehend  the  order  I  have  set;  out  was  regarded  as  the  final  proceeding. 
There  is  nothing  in  this  proceeding  to  show  that  the  plaintiffs  sought  to 
obtain  the  enforcement  of  the  hypothecation. 

All  that  appears  is  that  the  plaintiffs  sue  i  to  recover  the  amount  of 
the  bond  from  the  obligees,  and  that  the  defendants  acknowledged  the  claim 
and  prayed  that  a  decree  might  he  passed  in  favour  of  the  plaintiffs, 
and  thaf.  it  was  ordered  that  the  suit  should  be  decreed  according  to  the 
acknowledgment  filed  by  defendants,  and  that  the  plaintiffs  should 
recover  from  defendants  the  money  cl -timed  with  costs  and  interest  from 
the  date  of  suit  to  that  of  realization  (pp.  133,  134).  In  terms  this  decree 
was  what  is  termed  a  money  decree.  It  appears  from  the  proceeding  of  the 
Principal  Sadr  Amin,  dated  February  2nd,  1859,  that  "  the  right,  tide  and 
interest"  of  the  judgment-debtors  in  Mouzahs  Rajpoie  Alinugger  Usli 
and  Dakhili  and  three  Mouzahs  included  in  [347]  Mouzah  Anundpore 
together  with  Buniyadpore  alias  Manikpore  Usli  and  Dakhili  was  brought 
to  sale  in  execution  of  the  decree  of  Mussamat  Asnwunisa  on  6th 
September  1858  and  that  the  mahayats  were  purchased  by  Mud  Ian  Chand 
Doss.  The  Principal  Sadr  Amin  overruling  an  objec'ion  taken  by  the 
judgment-debtors  to  the  sale  of  Anundpore,  ordered  that  the  auction  sale 
should  be  confirmed  and  that  a  bill  of  sale  should  be  given  to  the  auction 
purchaser  (p.  38).  The  sale  was  held  under  the  provisions  of  Act  IV  of 
1846,  Section  10,  which  declared  that  sales  in  execution  of  decrees  should 
be  of  the  nature  of  private  transfers.  The  sale  certificate  is  not  in  the 
transcript.  Its  purport  may,  however,  he  inferred  from  the  proceedings 
of  tha  Deputy  Collector  of  Bhaugalpore,  April  9th,  1860,  on  a  petition 
addressed  to  him  by  the  auction-purchaser  which  commences  as  follows  : — 

"The  peti  ioner  states  that  in  execution  of  decree  in  the  suit  of 
Mussumat  Asmatunisa  on  the  6th  S  -ptembe.r  1858,  I  purchased  the  right, 
title  and  interest  of  Bhikharee  Lall  and  Bujrung  Sahye,  proprietors  in  a 
share  of  Mouzah  Raj  pore  Alinugger,  inc'uding  the  Mouzahs  appertaining 
thereto  in  Purgunnah  Bhaugulpore,  the  whole  of  Mouzah  Anundpore  in- 
cluding Buriiyadpore  alias  Manikpore  together  with  the  Mouzahs  apper- 
taining thereto  in  Purgunnah  Bhaugulpore  ad  the  auction  sale  held  in  the 
Civil  Court  of  the  Principal  Sadr  Amin,  etc." 

The  Deputy  Collector  ordered  that  the  name  of  the  auction-puchaser 
should  be  enrolled  instead  of  Bhikhnree  Lall  and  Bujrung  Sahve  in  respect 
of  Mouzah  Rajpore  Alinugger  ;  and  by  another  proceeding  also  dated  April 
9th,  I860,  in  which  the  date  of  thu  auction  sale  is  given  accurately  as  6th 
Septemher  1858,  he  also  ordered  the  substitution  of  the  auction-purchaser's 
name  for  that  of  Bhikbaree  Lall,  the  then  registered  holder  of  Anundpore 
(pp.  104-106). 

In  order  to  confirm  the  title  to  the  properties  purchased,  the  auction- 
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purchaser  allowed  the  revenue  to  fall  into  arrear,  and  before  the  orders 
last  mentioned  were  nassed,  the  prop-^rtie-?  were  brought  to  sale  for 
arrears  and  purchased  by  Muddun  Thakoor  (po  109,  110) 

It  was  found  by  the  High  Court  that  Muddun  Thakoor  was  in  fact 
the  auction-purchaser  and  that;  Muddun  Chand  Doss  had  onlv  purchased 
as  a  benamidar,  and  it  was  held  that  the  revenue  sale  [348]  under  the 
circumstances  gave  Muddun  Thakoor  no  new  title  (p.  264). 

On  these  facts  the  Prineioal  Sadr  Amin  supported  the  title  of  the 
auction- purchaser.  The  High  Court  considered  that  the  claim  of  Mahabir 
Pershad  could  not  be  sustained,  as  he  had  not  been  born  till  November 
1858  and,  therefore,  subsequently  to  the  sale  in  September  1858  ;  but  it 
reversed  the  decree  of  the  Principal  Sadr  Amin  in  respect  of  the  share  of 
Kantoo  Lall  in  Mouzahs  Raj  pore  Alinugger  and  Anundpore. 

This  part  of  the  decree  of  the  High  Court  formed  the  subject  of  the 
appeal  preferred  to  the  Privy  Council  by  Muddun  Thakoor ;  and  their 
Lordships,  applying  the  rule  they  had  declared  in  Girdharee  Lull's  case 
that  the  interests  of  sons  as  well  as  of  their  fathers  in  property  although 
ancestral  were  liable  for  the  payment  of  the  fathers'  debts,  held  that  the 
sale  conveyed  the  interests  of  Kantoo  Lall  to  the  purchaser  and  that  the 
purchaser  having  found  that  there  was  a  decree  against  the  fathers,  and 
that  the  property  was  liable  to  satisfy  the  decree  if  it  had  bsen  properly 
given  against  them,  and  having  inquired  into  that,  and  bona  fide  paid  a 
valuable  consideration  for  the  property,  was  not  bound  to  go  further  back. 
Their  Lordships  did  not  hold  that  the  decree  was  a  mortgage  decree.  The 
order  for  sale  was  a  mortgage  decree.  The  order  for  sale  was  not 
contained  in  the  decree,  but  as  is  usual  in  execution  of  money  decrees 
passed  after  decree. 

It  appeared  to  me  then  that  the  following  points  were  established  by 
this  decision. 

That  fathers  may  for  the  satisfaction  of  those  debts  which  it  is  the 
duty  of  their  sons  to  discharge  out  of  ancestral  estate  render  available 
the  interests  of  their  sons  as  well  as  their  own  ;  that  the  Court  has  the 
same  power  when  it  is  called  unon  to  execute  a  decree  for  money  obtained 
against  the  fathers  ;  that  though  the  property  be  described  as  the  right, 
title  and  interest  of  the  judgment-debtors,  a  sale  in  exeoution  of  a  money 
decree  would  pass  the  interests  of  the  sons  as  well  as  of  the  fathers  ; 
and  that  a  bidder  is  not  bound  to  inquire  whether  the  debt  was  con- 
tracted for  a  proper  purpose  :  that  he  has  only  to  see  that  the  decree  has 
been  properly  passed,  and  if  he  purchases  without  notice  that  the  debt 
has  been  contracted  for  purposes  which  do  not  bind  the  son,  he  will  be 
protected. 

[349]  In  Deendyal  Lall  v.  Jugdeep  Narain  Singh,  (l)  Toofani  Singh 
being  indebted  to  a  creditor  executed  in  his  favour  a  Bengali  mortgage 
bond :  on  this  the  creditor  sued  and  obtained  a  decree  in  the  ordinary  form 
of  a  decree  for  money.  In  September  1870  he  caused  to  be  brought  to  sale 
the  rights  and  proprietary  and  mokurriri  title  and  share  of  Toofani  Singh, 
the  judgment-debtor.  Their  Lordships  held  that;  there  passed  by  the  sale 
only  such  a  share  as  would  have  fallen  to  the  father  on  a  partition,  and 
that  it  WAS  immaterial  whether  the  debt  on  which  the  decree  was  obtained 
had  been  contracted  for  a  purpose  binding  on  the  family.  The  sale  was 
held  under  Act  VIII  of  1859,  which  did  dot  declare  a  sale  in  execution  to 
have  the  effect  of  a  private  transfer,  but  declared  that  the  purchaser  should 
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obtain  a  certificate  that  he  had  purchased  the  right,  title  and  interest  of 
the  judgment-debtor.  It  does  not  appear  whether  it  was  then  argued  that 
the  father  had  not  only  a  right  to  secure  to  himself  his  own  share  on  a 
partition,  but  also  a  right  in  certain  circumstances  e.g.,  for  the  uayment 
of  his  debts  when  not  immoral,  a  right  to  sell  the  interest  of  his  sons. 
This  decision  was  in  this  country  regarded  as  inconsistent  with  the  decision 
in  Muddun  Thakoor's  case(l)and  various  suggestions  were  made  to  reconcile 
them.  Mr.  Mayne  seems  to  have  been  of  the  same  opinion,  for  he  sugges- 
ted as  a  possible  explanation  that  the  execution  creditor  had  expressly 
attached  the  share  of  the  father  Toofani  Singh.  In  Suraj  Bimsi  Koer  v. 
Sheo  Proshad  Singh,  (2)  their  Lordships  summarized  tneir  rulings  in  terms 
which  have  been  frequently  cited  in  this  Court,  and  which  are  to  the 
effect  that  the  interests  of  the  sons  as  wall  as  of  the  father  in  joint 
ancestral  estate  pass  under  a  conveyance  executed  by  the  father  in  con- 
sideration of  an  antecedent  debt;,  or  in  order  to  raise  money  to  pay  off  an 
antecedent  debt,  or  under  a  sale  in  execution  of  a  decree  for  the  father's 
debt,  and  that  the  sons  cannot  recover  the  propersv  unless  they  show  that 
the  debts  were  contracted  for  immoral  purposes ;  and,  secondly,  that  the 
purchasers  at  an  execution  sale  being  strangers  to  the  suit,  if  they  have 
nob  notice  th  it  the  debts  were  so  contracted,  are  not  bound  to  make 
inquiry  beyond  what  aopears  on  the  face  of  the  proceedings.  In  that  case 
the  father,  Adit  Sahai,  had  inherited  Mouzah  Bissambhurpire  and,  after 
two  sons  had  been  born  to  him.mortgvged  the  estate.  On  tnis[350]rnortgage 
the  creditor  sued  and  obtained  a  decree  for  the  recovery  of  the  amount; 
from  the  judgment-debtor  and  for  a  sale  of  the  estata  in  default.  A  s-ila 
was  ordered  in  execution  of  this  decree,  when  the  widow  of  the  judgment- 
debtor,  who  had  died,  filed  a  petition  of  objections  on  behalf  of  her  minor 
eons  setting  forth  their  claims  as  co-parceners.  She  was  referred  to  a 
regular  suit,  and  the  sale  toik  place.  A  suit  was  then  instituted  by 
the  minors  through  their  mother  as  guardian,  and  it  being  proved  that  the 
debt  had  not  been  contracted  under  such  circumstances  that  it  would  bi 
binding  on  tb.3  minors,  and  that  the  purchaser  had  previously  to  the 
sale  had  notice  of  the  minors'  claim,  it  was  held  that  interests  of  the 
minors  did  not  pass  by  the  sale.  These  are  the  grounds  on  which  the 
case  was  distinguished  by  their  Lordships  from  that  of  Kantoo  Lall, 
the  authority  of  which  they  expressly  declared  they  desire  to  leave 
unimoaired  : — 

"The  resoondents  must  be  taken  to  have  had  notice,  actual  or 
constructive,  of  the  plaintiffs'  objections  and  with  the  order  made  upon 
them,  and  therefore  to  have  purchased  wir-h  the  knowledge  of  the 
plaintiffs'  claim  and  subject  to  the  result  of  this  suit. 

"It  follows  then  that  as  against  them  as  w^ll  as  against  Bolaki 
Choudri  (the  decree-holder)  the  plaintiffs  have  established  that  by  reason 
of  the  nature  of  the  debt  neither  they  nor  their  interests  in  the  joint 
ancestral  estate  are  liable  to  satisfy  their  father's  debt." 

The  following  conclusions  I  drew  from  this  judgment : — firstly,  that 
unless  the  plaintiffs  had  proved  that  the  debts  were  not  of  such  a  nature 
as  would  have  justified  an  alienation  of  ancestral  property  by  a  father,  the 
sale  would  have  conveyed  their  interest  to  a  purchaser  ;  that,  if  they  had 
even  established  that  point,  they  could  not  have  recovered  th^ir  interests 
from  the  purchaser  unless  they  had  proved  he  had  had  no*  ice  that  the 
debt  was  not  one  in  which  the  sons'  interests  would  be  bound ;  and  that 
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if  the  points  mentions  1  had  not  bean  proved,  the  sale,  whether  under  the 
order  in  the  decree  or  under  an  order  in  execution  of  the  decree  as  a 
money-decree,  would  have  nassed  the  interests  of  the  sons  to  the  ourch  tser. 
In  re-affirming  their  ruling  in  Kantoo  Lall's  case,  (!)  their  Lordships, 
I  may  observe,  drew  no  distinction  between  a  sale  [351]  in  execution  of 
a  mortgage  and  a  sale  in  execution  of  a  money-decree. 
&*-*£. Such  were  the  decisions  of  the  highest  Court  of  Apoeal  when  these 
cases  formerly  came  before  this  Court.  As  I  had  understoo  1  them,  I 
thought  they  warranted  the  ooinion  that  inasmuch  as  a  father  has  a  right 
to  sell  ancestral  estate  including  the  interests  of  hi*  sons  in  order  to  free 
himself  from  a  debt,  provided  he  had  not  contracted  it  for  a  puroose  which 
relieved  the  sons  of  their  obligation,  the  Court  executing  a  de  ;ree  cou  d,  by 
a  sale,  make  the  same  disposition  as  the  father,  that  the  father  having  a 
disposing  power  to  discharge  propar  debts,  the  Court  wo  ild  exirc;se  tha". 
power  in  favor  of  a  creditor ;  that  the  father  had  a  right  independently  of 
his  right  to  a  share  on  a  partition  ;  and  that  a  sale  of  his  right,  tive  an  i 
interest  would,  therefore,  transfer  the  estate  to  a  bona  fide  purchaser  wi'.h- 
out  notice  as  effectually  as  the  father  could  have  done.  I  also  th  m^ht 
where  a  father  had  thought  fit  to  deal  with  a  limited  interest  in  the 
estate  by  creating  a  mortgage,  and  the  creditor  d  jsired  to  enforce  the 
mortgage,  it  was  the  duty  of  tha  creditor  to  make  all  persons  interne  1  in 
the  right  to  redeem  parties  to  the  suit  according  to  the  rule  which  is  recog- 
nized in  Section  85  of  the  Transfer  of  Property  Act,  and  tha%  in  conse- 
quence, if  the  sons  were  not  parties  to,  nor  represent  d  in,  the  suit,  they 
could  not  ba  foreclosed  of  their  right  to  redeem.  On  both  points  my 
conclusions  are  overruled  by  the  latest  decisions  of  the  Privy  Council,  and 
thougn  I  do  not  see  that  the  arguments  I  have  advanced  were  fully  put 
to  their  Lordship;*,  I  daresay  it  was  because  they  ara  open  to  object  ons 
which  do  not  at  present  present  themselves  to  my  mind.  However  this 
may  be,  we  have  now  only  to  follow  the  exposition  of  trie  law  contained 
in  Hardi  Nanun  Sahu  v.  Ruder  Perkash  Misser  (2),  and  to  ascertiin 
whether  in  the  cases  before  the  Court  the  sale  was  made  in  execution  of 
mortgage  or  money- decrees. 

The  decree  in  second  appeal  703  of  1878,  ordered  a  sale  of  the  hypo- 
thecated property,  and  the  Judge  has  found  that  although  the  decree  was 
botn  a  money  and  a  morcgage-deeree,  the  property  was  sold  in  execution 
of  the  mori  gage-decree. 

The  sale  must  ba  sustained.  The  appeal  fails  and  is  dismissed  with 
costs. 

[352]  KERNAN  J: — These  cases  having  been  referred  to  a  Full  Bench, 
the  majority  of  the  Courh,  on  the  1st  Auril,  1881,  held  that  the  principle 
established  by  the  decision  of  the  Privy  Council  mGirdharee  Lall  v.  Kintoo 
Lall  (I)  as  to  the  liahility  of  a  son's  share  of  ancestral  property  to  pay  the 
debts  of  his  father,  not  contracte  1  for  illegal  or  immoral  purpose^,  applied 
to  this  Presidency.  That  decision  has  since  beren  approved  of  by  the 
Privy  Council  in  Muttayan  Chettiar  v.  Sangili  Vira  Pandia  Chinnatam* 
Uar  <3.) 

By  order  of  the  1st  April  1881,  issues  were  direated  fco  be  triad 
whether  the  ancestral  lands  of  the  plaintiff  and  defendant  No.  1  sol  i  in 
the  Suits  Nos.  35  of  1876  and  193  of  1876  were  so'd  under  so  much  of  the 
decree  in  these  suits  as  was  personal,  or  in  execution  of  the  decree  for* 
enforcement  of  the  mortgage.  The  Munsif  returned  that  the  sales  took 
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place  under  decrees,  which  were  both  personal  and  directed   sale   of   the        1885 
lands  to  realize  the  amounts  due  on  the  mortgages.  APRIL  24. 

This  was  in  effect  a  finding  that  the  sales  were  made  under  the  decrees 
directing  sale  of  these  identical  ancestral  lands  for  payment  of  the  debts 
due  by  defendant  No.  1,  the  plaintiff's  father.  It  was  found  in  the  original  BENCH. 

suit  that  those  debts  were  not  incurred  by  defendant  No.  1  for  an  illegal        

or  immoral  consideration.  ^8 

The  plaintiff  no  doubt  was  not  party  to  the  mortgages  or  to  the  <F-B«'- 
suits  in  which  the  decrees  for  sale  were  made.  But  following  the 
decision  of  Muddun  Thakoor  v.  Kantoo  Lall  (i),  and  the  several  sub- 
sequent cases  in  the  Privy  Council  to  the  same  effect  Suraj,  Bunsi  Koer's 
case  (2),  &c.,  we  are  bound  to  hold  that,  though  the  plaintiff  was  not  a 
party  to  those  suits  yet,  as  they  were  suits  in  which  the  sale  of  the 
mortgaged  ancestral  lands  was  prayed  for,  and  in  which  decrees  for  sale 
of  the  specified  lands  were  made,  the  plaintiff  is  bound  by  such  sales,  as 
he  has  not  shown  that  the  mortgage  debts  of  his  father  were  contracted 
for  illegal  or  immoral  consideration.  The  principle  decided  by  the 
Privy  Council  does  not  conflict  with  the  general  rule,  viz.,  that  all 
persons  whose  interests  are  sought  to  be  prejudicially  affected  by  a  suit 
should  be  made  parties,  unless  their  interests  are  sufficiently  represented 
[353]  and  protected  by  other  parties  to  the  suit  (see  the  rule — Mitford  on 
Pleadings,  pp.  163-4). 

It  was  because  the  son  was  not  a  party  to  the  suits  against  his  father 
in  each  of  the  cases  before  the  Privy  Council  and,  therefore,  not  bound 
thereby  as  if  he  was  a  party,  that  an  opportunity  was  given  him  by  the 
Privy  Council  to  show  that  the  debt  due  by  his  father  was  not  in  its 
nature  one  which  bound  the  son. 

It  will,  therefore,  be  still  necessary  in  all  cases  where  a  creditor  seeks  • 
in  suit  to  bind  a  son's  estate  in  ancestral  or  other  property,  for  a  debt 
incurred  by  his  father  and  not  by  him,  that  the  son  should  be  made  party 
to  the  suit.  The  son  can  then  raise  all  proper  defences,  and  if  a  decree 
for  sale  shall  be  made,  a  purchaser  will  be  protected  without  any  preju- 
dice being  done  to  the  son. 

The  decision  in  the  present  cases  following  Muddun  Thakoor's 
case  (1)  and  Bunsi  Koer's  case  (2)  and  several  other  cases  of  sales  under 
decrees  made  for  sale  of  the  property  mortgaged  is  in  no  way  inconsistent 
with  the  recent  decision  of  the  Privy  Council  in  Hardi  Narain  Sahu  v. 
Ruder  Perkash  Misser  (3),  in  which  it  was  held  that  a  sale  under  a  money 
decree  against  a  father  of  his  right,  title  and  interest  in  ancestral  property 
did  not  pass  the  interest  of  his  son  in  the  ancestral  property  sold.  That 
case  affirmed  the  decision  in  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (4). 
The  case  of  Muddun  Thakoor  was  apparently  believed  by  tha  Privy 
Council  to  be  the  case  of  a  mortgage  and  a  decree  thereon  directing  sale 
of  the  lands  mortgaged — see  the  judgment  of  the  Court  referring  to  the 
decree  for  sale. .  Suraj  Bunsi  Koer's  case  was  certainly  one  of  mortgage, 
and  in  it  Deendyal' a  case  was  referred  to.  Hardi  Narain  Sahu's  case  (3) 
explains  the  distinction  between  sales  under  the  two  classes  of  cases, 
and  the  different  result  of  the  sales  under  the  different  decrees. 

MUTTUSAMI  AYYAR,  J  : — I  assent  to  the  order,  as  it  is  in  accordance 
with  the  recent  ruling  of  the  Privy  Council. 


(1)  1I.A.  391.         (2)  6  I. A.  88.  (3)  100.  626.  .  (4)  4  LA.  247. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


SUNDARA  (Defendant  No.  l),  Petitioner  v.  S  QBE  ANNA  (Plaintiff}, 
'  Respondent*      [12th  March,  1886.] 

Civil  Procedure    Code,  Section  206 — Jurisdiction  of  Court  to   amend  its  decree  after 
appeal. 

Under  Section  206  of  the  Code  of  Civil  Procedure  a  Court  has  power  to  amend 
its  decree  by  bi-iuging  it  muo  conformity  with  tne  judgment,  after  the  said  decree 
has  been  confirmed  oil  appeal. 

[Overruled,  18  M.  214  (215)  (F.B.)  ;  H.  F.,  11  A,  267   (-278)  ;  18  B.  5-42   (545) ;  6  C. 
P.L.E.  143;  Appr.,  10  A.  5i  (55;  ;  JR.,  15  M.  403  (404).] 

THIS  was  a  petition  under  Section  622  of  the  Code  of  Civil  Procedure 
against  an  order  of  T.  Rangaeharyar,  District  Munsif  of  Tiruvarur  in  the 
Tanjore  district. 

The  petitioner,  Sundara  Ayyan,  defendant  No.  1  in  suit  No.  39  of 
1883,  sought  to  have  the  decree  m  che  suit  amended  under  Section  206 
of  the  Code  of  Civil  Procedure.  The  decree  declared  that  the  perso.i  of 
defendant  No.  1  and  his  property  generally  should  be  liable  for  trie  sum 
decreed ;  whereas  the  prayer  in  the  plaint  was  that  certain  property 
hypothecated  by  him  to  secure  payment  of  the  sum  claimed  should  be 
held  liable  ;  and  in  toe  judgment  it  was  decided  that  the  property  hypothe- 
cated should  be  sold  for  tne  amount  of  the  decree.  Upon  this  petition 
the  Munsif  delivered  che  following  judgment : — 

"The  decree  in  question  was  appealed  against  and  raversed  by  the 
District  Court  of  Noroh  Tanjore.  Tne  matter  was  taken  up  before  the 
High  Court  in  second  appeal.  The  High  Court  reversing  tne  decree  of 
the  Lower  Appellate  Court,  confirmed  the  decree  of  this  Court.  The 
ground  stated  in  the  petition  tor  correcting  the  decree  was  a  ground  of 
appeal  from  the  decree  of  this  Court.  The  matter  has  gone  up  for 
consideration  before  the  higher  Courss,  and  lor  some  reason  or  other  the 
relief  expressly  prayed  lor  uy  the  petitioner  was  not  granted.  I  consider 
that  Section  20b  applies  only  to  final  decrees  and  such  decrees  as  have 
not  ceased  to  be  final  by  an  appeal  having  been  preferred  against  them. 
The  deeree  between  the  parties  as  it  now  exists  is  not  a  mere  [355] 
decree  of  this  Court,  but  one  approved  by  the  High  Court  on  second 
appeal;  and  this  Courc  has  no  power,  in  my  opinion,  to  alter  such  decree ; 
and  more  so,  as  the  petitioner  failed  to  have  io  seo  right,  though  one  of 
his  appeal  grounds  expressly  referred  to  this  relief.  Petition  is  dis- 
missed." 

The  ground  upon  which  this  petition  was  based  was  that  the  Munsif 
had  failed  to  exercise  jurisdiction  in  refusing  to  amend  his  decree  by 
bringing  it  into  conformity  with  the  judgment. 

Parthasaradi  Ayyangar,  for  petitioner. 

.Respondent  did  not  appear. 

JUDGMENT. 

We  do  not  agree  with  the  District  Munsif  that  his  jurisdiction  to 
amend  the  decree  under  Section  206  is  affected  by  that  decree  being 

*  Civil  Revision  Petition  318  of  1885. 
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approved  on  second  appeal  by  the  High  Court.  Section  206,  Civil  Proce- 
dure Code,  enacts  that  the  decree  must  agree  with  the  judgment,  and,  if 
there  is  an  error,  the  C  >urt  shall  amend  the  decree  so  as  to  bring  it  into 
conformity  with  the  judgment.  We  set  aside  with  the  order  of  the  District 
Munsif  and  direct  him  to  pass  fresh  orders. 


9  M.  355. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


1886 

MARCH  12. 

APPEL- 
LATE 
CIVIL. 

9  M.  354. 


AMMA  (Defendant  No.  1),  Appellant  v.  KUNHUNNI  (Plaintiff), 
Respondent.'''      [17th  March,  1886.] 

Civil  Procedure  Code,  Sections  562,  565,  566 — Illegal  order  of  remand. 

A  District  Munsif  having  t*ken  all  the  evidence  offered  on  the  issues  in  a 
suit,  disposed  of  the  suiS  upon  his  finding  on  ona  of  the  .issues  without  deciding 
the  rest. 

On  appeal  the  District  Judge  reversed  the  decree  and  remanded  the  suit  for  the 
trial  of  the  issues  left  untried  : 

Held,  that  under  Saction  562  of  the  Code  of  Civil  Procedure,  the  order  of 
remand  was  illegal. 

APPEAL  against  an  order  of  H.  J.  Stokes,  Acting  District  Judge  of 
South  Malabar,  in  appeal  No.  1  of  1885,  remanding  suit  No.  63  of  1884 
on  the  file  of  the  District  Munsif  of  Calicut  for  trial  of  certain  issues  left 
untried  by  the  said  Court. 

[356]  The  facts  appear  from  the  judgment  of  the  Court  (KERNAN  and 
MUTTUSAMI  AYYAR,  JJ.). 

Sankara  Menon,  for  appellant. 

Sankara  Nayar,  for,  respondent. 

JUDGMENT. 

The  Court  of  first  instance  tried  all  the  issues,  that  is,  the  Munsif 
took  evidence  on  them  all.  But  the  Munsif  thought  that  his  finding  on 
the  third  issue  would  render  unnecessary  any  finding  on  .the  other  issues. 

On  appeal  the  District  Judge  reversed  the  finding  on  the  third  issue 
and  ordered  the  case  to  be  remandad  for  trial  by  the  Court  of  first  instance 
of  the  issues  untried. 

This  order  was  supposed  to  be  justified  by  Section  562  of  the  Code 
of  Civil  Procedure,  but  it  was  not  legally  justifiable  under  that  Section. 
That  Section  provides  that  if  a  Lower  Court  has  disposed  of  the  suit  on 
a  preliminary  point  so  as  to  exclude  evidence  of  fact  which  appears  to  the 
Appellate  Court  essential  co  Che  determination  of  the  case,  and  if  the 
decision  on  that  preliminary  point  is  reversed  on  appeal,  then  the  Appel- 
late Court  may  remand.  But  in  this  case  no  evidence  appears  to  nave 
been  excluded,  as  evidence  was  given  on  the  issue  which  tue  Judge  has 
directed  to  be  tried.  The  Judge  should  have  acted  either  on  Section  565 
or  566. 

We  set  aside  the  order  of  uhe  District  Judge  and  direct  him  to  restore 
the  case  to  his  file  and  proceed  according  to  law. 

Costs  of  this  appeal  to  be  provided  for  in  the  decree. 


•  Appeal  against  Order  116  of  1885. 
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APPELLATE  CEIMINAL. 

APPEL-  Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 

LATE 

CRIMINAL.  SCOTT  v.  BICKBTTS.*     [9bh  April,  1886.] 

9  H.  356=    Criminal  Procedure   Code,    Section  526—  District  Magistrate  and  Civil   and   Sessions 
2  Weir  677.  Judge  (qua  Magistrate)  of  Bangalore  subordinate  to  High  Court. 

The  District  Magistrate  and  the  Civil  and  Sessions  Judge  of  the  Civil  and 
Military  Station  at  Bangalore  are  Magistrates  subordinate  to  the  High 
Court  at  Madras  within  the  meaning  of  Section  526  of  the  Code  of  Criminal 
Procedure. 

IN  petition  No.  19  of  1886,  James  Scott  prayed  that  the  High  Court 
would  withdraw  case  No.  97  of  1886  on  the  file  of  the  District  [357] 
Magistrate  of  Bangalore,  as  well  as  case  No.  1  of  1886  on  the  file  of  the 
Civil  and  Sessions  Judge  of  Bangalore,  and  try  them,  or  transfer  them 
for  trial  to  a  Presidency  Magistrate  of  Madras,  or  transfer  the  former  case 
to  the  file  of  the  Civil  and  Sessions  Judge  of  Bangalore. 

In  petition  No.  23  of  1886,  Lancelot  Kicketts  prayed  that  case  No.  1 
of  1886  on  the  file  of  the  Civil  and  Sessions  .fudge  of  Bangalore  might  be 
transferred  to  the  file  of  the  District  Magistrate  of  the  said  station  to  be 
tried  with  case  No.  97  of  1886  on  the  file  of  that  Magistrate. 

Mr.  Branson  and  Mr.  Grant,  for  Scott. 

Mr.  Shaw,  for  Kicketts. 

JUDGMENT. 

We  think  we  have  jurisdiction  to  transfer  these  cases,  as  the  Courts 
of  both  Magistrates  are  as  Courts  of  Magistrates  of  the  First  Class  sub- 
ordinate to  this  Court  within  the  meaning  of  Section  526  of  the  Code  of 
Criminal  Procedure. 

We  think  that,  under  the  circumstances  stated  in  the  affidavits  on 
both  sides,  it  is  necessary  for  the  ends  of  justice  to  transfer  these  two 
cases  from  the  Courts  of  Colonel  Hill  and  Major  Maltby,  respectively,  to 
be  heard  and  inquired  into  by  another  competent  Magistrate.  The  cases 
are  case  and  cross-case,  and  it  will  conduce  to  convenience  that  they  should 
be  heard  by  the  same  Magistrate.  There  is  no  other  Magistrate  at 
Bangalore  to  whom  the  cases  can  be  transferred.  Mr.  Scott  states  he 
intends  to  summon  Major  Maltby  as  a  witness,  and  that  he  and  Mr.  Bicketts 
are  very  intimate  friends.  We  do  not  say  that  Major  Maltby  would  be 
influenced  in  his  decision  by  that  fact,  but  we  think  we  are  justified  in 
removing  the  case  under  the  circumstances  from  his  Court. 

As  to  Colonel  Hill's  jurisdiction,  counsel  for  Mr.  Ricketts  contends 
that  no  offence  was  committed  outside  the  Civil  and  Military  station,  and 
that  Colonel  Hill  has  no  jurisdiction  to  try  either  case.  We  should  then 
either  allow  the  two  cases  to  proceed  in  separate  Courts,  or  remove  the 
cases  to  ba  inquired  into  by  a  Magistrate  in  Madras. 

We  think  the  latter  is  the  course  we  ought  to  pursue,  although  some 
inconvenience  may  follow. 

We  order  accordingly  both  cases  be  transferred  to  the  file  of  Colonel 
Smith,  the  Chief  Presidency  Magistrate  of  Madras. 

Solicitors  for  Kicketts  :  'Barclay  &  Morgan. 

*  Criminal  Miscellaneous  Petitions  19  and  23  of  1886. 
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[358]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,   Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayijar,  Mr.  Justice  Brandt,  and 

Mr.  Justice  Parker. 


REFERENCE  UNDER  SECTION  46  OF  THE  INDIAN  STAMP  ACT,  1879.* 

[9th  March,  1886.] 

Stamp  Act,    Schedule  I,  Article  50,  Clause(b)— Court  Fees  Act,  ScJiedule  II,  Article  10 
(a)  —  Vakalatnama  —Power-oJ '-attorney. 

A  document  was  given  to  P  by  thirty-six  persons  jointly  interested  in  a 
certain  sum  of  money  authorizing  him  to  appear  before  a  certain  officer  and 
receive  payment  thereof : 

Held,  that  the  document  was  a  power-of- attorney,  and  that  consequently  the 
proper  stamp  duty  was  one  rupee,  leviable  under  the  Indian  Stamp  Act,  1879, 
Schedule  I,  Article  50  (b). 

THIS  was  a  reference  by  the  Board  of  Eevenue  under  Section  46  of 
the  Indian  Stamp  Act,  1879. 

The  case  was  stated  as  follows : — 

"  Certain  sums  of  money  had  been  ordered  to  be  refunded  to  thirty- 
six  raiyats  in  respect  of  thirty-seven  pattas,  thirty-six  being  sole  pattas 
and  the  thirty-seven  a  joint  patta,  in  the  names  of  all  the  raiyats  On 
the  31st  August  1885,  these  raiyats  executed  a  joint  document  bearing  a 
Court  Fee  adhesive  stamp  of  the  value  of  8  annas,  authorizing  one  Pitchu 
Ayyan  to  receive  the  money  on  their  behalf  and  sign  the  refund  bill.  The 
question  then  for  consideration  is,  whether  the  document  is  properly 
stamped  as  a  vakalatnama  with  a  Court  Fee  stamp  of  the  value  of  8 
annas  under  Article  10  (a),  Schedule  II  of  Act  VII  of  1870,  or  whether  it 
should  be  stamped  with  a  stamp  of  the  value  of  one  rupee  as  a  power-of- 
attorney  under  Article  50,  clause  (b)  of  the  schedule  to  the  General  Stamp 
Act,  I  of  1879." 

The  Acting  Government  Pleader  (Mr.  Powell)  for  the  Board  of 
Revenue. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAB, 
BRANDT,  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

We  are  of  opinion  that  the  instrument  should  bear  a  stamp  of  the  value 
of  one  rupee  under  Article  50,  Clause  (b),  Schedule  I  of  the  Stamp  Act. 

[359]  This  instrument  under  which  Pitchu  Ayyan  is  authorized  to 
receive  payment  of  the  money  to  which  the  raiyats  are  entitled  is  a  power  on 
behalf  of  thirty-six  persons  jointly  interested  in  a  particular  fund  autho- 
rizing him  to  do  a  single  act,  and  there  is  nothing  before  us  to  show  that 
the  persons  entitled  to  the  refund  would  be  required  to  do  more  than  appear 
in  person  or  by  a  person  duly  authorized  by  them  before  the  officers  direct- 
ed to  refund  the  money  and  to  receive  it. 

This  decision  in  no  way  conflicts  the  decision  of  this  Court  in  referred 
oase  No.  4  of  1885.  Reference  under  Stamp  Act,  Section  46  (1). 


1886 

MARCH  9. 

FULL 
BENCH. 

8  M.  358 

(F.B.). 


Referred  case  1  of  1886. 
(1)  9  M.  146. 
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MARCH  19.  APPELLATE  CIVIL. 

APPEL-          Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice 
LATE  Muttusami  Ayyar. 

CIVIL. 

SlMSON  AND  OTHERS  (Plaintiffs),  Appellants    v.  VlRAYYA 
9  M.  359.        (Defendant],  Eespondent*      [26th  February,  and  19th  March,  1886.] 

Contract — Breach — Rescision — Reciprocal  promises  -Condition  precedent — Damages- 
Measure  of. 

On  6th  March,  1883,  V  promised  to  sail  5,000  bags  of  gingelly  seed  at  Rs.  7 
As.  11  a  bag  to  S  Two-thirds  of  the  price  was  paid  in  advance.  V  agreed  to 
deliver  the  5,000  bags  at  the  end  of  April,  and  to  give  S  notice  as  instalments  of 
1,000  bags  were  ready  for  delivery  within  the  stipulated  time,  and  S  promised 
to  pay  V  the  balance  of  the  contract  price  on  eao,h  instalment  when  ready  for 
delivery.  There  was  neither  delivery  nor  payment  in  terms  of  the  contract. 

3,000  bags  were  delivered  by  V,  but  S  did  not  pay  the  balance  of  the  price  due, 
and  2,000  bags  were  never  delivered.  On  7th  May,  V  declined  to  deliver  these 
bags,  on  the  ground  that  S  had  not  paid  the  balance  of  the  contract  price  for  the 
3.000  bags  delivered  when  ready  for  delivery,  and,  subsequently,  repaid  to  S  the 
balance  due  to  him  of  the  money  advanced. 

In  a  suit  by  S  against  V  for  damages  for  non-delivery  of  2,000  bags  : 

Held,  that  V  was  not  excused  from  performance  of  his  promise  by  the  failure 
of  S  to  pay  the  balance  due  for  the  bags  delivered,  and  that  S  was  entitled  to 
recover  the  difference  between  the  markflt,  Rnd  the  contract  price  on  the  day  the 
contract  was  broken  by  V. 

[R.,  lOInd.Cas.  18  (19).] 

APPEAL  from  the  decree  of  K.  Krishnasami  Rau,  Subordinate  Judge 

at  Cocanada,  in  suit  17  of  1883. 

[360]  The  plaintiffs,  Messrs.     Simson  Brothers,  sued  the  defendant, 

Golla  Virayva,   for  Rs.  6,821-13-0,  damages  for  breach  of  a  contract  to 

supply  5, 000  bags  of  gingelly  seed. 

The  Subordinate  Judge  gave  plaintiffs  a  decree  for  Rs.  500.    Plaint- 
iffs  appealed  against  this  decree  so  far  as  it  dismissed  their  claim  for 
Rs.  6,321-13-0,  and  the  defendant  objected  to  the  decree  forRs.  500. 
The  facts  and   arguments  appear  from  the  judgment  of  the  Court, 

(COLLINS,  C.J.,  MUTTUSAMI  AYYAR,  JJ. 

The  Acting  Advocate- General  (Mr.  Shephard),  for  appellants. 
Mr.  Shaiu,  for  the  respondent. 

JUDGMENT. 

The  appellants  and  the  respondent  are  merchants  residing  in 
Cocanada,  and  on  the  6th  March,  1883,  the  latter  contracted  to  sell  to 
the  former  5,000  bags  of  white  gingelly  seed  at  Rs.  7,  As.  11,  per  bag. 
The  contract  price  amounted  to  Rs.  38,457-8-0,  of  which  two-thirds, 
the  sum  of  Rs.  25,625,  were  paid  in  advance.  The  respondent  agreed  to 
deliver  the  5,000  hags  on  board  the  appellants'  ship  at  the  end  of  April, 
1883,  and  to  give  them  notice  as  instalments  of  1,000  bags  each  were 
made  ready  for  delivery  within  the  stipulated  time  ;  and  the  appellants 
engaged  to  pay  him  ore-third  of  the  contract  price  on  each  instalment 
when  it  was  ready  for  delivery.  There  was  neither  delivery  nor  payment 
in  the  terms  of  the  contract.  But  it  is  admitted  that  2,995  bags  were 
delivered  at  Masulipatam  on  board  the  Macedonia  on  the  15th  May, 
1883,  and  that  Rs.  125  were  paid  on  account  of  the  balance  of  price. 

*  Appeal  12  of  1885. 
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No  claim  is,  however,  now  made,  either  by  the  appellants  in  1886 
respect  of  the  bags  so  delivered  with  reference  to  the  delay  in  their  deli-  MARCH  19. 
very,  or  by  the  respondent  on  account  of  the  apoellants'  failure  to  pay  the 
remainder  of  the  proportionate  price;  and  the  present  litigation  is  confined 
to  the  bags  of  gingelly  seed,  which  the  appellants  asserted  were  short 
delivered.  Their  case  was,  that  2,995  bags  were  alone  delivered  on  the 
15th  May ;  that  the  remainder  was  never  delivered  at  all,  though  the 
time  for  delivery  was  extended  to  the  20th  June  in  regard  to  2,000  bags  ; 
that  Es.  11  a  bag  was  the  market  price  on  that  date,  and  that  the  respond- 
ent was  further  liable  to  Day  a  sum  of  Es.  68-2-0,  which  represented  the 
charges  incurred  on  re-shipment  of  342  bags.  The  respondent's  conten- 
tion was  that  3,000  bags  were  delivered  on  the  15th  May  ;  that  on  the 
appellants'  refusal  to  pay  the  balance  of  the  [361]  proportionate  price  on 
2,000  bags,  which  were  reported  to  be  ready  for  delivery,  he  rescinded 
the  rest  of  the  contract,  and  that  he  was  not  responsible  for  the  cost  of 
re-shipment. 

As  to  the  five  bags,  this  appeal  is  not  pressed  at  the  hearing,  and  as 
to  Es.  68-2-0,  we  consider  that  the  decision  of  the  Subordinate  Judge  is 
right.  The  learned  Advocate-General  drew  our  attention  to  the  evidence 
of  the  respondent's  witness  Eamamurti,  who  deposed  that  some  of  the 
bags  got  wet  when  they  were  taken  to  the  steamer  and  were  consequently 
returned  by  the  captain  of  the  vessel.  We  cannot  accept  this  evidence 
without  more  as  sufficient  to  show  that  the  seeds  were  materially  dam- 
aged, or  that  there  was  any  negligence  on  the  part  of  the  respondent  in 
respect  of  those  bags.  The  substantial  claim  we  have  to  consider  is  that 
which  relates  to  2,000  bags,  and  the  questions  raised  for  our  decision  in 
connection  with  it  are  : — (l)  whether  the  time  for  their  delivery  was  ex- 
tended to  the  20th  June,  and,  if  so,  whether  the  market  price  on  that  day 
was  Es.  11  a  bag  ;  (2)  whether  the  appellants  broke  their  part  of  the  con- 
tract by  refusing  payment  of  the  balance  of  price  due  on  2,000  bags  ;  (3) 
whether  the  respondent  became  entitled  by  such  breach  to  rescind  the 
rest  of  the  contract ;  and  (4)  whether  any,  and  what,  compensation  was 
due  to  the  appellants,  if  not  the  amount  claimed  by  them.  The  corres- 
pondence which  took  place  between  the  parties  clears  the  way  to  a  cor- 
rect decision  to  a  considerable  extent,  and  we  shall  proceed  to  refer  to  such 
portions  of  it  as  are  material.  On  the  25th  March  the  respondent's  brother 
sent  him  a  telegram  to  the  effect  that  gingelly  seeds  were  not  procurable 
at  Jaggaiyapet,  and  it  was  desirabto  to  settle,  though  at  some  loss  (Exhibit 
A).  This  shows  that  so  early  as  in  March  the  respondent  experienced 
difficulty  in  procuring  the  seeds,  and  that  tbev  were  scarce  in  the  market. 
On  the  18th  April,  however,  the  respondent  wrote  to  the  appellants  the 
letter  marked  D,  stating  that  2,000  bags  were  ready  for  delivery  and 
that  the  rest  were  expected  from  Jaggaiyapet,  and  requesting  that  Es.  125, 
the  balance  of  price  due  for  2,000  bags,  might  be  remitted  to  him.  We  may 
observe  here  that  the  balance  really  due  was  Es.  5,125,  and  that  Es.  125 
was  mentioned  instead  by  mistake.  On  the  20th  April,  the  appellants 
inquired  by  telegram  whether  the  respondent  was  sure  that  5,000  bags  could 
be  delivered  on  the  20th  May,  and  he  replied  on  the  same  day  by  his  letter 
F,  that  he  was  waiting  for  information  from  Jaggaiyapet.  He  also 
[362]  sent  the  telegram  G  that  he  would  reply  as  soon  as  be  got  the 
information.  On  the  21st  April,  the  appellants  acknowledged  the  receipt  of 
letter  D.and  forwarded  a  cheque  for  Es.125,  which  they  also  described  as  the 
balance  due  on  2,000  bags.  They  further  inquired  whether  the  remaining 
3,000  bags  would  be  delivered  or  not,  as  they  desired  to  buy  them  elsewhere 

647 


9  Mad.  363 


INDIAN   DECISIONS,   NEW  SERIES 


[Vol. 


1886        if  the  respondent  could  not  deliver  them,  and  added  that,  of  course,  3,000 

MARCH  19.    bags  at  least  would  be  ready,  as  be  had  bought  that  quantity  (Exhibit  IV). 

Thus,  it  appears  that  on  the  21st  April,  2, 000  bags  were  ready  for  delivery, 

APPEL-     that    1,000  bags  more    were  expected    to  be    ready  soon,  and  that  the 

LATE       parties  were  in  doubt  whether  the  remaining  2, 000  bags  could  be  procured. 

CIVIL.      On  the  24th  April,  1883,  the  respondent  pointed  out  that  Rs.  125  were 

inserted  in  his  letter  D,  by  mistake  for  Rs.  5,125,  and  that  the  appellants 

9  M.  359.  should  remit  the  balance  of  Rs.  5,000  (Exhibit  H).  To  this,  however, 
the  appellants  did  not  send  a  reply,  but  Mr.  Simson  admitted  in  his 
evidence  that  he  declined  to  pay.  The  reason  which  he  gave  for  this 
refusal  was  by  no  means  satisfactory.  He  said  he  did  not  know  that  a 
clause  was  inserted  in  the  contract  in  regard  to  the  payment  of  propor- 
tionate price  as  instalments  of  1,000  bags  were  made  ready  for  delivery, 
and  that  the  respondent  never  told  him  of  it;  but  that  when  he  discovered 
that  it  was  part  of  the  contract,  he  made  no  objection  to  it.  He  added 
that  he  told  the  respondent  that  he  bad  no  right  to  out  in  such  a  clause. 

On  the  26th  April,  the  respondent  sent  to  the  appallants  letter  E,  in 
which  he  explained  that  3.000  bags  could  be  delivered  on  the  20th  May, 
and  that  the  remaining  2,000  bags  might  be  delivered  on  the  20th  June, 
and  he  earnestly  requested  that  the  time  fixed  for  their  delivery  might  be 
extended  to  the  20th  June.  The  appellants'  contention  as  to  this  part  of 
the  case  was  that  they  extended  the  time  accordingly  and  sent  a  verbal 
message  to  that  effect  by  one  Venkata  Reddi.  It  is  strange  that  they  did 
not  call  Venkata  Reddi  as  a  witness ;  though  assuming  that  the  message 
was  sent,  it  may  well  be  that  it  was  never  delivered  to  the  respondent. 

It  is  not  denied  for  the  appellants  that,  as  observed  by  the 
Subordinate  Judge,  Exhibit  E  contains  an  endorsement  that  they 
received  the  letter  on  the  28th  April,  and  sent  a  reply  to  it  on  the  1st 
May.  Exhibit  I,  is  a  letter  from  the  appellants  to  the  respondent  of 
1st  May,  and  after  acknowledging  two  letters  from  [363]  the  respond- 
ent, dated  the  24th  and  25th  April,  and  referring  to  the  telegram 
already  sent  that  the  steamer  would  arrive  at  Masulipatam  on  the 
15th  May,  it  proceeded  to  state  as  follows: — "You  must  borrow 
"  gingelly  for  the  steamer,  as  we  cannot  fill  her  without  your  seed,  and 
"  the  claim  for  dead  freight,  which  we  shall  have  to  pay  if  we  leave  space 
"  in  her  for  2,000  bags,  will  amount  to  Rs.  6,000.  Please,  therefore,  do 
your  utmost  to  get  the  seed  somehow  or  other  and  avoid  such  disastrous 
"  loss.  We  note  you  have  already  purchased  3,000  bags,  but  for  the  balance 
"  2,000  bags  you  must  also  arrange  and  ship  them  by  the  said  stea- 
"  mer  in  time,  either  by  borrowing  or  by  purchasing  from  other 
"  people."  It  is  not  possible  to  reconcile  this  letter  with  the  appellants' 
contention  that  they  extended  the  time  for  delivery  to  the  20th 
June  ;  but  it  shows  on  the  contrary  that  they  were  most  anxious  that 
the  2,000  bags  should  be  delivered  on  the  15th  May,  and  that  they  insisted 
on  the  respondent  borrowing  or  purchasing  them  in  time  for  shipping  them 
on  that  date  if  he  desired  to  avoid  the  penalty  of  paying  Rs.  6,000  as  dead 
freight.  The  letter  of  the  25th  April,  which  is  acknowledged  in  Exhibit  I, 
was  not  produced  by  the  appellants.  They  stated  that  that  letter  was  mis- 
laid, but  beyond  their  statement,  there  was  no  other  evidence.  Seeing  how 
inconsistent  their  account  of  the  extension  of  time  by  a  verbal  message  is 
with  their  own  letter,  we  are  not  preoared  to  hold  that  the  Subordinate 
Judge  was  in  error  in  finding  that,  instead  of  extending  the  time,  they  re- 
fused all  extension  beyond  the  15th  May.  In  May  the  price  began  to  rise,  and 
one  Mahomed  Kasim  wrote  to  the  respondent  on  the  3rd  idem  that  gingelly 
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seed  sold  at  Jaggaiyapet  on  1st  May  at  Es.  803  per  putti  (Exhibit  III).  1886 
On  the  1st  May  the  appellants  sent  to  the  respondent  a  telegram  requiring  MARCH  19, 
him  to  borrow  2,000  bags  and  to  ship  all  the  5, 000  bags  on  the  15th  idem. 
The  respondent  stated  in  reply  on  the  3rd  May,  that  the  appellants  did  APPEL- 
not  fulfil  their  part  of  the  contract  in  regard  to  payment  of  proportionate  LATE 
price  on  the  bags  which  were  ready  for  delivery;  that  he  incurred  a  great  CIVIL, 
loss  in  purchasing  3,000  bags ;  that  in  consequence  of  the  breach  of  con- 
tract on  their  part  to  pay  the  balance  of  proportionate  price  he  lost  many  9  M-  3S9- 
opportunities  of  purchasing  gingelly  seed  at  once,  and  that  therefore  he 
was  not  to  blame  for  it.  On  the  5th  May  he  sent  a  reply  (Exhibit  VIII) 
to  the  appellants'  letter  I.  In  this  he  noted  the  contents  of  that 
letter  and  remarked,  "  Had  you  sent  [364]  the  balance  as  soon 
"  as  I  informed  you  that  gingelly  seed  had  been  made  ready  in  obe- 
"  dience  to  •  the  terms  of  the  contract,  I  would  have  completely 
"  fulfilled  my  contract  in  due  time,  as  I  did  for  the  money  you  bad 
"  given  me  in  advance.  But  you  did  not  act  up  to  the  terms  of  the 
"  contract.  So  it  is  evident  that  it  is  not  at  all  a  fault  of  mine,  and  so  I 
"  am  not  responsible  to  make  arrangements  for  the  delivery  of  the  remain- 
"  ing  bags."  On  the  7th  May  the  aprellants  wrote  to  the  respondent  to 
the  effect  that,  though  they  were  most  anxious  to  help  the  respondent, 
they  could  not  do  more  than  what  they  had  already  done.  They  then 
proceeded  to  state,  in  justification  of  non-payment  of  proportionate 
price,  that  the  amount  already  advanced  was  Es.  10,375  in  excess 
of  the  full  value  of  2,000  bags,  and  that  the  dead  freight  and  the 
penalty  they  might  have  to  pay  for  short  shipment  was  Es.  10,000. 
In  this  letter  only  2,000  bags  are  spoken  of  as  ready  for  delivery,  though 
it  had  previously  been  intimated  to  them  that  3,000  bags  were  ready ;  but 
•  it  must  ba  borne  in  mind  that  this  letter  was  written  in  answer  to  the 
respondent's  complaint  that  the  balance  of  proportionate  price  on  2,000 
bags  was  not  paid  as  required  by  him.  In  their  letter  the  appellants 
further  said,  "  You  say  you  will  deliver  the  remaining  2,000  bags  by  the 
"  20th  June.  Is  this  quite  certain,  and  can  we  rely  on  your  doing  so 
"  without  doubt  ?  It  is  most  important  to  know  this  positively,  so  that 
"  we  may  arrange  matters  for  the  best"  (Exhibit  V).  Mr.  Simson  states 
in  his  evidence  that  the  respondent  declined  on  the  7th  May,  to  under- 
take to  deliver  2,000  bags  on  the  20bh  June.  Again,  the  appellants 
addressed  to  the  respondent  letter  II  on  the  12th  May  and  inquired,  after 
stating  that  he  had  no  cause  for  complaint  in  regard  to  payment  of  ba- 
lances, whether  be  would  ship  2,000  bags  of  castor  seed  instead  of  gingelly 
seed  to  save  dead  freight,  and  whether  he  would  make  ready  for  shipment 
the  remaining  2,000  bags  of  gingelly  seed  by  the  20th  June  if  the  balance 
of  price  were  paid.  The  respondent  did  not  accede  to  the  appellants' 
suggestion,  and  intimated  to  them,  on  the  19th  May.  that  he  would  neither 
lend  them  2,000  castor  bags  nor  supply  the  remaining  2,000  gingelly  bags 
by  the  20th  June  (Exhibit  IX).  In  advertence  to  this  letter,  the  appellants 
sent  letter  VI  on  the  24th  May,  stating  that  the  respondent  had  got  into 
the  hands  of  some  unscrupulous  person  who  was  trying  to  stir  up  a  differ- 
ence of  opinion  between  them,  and  that  if  he  saw  their  agent,  Mr.  Hay, 
[365]  the  latter  would  point  out  that  he  took  an  erroneous  view  of  his 
liability  as  a  contractor.  Though  a  hope  was  expressed  that  the  difference 
might  thus  be  settled,  no  further  correspondence  took  place  until  the  25th 
June.  When  the  respondent  made  up  an  account  of  what  was  due  to 
him  in  respect  of  3,000  bags  delivered  out  of  5,000  bags,  and  remitted  to 
the  appellants  the  balance  due  to  them  out  of  the  money  advanced  and 
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1886       of   the  subsequent  payment  of  Ks.  125  (Exhibit  K)  on  the  27th  June,  the 
MARCH  19.   appellants  wrote  to  the  respondent  letter  VII  in  which  they  acknowledged 

receipt  of  letter  K  and  said  "  we  are  sending  a  steamer  to  Masulipatam, 

APPEL-    "  due  there  about  the  15th  July  next,  for  the  balance  of  5,000  bags   gin- 

LATE       "  gelly  seed  you  sold  us.     We  trust,  having  given  you  so  long  a  time   to 

CIVIL.      "  Deliver  and  assist  you  in  completing   your  contract,  that  you  will  have 

"  no  difficulty  in  effecting  a  shipment  under  Mr.  Hay's  instructions.    Please 

9  M.  339.     ''  telegraph  us  as  soon  as  you  receive  the  present,  whether  you    will   be 

"  ready  to  ship  by  that  time." 

As  already  observed,  the  appellants'  contention,  that  they  extended 
the  time  for  delivery  from  30th  April  to  20th  June  in  regard  to  2,000  bags, 
cannot  be  supported.  The  oral  evidence  is  not  only  incomplete,  but  it  is 
also  inconsistent  with  their  letters  of  the  1st,  the  7th,  and  the  12th  May, 
and  with  Simson's  evidence  as  to  what  the  respondent  said  on  the  7th 
May.  In  the  first  they  told  the  respondent  that  he  must  deliver  all  the 
5,000  bags  on  the  15th  May,  and  in  the  other  two  they  inquired  whether 
he  would  be  able  to  deliver  the  2,000  bags  by  the  20th  June. 

The  respondent  repudiated  his  liability  to  deliver  them  at  all  on  the 
3rd,  the  7th,  and  the  19th  May;  we  must  accept  the  Subordinate  Judge's 
finding  on  this  po:nt.  It  is  argued  for  the  appellants  that  the  time  for 
delivery  must  then  be  taken  to  have  been  extended  at  least  to  the  15th 
May.  The  appellants  were  no  doubt  inclined  to  extend  the  time  until  the 
day  on  which  the  steamer  chartered  by  them  was  expected  to  arrive  at 
Masulipatam.  It  was  probably  for  that  purpose  they  inquired  on  the 
20th  April  whether  5,000  bags  could  be  delivered  on  the  20th  May, 
and  the  respondent's  reply,  dated  the  26th  April,  was  that  he  could 
get  them  ready  if  they  extended  the  time  to  the  20th  June.  On  the 
1st  May  they  refused  such  extension,  and  told  him  to  get  the  2,000 
bags  ready  bv  the  15th  Mav,  on  which  day  they  had  information  that  the 
steamer  would  touch  at  Masulipatam.  On  the  3rd  May  the  respondent 
[366]  charged  them  with  breach  of  contract  in  regard  to  the  payment  of 
balances,  and  on  the  5th  May  he  distinctly  repudiated  his  liability  for  future 
performance,  and  he  since  continued  to  do  so  whenever  he  was  asked  to 
deliver  the  2,000  bags.  The  evidence  discloses  no  trace  of  mutual  under- 
taking that  2,000  bags  were  to  have  been  delivered  on  the  15th  May,  and 
on  this  ground  we  are  unable  to  hold  that  there  was  an  extension  of  time, 
as  a  matter  of  mutual  agreement,  up  to  15th  May  either. 

Though  the  time  fixed  by  the  contract  was  the  30th  April,  it  was  con- 
sidered by  neither  party  as  of  its  essence  ;  and  when  the  contract  time  ex- 
P'red.  the  respondent's  application  for  an  extension  was  pending.  Though 
the  extension  which  the  respondent  sought  was  refused  on  the  1st  May, 
a  fresh  extension  was  offered  instead,  till  the  15th  May.  The  appellants 
demurred  to  it  on  the  3rd  and  5th  May,  and  it  was  finally  known  on  the  7th 
May  that  it  was  the  respondent's  fixed  resolution  to  stand  upon  the  right 
asserted  by  him  to  rescind  the  contract.  It  would  therefore  be  fair  to  assess 
the  damages,  if  any,  with  reference  to  the  market  price  on  that  day,  for  the 
appellants  could  not  reasonably  be  expected  to  go  into  the  market  to  buy 
the  bags  of  gingelly  seed,  which  the  respondent  refused  to  deliver,  until 
the  negotiations  for  an  extension  were  finally  at  an  end.  As  to  the  market 
prise,  the  Subordinate  Judge  takes  it  to  have  been  Es.  7-15-0  on  the 
day  of  the  breach.  The  evidence  is  conflicting  and  vague  as  to  the  quality 
of  the  gingeliy  seed  to  which  the  witnesses  referred.  We  should  ordinarily 
hesitate  to  come  to  a  different  finding,  but  in  the  present  case  the  Subordi- 
nate Judge  has  overlooked  the  respondent's  admission  contained  in  his 
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written  statement,  viz.,  that  the  market  price  was  Es.  8-2-0  a  bag  on  3rd 
May.     It  is  also  in  evidence  that   the    price  was    steadily    rising   in   the  MAE°H 
month  of  May,  and  we  must  therefore  find  that  the  difference  between  the 
contract  and  the  market  price  on  the  day  the  contract  was  broken  was 
7  instead  of  4  annas  per  bag.     It  remains  for  us  to  decide   the  question 
whether  the  respondent  was  entitled  to  rescind  the  contract  on  the  ground 
that  the  appellants  failed  to  pay  the  proportionate  price  on  the  3,000  bags 
which  were  ready  for  delivery.    There  is  no  doubt  that  the  proportionate 
price  was  not  paid,  and  that  such  non-payment  was  in  contravention   of  the 
terms  of  the  contract.  It  is  argued  by  the  learned  counsel  for  the  res- 
pondent that  the  promise  topreoare  for  delivery  instalments  of  1,000  bags 
[367]  and  the  promise  to  pay  the  balance  of  price  due  for  each  of  those 
instalments,  are  reciprocal  promises,  and  that  the  refusal  by  one  party  to 
perform  his  promise  gives  a  right  to  the  other  to  put  an  end  to  the  rest 
of  the  contract.     In  dealing  with  cases  like  the  present,  it  is  necessary  to 
keep  in  view  the  rule  stated  by  Coleridge,   C.J.,  in  Freeth  v.   Burr  (l), 
and  the  rules  of   law  applicable  to  conditions    precedent.     We   cannot 
adopt  the   argument  for  the    respondent    that    the    payment    for    each 
instalment  of  bags  which  were  made  ready  for  delivery,  was  a  condition 
precedent  to  the  preparatioa  of  the  remainder  for  delivery,     If  ifc  were 
so,  there  would  be  an  end  of  the  case.     The  contract  was  for  the  purchase 
of  5,000    bags  of   gingelly  seed,  and    upon   its    true  construction  there 
was  but  one  contract  for  that  quantity.     It  was  in  this  view  that  two- 
thirds  of  the  price  fixed  for  5,000  bags  was  paid  in  advance,   and  the 
receipt  E  contains  a  distinct  recital  that  the  advance  was  on  the  entire 
contract.     The    words    in    this  document    are    "  Es.    25,625,  being  the 
"  advance  due  for  the  5,000  bags  of  white  gingelly  which   was  contracted 
"  with  you  this  day  to  be  delivered  on  board  the  ship  at  Maaulipatam   at 
"  the  rate  of  Es.  7-11-0  per  bag,  was  paid  by  you  and  received   by  me." 
They  contemplate  one  entire  contract  and  one  delivery,  and  a   part-pay- 
ment in  advance  in  respect  of  the  whole.  It  appears  to  us  to  be  plain  that 
the  primary  or  general  intention  was  that  the  contract  should  be  single  and 
indivisible.     A  default  in  payment  of  the  balance  of  proportionate  price  in 
respect  of  one  or  more  instalments  cannot,  and  does  not,  go  to  the  whole 
root  of  the  contract.    Nor  is  this  a  con  tract  which,  like  the  one  in  Withers 
v.  Reynolds  (2),  is  capable  of   being  divided  into  as  many  independent 
contracts  as  there  are  instalments  to  be  prepared  for  delivery  ;  such  a  divi- 
sion would  be  at  variance  with  the  primary  intention    of  the  contracting 
parties.     According   to  general   principles  we  think    that  whenever  the 
primary    or   general  intention  is    unmistakably  clear    from    the    terms 
of    a    contract,    the  subsidiary   provisions  which  it  contains   must    be 
construed  with  reference  and  in  subordination  to  that  intention.     There  is 
therefore  no  foundation  for  the  argument  that  the  payment  of   the  balance 
of  price  for  each  instalment  was  a  condition  precedent  with  respect  to  any 
part  of  the  obligation  to  deliver  5,000  bags.     Nor  does  this  case  fall  under 
the  rule  that  [368]  where  one  party  refuses  to  perform  bis  part  of  the 
contract,  such  refusal  may  be  treated  by  the  other  party  as   setting  him 
free  or  releasing  him  from  the  future  performance  of  his   part  of  the  con- 
tract.    It  is  argued  that,  in  connection  with  this  rule,  the  fact  that  there 
was  a  part-payment  made  in  advance  is  immaterial,  since  a  party   may 
refuse  to  perform  his  part  of  the  agreement  either  in  its   entirety  or  in 
respect  of  so  much  of  it  as  may  still  remain  to  be  performed.      However 
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this  may  be,  we  do  not  consider  it  necessary  to  decide  this  question  for  the 
purposes  of  this  appeal.  Adverting  to  the  rule,  Coleridge,  C.J.,  said,  in 
Freeth  v.  Burr  (1),  "  It  is  in  substance,  as  we  understand  it,  that  you 
"  must  look  at  all  the  circumstances  of  the  case,  in  order  to  see  whether  the 
"one  party  to  the  contract  is  relieved  from  its  future  performance  by 
"  the  other  ;  you  must  examine  what  that  conduct  is  so  as  to  see  whether 
"  it  amounts  to  a  renunciation,  to  an  absolute  refusal  to  perform  the 
'  contract  such  as  would  amount  to  a  rescission  if  he  had  the  power  to 
"  rescind,  and  whether  the  other  party  may  accept  it  as  a  reason  for  not 
"  performing  his  part."  This  rule  was  adopted  by  Selborne,  L.C.,  in  the 
Mersey  Steel  and  Iron  Company  v.  Naylor  Benson  and  Co.  (2). 

Having  regard  then  to  the  circumstances  of  the  present  case,  it  is  not 
possible  to  hold  that  the  appellants'  conduct  amounted  to  a  renunciation  of 
the  contract,  or  to  an  absolute  refusal  of  future  performance.  Several  of 
their  letters,  those  of  the  1st,  7th,  and  25th  May,  and  of  the  27th  June, 
show  that  they  were  most  anxious  that  the  entire  contract  should  be  per- 
formed. It  was  only  natural  that  they  should  have  so  desired,  seeing 
that  the  market  was  steadily  rising.  They  were,  at  first,  averse  to  grant- 
ing an  extension  of  time,  but  in  this  they  did  not  go  beyond  their  rights 
under  the  contract.  It  is,  no  doubt,  true  that  they  broke  the  contract  in 
withholding'payment  of  proportionate  price  on  3,000  bags,  but  the  respond- 
ent intimated  to  them  that  he  could  not  arrange  for  the  purchase  of  2,000 
bags,  unless  the  time  was  extended  to  the  20th  June.  This  extension  they 
were  not  bound  to  grant,  and  the  failure  to  purchase  them  gave  them 
reason  to  apprehend  that  they  might  sustain  loss  by  having  to  pay  dead 
freight  and  penalty.  Exhibit  V  shows  that  they  hesitated  to  pay,  only  because 
the  respondent  had  not  bought  2,000  bags.  As  matters  then  stood,  the 
[369]  respondent  had  over  Es.  2,000  with  him  in  excess  of  the  value  of 
the  3,000  bags  purchased  by  him.  He  stated  in  his  letter  of  the  3rd  May 
that  he  would  have  purchased  the  2,000  bags  if  he  had  been  paid.  Why 
did  he  then  ask  for  an  extension  of  time  only  seven  days  before  ?  The 
correspondence  conveys  the  impression  that,  on  the  one  hand,  the 
appellants  intended  to  withhold  payment  of  the  balance  of  price  until  the 
respondent  was  in  a  position  to  assure  them  that  he  could  purchase  the 
2,000  bags  in  time  for  their  shipment  on  board  the  Macedonia,  and  that 
no  heavy  loss  would  be  entailed  on  them  ;  while  the  appellants,  who  were 
unable  to  arrange  for  their  purchase  owing  to  the  then  state  of  the  market, 
took  advantage  of  the  postponement  of  payment  for  which  his  own  con- 
duct gave  occasion,  to  set  himself  free  from  the  remainder  of  the  obliga- 
tion, especially  when  the  letter  of  the  1st  May  suggested  disastrous  loss 
as  the  probable  consequence  of  his  failure  to  arrange  for  the  purchase  of 
2,000  bags.  Whatever  counter-claim  the  respondent  might  then  have  had 
for  the  delay  in  payment,  and  for  breach  of  that  portion  of  the  contract 
which  relates  to  it,  the  appellants'  conduct  does  not  amount  to  a  renun- 
ciation of  the  contract  or  to  an  absolute  refusal  of  future  performance.  The 
result  then  is  that  the  decree  will  be  varied  so  as  to  award  Bs.  875  instead 
of  Rs.  500  as  damages,  that  the  appeal  will  be  allowed  to  this  extent  only, 
and  that  the  memorandum  of  objections  and  the  rest  of  the  appellants' 
claim  will  be  dismissed. 

We  give  the  appellants  the  costs  of  this  appeal. 

Attorney  for  plaintiffs  :  Wilson. 
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9M.  369  =  1  Weir  331. 
APPELLATE  CEIMINAL.  MARCH  29. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  APPEL- 

Brandt.  LATB 

QUEEN-EMPRESS  v.  ADEMMA.*     [29th  March,  1886.]  BIMINAL. 

9  M  369  = 
Penal  Code,  Section  312 — Miscarriage — With  child — Stage   of  pregnancy  immaterial.      **,,'• 

1  Weir  331. 

A  woman  is  with  child  within  the  meaning  of  Section  312  of  the  Indian  Penal 
Code  as  soon  as  she  is  pregnant. 

[370]  Held,  therefore,  where  a  woman  was  acquitted  on  a  charge  of  causing 
herself  to  miscarry,  on  the  ground  that  she  had  only  been  pregnant  for  one 
month  and  that  there  was  nothing  which  could  be  called  even  a  rudimentary 
foetus  or  child,  that  the  acquittal  was  bad  in  law. 

IN  criminal  case  80  of  1885,  on  the  tile  of  the  Sessions  Court  of  North 
Arcot,  the  prisoner  Bandi  Ademma  was  acquitted  on  a  charge  of  causing 
miscarriage  under  Section  312  of  the  Indian  Penal  Code. 

The  Sessions  Judge  (H.  T.  Knox)  held  that,  as  the  prisoner  had 
only  been  pregnant  for  one  month,  she  could  not  be  said  to  have  been  with 
child  within  the  meaning  of  Section  312. 

The  record  having  been  called  for  and  notice  given  to  the  accused 
who  did  not  appear,  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.) 
delivered  the  following 

JUDGMENT. 

The  Sessions  Judge  finds  that  the  accused,  Ademma,  being  pregnant, 
used  artificial  means  to  cause  herself  to  miscarry,  and  that  she  did,  in 
consequence,  get  rid  of  the  contents  of  her  uterus  ;  but  he  acquitted  her 
on  the  grounds  that  she  had  been  pregnant,  according  to  her  own  statement, 
for  only  a  month,  and  cannot  be  said  to  have  been  with  child,  for,  accord- 
ing to  the  evidence,  what  came  away  was  only  a  mass  of  blood. 

"  There  was  nothing  which  could  be  called  even  a  rudimentary  foetus 
or  child." 

The  term  '  miscarriage  '  is  not  defined  in  the  Penal  Code.  In  its  popular 
sense  it  is  synonymous  with  abortion,  and  consists  in  the  expulsion  of  the 
embryo  or  foetus,  i.e.,  the  immature  product  of  conception.  The  stage  to 
wbich  pregnancy  has  advanced  and  the  form  which  the  ovum  or  embryo 
may  have  assumed  are  immaterial. 

Section  312  requires  proof  that  the  woman  is  "  with  child,  "  but  it  is 
enough  if  the  fact  of  pregnancy  and  the  intentional  expulsion  of  the  im- 
mature contents  of  the  uterus  are  established.  The  words  "with  child" 
mean  pregnant,  and  it  is  not  necessary  to  show  that  "quickening,  "  i.e., 
perception  by  the  mother  of  the  movements  of  the  foetus,  has  taken  place, 
or  that  the  embryo  has  assumed  a  foetal  form. 

Having  regard  to  the  requirements  of  the  law  in  this  respect,  we 
must,  and  do,  set  aside  the  acquittal  in  this  case,  and  direct  a  re-trial. 

[371]  If  the  accused  be  convicted,  the  Judge  will  no  doubt  take  into 
consideration,  among  other  things,  the  former  trial  and  the  time  which 
has  elapsed  since  the  offence  was  committed. 


Criminal  Revision  Case  43  of  1886. 
653 


9  Mad.  372 


INDIAN    DECISIONS,   NEW  SERIES 


[Yol. 


1886 

APRIL  14. 

APPEL- 
LATE 
CIVIL. 

9  M.  371. 


9  M.  371. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,   Chief  Justice,  and 
Mr.  Justice  Parker. 


AMBU  (Plaintiff),  Appellant  v.  RAMAN  AND  ANOTHER    (Defendants), 
Bespondents*      [1st  and  14th  April,  1886. j 

Malabar   law — Otti   tenure — Right    to  make  further    advance— Second    mortgage   to 
stranger  ivithout  notice  to  otti  holder  invalid, 

R  having  conveyed  certain  land  to  P  on  otti  tenure  (mortgage)  in  1852 
executed  a  deed  of  further  cbarge  (ottikampuram)  in  1873  to  P's  widow,  and,  in 
1879,  conveyed  the  jonm  (equity  of  redemption)  to  her. 

Between  1873  and  1879,  R  mortgaged  tbe  same  land  to  A  by  jenm  panayam 
deed. 

In  a  suit  by  A  to  enforce  his  mortgage  : 

Held,  that  inasmuch  as  R  had  not  given  notice  to  the  otti  holder,  nor  given 
her  the  option  of  making  the  further  advance  made  by  A,  A  had  no  claim 
against  the  land. 

[R.,  30  M.  388  =  17  M.L.J.  329  =  2  M.L.T.  354.] 

APPEAL  from  the  decree  of  H.  J.  Stakes,  Acting  District  Judge  of 
South  Malabar,  confirming  the  decree  of  0.  Chandu  Menon,  District 
Munsif  of  Calicut. 

Plaintiff,  Ambu  Nayar,  alleged  that  in  1881  he  obtained  a  decree  upon 
mortgage  (panayam)  against  defendant  No.  1,  and  attached  the  land 
mortgaged  in  execution  of  the  decree ;  that  defendant  No.  2  intervened, 
claiming  to  be  the  owner  of  the  land  by  purchase  from  defendant  No.  1 
in  1879. 

The  claim  was  allowed. 

Plaintiff  now  sued  to  enforce  his  mortgage  against  the  land. 

Defendant  No.  2,  Annamma,  pleaded  that  the  land  had  been  demised 
on  otti  to  her  husband  in  1852,  that  she  had  since  that  date  made  a 
further  advance,  and  in  1879  purchased  the  equity  of  redemption. 

[372]  The  District  Munsif,  upon  the  evidence  of  one  witness,  found 
that,  according  to  custom,  no  jenm  panayam  can  be  raised  by  a  jenmi 
from  a  third  party  on  land  held  on  otti  tenure,  and  dismissed  the  suit. 

Oil  appeal,  the  District  Judge  confirmed  the  decree,  on  the  ground 
that,  as  long  as  an  otti  is  unredeemed,  the  otti  holder's  right  to  make 
further  advances  subsists. 

Both  Courts  found  that  defendant  No.  2  had  no  notice  of,  and  had 
not  consented  to,  the  advance  made  to  defendant  No.  1  by  plaintiff. 

Plaintiff  appealed,  on  the  grounds,  inter  alia,  that  the  right  of  an 
otti  holder  to  make  further  advances  was  no  bar  to  the  sale  of  the  land 
by  a  subsequent  mortgagee,  and  that  the  effect  of  the  right  of  pre-emption, 
which  vested  in  defendant  No.  2,  was  not  to  nullify  plaintiff's  mortgage, 
but  only  to  give  her  the  option  to  purchase  that  right  also. 

Sankara  Nayar,  for  appellant. 

Sankara  Menon,  for  respondent  No.  2. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)   delivered   the  following 

JUDGMENT. 

Defendant  No.  1  demised  the  paramba  on  otti  to  the  late  husband 
of  deiondant  No.  2  in  1852,  and  in  1873,  having  received  a  further 
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advance,  executed  an  ottikampuram  deed  to  defendant  No.  2.     He  further 
conveyed  the  jenm  right  to  defendant  No.  2  in  1879. 

Between  1873  and  1879,  however,  the  defendant  No.  1  executed  a 
jenm  panayam  deed  in  favour  of  plaintiff,  who  now  sues  to  establish  his 
right  to  sell  the  paramba  to  cover  the  panayam  amount. 

Both  the  lower  Courts  have  dismissed  the  plaintiff's  claim. 

For  the  plaintiff  it  is  contended  that  the  paramba  is  liable  for  his 
lien,  unless  defendant  No.  2  likes  to  pay  him  the  amount,  in  which  case 
tbe  amount  so  paid  will  be  a  further  charge  upon  the  paramba,  in  addition 
to  the  claim  already  held  by  her  on  otti  and  ottikampuram. 

For  defendant  No.  2,  it  is  urged  that  the  property  cannot  be  made 
liable  for  plaintiff's  panayam  amount,  that  deed  having  been  executed 
without  notice  to  her,  and  without  giving  her  the  option  of  making  a 
further  advance. 

The  District  Munsif  found  that  defendant  No.  2  had  no  notice  [373] 
of  plaintiff's  jenm  panayam  and  did  not  consent  to  it,  and  the  District 
Judge  adopts  this  finding.  There  was,  therefore,  no  valid  opportunity  for 
making  a  further  advance,  and  the  suit  was  rightly  dismissed.  Cheria 
Krishnan  v.  Vishnu  (1).  Vasudevan  v.  Keshavan  (2)  is  not  in  conflict  with 
this  view,  since  in  that  case  the  veppu  holder  and  his  karnavan  had  the 
chance  of  purchasing  at  the  price  offered  by  the  highest  bidder  at  an 
auction. 

The  issue   referred  in  K.  T.  P.  Kunhali  v.  V.  V.  Kinathe  (3)   is  not 
necessary  here  since  tue  Courts  have  found  that  defendant  No.  2  had 
notice  of  the  panayam. 

The  second  appeal  fails  and  is  dismissed  with  costs. 


no 


9  M.  373  =  1  Weir  757. 

APPELLATE  CRIMINAL. 
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QUEEN-EMPRESS  v.  KETHIGADU.*      [16th  and  28th  April,  1886.] 

Madras  Forest  Act,   Sections  2,  43,-  Rules  10,  13,  23— Logs  permanently  fastened  to  a 
building  cease  to  be  timber. 

The  accused  were  convicted  of  removing  '  timber '  vested  in  the  Forest  Depart- 
ment, and  the  convicting  Magistrate  ordered  it  to  be  confiscated  : 

Held,  that  having  been  already  permanently  fastened  to  a  building  it  had 
ceased  to  be  timber  within  the  meaning  of  Section  2  of  the  Forest  Act,  and  the 
order  for  confiscation  was  illegal. 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  by  C.  A. 
Bird,  District  Magistrate  of  Cuddapah. 

In  case  No.  190  of  1885,  Che  Second-class  Magistrate  of  Budvel 
convicted  Kethigadu  and  two  others  of  an  offence  punishable  under 
Section  26  of  the  Madras  Forest  Act,  1882  (viz.,  breach  of  Rule  12  of  the 
Forest  Rules  passed  by  the  Governor  in  Council)  in  cutting  "  reserved  " 
trees  without  license  and  removing  the  timber. 

The  Magistrate  found  that  the  accused  bad  cut  sandal-wood  and  other 
logs  and  built  huts  therewith. 

[374]  Under  Section  43  of  Act,  the  Magistrate  confiscated  the 
"materials  "  and  directed  the  Forest  Ranger  to  take  possession  of  them. 


*  Criminal  Revision  Case  680  of  1885. 
(1)  5  M.  198.  (2)  7  M.  309. 
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1886  The  Deputy  Magistrate,  at  whose  instance  the  case  was  referred,  was 

APRIL  28.    of  opinion,  that  as  the  timber  had  been  converted  into  huts    and   was   no 

~  longer  moveable  property,  the  order  under  Sactioa  43  was  bad  in  law. 

APPEL-  Counsel  were  not  instructed. 

LATE  The   Court  (MuTTUSAMi  AYYAR  and   PARKER,  JJ.)   delivered   the 

CRIMINAL,  following 

9M~373=  JUDGMENT. 

1  Weir  757.  \Ve  are  of  opinion  that  logs  of  wood,  when  they  have  become  part  of 

a  house  and  permanently  fastened  to  a  building  attached  to  the  earth, 
have  ceased  to  be  timber  within  the  meaning  of  Saction  2  of  the  Forest 
Act,  and  are  therefore  not  liable  to  attachment  under  Section  43  of  that 
Act. 

The  order  for  confiscation  must  be  set  aside. 


9M.  374  =  2  Weir  315. 
APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


KOTTALANADA  (Petitioner)  v.  MUTHAYA  AND  OTHERS  (Respondents) .* 

[16th  April,  1886.] 

Cattle  Trespass  Act,  Section  20 — Criminal  Procedure  Code,  Section  4  (a),  Section  250  — 
Illegal  seizure  of  cattle  under  t}ie  Cattle  Trespass  Act,  not  an  offence  within  tlie 
meaning  of  the  Code  of  Criminal  Procedure. 

la  a  case  instituted  upon  complaint  made  under  Section  20  of  the  Cattle  Tres- 
pass Act,  the  Magistrate  acquitted  the  accused,  and  being  of  opinion  that  the 
complaint  was  vexaMous,  directed  the  complainant  to  pay  compensation  to  the 
accused  as  under  Section 250  of  the  Code  of  Criminal  Procedure. 

Held,  that  the  act  complained  of  was  not  an  offence  within  the  meaning  of 
the  Code  of  Criminal  Procedure,  and  thit  the  order  awarding  compensation  was 
illegal. 

[F.,  23  C.  248  (249)  ;  R  ,  18  A.  353  (354)  =  16  A.W.N  (1896)  98  ;  23  C.  442  (445).] 

APPLICATION  under  Sections  435,  439  of  the  Code  of  Criminal  Pro- 
cedure to  quash  an  order  of  the  Second-class  Magistrate  of  Tenkasi  award- 
ing compensation  under  Section  250  of  the  Code  of  Criminal  Procedure 
to  the  defendant  in  case  No.  70  of  1885.  In  that  case  Kottalanada  Pillai 
preferred  a  complaint  against  [375]  Muthaya  Pillai  and  others,  under 
Section  20  of  the  Cattle  Trespass  Act,  of  illegal  seizure  of  cattle. 

The  Magistrate  having  acquitted  the  defendants,  directed  the  com- 
plainant to  pay  them  compensation  as  for  a  frivolous  complaint. 

Mr.  Wedderburn,  for  the  petitioner,  referred  to  Pitchi  v.  Ankappa  (1). 

Subramanya  Ayyar,  for  respondents. 

The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

We  are  of  opinion  that  the  illegal  seizure  of  cattle  is  not  an  offence 
within  the  meaning  of  the  Criminal  Procedure  Code,  and  therefore  set 
aside  the  order  awarding  compensation,  and  direct  the  refund  of  the 
money. 

*  Criminal  Revision  Case  21  of  1886. 
(1)  9  M.  102. 
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APPELLATE  CIVIL.  APRILS. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice  APPEL- 

Parker-  LATE 

RAMA  (Plaintiff),  Petitioner  v.  KONJI  AND  ANOTHER  (Defendants),  ' 

Respondents.*      [2nd  and  8th  April,  1886.]  9  M.  373. 

Legal  Practitioners'  Act,  Sections  27,  28,  30  -Suit  by  pleader  to  recover  fee  from  Client 
— Contract  Act,  Section  70 — Civil  Procedure  Code,  Section  622. 

The  Legal  Practitioners'  Act  does  not  debar  a  pleader  from  recovering  a  fee 
from  his  client  when  no  contract  in  writing  is  made. 

A  Small  Cause  Court  having  dismissed  a  suit  brought  by  a  pleader  to  recover 
from  his  client  a  fee  claimed  for  the  conduct  of  a  suit  on  the  ground,  that  such  a 
suit  would  not  lie,  because  it  was  leased  on  an  oral  contract  and  such  contract 
could  not  be  enforced  by  reason  of  the  provisions  of  the  Legal  Practitioners'  Act, 
the  High  Court  under  Section  622  of  the  Code  of  Civil  Procedure  reversed  the 
decree  of  the  Small  Cause  Court. 

[Di8S.,25C.  805  (806);  136  P.E.  1893;  F.,  12  A.  169  (173)  ;  27  M.  512  (5l6l  =  H 
M.L.J.  274  ;  1  Ind.  Gas.  393  =  1  P.R.  1909  =  21  P.TL.R.  1909  =  8  P.W.R.  1909; 
R.,  28  A.  764  (770)  =3  A.L.J.  579=A.W.N.  (1906)  235  =  1  M.L.T-  242  ;  11  M. 
220  (229)  =  12  Ind.  Jur.  49;  14  M.  63  (65);  15C.L.J.  660  (662)  =  170. W.N.  45(46) 
=  13  Ind.  Gas.  43  ;  3  N.L.R.  47  (49).] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  the  decree  of  V.  P.  DeRozario,  Subordinate  Judge  of  South  Malabar 
at  Palgat,  in  Small  Cause  Suit  No.  596  of  1885. 

[376]  The  facts  are  set  out  in  the  judgment  of  the  High  Court 
(COLLINS,  C.  J.,  and  PARKER,  J.). 

Gopala  Nayar,  for  petitioner. 

Respondents  did  not  appear. 

JUDGMENT. 

The  plaintiff  sues  to  recover  from  his  clients  Rs.  82-8-5,  balance  of  the 
"  regular  fees  "  as  remuneration  for  his  services  as  defendants'  vakil  in  a 
certain  suit.  There  was  no  agreement  in  writing  made  between  the 
parties.  It  is,  however,  stated  in  the  judgment  that  defendants'  agent 
promised  plaintiff  the  "regular  fee,"  i.e.,  the  fee  prescribed  by  the  High 
Courb  as  payable  to  one  party  by  the  adverse  party. 

The  Subordinate  Judge  dismissed  the  suit,  holding  the  agreement 
invalid  under  Section  28  of  the  Legal  Practitioners'  Act,  not  being  made 
in  writing  or  filed  in  Court. 

It  is  urged  upon  us  that  the  Subordinate  Judge  declined  a  jurisdic- 
tion vested  in  him  by  law  since  the  Legal  Practitioners'  Act  does  not 
prevent  the  practitioner  recovering  a  fee  from  his  client  when  no  agree- 
ment in  writing  is  made.  The  plaintiff,  it  is  said,  bases  his  suit  upon 
Section  70  of  the  Contract  Act,  as  it  was  never  intended  that  the  service 
should  be  rendered  gratuitously. 

The  plaint  does  not  shew  that  the  cause  of  action  is  based  on  an  oral 
agreement  to  pay  the  "  regular  fees."  Nothing  is  said  about  any  agree- 
ment at  all;  the  suit,  as  framed,  is  for  work  and  labour  done,  and  may  be 
brought  under  Section  70  of  the  Contract  Act.  It  may  be  however  that, 
at  che  hearing,  the  plaintiff  set  up  an  oral  agreement  to  pay  the  regular 
fees. 


Civil  Revision  Petition  30  of  1886. 
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The  fees  fixed  by  the  High  Court  under  Section  27  of  the  Legal  Prac- 
titioners' Act  relate  only  to  fees  payable  by  one  party  in  respect  of  the  fees 
of  his  adversary's  advocate,  and  nob  to  the  fees  payable  between  a  pleader 
and  his  own  client;  Sections  28  and  30  would  appear  to  refer  to  agreements 
to  pay  more  than  such  fees. 

The  Subordinate  Judge  has  jurisdiction  to  hear  the  suit,  and  must 
determine  on  the  evidence  whether  the  amount  claimed  is  fair  and 
reasonable. 

We  set  aside  the  decree  and  diract  the  Subordinate  Judge  to  try 
the  cause  on  its  merits.  Tne  respondent  must  pay  the  costs  of  this 
proceeding. 


9M.  377  =  2  Weir  427. 
[377]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  VIRANNA.*     [20th  April,  1886.] 

Criminal  Procedure  Code,  Section  349. 

A  Second-class  Magistrate  having  convicted  a  person  of  theft  an<1  sent  him  to 
a  First-class  Magistrate  for  enhanced  punishment;  as  an  old  offender  under 
Section  349  of  the  Code  of  Criminal  Procedure,  the  First  class  Magistrate  returned 
the  prisoner  to  the  Second-class  Magistrate  and  directed  that  officer  to  commit 
the  case  to  Sessions! 

On  a  reference  by  the  Sessions  Judge,  the  High  Court,  while  allowing  the 
committal  to  stand,  directed  that,  in  all  cases  referred  undfr  Section  319  of  the 
Code  of  Criminal  Procedure,  tho  Court  to  which  the  case  is  referred  should 
dispose  of  the  case  itself  and  not  send  it  back  to  the  Court  by  which  the  reference 
is  made  for  committal  to  Sessions. 

[P.,  26  A.  344  (345)  =  A.W.N.  (1904)  42  ;  R.,  2  L.B.R.  285  (287).] 

CASE  referred  to  the  High  Court  by  A.  L.  Lister,  Sessions  Judge  of 
Godavari,  on  30th  March  1886. 

The  material  porbion  of  the  letter  of  reference  was  as  follows  : — 

"  The  accused  was  placed  before  the  Sub-Magistrate  of  Rajahmandri 
on  a  charge  of  theft  in  a  building  and  convicted,  and,  as  he  was  an  old 
offender,  the  proceedings  were  submitted  to  the  Joint  Magistrate  under 
Section  349  of  the  Code  of  Criminal  Procedure. 

The  Joint  Magistrate  by  Proceedings,  No.  16  of  the  lOch  March,  re- 
ferred the  case  back  a^ain  to  tha  same  Sub-Magistrate  with  a  direction 
that  be  should  commit  the  case  to  the  Sessions  Court,  and  in  obedience 
to  that  order,  the  Sub-Magistrate  committed  the  case. 

I  submit  that  the  order  of  the  Joint  Magistrate  directing  another 
Magistrate  to  commit  is  not  according  to  law.  and  is  ultra  vires ;  in 
Criminal  Revision  Case  501  of  1882  it  was  held  that  such  an  order  is  ultra 
vires,  and  the  commitment  was  quashed." 

Counsel  were  not  instructed. 

The  Court  (KsRNAN  and  MUTTUSAMI  AYYAR,  JJ.)  delivered  the 
following 

JUDGMENT. 

[378]  It  has  been  many  times  ruled  by  this  Court  that  a  Magistrate,  to 
whom  nroceodings  are  submitted  under  Section  349  of  the  Code  of  Criminal 

'  Criminal  Revision  Case  195  of  1886. 
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Procedure,  is  not  at  liberty  to  return  the  case  to  the  submitting  Magistrate  1886 

buS  must  dispose  of  it  himself.     He  has  the  power  to  commie  to  Sessions  APBiii  20. 

if  necessary.  

Very  serious  inconvenience  is  the  result  of  the  Magistrate's  order  re-  APPEL- 

turning  the  prisoner  and  directing  committal  to  Sessions.  LATB 

We  think  that  we  may  allow  the  committal  to  the  sessions  to  stand.  CRIMINAL. 

We  desire,  however,  that  in  all   cases  referred  under  Section  349,  the 

Magistrate,  to  whom  reference  is  made,  shall  himself  dispose  of  the  case,  9  M  377=> 
and  shall  not  return  it  an  1  the  prisoner  to  the  Magistrate  by  whom  the  2  Weir  *27- 
reference  is  made. 


9  M.  378  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justine  Muttusami  Ayyar,  Mr.  Justice 

Brandt,  and  Mr.  Justice  Parker. 


KALANDAN  (Petitioner)  v.  PAKRIOHI  (Respondent).* 

THAMMAYA  (Plaintiff)  v.  VJSNKANNA  (Defendant).^ 

[9th  March  and  21st  April,  1886.] 

Regulation  IV  of  1816,  Section  30 — Personal  property  only  liable  to  attachment  in  exe- 
cution of  Village  Munsif  s  decree. 

Under  Regulation  IV  of  1816,  the  decrees  of  Village  Munsifs  cannot  be  executed 
against  other  than  personal  property.  Such  decrees  can  ba  executed  by  a  transferee 
of  the  decree  aad  against  the  representative  of  a  deceased  judgment-debtor. 

[N.B.— Sae  in  this  connection  9  M.  385  (P.B.),  infra.— ED.] 

THESE  cases  were  heard  together.  The  facts  in  Kilandan  v.  Pakrichi 
were  as  follows  :  — 

One  Mayan,  having  obtained  a  decree  for  Rs.  19-5-10  against  the  as- 
sets of  K^loth  Kan  hi  Paki,  deceased,  in  suit;  237  of  18S5  on  the  file  of  the 
Village  Munsif  of  Tellicherry  Amsham  on  27th  April  1885,  the  Village 
Munsif,  on  the  25ch  June,  attached  a  valuable  house  in  Tellicherry  in  exe- 
cution of  this  decree.  OQ  [379]  the  29th  June  Acharath  Pakrichi  ob- 
jected Co  the  attachment  on  the  ground  tlmt  she  had  a  kanam  (mortgage) 
on  the  house  of  E,3.  500,  and  that  the  equity  of  redemption  had  been  sold 
in  execution  of  a  decree  of  the  Subordinate  Judge  of  Tellicherry.  She  pro- 
duced a  summary  decision  of  the  District  Munsifs  Court  allowing  her 
kaoam  claim  and  a  registered  kanam  deed,  but  the  Village  Munsif  dis- 
regarded both  and  rejected  her  claim.  On  the  30th  June  the  Village  Mun- 
sif allowed  Mayan  to  assign  his  decree  to  Kunji  Kalandan  Haji.  On  the 
27th  August  notice  of  the  attachment  was  given  to  the  District  Munsif's 
Court,  and  on  the  28th  August  Pakrichi  applied  to  that  Court  to  refuse 
execution  of  the  Village  Munsif's  decree. 

The  District  Munsif,  having  sant  notice  to  the  assignee  of  the  decree, 
refa«»el  execution,  holding  both  thedicree  and  the  procedure  in  execution 
thereof  to  be  illegal — 

(1)  because  decree  was  passed  against  the    assets  of  a  deceased 

debtor ; 

(2)  because  valuable  immoveable  property  had  been  attached  ; 

(3)  because  the  validity  of  a  kanam  for    Rs.  500  had  been   adjudi- 

cated on  and  the  order  of  a  District  Munsif  declared  invalid  ; 

*  Oivil  Baviiioa  Petition  238  of  1885.  t  Civil  Hevision  Petition  307  of  1885. 
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(4)  because  the  assignment  of  the  decree  had  been  recognised. 

On  the  22nd  September  1885,  Kunji  Kalandan  Haji  presented  a 
petition  to  the  High  Court  against  the  order  of  the  District  Munsif  of 
Tellicherry  refusing  to  execute  the  decree  on  the  ground  that  the  District 
Munsif  was  bound  by  law  to  send  a  peon  to  sell  the  property  attached  in 
execution  of  the  decree  of  the  Village  Munsif,  and  that  the  District 
Munsif  had  misconstrued  the  provisions  of  Regulation  IV  of  1816. 

This  petition  was  styled  a  Civil  Revision  Petition  ;(No.  288  of  1885), 
but  under  what  provisions  of  law  it  was  presented  was  not  stated  therein. 

Mr.  Michell,  for  petitioner. 

The  case  was  referred  to  a  Full  Bench  on  3rd  November  1885. 

In  Thammayya  v.  Venkanna,  the  facts  were  as  follows  : — 

In  suit  11  of  1881  on  the  file  of  the  Village  Munsif  of  Thamarapalli 
(near  Cocanada)  the  defendant  Venkanna  agreed  to  pay  to  the  plaintiff 
Thammayya  Rs.  7-10-0  and  prayed  the  Court  [380]  to  pass  a  decree 
in  accordance  with  this  agreement.  On  the  24th  January  1883 
plaintiff  applied  for  execution  of  this  decree  by  attachment  of  the  defend- 
ant's moveable  property.  No  such  property  having  been  found,  the 
plaintiff  applied  on  the  llth  July  1884  for  attachment  of  1'29  acres  of 
defendant's  land.  On  the  same  day  the  Village  Munsif  applied  to  the 
District  Court  for  orders  as  to  whether  he  could  attach  and  sell  land,  and 
the  District  Court,  on  the  29th  July,  replied  that  the  Village  Munsif  had 
power  to  sell  land,  referring  to  Ramasami  v.  Angappa  (l). 

On  2nd  October  1884  the  Village  Munsif  applied  Co  the  District  Mun- 
sif to  send  a  peon  to  sell  the  land  under  the  provisions  of  Regulation  IV 
of  1816.  The  District  Munsif  did  not  send  a  peon,  but  referred  the  matter 
to  the  District  Court. 

On  the  17th  of  July  1885  the  District  Judge  of  Godavari  (A.L.  Lister), 
in  a  letter  to  the  Registrar  of  the  High  Court,  asked  whether  the  rules 
regarding  the  proclamation  and  conduct  of  sales,  which  came  into  force 
on  1st  July  1885,  applied  to  sales  of  immoveable  property  conducted  by 
Village  Munsifs,  and  referred  to  the  case  of  Thammayya  v.  Venkanna. 

The  High  Court  called  for  the  records  in  this  case,  and  on  3rd  Sep- 
tember 1885,  the  Court  (MuTTUSAMi  AYYAR,  HUTCHINS,  PARKER  and 
HANDLEY,  JJ.)  delivered  the  following 

JUDGMENTS. 

MUTTUSAMI  AYYAR,  J. — I  doubt  if  the  decision  in  Ramasami  v. 
Angappa  (1)  is  correct.  The  words  used  in  Section  30,  clause  1  of  Regula- 
tion IV  of  18 '6,  are  "the  property  of  the  party  cast,"  and  appear  to  include 
imrnoveable,  as  well  as  moveable,  property.  But  Section  5  and  Section  27 
limit  the  Village  Munsifs  jurisdiction  to  personal  property,  and  the 
procedure  prescribed  for  the  attachment  and  sale  is  not  what  is  usually 
prescribed  in  regard  to  immoveable  property.  The  absence  of  a  provision 
for  the  investigation  of  claims  has  also  to  be  noted.  The  general  scope 
of  the  Act  is  a  matter  which  ought  to  be  kept  in  view,  I  think,  in  con- 
struing particular  Sections.  The  reasonable  construction,  it  seems  to 
me,  is  that,  the  expression  '  the  property  of  the  party  cast '  means  such 
property  as  the  Village  Munsif  has  jurisdiction  to  deal  with  under  the 
Act.  Though  the  Regulation  was  passed  in  1816,  I  do  not  understand  that 
it  was  usual  for  Village  Munsifs  to  sell  immoveable  property  until  recently. 

[381]  HUTCHINS,  J. — Mr.  Lister  is  of  course  mistaken  in  asserting 
that  Mr.  Webster  had  placed  no  construction  on  the  Regulation  ;  he  had 

(1)  7  M.  220. 
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set  aside  a  Village   Munsif  s  refusal  to   proceed   against  immoveable  pro-       1886 
perty  ;  whether,  as  District  Judge,  he  had  power  to  make  such  an  order  is    APRIL  21. 
of  course  quite  another  matter.     I  cannot  see  that  any  inference  can  be 
drawn  from  the   concluding    words   of   clause  5,  Section  30.     The   whole       FULL 
question  seems  to  turn  on  this  as  pointed  out  in    our  judgment.     Can  we    BENCH. 
say  that  '  property  '  means  moveable  property  only  ?     If  any  of  my  learned 
colleagues  can  see  their  way  to  say  that  it  does,  I  shall  be  only  too  glad    9  M>  378 
to  withdraw  the  decision  and  agree  with  Messrs.  Lister  and  Weir.  (F.B.). 

Neither  this  Court  nor  Goveroment  can  deprive  the  Munsifs  of  their 
legal  powers.  The  only  remedy  (supposing  one  to  be  necessary  which  is 
by  no  means  proved  by  anything  beyond  Mr.  Lister's  apprehension) 
would  be  a  legislative  enactment. 

PARKER,  J. — I  also,  with  Mr.  Justice  Muttusami  Ayyar,  am  inclin- 
ed to  doubt  whether  the  decision  in  Ramasami  v.  Angappa  was  correct. 
Unfortunately  the  case  was  not  argued,  but  it  is  certainly  arguable  that  a 
Regulation  which,  by  its  preamble  and  every  other  section,  gave  a  Village 
Munsif  power  to  deal  with  personal  property  only,  did  not  intend  any 
other  kind  of  property  to  be  attachable  under  Section  30. 

HANDLEY,  J. — I  agree  with  Mr.  Justice  Muttusami  Ayyar  and 
Mr.  Justice  Parker  in  doubting  the  soundness  of  the  decision  in  referred 
Case  8  of  1883. 

Looking  at  the  whole  scope  of  the  Regulation,  the  wording  of  Sec- 
tion 30  and  the  absence  of  any  of  the  usual  provisions  relating  to  sales  of 
immoveable  property,  it  seems  to  me  a  not  unreasonable  construction  to 
put  upon  the  Regulation  to  hold  that  the  word  '  property  '  in  the  sections 
relating  to  execution  of  decrees  does  not  include  immoveable  property. 

And  the  fact,  if  it  be  so  as  I  understand,  that  the  power  to  attach  and 
sell  immoveable  property  has  not  been  exercised  until  recently  by  Village 
Munsifs,  would  go  to  show  that  such  was  the  view  formerly  taken  by  the 
Courts  of  the  Presidency. 

On  the  19th  of  September  the  case  was  referred  to  a  Full  Bench  by 
KERNAN,  OPPCIATING  C.  J. 

On  9th  March  1886  these  cases  were  argued  before  the  Full  Bench 
(COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR,  BRANDT  and  PARKER,  JJ.). 

[382]  Mr.  Michell,  for  petitioner  in  C.R.P.  288. 
The  Acting  Advocate-General  (Mr.  Shephard),  for   respondent. 

In  C.R.P.  307  the  Acting  Advocate- General  (as  armcus  curia)  argued 
the  case. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MuTTU- 
SAMI  AYYAR,  BRANDT  and  PARKER,  JJ.)  was  delivered  by 

KERNAN,  J. — There  is  one  question  common  to  these  cases,  and  that 
is,  whether  the  decree  of  a  Village  Munsif,  passed  under  Regulation  IV  of 
1816,  can  be  carried  out  by  attachment  of  any  property  except  personal 
property,  or  by  attachment  of  property  in  land^or  houses.  This  depends 
on  what  is  the  proper  construction  of  the  Regulation  in  respect  of  the  word 
'property'  mentioned  in  Section  30.  That  section  provides  that,  if  the 
decree  amount  be  not  paid,  the  Village  Munsif  shall  attach  the  property  of 
the  party  cast,  and  fix  a  day  for  the  sale,  and  shall  send  notice  thereof  to 
the  District  Munsif,  who  shall  send  a  peon  to  Bell  the  attached  property, 
and  parts  2,  3  and  4  of  Section  30  provide  that  the  peon  soeent  shall  sell 
the  property  and  receive  the  purchase  money  and  pay  the  creditor,  and 
the  balance,  after  deducting  expenses,  to  the  party  oast. 
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There  is  no  doubt  that  the  word  '  property  '  is  a  generic  terra,  of  which 
personal  or  moveahle  property  and  real  or  immoveable  property  are  species, 
and,  therefore,  under  the  word  property  all  sorts  of  property  might  be 
included;  but  whether  the  word  property  was  used  in  its  general  sense  or 
as  meaning  personal  or  moveable  property  only,  must  depend  upon  the 
intention  of  the  Legislature,  to  be  discovered  from  the  language  used, 
having  regard  to  the  subject  legislated  for.  Section  5  empowers  Village 
Munsifs  to  hear  and  determine,  of  their  own  authority,  suits  without 
appeal  for  sums  of  money  or  other  personal  property  not  exceeding  10 
Arcot  rupees  against  persons  resident  within  their  jurisdiction.  Section  11 
prescribes  that  the  plaint  shall  describe,  amongst  other  things,  the  "  total 
amount  or  value  of  the  property  "  claimed.  It  is  clear  that  under  Section  5 
'  property '  in  Section  1  must  mean  personal  property  and  cannot  mean 
real  or  immoveable  property,  as  no  other  than  sums  of  money  or  other  per- 
sonal property  can  be  claimed.  It  is  an  ordinary  canon  of  construction 
that,  whenever  a  particular  word  is  used,  having  in  an  Act  a  defined  mean- 
ing, and  is  used  afterwards  in  the  Act,  the  same  meaning  shall  be  given 
to  it  all  through,  unless  from  the  context  or  otherwise  the  word, 
[383]  when  elsewhere  used,  appears  to  have  been  used  in  a  different  sense 
from  that  in  which  it  was  formerly  used.  Why  then  should  the  word 
'property'  in  Section  30  have  a  different  meaning  from  the  same  word  in 
Section  11? 

This  view  receives  strong  corroboration  when  it  is  recollected  that, 
under  Section  5,  a  suit  before  the  Village  Munsif  can  only  be  brought  for 
money  or  for  personal  property. 

Now,  if  a  suit  cannot  be  brought  for  real  or  immoveable  property, 
would  it  not;  be  quite  inconsistent  to  allow  execution  to  be  issued  against 
such  real  or  immoveable  property?  To  allow  this  to  be  done  would  be  to 
effect  indirectly  what  could  not  be  done  directly.  Assuming  the  case  of 
an  attachment  of  immoveable  property  and  that  any  person  not  the  defend- 
ant was  bona  fide  entitled  to  and  in  possession  of  it,  could  the  Munsif 
determine  that  claim  ?  If  he  could,  would  not  that  power  be  inconsistent 
with  Section  5,  as  he  would  practically  determine  a  suit  not  for  personal 
property  but  for  real  property  ;  but  no  provision  is  made  in  the  Regula- 
tion in  such  circumstances.  Again,  suppose  the  Village  Munsif  had  no 
power  to  entertain  the  claim  of  such  a  bona  fide  owner,  could  it  be  sup- 
posed that  the  Regulation  contemplated  that  such  claim  was  to  be  dis- 
regarded and  the  property  of  the  wrong  person  sold  without  enquiry  ? 

No  doubt  if  personal  property,  say,  a  cow,  not  belonging  to  the  debtor, 
is  seized,  the  true  owner,  it  might  be  contended,  would  have  no  right  to 
stop  the  sale  ;  but  this  seems  to  us  a  wrong  view  because  the  Village 
Munsif  has  power  to  determine  as  to  personal  property.  In  the  case  of 
personal  property,  the  enquiry  is  in  most  cases  simple  ;  generally  the  right 
of  property  is  accompanied  by  possession,  and  such  possession  is  not  sub- 
ject to  mortgage  or  assignment  to  another  person.  In  the  case  of  land, 
the  possession  may  be  in  one  man  and  the  right  of  property  in  that  land 
may  be  in  another.  The  Regulation  was  suitable  to  the  recovery  of  very 
small  claims  by  remedy  against  personal  property,  but  is  wholly  unsuit- 
ed  for  the  recovery  of  claims  against  immoveable  property.  Could  it  be 
reasonably  contended  that  an  interest  in  immoveable  property  is  to  be  sold 
by  a  peon  who  is  to  receive  the  produce  of  the  sale  and  pay  the  debt  to 
the  creditor  and  the  balance  to  the  debtor?  What  interest  in  the  immove- 
able property  should  be  sold,  and  bow  >is  the  peon  to  know  what  such 
interest  was? 
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[384]  The  contemporaneous  legislation  shows  that,  when  the  Legis- 
lature intended  thai;  real  or  irnmoveable  property  should  be  liable  to  be 
sold  by  District  Munsifs,  express  power  to  that  effects  was  given.  See 
Regulation  VI  of  1816  (passed  on  the  same  day  as  No.  IV),  Section  45. 
From  the  District  Munsifs'  Courts  appeal  lay  to  other  Courts  as  provided 
by  the  Regulation.  There  is  neither  express  power  to  sell  land,  nor  is 
there  an  appeal  given  by  the  Regulation  IV  of  1816.  There  appears, 
therefore,  very  good  reason  to  believe  that  the  Legislature  did  not  intend, 
by  the  use  of  the  word  'property'  in  Regulation  IV  of  1816,  to  authorize 
the  sale  of  real  or  itnmoveable  property  under  a  decree  by  a  Village  Munsif. 
If,  therefore,  such  was  not  the  intention  of  the  Legislature,  then  the  power 
is  not  given  by  the  Regulation. 

Long  usage,  save  in  only  one  case,  so  far  as  the  High  Court  knows, 
from  1816  up  to  within  the  last  two  or  three  years,  has  been  to  treat  the 
Regulation  as  not  conferring  this  power — see  also  the  Circular  Orders 
of  1829  prohibiting  Village  Muusifs  from  executing  decrees  against  land. 

Mr.  Webster,  when  Judge  of  Coimhatore,  stated  in  a  case  before  him 
that  the  word  'property'  was  large  enough  to  include  land.  The  case  of 
Eamasami  v.  Angappa  (l)  was  not  argued,  and  the  Court  merely  say 
they  are  not  prepared  to  say  that  Mr.  Webster's  judgment  was  incorrect, 
and  observe  that  the  word  'property,'  without  qualification,  applies  to 
property  of  all  kinds. 

The  several  Procedure  Codes  never  wero  applicable  to  the  Village 
Munsifs'  Courts.  The  Code  provides  for  all  cases  of  seizure  and  sale  of 
lands,  and  for  adjudication  of  claims  to  laud  aud  appeals  in  respect  thereof, 
so  as  to  do  complete  justice  between  suitors.  In  the  absence  of  such  powers 
from  Regulation  IV,  is  it  not  therefore  possible  to  hold  the  law  has  vested 
in  Courts,  exercising  such  limited  and  petty  jurisdiction,  the  power  of  exe- 
cuting decrees  against  laud  which  may  be  subject  to  mortgage,  lien, 
charges  and  limitations  of  interest,  without  appeal. 

We  hold,  therefore,  that  the  Village  Munsif's  decree  could  not  be 
levied  by  seizure  or  sale  of  land  in  C.R.P.  No.  288,  and  dismiss  it. 

As  to  the  suit  No.  11  of  1881,  so  far  as  it  sought  a  decree  [385] 
against  a  personal  representative,  we  do  not  see  why  a  decree  should  not 
lie  under  the  Regulation,  nor  do  we  see  any  objection  to  a  transferee  of 
a  decree  obtaining  execution  of  it.  Both  the  above  cases,  so  far  aa 
they  are  for  small  sums,  are  within  the  object  and  intention  of  the  Regu- 
lation. 


9  H.  385  (F.B.)  =  10  Ind.  Jur.  291. 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt, 

and  Mr.  Justice  Parker. 
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RAMAN  (Petitioner)  v.  PAKRICHI  (Respondent).* 

[9th  and  31st  March,  1886.] 
Regulation  TV  of  1816,    Sections  29,  35 — Remedy  confined  to  parties  to  Knit. 

The  remedies  provided  by  Section  35  of  Regulation  IV  of  1816  against  Village 
Munsifa  are  confined  to  persons  who  are  parties  to  suits  before  such  Village 
Munsifa. 

*  Civil  Revision  Petition  355  of  1885. 
(1)  7  M.  220. 
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1886  APPLICATION  under  Section  622  of  the  Coda  of  Civil  Procedure  to 

MARCH  31.  set  aside  an  order  of  the  Subordinate  Judge  of  North  Malabar  passed  on  a 

"  petition  presented  by  Acharath  Pakrichi  under  Sections  29  and  35  of  Regu- 

crLL       lation  IV  of  1816,  complaining  against  the  Village  Munsif  of   Tellicherry 

BENCH.     Amsham,  Kunhi  Raman  Nayar. 

9  M  385  "^^e  Subordinate  Judge  (K.  Kunjan  Menon)  awarded  Es.  25  damages 

(FBI-        an<^  cosfcs  against  the  Village  Munsif. 

10  Id  J  This  case  being  connected  with  Civil  Revision  Petition  288  of  1885(1) 

„.  '        '    was  heard  with  it  and  disposed  of  by  the  Full  Bench. 

The  facts  necessary  for  the  purpose  of  this  report  are  as  follows: — 
The  Village  Munsif  (petitioner)  having  attached  a  house  in  execution 
of  a  desree  passed  by  him  in  a  suit  to  which  Acharath  Pakrichi  (the  res- 
pondent) was  no  party,  she  objected  to  the  attachment  on  various  grounds 
which  were  overruled  by  the  Village  Munsif. 

She  thereupon  complained  to  the  Subordinate  Judge  that  she  had 
been  injured  by  the  conduct  of  the  Village  Munsif. 

[386]  The  Subordinate  Judge  held  that  she  could  not  come  in  under 
Section  29  (2)  of  the  Regulation,    not  being  a  party   to  the  suit,  but  that 
she  could   complain   under  Section   35   (3)  as   being  a  party  injured  by 
an  oppressive  and  unwarranted  act  within  the  meaning  of  that  section. 
Mr.  Michell,  for  petitioner. 

The  Acting  Advocate-General  (Mr.  Shephard),  for  respondent. 
The  Full   Beach   (COLLINS,  C.  J.,   KERNAN,  MUTTUSAMI  AYYAE, 
BKANDT  and  PARKER.  JJ.)  delivered  the  following 

JUDGMENT. 

We  are  of  opinion  that  the  words  in   Section  35  of  Regulation  IV  of 
1816  "  by  the  party  injured  "  must  be  restricted  to  parties  to  the  suit,  and 

(1)»  9  M.  379. 

(2)  The  decisions  of  Village  Munsifs,  either  as   Munsif  or  arbitrator,    shall   not  be 
carried  into  execution  by  them  in  less  than  thirty  days  after  the  date  on  which  copies  of 
the  decrees  may  have  been  furnished  or  tendered  to  the  parties  or  to  their  vakils,  should 
either  party  present  a  petition  to  the  Zilla  Judge  within  that  period,  charging  the  Village 
Munsif  with  corruption  or  gross  partiality,  the  Zilla  Judge  shall  order  execution  of  the 
decree  to  be  stayed,  and  if  the  charge  of  corruption  or  partiality  be  proved  to  the  full 
satisfaction  of    the  Zilla  Judge  by  the  oaths  of  two  credible  witnesses  at  sthe  least,    he 
shall  annul  the  decision. 

(3)  First. — Village  Munsifs  shall  be   liable   to  prosecution  in  the  Zilla  Court   for 
corruption    in  the   discharge   of  their   trust  by  either  party    in  the  suit,  and  for  any 
oppressive  and  unwarranted  act  of  authority  by  the  party  injured,  and  upon  proof  of 
the  charge  to   the   satisfaction   of  the  Judge,  he  shall,   in  the  first-mentioned  case, 
adjudge  the  offender  to  pay  the  prosecutor  three  times  the  amount  or  value  of  the  money 
or  property  corruptly  received,  with  all  costs  of  suit ;  and  in  the  second,  award  such 
damages  and  costs  to  the  party  injured  as  may  appear  to  him  equitable  ;   but   no 
Village  Munsif  shall  be  liable  to  be  prosecuted  for  want  of   form  or   for  error    in  his 
proceedings  or  judgment ;  nor  shall  any  process  whatever  be  issued  against  a  Village 
Munsif  who  may  be  charged  with  corruption,  or  any  oppressive  and  unwarranted  act 
of  authority,  unless  the  Judge  shall  be  previously  satisfied  by  sufficient  evidence   that 
there   is  probable  cause  to  believe   that   the   charge  is  well  founded,    and   unless  the 
charge  shall  be  preferred  within  three  months  from  the  date  of  tha  act  complained   of. 

Second.  —  The  Zilla  Judge  shall,  on  charges  of  corruption,  fine  the  party  by  whom 
or  for  whom  the  corruption  may  have  been  practised  in  the  suit,  provided  he  shall  have 
assented  to  such  corruption,  in  a  sum  equal  to  the  value  of  the  thing  or  sum  of  money 
which  the  Village  Munsif  may  be  proved  to  have  so  corruptly  received. 

Third. — If  the  corruption  charged  against  any  Village  Munsif  shall  not  be  proved 
to  the  satisfaction  of  the  Zilla  Judge,  he  snail  award  full  costs  and  such  damages  to  the 
Village  Munsif  as  may  appear  to  him  equitable,  and  he  shall  levy  a  fine  from  the 
party  making  such  groundless  charge,  not  exceeding  the  value  of  the  thing  or  sum  cf 
money  charged  to  have  been  corruptly  received. 
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cannot  be  applied,  as  they    have  been,  by  the    Subordinate  Judge,  to  any       1886 
and  every  person  alleging  that  he  has  been  injured   by  proceedings  of  a   MARCH  31. 
Village  Munsif  under  the  Regulation. 

Village  Munsifs  are  liable  to  prosecution  "  for  corruption  in   the  dis-       FULL 
charge  of  their  trust,"  "  by  either  party  to  the  suit,"  and   [387]  "  for  any     BENCH, 
oppressive  and  unwarranted  act  of  authority  by  the  party  injured." 

To  a  successful  prosecutor  on  a  charge  of  corruption  three  times  the     9  M_  3l 
value  of  the  money  or  property  corruptly  received  may   be   awarded,  and 
41  to  the  party  injured  "  damages  and  costs  may  be  awarded  :  and  not  only       '"^ 
may  a  Village  Munsif  be  mulcted  for  corruption,  but   also  "  the   party    by 
whom  or  for    whom  the  corruption  may  have  been  practised,"  if  privy  to 
such   corruption  ;  in    each    inscance   in    which   the  words  are  used  in  the 
section  they  appear  to  be  used  with  reference  to  a  party  to  the  suit. 

The  Subordinate  Judge  had  then  no  jurisdiction  to  award  damages 
against  the  Village  Munsif  in  this  case  at  the  instance  of  a  person  who 
came  in  with  a  claim  in  respect  of  certain  property  attached  by  the 
former. 

We  should,  moreover,  have  felt  in  any  case  constrained  to  hold  that 
the  Village  Munsif  is  not  shown  to  have  acted  in  an  oppressive  manner, 
even  if  his  action  was  not  warranted  by  law. 

We  must  set  aside  the  order  and  direct  repayment  to  the  Village 
Munsif  of  the  sum  levied  from  him.  We  shall,  however,  allow  no  costs 
as  it  is  stated  that  the  Village  Munsif  treated  the  representations  of  the 
claimant  and  the  order  of  the  District  Munsif  with  a  want  of  due 
consideration. 


9  M.  387  =  1  Weir  375. 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,   Kt.,  Chief  Justice,  and  Mr,  Ji^ticc 
Muttusami  Ayyar. 


RAMASAMI  v.  LOKANADA.*      [llth  March,  1885  and  12th  April,  1886.] 

Penal  Code,  Section  500,  Defamation— Newspaper  libel  -  Act  XXV  of  1867,  Sections  5, 
7 — Burden  of  proof— Statutes— 38.  Cfeo  III,  c.  78,  Section  14—6  and  7,  Viet.  c.  96, 
Section  7, 

On  the  prosecution  of  the  editor  of  a  newspaper  for  defamation  under  Section 
500  of  the  Indian  Penal  Code  by  publishing  a  libel  in  his  paper,  an  attested  copy 
of  a  declaration  made  by  the  editor  under  Section  5  of  Ace  XXV  of  1867  to  the 
effect  that  he  was  the  printer  and  publisher  of  the  newspaper,  was  produced  in 
evidence  by  the  com- [388]  pHinant.  The  Editor  having  been  convicted  by  the 
Magistrate,  the  Sessions  Court,  on  appeal,  quashed  the  conviction,  on  the  ground 
that  there  was  no  evidence  that  the  Editor  was  the  writer  of  the  libel  or  permit- 
ted its  publication : 

Held,  that  in  the  absence  of  proof  to  the  contrary,  the  declaration  was  prima 
facie  proof  of  publication  by  the  Editor. 

Held  also,  that  it  would  be  a  sufficient  answer  to  the  charge  if  the  Editor 
proved  that  the  libel  was  published  in  bis  absence  and  without  his  knowledge, 
and  that  be  bud  in  good  faith  entrusted  the  temporary  management  of  the  News- 
paper during  his  absence  to  a  competent  person. 

£F.,  2  Ind.  Cas.  193  (194)  ;  R.,  22  B.    152   (158;;  32  M.  338  (340)  =  9  Cr.  L.J.   506  =  5 
M.L.T.  415.] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of   Criminal 
Procedure  to  revise    the  proceedings  of  J.A.   Davies,  Sessions  Judge  at 


Criminal  Revision  Case  438  of  1885. 
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1886       Tanjore,    in    Appeal   13  of    1885  quashiug  the    conviction  of  Lokanada 
APRIL  12.    Nadan  under    Section  500  of   the  Indian  Penal   Code   by   Krishnasacni 

Ayyar,  Sub-Divisional  Magistrate  of  Tanjore. 
APPEL-  rpne  facts   necessary  for  the   purpose  of  this    report  are  set  out  in 

LATE       the  judgment  of  the  High  Court  (COLLINS,  C.J.,  a  ndMUTTUSAMI  AY  YAK, 

CRIMINAL.  J-). 

Bhashyam   Ayyangar  and  Desikacharyar,  for  the  complainant  Bama- 
9  M.  387=    sami  Pillaii 

1  Weir  375.  jf  a  man  employs  an  agent  to  publish  a  newspaper,  he  is  responsible 

criminally  for  any  libel  published  by  such  agent. 

The  publication  of  the  agent  is  that  of  his  nrincipal,  who  must  be 
held  to  intend  the  consequences  of  the  Act.  Hawkins'  Pleas  of  the  Crown, 
Vol.  II,  p.  131.  Eoscoe  Grim  Ev.,  p.  977.  Queen  v.  Holbrook  (l), 
Empress  of  India  v.  McLeod  (2)  and  other  cases  were  referred  to  in  argu- 
ment. 

Lokanada  Nadan  did  not  appear. 

JUDGMENT. 

On  the  29th  December  1884,  a  defamatory  article  appeared  in  the 
Kshattriyanubalani,  a  Newspaper  published  once  a  week  at  Porayar  in 
the  district  of  Tanjore.  The  accused  admitted  that  he  was  the  Editor 
and  Proprietor  of  that  Newspaper,  and  an  attested  copy  of  the  declaration 
made  by  him  under  Section  5  of  Act  XXV  of  1867  to  the  effect  that  he 
was  its  printer  and  publisher,  was  also  produced  in  evidence  for  the  pro- 
secution. The  First-class  Magistrate  of  the  Tanjore  Division  convicted 
him  of  defamation,  and  sentenced  him  to  four  months'  simple  imprison- 
ment, and  to  pay  a  fine  of  Rs.  100. 

On  appeal,  the  Sessions  Judge  set  aside  the  conviction  and  acquit- 
ted the  accused.  The  Judge  agreed  with  the  Magistrate  [389]  that 
the  matter  published  was  defamatory,  and  that;  it  referred  to  the  oetitioner; 
but  he  observed  that  there  was  no  evidence  that  the  accused  was  its 
writer,  and  that  there  was  no  proof  whatever  that  he  was  personally 
aware  of  the  publication  and  permitted  it.  He  further  remarked  that  the 
Criminal  law  aimed  at  individual  responsibility,  and  that  in  order  to  SUD- 
port  a  conviction  of  a  criminal  offence,  it  was  necessary  to  show  that 
there  was  guilty  knowledge  or  intention.  The  accused  stated  in  his  defence 
that  be  was  absent  from  Porayar  in  December  1884,  that  by  his  desire  one 
Martanda  Nadan  managed  the  paper  during  his  absence,  that  the  de- 
famatory article  was  contributed  by  one  Narayanasami  Pillai,  the  4th 
witness  for  the  defence,  and  that  Martanda  Nadan  published  it  without 
the  accused's  knowledge  or  privity.  The  Magistrate  considered  that  the 
evidence  produced  by  the  accused  to  prove  his  absence  from  Porayar  was 
not  trustworthy,  that  Narayanasami  Pillai  was  not  the  person  who  wrote 
the  defamatory  matter,  and  that  the  accusedhimself  wrote  the  article  or 
that  it  was  written  at  his  instigation  by  someone  else.  Tna  Judge  did  not 
discuss  the  evidence  or  record  a  distinct  finding  as  to  the  weight  due  to 
it,  probably  on  the  ground  that  there  was  no  evidence  for  the  prosecution 
that  the  accused  was  the  real  publisher,  or  that  the  publication  was  made 
with  his  privity  or  knowledge.  He  states  in  his  judgment  that  "all  that 
is  alleged  is  that  the  accused  was  technically  the  publisher  for  the  pur- 
poses of  Act  XXV  of  1867,  not  that  he  actually  knew  of  the  publication." 

It  is  no  doubt  true  that  in  order  to  sustain  a  conviction  for  defamation 
it  must  be  shown  that  there  was  a  publication  by  the  accused  in  fact,  for 

(1)  4  Q.B.D.  42.  (2)  3  A.  342. 
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by  Section  499  of   the  Indian  Penal    Code   the   offence  is  thus  defined —        1886 
"  Whoaver  by  words  spoken  or   intended    to  he    read    makes  or  publishes    APRIL  12. 
any  imputation  concerning  any  person  intending    to  harm    or  knowing  or 
having  reason  to  believe  that  such  imputation  will  harm  the  reputation  of     APPEL- 
such  person  (except  in  certain   specified  cases)    is  guilty  of    defamation."       LATE 
But  the  Judge  has    apparently    overlooked  the  provisions    of  Section  7  of  CRIMINAL. 
Act  XXV  of  1867,  which  enacts  that  "  in  any  legal   proceeding  whatever, 
civil  as  well  as  criminal,  the   production  of   an    authenticated  copy  of  the    9  M-  387  = 
declaration    shall    be    held    (unless    the    contrary    be    proved)    to    be   2  Weir  378- 
sufficient    evidence     as    against    the     person     whose     name     shall    be 
subscribed   to    such    declaration    that    the   said    person   was    printer   or 
publisher     [according    as    the  words    of   the    declaration    may    bo]     of 
[390]   every  portion  of  every  periodical  work,   whereof  the  title  shall 
correspond  with  the  title  of  the  periodical  work  mentioned  in  the  decla- 
ration. " 

This  Act  was  passed  like  38  Geo.  Ill,  c.  78,  Section  14,  for  the  pur- 
pose of  preventing  the  mischief  arising  from  printing  and  publishing  News- 
papers by  persons  not  known,  and  it  was  intended  to  facilitate  proceedings, 
Civil  and  Criminal,  against  the  persons  concerned  in  such  publications. 
For  this  purpose,  as  was  observed  by  Justice  Bailey  in  The  King  v.  Hart 
(1)  with  reference  to  the  English  Statute,  the  Act  required  that  a  decla- 
ration be  made  and  subscribed  before  a  Magistrate,  and  directed  that  the 
production  of  an  attested  copy  of  that  declaration  shall  be  sufficient 
evidence  as  against  every  person  who  subscribed  to  it,  that  be  was  the 
printer  or  publisher  or  printer  and  publisher  (according  as  the  words  of  the 
declaration  may  be)  of  the  paper  containing  the  libel  provided  that  its 
title  corresponded  to  the  title  of  the  paper  mentioned  in  the  declaration, 
and  provided  also  that  the  contrary  was  not  proved. 

The  intention  was  to  constitute  the  declaration  into  prima  facie  evi- 
dence of  publication,  and  thereby  to  throw  on  the  accused  the  burden  of 
showing  that  the  actual  publisher  of  the  libel  was  not  the  person  mentioned 
in  the  declaration.  The  declaration  was  then  prima  facie  evidence  of 
publication  by  the  accused,  and  if  no  contrary  evidence  was  produced,  or 
if  the  contrary  evidence  produced  by  him  was  not  true,  as  held  by  the 
Magistrate  in  this  case,  it  became  conclusive  so  as  to  sustain  the  conviction. 

It  was  then  urged  for  the  petitioner,  that  it  was  not  sufficient  for  the 
accused  to  show  that  the  libel  was  published  without  his  knowledge  or 
privity,  but  that  he  must  go  further  and  prove  that  the  publication  did  nob 
also  arise  from  want  of  due  care  or  caution  on  his  part,  and  our  attention 
was  called  to  the  provisions  of  6  &  7  Viet.,  c.  96,  Section  7.  It  was  point- 
ed out  by  Lush  J.  in  The  Queen  v.  Holbrook,  that  under  the  Common 
Law  of  England,  the  proprietor  of  a  Newspaper  was  criminally  responsible 
for  the  publication  of  a  libel  in  its  columns,  whether  the  libel  was  insert- 
ed with  or  without  his  knowledge,  that  the  intention  of  the  Legislature  in 
passing  the  Statute  6  &  7  Viet.,  c.  96,  was  to  mitigate  the  rigor  of 
the  Common  Law,  and  to  give  the  proprietor  the  beneBt  of  the  pre- 
sumption, that  when  one  person  employs  another  to  do  a  lawful 
[391]  act,  he  is  to  be  taken  to  authorize  him  to  do  it  in  a  lawful  and  not 
in  an  unlawful  manner,  and  that  the  Statute  declared  for  that  purpose 
that  it  was  competent  to  the  proprietor  to  prove  that  the  libel  was 
published  without  his  authority,  consent  or  knowledge,  that  the  publi- 
cation did  not  arise  from  want  of  due  care  or  caution  on  his  part. 


(1)  10  East  98. 
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1886  In  substance,  the  statute  modified  the  grounds  on  which  the  proprietor 

APRIL  12.    was  criminally  liable  for  a   libel  published  in  his  paper  according  to   the 

Common  Law  of  England.  But  we  cannot  hold  that  the  provisions  of  that 

API  EL-     Statute  are  applicable  to  this   country,   and  we  must  determine  whether 

LATE       the  accused  is  or  is  not  guilty  of  defamition  with  reference  to   the  pro- 

ClRIMINAL.  visions  of  the  Indian  Penal  Code.     We  consider  that  it  would  be  a  suffici- 

ent  answer  to  the  charge  in  this  country  if  the  accusad   showed  that  he 

™  entrusted  in  good  faith  the  temporary  management  of  the  newspaper  to  a 
1  Weir  375.  competent  person  during  his  absence,  and  that  the  libel  was  published 
without  his  authority,  knowledge  or  consent.  As  the  Judge  has  however 
misapprehended  the  effect  of  Act  XXV  of  1867,  we  shall  set  aside  the 
order  of  acquittal  made  by  him  and  direct  him  to  restore  the  appeal  to  his 
file,  to  consider  the  evidence  produced  by  the  accused  and  then  to  dispose 
of  the  appeal  with  reference  to  the  foregoing  observations. 


9M.  391  =  10Ind.  Jur.  370. 
APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


READE  (Defendant),  Appellant  v.  KRISHNA  (Plaintiff),  Respondent* 
[4th  February  and  5th  March,  1886.] 

Guardian— Custody  of  minor— Cluinge  of  religion — Act  IX  of  1875,  Section^,  Clause'b). 

A  Brahman  boy,  16  years  of  age,  having  left  his  father's  house  went  to  and 
resided  in  the  house  of  a  Missionary,  where  he  embraced  Christianity  and  was 
baptized. 

In  a  suit  by  the  father  to  recover  possession  of  his  son  from  the  Missionary  : 

Held,  thtt  tin  question  whether  th^  boy  wv?  a  minor,  was  to  be  decided  not 
according  to  Hindu  law,  but  by  Act  IX  of  1875  ; 

[392]  (2)  that  the  claim  was  not  affected  by  Section  2.  Clause  (b)  of  that  Act ; 

(B)  and  that  the  father  was  entitled  to  a  decree  that  his  son  should  be  delivered 
into  his  custody. 

[RM  16  B.  307  (318).] 

APPEAL  from  the  decree  of  J.  Hope,  District  Judge  of  South  Arcot, 
confirming  the  decree  of  the  District  Munsif  of  Cuddalore  in  suit  No.  21 
of  1884. 

This  case  came  before  the  High  Court  on  Second  Appeal  in  March  1885, 
and  is  reported  at  p.  31  of  the  Indian  Law  Eaports,  9  Madras  Series. 

The  facts  and  arguments  so  far  as  they  are  necessary  for  the  purpose  of 
this  report  appear  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR 
and  BRANDT,  JJ.). 

The  Acting  Advocate- General  (Mr.  Shephard),  for  appellant. 

Rama  Rau,  for  respondent. 

JUDGMENT. 

The  respondent  Krishnachari  is  a  native  of  Cuddalore  and  has  a 
•minor  son  named  Subba  Rau.  Subba  Rau  joined  the  Mission  School  in 
New  Town  in  July  1381,  and  continue  1  to  s*;udy  in  it  till  1883.  In  the 
latter  part  of  that  year  he  went  ofoen  to  the  appellant's  house  and  at- 
tended the  religious  meetings  and  class  which  she  used  to  hold.  In  January 
1884,  he  renounced  his  father's  religion  an  1  embraced  Christianity,  and 

*  Second  Appeal  701  of  1885. 
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at  his  request  the   appellant  caused   him  to   be   baptized.     Prior  to  his        1886 
baptism,  he  left  his  father's  home  and  protection,  and  he  since  lived  in  the    MARCH  5, 
appellant's  house  and  under  her  care.     Thereupon,  the  respondent  sued 
in  the  Court  of  the  District  Munsif  of  Cuddalore,  to  recover  possession   of     APPEL- 
the  minor,  alleging  that,  as  the  minor's  father,  he  was  the  legal  guardian,        LATE 
and  that  the  appellant  unlawfully  took  the  boy  out  of  his  protection  and      CIVIL 
detained  him  against  his   father's  will.     He  stated  also  that  the  appellant 
caused    damage    to    the     minor's    religion    and    person,    and    claimed   9  ".  391  = 
Rupees  100  as  compensation  for  the  expenses  of  expiatory  ceremonies  which  10  Ind-  Jup 
it  was    necessary  to  incur  in  order:  to  tike  the  boy  back  into    the  Hindu        370. 
religion.     But  both  the  Courts  below  dismissed  this  claim,   and  the  res- 
pondent has  not  appealed  from  so  much  of  the  decree  as  related  to  it.    As 
to  the  right  to  the  custody  and  control  of  the  minor,  the  appellant  assorted 
that  Subba  Rau  was  not  a  minor,  and  that  he  had  sufficient  discretion  to 
act  for  himself  in  matters  of  religion.     She  denied    that  she  either   took 
him  wrongfully  out  of  his  father's  protection  or  unlawfully  detained  him, 
and  relying  [393]  on  Act  IX  of  J.875,  contended  that  .District  Munsif  had 
no  jurisdiction  to  entertain  the  suit.     The  District  Judge   at  first  upheld 
the  plea  to  the  jurisdiction,  and  his  decision  on  this  point  came  under  our 
consideration  in  Krishna  v.  Beade  (l). 

We  then  held  that  according  to  the  true  construction  of  Act  IX  of 
1875,  it  merely  provided  a  special  and  prompt  remedy  by  application  on 
petition,  and  that  it  was  not  the  intention,  and  that  there  were  no  words 
of  which  the  effect  was  to  take  away  the  ordinary  remedy  by  regular  suit, 
in  cases  in  which  the  special  procedure  prescribed  by  the  Act  was  not 
availed  of.  Though  in  connection  with  the  petition  of  Second  Appeal 
now  before  us,  it  was  again  urged  as  an  additional  ground  that  the  District 
Munsif  had  no  jurisdiction,  the  learned  Advocate-General  did  not  press 
it  upon  us  at  the  hearing.  As  to  the  plea  that  Subba  Rau  was  not  a 
minor,  the  Judge  considered  that  it  was  not  proved,  and  observed  that  the 
utmost  use  he  could  make  of  Doctor  Robertson's  professional  evidence  was 
to  accept  the  minimum  fixed  by  him,  viz.,  16,  as  the  probable  age  in  1884. 
We  are  bound  to  accept  this  finding  on  a  question  of  fact  in  Second  Ap- 
peal. Adverting  to  the  contention  that  the  question  raised  in  the  suit 
was  not  one  of  Subba  Rau's  majority  or  minority,  but  substantially  one  of 
religion  in  regard  to  which  he  was  entitled  to  make  a  free  choice,  the 
Judge  observed  that  the  case  before  him  was  not  that  of  interfering  with 
any  one's  religion,  and  even  supposing  that  the  father  would  make  efforts 
to  bring  about  a  change  in  the  son's  religious  views,  it  could  not  be  accept- 
ed as  a  sufficient  ground  for  taking  away  the  right  of  the  former  to  the 
custody  and  control  of  the  latter.  With  reference  to  the  argument  that 
the  appellant  did  not  actually  detain  the  minor,  the  Judge  remarked 
that  the  boy  had  in  law  no  will  of  his  own,  and  that  there  was  improper 
detention  because  the  appellant  kept  him  in  her  house  contrary  to  his 
lather's  will.  In  the  result,  the  Judge  confirmed  the  decree  of  the  Dis- 
trict Munsif  which  directed  "  that  defendant  do  deliver  to  plaintiff  the 
minor  Subba  Rau." 

It  is  urged  in  the  petition  of  Second  Appeal — 

(I)  That  Act  IX  of  1875  does  not  apply  to  a  case  where  religion  is 

in  question,  and  that  under  Hindu  law  Subba  Rau  was  not  a 

minor  ; 

(1)  9  M.  31. 
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1886  [394]   (II)  Even  if  he  were  a  minor,  the  respondent  would  not  be 

MARCH  5.  entitled  to  his  custody  unconditionally   and  absolutely  ; 

(III)  That  the  appellant  did  not  actually  detain  the  minor  and 
APPEL-  there  is  no  evidence  of  such  detention  ;  and 

LATE  (IV)  That  at  any  rate  no  decree  ought  to  have  been  passed  in    the 

CIVIL,  form  in  which  it  has  been  made. 

At  the  hearing,  the  learnei  Advocate-General  strongly  objected  to  she 
9M.391=    form  of  the  decree,  aud  argued  that    guardianship   for  nurture   ceased   at 
10  Ind.  Jui1.  14^  that   a  minor  who  had  attained  the  age  of  discretion  was  not  liable 
370.         to  be  compelled  to  return  to  his  father  against  his  will,  and  that  though 
there  may  be  a  decree  to  release  him  from  imnroper  custody,  there  ought 
to  be  no  decree  for  his  delivery  to  the  respondent;.     He  drew  our  atten- 
tion to  The  King  v.  G-reenhill  (1),  The    Queen  v.   Clarke  (2),    In  re  Shan- 
non (3),  In  re  Connor  (4),  and  The  Queen  v.  Vaughan  (o). 

On  the  other  hand  it  was  contended  for  the  respondent  that  the  rule 
as  to  discretion  has  no  application  in  this  case,  and  reliance  was  placed 
on  The  Queen  v.  Nesbitt  (6),  In  re  Hemnath  Bose  (7),  and  In  re  Calloor 
Narainsaiomy  (8),  B.  v.  De  Mannemlle  (9),  In  re  Clarke  (2),  Inre  Elizabeth 
Daley  (10),  and  The  Queen  v.  Howes  (II). 

There  can  be  no  doubt  that  a  minor  under  14  years  of  age  has  no 
will  of  his  own,  or  that  his  detention  against  his  father's  will  is  unlaw- 
ful. In  Ratcliffs  case  (12)  it  was  held  that  guardianship  for  nurture 
continues  until  the  child  attains  the  age  of  14.  In  Hoives  case  (13), 
however,  it  was  considered  by  analogy  to  penal  enactments  to  extend  to 
16  years  in  the  case  of  girls. 

With  reference  to  the  offence  of  kidnapping  from  lawful  guardianship, 
the  Indian  Penal  Code,  Section  361,  fixes  the  age  at  14  in  the  case  of  a  boy, 
and  16  in  the  case  of  a  girl.  As  observed  by  Lord  Campbell  in  The  Queen  v. 
Clarke  (2),  the  guardian  for  nurture  has  by  law  a  right  to  the  custody  of 
the  child  and  may  maintain  an  action  of  trespass  against  a  stranger 
who  takes  the  child.  With  reference  to  such  child  brought  up  on 
a  writ  of  habeas  corpus,  the  learned  Chief  Justice  said  : — ''  the  child  is 
[395]  supposed  to  be  unlawfully  imprisoned  when  unlawfully  detained 
from  the  custody  of  the  guardian,  and  when  it  is  delivered  to  him  the 
child  is  supposed  to  be  set  at  liberty."  He  deprecates  the  contention,  that 
the  capacity  of  the  child  to  make  a  choice  for  itself  should  be  tested  by 
the  Judge,  and  observes  that  "the  consequences  which  would  follow  from 
allowing  such  a  choice  would  be  most  alarming."  Nor  is  there  room  for 
doubt  that  when  the  father  is  entitled  to  the  custody  of  the 
child,  the  proper  mode  of  enforcing  his  right  consists  in  a  decree  for 
its  delivery.  The  order  usually  mads  on  a  habeas  corpus  when 
the  child  is  too  young  to  elect  its  own  custody,  is  a  direction  that 
the  child  be  delivered  to  its  lawful  guardian.  The  same  is  the  case 
when  the  Court  of  Chancery  interferes  on  petition  for  the  possession  of  a 
child.  The  substantial  question  then  for  decision  is,  what  is  the  law 
of  guardianship  applicable  in  a  civil  suit  in  respect  of  the  right  to  the 
custody  and  control  of  minors.  There  may  be  guardianship  by  nature, 
by  nurture,  and  by  personal  or  statute  law.  The  English  cases  cited 
by  the  learned  Advocate-General  no  doubt  show  that  a  child  over  14  is 


(1)  4  A.  &  E.  624. 
(4)  16  Ir.  C.LR.  112. 
(7)  1  Hyde  111. 
(101  2  F.  &  F.  258. 


(21  7  E.  &  B.  186. 
(5»  5  B.L.R.  418. 
(8)Mayne'sPC  s.  361  notes. 
(11)  30  L.J.  (M.C.)  47. 


(3)  20  L.  T.  183. 
(6)  Perry  O.C.  103. 
(9)   5  East  220. 


(12)  3  Rep.  38  ;  vol.  2,  p.  105  of  Thomas  d  Fraser's  edition.  (13)  3  E.  &.  E.  332. 
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allowed  to  choose  his  residence  when  he  is  brought  up  on  a  writ  of  habeas 
corpus.  But  they  show  also  that  the  ratio  decidendi  is  the  limited 
purpose  for  which  the  writ  is  designed.  To  quote  from  Coleridge,  J., 
in  The  King  v.  Greenhill  (l),  "a  habeas  corpus  proceeds  on  the  fact  of 
an  illegal  restraint.  When  the  writ  is  obeyed,  and  the  party  brought  up 
is  capable  of  using  a  discretion,  the  rula  is  simole,  viz.,  the  individual  who 
has  been  under  the  restraint  is  declared  at  liberty,  and  the  Court  will 
even  direct  that  the  party  shall  be  attended  home  by  an  officer  to  make 
the  order  effectual.  But  where  the  person  is  too  young  to  have  a 
choice,  wa  must  refer  to  legal  principles  to  see  who  is  entitled  to  the 
custody,  because  the  law  presumes  that  where  the  legal  custody  is,  no 
restraint  exists  ;  and  where  the  child  is  in  the  hands  of  a  third  person, 
that  presumption  is  in  favour  of  the  father.  But  although  the  first  presump- 
tion is  that  the  right  custody  according  to  law  is  also  the  free  custody,  yet 
if  it  be  shown  that  cruelty  or  corruption  is  to  be  apprehended  from  the 
father,  a  counter-presumption  arises."  Again  in  The  Queen  v.  Vaughan  (2) 
which  is  the  leading  Calcutta  case  cited  on  the  appellant's  behalf,  Phear,  J., 
[396]  says,  "  The  writ  of  habeas  corpus  ad  subjiciendum  is  in  its  aim 
single.  It  has  for  its  object  the  vindication  of  the  right  of  personal 
liberty.  It  is  issued  for  the  purpose  of  taking  care  that  no  subject  of  the 
Queen  is  illegally  confined  against  his  will.  It  is  issued  on  behalf  of  the 
person  illegally  confined,  and  not  issued  for  the  purpose  of  lending  the  arm 
of  law  to  any  person  claiming  authority  over  him.  It  is  only  where  the 
person  contined  is  under  any  personal  disqualification  the  guardian  or 
protector  is  looke  1  to,  and  in  such  a  case  the  Court  considers  that  it  sets 
the  person  confined  at  liberty  by  handing  him  over  to  the  charge  of  his 
rightful  guardian."  Ht»  also  remarks  in  his  judgment  that  he  was  not 
adjudicating  upon  a  question  of  civil  right  between  party  and  party. 
On  the  other  hand,  Rawlinson,  C.J.,  and  Bittleston,  J.,  held  in  September 
1858  in  Calloor  Narainsawmy's  case  (3),  that  a  Hindu  youth  of  the  age  of 
14  who  had  gone  to  the  Scotch  Missionaries  should  be  given  up  to  his 
father,  though  he  had  become  a  convert  to  Christianity  and  desired  to 
remain  with  his  new  protectors.  A  similar  decision  was  passed  in  Calcutta 
by  Sir  Mordaunt  Wells  in  regard  to  a  boy  over  15  and  under  16  years  of 
age  (In  re  Hemnath  Bose)  (4).  Tnough  in  Nesbitt's  case  (5)  the  boy  brought 
up  on  habeas  corpus  was  only  12  years  of  age,  the  learned  Judges  pointed 
out  the  extreme  undesirability  of  emancipating  a  minor  from  parental 
control  on  the  ground  of  discretion  in  this  country.  In  the  note  sub- 
joined to  that  case,  reference  is  made  to  the  Code  Civil,  and  the  practice 
on  the  Continent  being  in  accord  with  Hindu  law  which  recognizes  no 
such  choice  as  is  contended  for  on  behalf  of  the  appellant.  Jn  passing, 
we  may  also  state  that  Lord  Cimpbell  refers  to  this  case  and  to  the 
ooinion  thereon  of  Patterson,  J.  That  eminent  Judge  observed  to  Sir 
"  I  cannot  doubt  thac  you  were  quite  right  in 
father  was  entitled  to  the  custody  of  his  child, 
by  writ  of  habeas  corpus.  Tne  general  rule  is 
clearly  so,  and  even  after  the  age  of  14,  whereas  this  boy  (Shripat) 
was  only  12."  The  result  then  of  the  examination  of  the  authorities  to 
which  we  were  referred  is,  that  according  to  the  latest  decision  in  this 
Presidency  and  Bombay,  a  minor  though  over  14  is  not  at  liberty  to 
choose  his  own  custody  as  against  the  father,  even  when  brought  up  on 
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the  writ  of  habeas  corpus,  that  the  decisions  to  the  [397]  contrary  proceed 
on  the  view  that  the  writ  is  not  the  appropriate  remedy  prescribed  for 
enforcing  the  authority  of  the  father  over  his  son,  and  that  when  the  son 
is  over  14  and  competent  to  make  a  choice,  its  purpose  is  satisfied  by 
allowing  him  to  choose  his  own  custody,  and  leaving  it  to  the  father  to 
vindicate  his  right  by  a  civil  suit.  Ifc  follows  then  that  the  contention 
that  according  to  general  principles  the  father's  guardianship  ceases  (quoad 
his  right  to  custody)  when  the  son  completes  his  14th  year,  cannob  be  sup- 
ported. It  may  cease  for  the  purpose  of  visiting  third  parties  with  penal 
consequences,  and  for  the  purpose  of  a  writ  of  habeas  corpus,  but  that 
cannot  preclude  a  father  from  asserting  his  right  by  a  civil  suit  even 
against  the  sons's  choice  to  this  lawful  custody  and  control. 

It  is  regarded  by  the  Court  of  Chancery  acting  as  parens  patrice  as  a 
settled  rule  that  except  under  special  circumstances  a  minor  must  be 
brought  up  in  his  father's  religioa.  As  to  what  are  to  be  recognized  as 
special  circumstances  warranting  a  departure  from  the  general  rule,  James, 
L.J.,  says  in  Hawksworth  v.  Haksworth  (1)  that  the  Court  will  be  reluctant 
to  depart  from  the  general  rule  unless  the  impressions  produced  on  the 
child's  mind  by  the  course  of  education  which  he  is  receiving,  are  so  great 
and  permanent  as  to  induce  the  Court  to  fear  lest  any  attempt  at 
altering  them  would  do  more  harm  than  good,  and  would  end  in  unsettling 
the  child's  faith  altogether  and  so  produce  a  fatal  result  in  that  respect. 
Again  in  Curtis  v.  Curtis  (2),  Kindersley,  V.C.,  says,  "  After  hearing  so 
much  about  the  father's  religious  principles  it  is  proper  for  me  to  say  that 
I  cannot  act  on  those  principles  unless  they  are  such  as  are  contrary  to 
the  law  of  the  land.  The  only  view  in  which  they  are  material  is  that  a 
father  may  permit  his  child  to  be  brought  up  by  other  persons  of  a  parti- 
cular profession  so  as  to  make  ib  difficult  for  the  Court  not  to  see  that  the 
happiness  of  the  children  must  be  affected  in  the  course  of  their  educa- 
tion in  those  principles." 

Nor  do  we  see  our  way  to  uphold  the  contention  that  it  is  the  Hindu 
law  and  not  Act  IX  of  1875  that  governs  this  case  in  regard  to  the  age  at 
which  minority  ceases.  It  is  no  doubt  true  that  under  Hindu  law  a  boy 
or  girl  was  sui  juris  on  the  completion  of  his  or  her  16fch  year,  but  Act 
IX  of  1875  altered  this.  The  [398]  Act  is  applicable  to  all  persons 
domiciled  in  British  India,  and  it  provides  (Section  3,  paragraph  2)  that 
every  person  domiciled  in  British  India  shall  be  deemed  to  have  attained 
his  majority  when  he  shall  have  completed  his  age  of  18  years  and  not 
before.  The  suit  before  us  is  one  brought  by  the  father  to  enforce  his  paren- 
tal right  to  the  custody  and  control  of  his  minor  son,  and  as  that  right  is  an 
incident  of  guardianship,  and  as  ib  is  not  excepted  from  the  operation  of 
the  Act,  we  cannot  say  that  the  case  falls  to  be  decided  under  Hindu  law 
as  to  the  age  of  majority.  The  personal  law  applicable  to  Hindus  has 
been  repealed,  and  a  territorial  law  has  been  substituted  for  ifc,  and  our 
decision  must  be  in  accordance  with  the  latter. 

As  a  minor  may  be  sui  juris  for  some  purposes,  though  not  for  others, 
the  next  question  for  decision  is,  whether  the  father's  right  is  specially 
taken  away  by  the  Act  in  any  case.  It  is  provided  by  Section  2  "  that 
nothing  contained  in  the  Act  shall  affect  (a)  the  capacity  of  any  person  to 
act  on  the  following  matters,  viz.:  marriage,  dower,  divorce  and  adoption  ; 
(6)  the  religion  or  religious  irites  and  usages  of  any  class  of  Her  Majesty's 
subjects  in  India  ;  or  (c)  the  capacity  of  any  person,  who,  before  this  Act 


(1)  L.R.  6  Ch.  539. 
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comes  into  force  has  attained  majority  under  the  law  applicable  to    him." 
The  construction  suggested  for  the  appellant  is  that  when  a  Hindu    youth 
of  16  changes  his  religion,  Lis  father's  right  to  custody  ceases  ;  and  adopt- 
ing as  we  must  do,  the    finding    of    the    District   Judge    that    the  youth      APPEL- 
had  completed  his  16th  year,  he  wai  according    to    Hindu   law  sui  juris       LATE 
and  therefore  compjtent  to  change  it ;  still  this  would  not  affect    the  right      OlVIL. 
of  the  father  to     the    custody  and    control  of    his    minor  son,  and  that 
right  is  not  taken  away  by  the  Act ;  and  in   this    suit    the    question    with    9  M.  391 
which  we  have  to  deal  is,  as   the  District  Judge   very   properly  remarks, 
not  a  question  of  interference  with  the  right  of  a  Hindu  son  to  change  his 
religious  persuasion,  hut  whether  a  Hindu  father  is  entitled  to  the  custody 
of  his  son  and  to  such  control  over  him  as  he  may  lawfully  be  entitled  to 
exercise. 

On  these  grounds  we  are  of  opinion  that  this  appeal  fails,  and  we 
dismiss  it  with  costs. 

We  think,  however,  that  the  decree  may  be  more  appropriately  worded 
by  directing  "that  the  son  be  delivered  into  the  custody  of  the  plaintiff  ;" 
and  we  direct  that  it  be  amended  accordingly. 


9  H.  399  (F.B.)  =  10  Ind.  Jur.  409. 
[399]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Kernan,  Offg.  Chief  Justice,  Mr.  Justice 

Muttusami  Ayyar,  Mr.  Justice  Hutchins,  Mr.  Justice  Parker 

and  Mr.  Justice  Handley. 


CHRISTACHARLU  (Plaintiff),  Appellant  v.  KARIBASAYYA  (Defendant), 
Respondent*      [6th  November,  and  1st  December,  1885.] 

Fraudulent  alteration  of  document,   Effect  of —English  Law   how  far  applicable  in 

Mufassal. 
liatnasamy  Koii's  case  (3  M.H.C.B.  ('247)  discussed. 

In  a  suit  brought,  to  recover  Rs.  315,  principal  and  interest  due  according  to 
the  terms  of  a  registered  mortgage  bond,  it  was  f  >und  that  the  plaintiff  had 
fraudulently  altered  thd  ternn  ot  the  bond  prior  to  registeratiou  (1)  by  inserting 
a  condition,  making  the  whole  sum  payable  upon  def-iult  of  payment  of  any 
instalment,  and  (2)  by  doubling  the  rate  of  interest. 

The  defendant  admitted  in  his  written  statement  that  he  had  received  a  certain 
portion  of  the  consideration  for  tha  bond  from  the  plaintiff. 

At  the  trial  the  plaintiff  claimei  to  amend  the  plaint  and  recover  the  first 
instalment  according  cotbe  terms  of  the  bond  as  executed  !>y  defendant  : 

Held,  by  the  Full  iv-nch  (Kernan,  Offg.  C.J.,  Muttusami  Ayy>»r,  Hutchins, 
Parker  and  Hindley,  JJ.)  that  the  suit  must  be  dismissed. 

Per  Kernan  and  Muotusami  Ayyar,  JJ.  The  decision  in  Ramasamy  Kon's  case 
is  in  conformity  with  the  law  of  England. 

Per  Kernan,  Hutchins,  Parker  and  Handley,  JJ.  The  rule  in  Master  v.  Miller 
is  in  consonance  with  equity  and  good  conscience  and  applicable  to  the  MufassaL 

Per  Muttusami  Ayyar,  J.  That  rule  is  more  penal  than  equitable,  but  having 
been  adopted  by  the  Courts  since  1866  must  be  followed. 

CF      12  M.  239  (240)  ;  12  C.P.L.R.  33  (35)  ;  R.,  25  A.  580  (605)  (F.B.)  ;  15  M.  70  (72) 
23  M.  137  (14U)  ;  9  C.W.N.  695  ;  19  tnd.  Gas.  616  (6*))  =  6  8.L.R.  228  (240).] 

APPKAL  from  the  decree  of  J.D.  Goldingbam.  District  Judge  of  Bellary, 
confirming  the  decrea  of  B.  Eamasaini  Nayudu,  District  Munsif  of  Bellary, 
in  suit  272  of  1883. 
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1885  The  plaintiff,  Penukonda  Christacharlu,  sued  the  defendant,  Pasupati 

DEC.  1.      Mafctam  Karibasayya,  for  Es.  8 1 5,  principal  and  interest  due  by  him  accord- 
ing to  the  terms  of  a  registered  mortgage  bond,  dated  7th  April  1883. 
TJ^TTT  •»• 

According  to  the  terms  of  the  bond  defendant  promised  to  pay 
BENCH.  jjg  750  with  interest  at  12  per  cent,  by  annual  instalments,  of  which 
9  H  399  ^ne  firs^>  RS-  200,  was  unpaid  at  date  of  suit. 

{F  B  )=  [400]  The  bond  contained  a  proviso   that  on  default  of  payment  of 

10  Ind.  Jur.  any  instalment,    the  whole  sum  with    interest  at  12  per  cent,    became 
i0g       '  exigible. 

Defendant  pleaded  that  the  bond  had  been  altered  materially  after 
execution  and  before  registration — (1)  by  the  insertion  of  the  proviso  that 
on  default  of  payment  of  any  instalment  the  whole  sum  became  due,  (2) 
by  alteration  of  the  rate  of  interest  from  6  per  cent,  to  12  per  cent. 

The  District  Munsif  found  that  the  defendant's  plea  was  proved,  and 
dismissed  the  suit  on  the  ground  that  the  bond  became  void  by  reason  of 
the  alterations. 

He  was  of  opinion  that  the  plaintiff  could  not  be  allowed  to  amend 
the  plaint,  and  claim  the  amount  payable  according  to  the  original  terms 
of  the  bond — Gogun  Chunder  Ghose  v.  Dhuronidhur  Mundnl.  (l) 

On  appeal  it  was  contended  that  the  plaintiff  was  entitled  at  all  events 
to  recover  Es.  230,  which  the  defendant  alleged  in  the  written  statement 
was  all  the  consideration  to  which  plaintiff  was  entitled,  the  rest  of  the 
sum  secured  by  the  bond  being  due  to  two  other  persons. 

The  District  Judge  held  that  there  was  no  admission  that  this 
sum  was  then  due  to  plaintiff,  and  confirmed  the  decree  on  the  ground 
that  the  bond  had  been  altered  in  a  material  manner  with  fraudulent 
intent. 

Plaintiff  appealed  on  the  grounds — 

1.  That  the  altered  bond  could  be  used  as  evidence  of  the  transaction 

between  the  parties. 

2.  That  plaintiff  was  entitled  to  a  decree  for   the  first  instalment, 

with  interest  under  the  contract  according  to  the  bond  in   its 
original  state. 

3.  That  the  ruling  in  Gogun    Chunder    Ghose 's   case  was   not    in 

conformity  with  the  ruling  in  Bamasaivmy  Ron's  case. 

4.  The  plaintiff  was  entitled  to  Es.  52  paid  by  him  to  Government 

for  arrears  of  revenue  on  the  mortgaged  property. 
The   case  was    argued  before   a   Divisional   Bench  (HUTCHINS  and 
PARKER,  JJ.)  on  August  20ch  1885. 

Bhashyam  Ayyangar,  for  appellant. 

[401]  Rama  Ban,  for  respondent. 

On  the  24th  August  the  following  judgments  were  delivered : — 

JUDGMENTS  OF  THE  DIVISIONAL  BENCH. 

HUTCHINS,  J. — The  appellant  brought  this  suit  to  recover  the  whole 
principal  of  a  mortgage  bond  together  with  interest.  The  plaint  set  out 
the  several  provisions  of  the  bond,  and  among  them  that  it  was  payable 
by  instalments,  but  that,  on  default  of  any  instalment,  the  whole  was  to 
become  due  ab  once  with  interest  at  1  per  cent,  per  mensem.  The  whole 
sum  was  claimed  in  consequence  of  the  time  for  payment  of  the  first 
instalment  having  expired. 


(1)  7  C.  616. 
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The   respondent    pleaded    and    both  the  Courts  below  have   found,        1885 
that  the  bond  has  been  fraudulently  altered  by,  or  with  the  connivance      DEC.  1. 
of  the  appellant  in  two  material  particulars.     The    stipulation    making 
the  whole  payable  at  once  on  default  of   a  single  instalment  has  been       FULL 
interlined.     The  rate  of  interest  has  been  altered  from  J  to  1  per  cent.  BENCH. 

According   to  the   contract    executed   by   the   respondent  the    first 
instalment  only  could  have  been  recovered  with  interest  at  i  per  cent,     at      9  M-  3" 
the  data  the  suit  was  instituted.     The  question  raised  for  our  determination      *F>B>* = 
is,  whether  the  Courts  below  were  right  in  dismissing  the  whole  claim  on  10  Ind  Jar> 
the  ground  that  the  fraudulent  alterations  vitiated  the  entire  contract,  or        *09< 
whether  a  decree  should  not  have  been  given  for  whatever  amount  might 
be  due  according  to  the  true  contract,  and  the  appellant  punished  by  such 
order  as  the  Court  may  think  fit  to  make  as  to  costs. 

The  Courts  below  have  acted  on  the  authority  of  Gogun  Chunder  Ghose 
v.  Dhuronidhur  MunduL  (l)  The  bond  in  that  case,  originally  executed 
by  one  of  three  brothers,  had  been  altered  by  the  addition  of  the  two 
others  as  obligors.  The  learned  Chief  Justice  [Field,  J.,  concurring]  held 
that  the  instrument  was  vitiated  as  against  even  the  first  brother  ;  that 
this  was  the  rule  of  English  law  (Davidson  v.  Cooper)  (2)  ;  and  that 
the  rule  was  consistent  with  the  principles  of  equity  and  good  conscience 
and  ought  to  be  applied  in  this  country  ;  and  be  referred  to  the  case  of 
Gardner  v.  Walsh  (3)  in  which  Campbell,  C.J.,  held  a  promissory  note  to 
be  wholly  vitiated  by  another  party  being  added.  Like  the  leading  *  of 
Master  v.  Miller,  (4)  Gardner  v.  Walsh  was  a  case  of  a  negotiable  instrument 
as  to  which  the  law  has  always  been  very  [402]  strict.  There  has  never 
been  any  doubt  as  to  the  effect  of  an  alteration  on  a  negotiable  instrument 
since  the  case  of  Master  v.  Miller,  and  the  Indian  law  relating  to  such 
cases  is  now  contained  in  Sections  87-89  of  the  Negotiable  Instruments 
Act,  1881. 

GARTH,  C.J.,  added  that,  looking  at  the  question  as  one  of  proof 
merely,  the  plaintiff  must  fail,  because  he  had  not  proved  the  instrument 
on  which  he  founded  his  claim;  he  had,  in  fact,  alleged  a  joint  contract 
by  three,  but  had  attempted  to  prove  an  entirely  different  agreement. 
This  point  may  prove  of  importance,  but  it  is  of  course  impossible  to  deny 
that  the  rule  in  Master  v.  Miller  is  in  accordance  with  equity  and  good 
conscience. 

And  the  same  view  seams  to  have  been  taken  in  other  High  Courts 
also.  In  Sitaram  Krishna,  v.  Daji  Devaji  (5)  the  plaintiff  had  not  altered 
the  contract  itself,  but  merely  added  the  name  of  an  attestor  with  the  view 
apparently  to  call  him  as  a  witness  if  the  bond  was  denied.  The  Bombay 
Court  held  that  the  suit  on  the  bond  so  altered  was  rightly  dismissed. 
The  case  was  not  argued,  and  I  observe  that  here  there  was  no  alteration 
of  the  contract  itself. 

Ganga  Ram  v.  Ghandun  Singh  (6)  was  a  case  before  the  Allahabad 
Court.  That  was  a  suit  on  a  hypothecation  bond,  and  the  relief  sought 
was  to  recover  the  amount  by  sale  of  the  property  hypothecated.  It 
was  found  that  the  extent  of  the  property  had  been  fraudulently  increased  ; 
the  plaintiff  sought  to  bring  5  biswas  to  sale  when  only  5  biswansis  had 
been  pledge!.  The  Court  declined  to  allow  him  to  revert  to  the  true 

*  Case,  ED. 

(1)  70.  616.  (3)  11  M.  &  W.  778-13  M.  &  W.  343. 

(3)  24  L.  J.  Q   B,  285  =  5  E.  &  B.  83. 

(4)  1  Smito's  L.  C.  871  (Ed.  VII). 

(5)  1  B.  418  (6)4  A.  62. 
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1885       contract.     "  It  seems    to  us, "  it    was   said,  "   that   on    all    grounds    of 

DEC.  1.      equity   and   good   conscience   the   bond  now  produced    by   the   plaintiff 

should  be  discarded  as  evidence  of  the  hypothecation  of  land,   and  this 

FULL      being  so,   the  claim  as  brought  falls  to  the  ground  '      But  the  learned 

BENCH.     Judges   declined  to  consider  whether  the  plaintiff   might-,  not    recover  his 

~~~        money  debt  due  on  the  same  bond,    they  contented  themselves    with    re- 

'  jecting  the  bond  as  evidpnce  of  the  hypothecation  of  land. 

in  IH'  r  ^n  tn's  Court  tne  English  doctrine  has  not  as  yet  been  pressed  so  far. 

^^  '  On  the  contrary  it  was  held  in  Ramasawmy  Kon  v.Chinna  Bhavani  Ayyar(l) 
that,  notwithstanding  alterations  in  a  very  material  part,  viz.,  the  date 
fixed  for  payment,  the  documents  might  [403]  be  used  as  evidence  of  the 
debt  between  the  parties  and  also  of  the  creation  of  a  charge  upon  the 
property  hypothecated.  And  in  one  of  the  suits,  actually  brought  to  en- 
force the  terms  of  a  document  so  altered,  a  decree  was  passed  for  the  full 
amount  due  against  the  property  :  according  to  the  true  d  ite  the  personal 
remedy  was  barred,  and  that  cart  of  the  claim  was  of  course  disallowed. 
I  am  not  aware  that  the  correctness  of  that  decision  has  ever  been 
impugned  in  this  Presidency.  I  find  it  quoted  without  disapproval  in 
Paramma  v.  Eamnchandra  (2)  and  it  seems  to  have  been  followed  in 
Second  Appeal  696  of  1878  (not  reported,  but  see  Valiappa  v.  Mahommed 
Khasim,  in  aryuendo)  (3).  As  a  decision  of  this  Court  it  is  of  course  bind- 
ing on  all  the  Courts  of  the  Madras  Presidency  whatever  opinions  may 
have  been  expressed  by  other  High  Courts,  and  the  course  adopted  by  the 
Lower  Courts  in  this  case  can  only  be  justified  by  assuming  that  they 
overlooked  it.  I  also  note  that  in  none  of  the  cases  from  other  Presi- 
dencies was  this  authority  cited  or  considered,  and  it  is  impossible  to  say 
how  it  might  have  affected  the  decision  if  it  had  been  brought  to  notice. 
The  fact,  however,  that  all  the  other  Hign  Courts  have  taken  a  different 
view  of  the  law  has  led  me  to  examine  the  grounds  of  the  decision  closely, 
and  I  cannot  but  admit  that  the  Court  seems  to  have  supposed  that  it 
was  keeping  within  the  rule  established  by  the  English  cases,  although  it 
actually  gave  a  decree  to  enforce  the  terms  of  the  instrument  on  which  the 
suit  was  based,  and  ignored  the  fraudulent  alteration.  It  seems  clear 
that  no  English  Court  would  have  passed  such  a  decree. 

It  has,  however,  occurred  to  ma  that  it  may  be  possible  to  reconcile 
the  decision  with  the  English  cases  and  the  notes  to  Master  v.  Miller 
on  which  it  professes  to  be  based,  by  assuming  that  the  Court  intended  to 
decide  that  after  all  the  matter  is  more  one  of  pleading  than  anything 
else — except  perhaps  in  the  case  of  negotiable  instruments  and  possibly 
other  contracts  which  the  law  requires  to  he  in  writing — and  the  strict 
rules  of  English  law  relating  to  pleading  have  never  been  enforced  in  this 
country.  Bittleston,  J.,  in  his  judgment  quoted  and  relief  on  the 
words  of  Lord  Abinger  in  Davidson  v.  Cooper  that  the  altered  document 
may  be  used  "as  a  proof  of  some  right  or  title  created  [404]  by,  or  result- 
ing from,  its  execution"— a  distinction  subsequently  adopted  in  Green  v. 
Attenborough  (4).  So  very  careful  a  Judge  can  hardly  have  overlooked  the 
fact  that  the  decision  Davidson  v.  Cooper  itself  was  that  no  relief  could 
be  given  in  a  suit  based  on  the  altered  instrument,  and  that  the  saving 
clause  which  he  quoted  related  only  to  collateral  purposes.  The  earlier  case 
of  the  Earl  of  Falmouth  v.  Roberts  (5)  is  a  good  example  of  the  extent  to 
which  the  English  Courts  allowed  an  altered  document  to  be  used  by  a 

(1)  3  M.H.C.R.  247.  (2)  7  M.  302.  (3)  5  M.  166.  (168). 

(4)  3  H.  &  C.  468.  (5)  9  M.  &  W.  469. 
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plaintiff.  An  altered  lease  was  hhnn  admitted  to  prove  the  terms  on  which       1885 
the  tenant  was  holding  over  as  a  tenant  from  year  t,o  year,  on  the  exuress      DEC.  1. 
ground  that  it  did  not  contain  the  subsisting  contract   which  the  plaintiff 
was  seeking  to  enforce,  but  only  the   contract  relating  to  the  term  which       FULL 
had  expired.  BENCH. 

It  is,  however,  the  concluding  part  of  the  note  to  Master  v.  Miller 
which  may  have  suggested  to  Bittleston,  J.,  that  the  rule  is  really  one  of     9  M'  3" 
pleading.  I  quote^from  the  5th  edition  of  Smith's  Leading  Cases,  where  the      'F-B'l== 
learned  author  refers  to  several  cases,  "  from  which  it  is  clear  that,  where  ^ 
the  count  is  framed  upon  the  instrument  in  its  original  state,  an  alteration        409< 
which  does  not  render  a  new  stamp  necessary  cannot  be  taken  advantage 
of  under  a  plea  denying  the  contract. — -Where,  on  the  other  hand,   the 
plaintiff  declares  upon  the  instrument  as  altered,  then  the  defendant  may 
raise  any   available  defence  arising  out  of  the   alteration   under  a  plea 
denying  the  contract ;  for  he  has  not  authorised  the  alteration,  and  so, 
never  having  made  any  such  contract  as  that  declared  upon,  must  succeed 
in  substance." 

In  this  country  it  is  not  necessary  that  the  whole  of  the  contract 
sued  on  should  be  proved  to  entitle  a  plaintiff  to  recover  a  part.  If  the 
contract  alleged  in  this  plaint  had  been  an  oral  one,  and  if  the  appellant 
had  established  a  promise  to  pay  by  instalments  with  interest  at  6  per 
cent.,  but  not  the  penal  condition  nor  the  higher  rate  of  interest,  he  would 
have  been  entitled  to  recover  the  first  instalment.  The  parts  of  the  contract 
declared  upon,  essential  to  show  that  the  first  instalment  was  due,  would 
have  been  proved,  and  not  any  other  contract,  although  other  parts  of  the 
contract  alleged  had  not  been  proved.  And  perhaps  the  eame  result  should 
follow,  though  the  con'raot  be  in  writing,  if  the  alteration  does  not  change 
the  essential  nature  of  [405]  the  contract,  and  if  it  be  once  admitted  that 
the  writing  is  not  wholly  vitiated  aod  avoided  by  the  alteration  but  is  still 
admissible  to  prove  what  the  contract  really  was. 

The  decision  in  the  Calcutta  case  might  still  be  supported  on  the 
ground  that  the  contract  proved  was  essentially  different  from  that  alleged. 
That,  however,  is  not  the  only,  or  even  the  chief,  ground  on  which  it  has 
been  put.  As  it  stands,  it  is  directly  opposed  to  Ramasamy  Ron's 
case  and  the  latter  is  also  in  conflict  with  the  Allahabad  and  Bombay 
authorities  to  which  I  have  referred,  as  well  as  with  the  rule  of  the  English 
Courts  which  it  professes  to  follow. 

In  these  circumstances,  it  seems  right  to  refer  to  a  Full  Bench  the 
question  how  far  the  decision  of  this  Court  in  Ramasamy  Koris  case  should 
be  followed. 

PARKER,  J. — I  take  it  there  is  no  doubt  that  according  to  the  English 
doctrine  the  plaintiff  could  not  recover  upon  the  bond  now  sued  on,  it 
having  been  altered  by  the  plaintiff  without  the  knowledge  of  the  defendant 
in  a  material  part.  There  is  also  no  doubt  that  according  to  the  doctrine 
laid  down  by  the  High  Courts  at  Calcutta,  Allahabad  and  Bombay  (1),  the 
plaintiff  could  not  recover.  The  Bombay  case  was  not  argued,  and  it 
might  perhaps  be  argued  that  the  alteration  there  under  consideration  was 
not  a  material  alteration.  But  from  the  observations  cf  the  learned 
Judges  I  gather  they  would  certainly  have  followed  the  English  doctrine 
with  regard  to  an  alteration  so  material  as  the  present  one. 

The  Madras  High  Court  in  Ramisamy  Koris  case  did,  however, 
allow  a  plaintiff  to  recover  upon  an  hypotne nation  bond  in  which  a 


(1)  See  cases  above  cited. 
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1885  material  alteration,  viz.,  as  to  the  due  date,  had  been  made.     In  that 

DEC.  1.  case  the  plaintiff  sued  upon  two  documents   executed  on  the  same  date : 

one  a  simple  bond  and  the  other  an  hypothecation   bond.     The  alteration 

crLL  was  made  for  the  purpose  of   avoiding  the  law  of  limitation,  the  personal 

BENCH,  remedy    having  become    barred.     There    had  been  fraudulent    conduct 

9  M~399  on   both    sides,     and    the  Court   allowed    the   plaintiff    a    decree  upon 

(PB\_  the  second    bond    against  the  hypothecated  property   only.     A  suit  as 

n  i   t'  T        against  that  property  would  not  have  been  barred  had  no  alteration  been 
u  lad.  Jur. 

,„          made  at  all. 

The  judgment  in  that  case  was  given  by  Bittlaston,  J.,  who,  referring 
to  the  leading  case  of  Master  v.  Miller,  held  that  the  [406]  rule  of 
English  law,  if  applicable  to  the  Mufassal,  "  does  not  go  beyond  this,  that 
the  alteration  of  an  instrument  renders  it  invalid  as  the  foundation  of  a 
suit  by  the  party  who  has  altered  it,  or  in  whose  custody  it  was  when 
altered.  It  does  not  render  it  void  for  all  purposes  ;  and  the  altered  docu- 
ment may  be  used  as  proof  of  some  right  or  title  created  by,  or  resulting 
from  its  having  been  executed  (per  Lord  Abinger  in  Davidson  v.  Cooper)." 

I  gather  from  this  that  the  leai-ned  Judge  intended  to  follow  the 
English  rule,  and  considered  that  he  was  doing  so  in  holding  that  the 
altered  document  might  be  used  as  evidence  of  the  debt  between  the 
parties  and  also  of  the  creation  of  a  charge  upon  the  property  hypotheca- 
ted. 

With  all  deference  I  cannot  but  think  that  the  English  Courts  would 
have  decided  otherwise.  In  Master  v.  Miller  it  was  most  distinctly 
held  that  no  action  could  be  sustained  upon  the  altered  document,  and 
that  the  principle  applied  equally  to  bills  of  exchange  as  to  deeds. 
Kenyon,  C.J.,  observed  that  "  no  man  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud,  without  running  any  risk  of  losing  by  the 
event  when  it  is  detected."  And  Ashurst,  J.,  says  to  the  same  effect :  '  A 
man  shall  not  take  the  chance  of  committing  a  fraud,  and  when  that 
fraud  is  detected,  recover  on  the  instrument  as  it  was  originally  made." 
The  notes  to  Master  v.  Miller  show  that  alteration  in  the  date, 
sum,  or  time  of  payment  have  always  been  held  material  alterations  ; 
and  the  only  cases  in  which  such  altered  deeds  have  been  admitted 
in  evidence  are  cases  in  which  they  have  not  been  sued  on  as  the 
foundation  of  the  contract,  but  are  merely  produced  in  proof  of  some 
right  or  title  created  by,  or  resulting  from,  their  having  been  executed. 
If  the  plaintiff  claims  upon  the  contract  in  its  original  state,  the 
defendant  cannot  take  advantage  of  the  alteration  under  a  plea  of 
denying  the  contract,  but  if,  as  in  the  present  case,  the  plaintiff  declares 
upon  the  instrument  as  altered,  the  defendant  may  raise  any  available 
defence  arising  out  of  the  alteration  under  a  plea  of  denying  the  contract. 

Seeing  then  that  every  other  High  Court  in  India  has  adopted  the 
English  doctrine,  and  that  in  the  only  case  in  point  in  the  Madras  reports 
the  learned  Judges  apparently  intended  to  follow  the  same  doctrine, 
though  interpreting  it  differently  in  the  particular  case  before  them,  I 
think  that  the  question  before  us  should  be  referred  to  a  Full  Bench. 

[507]  On  the  6th  of  November  1885  the  case  was  argued  before  a 
Full  Bench  (KERNAN,  Offg.  C.J.,  MUTTUSAMI  AYYAR,  HUTCHINS, 
PARKER,  HANDLEY,  JJ.) 

Bhashyam  Ayyangar  and  Desikacharyar,  for  appellant. 

The  question  is  whether  the  English  decisions  as  to  alteration  of 
documents  are  applicable  in  India.  Ramasamy  Kon's  case  is  said  to  be  a 
deviation  from  the  English  Law.  The  Division  Bench  did  not  attach 
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much  weight  to    it.     It  is  in  conformity  with  English  Law.  If  so,  I  am        1885 

entitled  to  a  decree.  DEC.  1. 

The  English  decisions  fall  under  three  beads.  ' 

(1)  Where  title  passes  on  execution  of  a  document,  subsequent 

alteration  of  the  document;  does  not  divest   an  estate.     The     BENCH. 
document  is  mere  evidence  of  the  title.  g  jT^gg 

(2)  Where  evidence  as  to  a  contract  sued  on  as  by  reference  con-      (p  B  )- 

tained  in  a  document  which  has  been  altered,  such  alteration  JQ  j^'  jup 
will  not  prevent  that  document  being  usei  in  evidence.  j0n 

(3)  Those  which  refer  to  questions  of  pleading,  e.g.,  where  a  party 

brings  a  suit  on  an  altered  document  and  defendant  pleads — 
non  assumpsit. 

The  cases  cited  in  the  notes  to  Master  v.  Miller  were  referred  to  in 
extenso.  Also  Taylor  on  Evidence,  Vol.  2,  1621.  Bullen  and  Leake, 
p.  486.  The  Legislature  has  adopted  the  English  rule  in  the  Negotiable 
Instruments  Act,  but  not  in  the  Contract  Act. 

An  attempt  to  support  a  claim  by  perjury  or  forgery  does  not  differ 
in  principle.  A  just  claim  supported  by  false  witnesses  is  decreed,  without 
objection.  The  punishment  for  both  is  provided  by  the  Penal  Code. 

Civil  Courts  should  recognise  the  rights  of  parties  and  leave  the 
Criminal  Courts  to  punish  crime. 

Alteration  of  a  document  is  said  to  be  a  discharge  by  some  writers  on 
English  Law.  The  Contract  Act  does^not  adopt  this  view. 

On  the  question  of  pleading  there  is  no  reason  why  the  plaintiff 
should  not  recover  the  first  instalment. 

Suppose  there  had  been  a  power  of  sale,  the  plaintiff  could  have  used 
the  altered  bond,  as  evidence  that  a  certain  estate  had  vested  in  him  ac- 
cording to  the  English  Law. 

[408]  Rama  Ran,  for  respondent. 

The  Transfer  of  Property  Act  requires  this  bond  to  be  in  writing  and 
registered.  A  hypothecation  deed  in  India  creates  no  title  in  the  property, 
it  only  gives  a  right  to  get  the  property  sold. 

The  decision  in  Davidson  v.  Cooper  is  not  applicable  to  this  case. 

In  Ramasawmy  Ron's  case  the  suit  ought  to  have  been  dismissed. 

Bhashyam  Ayyangar  in  reply. 

The  Transfer  of  Propery  Act  is  satisfied  by  the  conveyance  having 
been  reduced  to  writing.  There  is  nothing  in  the  Code  of  Civil  Procedure 
or  Contract  Act  to  support  the  defendant's  contention. 

JUDGMENT  OF  THE  FULL  BENCH. 

KERNAN,  Offg.  C.J. — It  is  stated  in  the  plaint  that  the  defendant 
executed  a  hypothecation  bond  to  the  plaintitf,  dated  the  7th  April  1883, 
for  Us.  750,  payable  by  instalments  as  follows  : — 

June  1883,  Es.  200  June  1885,  Ks.  200 

Do.     1884,     .,    200  Do.     1886,    ,,    150 

with  a  proviso  that  in  default  of  payment  of  any  instalment,  the  whole 
amount  of  the  bond  should  be  paid  at  once  with  interest  at  12  per  cent, 
per  annum. 

It  has  been  found  by  both  the  lower  Courts  that  the  original  bond 
was  altered  without  the  assent  of  the  defendant  in  the  following  material 
particulars,  viz  : — 

(1)  by  inserting  the  proviso  that  on  a  default  the  whole  sum  should 
be  paid  at  once  ; 
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188S  (2)  by  changing  the  rate  of  interest  from  6  per  cent;,  to  12   per 

DEC.  l.  cent. 

The  alterations  are  visible. 

Default  was  made  in  payment  of  the  first  instalment.     The  plaint  was 
BENCH,     filed  on  the  20th  of  December  1883,    and   prays  for  payment  of  Es.  815, 
9  M~399     ^e  w^°^e  sum  ^ue  f°r  principal  and  at  the  altered  rate  of  interest.     This 
(F  B    '        action  was  brought  to  recover  the  whole  sum,  as  payable  under  the  altered 
10  Ind  7      Provlsi°n  for  default   and  for  interest  and  for  relief  against  the   hyuothe- 
cated  property  and  bv  personal  decree  against  the  defendant. 

It  is  clear  that  there  was  no  contract  by  parole  or  otherwise  in 
the  terms  of  the  altered  instrument.  The  action  is  founded  solely  on 
the  altered  bond  as  altered.  An  apulication  was  made  to  the  Munsif 
to  amend  the  plaint,  to  enable  the  plaintiff  to  sue  on  the  bond  in  its  original 
state,  but  that  application  was  refused. 

[409]  The  Lower  Courts  dismissed  the  suit  on  the  ground  that  the 
alteration  had  been  made,  and  that  the  cause  of  action  alleged  was  not 
proved  and  referred  to — Goqun  Chunder  Ghose  v.  Dhuronidhur  Mundul. 

In  second  appeal  it  was  contended  that,  though  the  plaintiff  sfated 
in  his  plaint  and  relied  solely  on  the  contract  as  altered,  yet  that  relief 
should  be  given  for  one  instalment  on  the  admitted  contract,  which  plaint- 
iff did  not  sue  on.  This  contention  violates  the  fixed  rule  that  a  party 
can  only  recover  or  defend — secundum  allegata  et  probata.  Section  50  of 
the  Code  requires  the  circumstances  constituting  cause  of  action  to 
be  stated.  When  a  plaint  or  defence  is  inartificially  drawn  and  not  in  very 
clear  language,  Courts  have  to  examine  and  find  out  what  the  sub- 
stance of  the  plaint  or  defence  is,  and  if  in  this  case  it  appeared  on 
the  plaint  that  the  plaintiff's  cause  of  action  was  the  debt  as  created  by 
the  original  bond,  even  though  the  pla;ntiff  might  also  have  claimed  to  sue 
on  the  altered  bond,  then  the  plaintiff  would  be  entitled  to  relief  for  the 
first  instalment. 

In  this  case  the  plaint  is  very  clear,  and  it  is  plain  that  the  plaintiff 
neither  stated  in  the  plaint  the  original  contract  nor  did  he  claim  the 
debt  as  created  thereby  ;  nor  did  he  intend  to  do  so.  He  sued  on  th« 
instrument  as  altered,  and  on  it  alone.  When  that  b  ^nd  was  held  to  be  in- 
valid on  the  ground  that  it  was  altered,  his  entire  case  failed  in  this  action. 

The  third  ground  of  appeal  is  that  the  decision  in  Gogun  Chunder 
Ghose  v.  Dhuronidhar  Mundul  ia  not  in  conformity  with  the  decisions  of 
this  Court  and  the  plaintiff  relied  on  the  decision  in  Ramaswamy  Ron's 
case  as  an  authority  to  justify  his  appeal  to  be  declared  entitled 
to  a  decree  for  payment  ot  the  first  instalment  due  before  suit. 
This  hearing  arises  from  a  reference  by  a  Division  Bench  to  have  a  decision 
whether  that  case  was  decided  in  conformity  with  the  English  authorities 
and  those  in  the  three  other  Presidencies.  The  judgment  in  Ramaswamy 
Kon's  case  was  pronounced  in  two  appeal  cases  relating  to  the  same  point. 
One  was  Appeal  331  in  Original  Suit  100  and  other  Appeal  333  in  Original 
Suit  95.  In  Suit  100  the  plaintiff  sued,  as  the  report  states,  for  recovery 
of  Es.  1,217  and  odd.  In  suit  97  the  plaintiff  sued  to  recover  Es.  1,253 
and  odd  from  the  defendant  personally  and  also  from  property  hypothecated. 
Decrees  were  made  by  the  Court  of  Principal  Sadr  Amin  for  the  plaintiff. 
The  [410]  Civil  Judge  in  appeal  discovered  that  in  each  bond  the  day  of 
payment  had  been  altered  by  changing  the  date  from  1854  to  1861  with  the 
apparent  object  of  getting  rid  of  the  effect  of  the  Limitation  Act,  and  dis- 
missed both  suits  on  the  ground  that  the  bond  had  been  altered,  following 
the  decision  in  Master  v.  Miller. 
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This  Court  in  appeal,   admitting  the   principle  of  the  decision    of        1888 
Master  v.  Miller,  stated  "that  the  alteration  of  the  instrument  rendered  it      DEC.  1. 
invalid  as  the  foundation  of  a  suit  by  a  party  who  altered  it.,  but;  that  the 
alteration  did  not  render  the  instrument  void  for   all  purposes  and  that       FULL 
the  altered  document  might  be  used  as  proof  of  some  right  or  title  created    BENCH, 
by,  or  resulting  from,  its  having  been  executed,"  and  referred  to  Davidson        M~^<JQ 
v.  Cooper.     This  Cburt  hold  that  the  dosument  in  its  original  state  might     *   _    ' 
be  evidence  of  the  debt  between  the  narties,  and  of  the   creation  of  a     *'      ~ 
charge  upon  the  property  hypothe  :ated,  and  so  using  then  the  personal        "  ' 
demands  were  barrel  by  limitation.     But  as  Suit  No.  97    [Appeal  333] 
was  to  recover  the  principal  debt   and  interest  from  the  immoveable  pro- 
perty hypothecated,  this  Court  held  the  execution  of  the  instrument  created 
a  charge  upon  the  property  which  the  subsequent  alteration   of  it  did  not 
destroy,  and  that  the  suit,  so  far  as  it  sought  to  enforce  that  charge  and  to 
render  the  property  available  to  discharge   the   debt,    was  not  barred   by 
limitation,  which  was  12  years.     A  decree  was  made  accordingly. 

It  will  be  observe  1  that  this  Court  i-i  apoeal  considered  that  the  suit 
was  not  founded  on  the  instrument  as  altered,  but  was  to  enforce  a  debt 
which  was  created  by,  and  resulted  from,  the  execution  of  the  instrument 
as  it  was  when  originally  executed.  On  this  view  the  Court  appears  to 
me  to  have  decided  exactly  according  to  the  rule  established  by  Davidson 
v.  Cooper,  which  has  heen  followed  ever  since  that  decision  was  made. 

The  exact  frame  of  the  plaint  in  Ramasawmy  Kon's  case  is  not  stated 
in  the  report,  and  whether  the  Court  was  right  in  holding  that  the  suit  was. 
as  the  plaint  was  frame!,  not  founde  1  on  the  altered  instrument,  we  cannot 
now  toll  But  no  doubt  the  plaint  was  before  the  Court,  and  they 
considered  that  the  plaint  was  founded  on  the  debt  created  by,  and 
resulting  from,  the  execution  of  the  instrument  as  it  originally  stood. 
This  suit  is  not  founded  on  the  debt  created  by,  or  resulting  from,  the  exe- 
cution of  the  instrument  as  it  originally  stood,  bub  is  founded  on  the 
instrument  as  altered,  and  on  nothing  else.  The  debt  in  the  form  now 
[411]  sued  for  was  not  create!  by,  and  did  nob  result  from  the  execution 
of  the  original  instrument.  In  th<s  suit  the  plaint  not  being  framed  on  any 
debt,  right  or  title,  created  by,  or  resulting  from  the  execution  of  the  origi- 
nal instrument,  the  material  circumstances  of  that  case  and  of  this  case 
are  entirely  different.  The  decision  in  th4t  case  is  therefore  no  authority 
for  the  plaintiff,  but  is  an  authority  against  him.  This  case  comes  within 
the  decision  in  Master  v.  Miller  as  a  suiton  an  altered  agreement,  and  on  it 
alone. 

The  case  of  Master  v.  Miller,  was  an  action  on  a  promissory  note  by 
an  endorsee  against  the  acceptor. 

After  the  note  in  that  case  was  made,  it  was  altered  by  the  holder, 
who  endorsed  it  to  the  plaintiff.  Lord  Kenyon  says,  "the  question  is 
whether  this  action  can  be  sustained  on  this  instrument,  i.e.,  as  altered." 

The  case  of  Davidson  v.  Cooper  was  action  on  a  guarantee  required  by 
the  Statute  of  Frauds  to  be  in  writing,  which  had  been  altered  after  it 
was  made  without  the  assent  of  the  defendant. 

Gogun  Chunder  Ohose  v.  Dhuronidhur  Mundul  was  an  action  against 
three  defendants  on  a  bond,  to  which,  it  was  found,  the  names  of  two  of  the 
defendants  were  forged,  and  that  those  names  were  not  in  th*  bond  when  it 
was  originally  exeoured  by  the  defendant,  who  admittedly  executed  it. 
The  Court  decided :  1st,  that  the  addition  of  the  two  forged  names  was 
an  alteration  in  a  material  particular  and  that  the  bond  was  thereby 
invalidated,  and  that  no  action  could  be  maintained  on  it  even  against 
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1885        the  defendant  who  executed  it;  2ndly,  that  the  English  Law  stated  in 

DEC.  l.      Master  v.   Miller,  was  a  rule  of  equity  and  good  conscience,  which  was 

~"          applicable  in  this  country  ;  3 rdly,  that  an  amendment  could  norj  in  such 

1(  ULL       a  case   be    allowed ;  and   4thly,    thai   the  plaintiff  had  not  proved   the 

BENCH,     instrument  on  which  he  founded  his  claim. 

"  Sitaram   Krishna   v.  Daji  Devaji  was  an   action  on  an  instrument 

_    '        required  by  law  to  be  attested,  and  the  obligee  of  the  bond,   the  plaintiff, 

I"      without  the  assent  of  the  defendant,  got  a  person  to  attest  it  who  had  not 

'       '  in  fact  witnessed  the  execution  of  it,  and  the  action  was  on  that  bond  and 

not  on  the  consideration  of  it,  or  supposed  to  be  created  by,  or  resulting 

from  its  execution  in  its  original  state.     The  Court  held  that  the   plaintiff 

could  not  sue  upon  the  bond. 

Ramasawmy  Kon's  case  as  reported,  and  in  the  view  which  [412] 
this  Court  took  of  the  plaintiff's  cause  of  action,  was  quite  in  conformity 
with  the  English  decisions,  all  collected  in  Master  v.  Miller,  and  also  with 
the  Calcutta  and  Bombiy  cases,  anl  is  in  my  judgment  right. 

Ganga  Bam  v.  Chandar  Singh,  was  an  action  on  a  bond  hypothecating 
certain  portion  of  land  and  claiming  Bs.  607  and  interest  to  be  recovered 
by  sale  of  the  hypothec  ited  lands.  It  was  proved  that  the  bond  as 
originally  executed,  hypothecate!  only  a  portion  of  the  lands  alleged  in 
the  plaint  to  have  bean  hypothecated,  and  that  the  bond  had  been  altered 
without  the  consent  of  the  defendant  by  altering  the  statement  of 
the  original  quantity  of  Ian  1  to  a  greiter  quantioy.  The  defendant 
admitted  he  owed  Bs.  352  and  odd  on  the  bond,  i.e..  as  origin  illy  executed. 
The  suit  was  dismissed  by  the  two  lower  Courts,  and  the  plaintiff  appeal- 
ed on  the  ground  that  the  alteration  of  the  bond  did  not  justify  the 
dismissal  of  the  suit  altogether,  and  that  the  suit  as  regards  the  claim 
for  money  due  should  h  ive  been  decided  on  the  merits.  On  appeal,  the  Court 
decide'!  that  on  the  form  of  his  claim,  the  plaintiff,  appellant,  should  not 
be  allowed  to  succeed,  as  his  suit  was  ''instituted  upon  an  instrument 
which  had  been  intentionally  altered  in  a  material  particular  by  the 
plaintiff  or  with  his  knowledge,  for  his  advantage  and  to  the  detriment 
of  the  defendant,  and  that  the  plaintiff  could  not  be  allowed  to  revert  to 
the  contract  that  originally  was  raa^e."  The  decision  so  far  is  in  accord- 
ance with  the  cises  already  cited  But  the  Court  of  Appeal  then  decided 
that  the  bond  "should  be  discarded  as  evidence  of  the  hypothecation  of 
land."  If  the  Court  meant  to  decide  that  the  bond  in  its  unaltered  form 
should  not  be  admitted  in  evidence  of  the  hypothecation  of  land,  such 
decision  appears  to  me  inconsistent  with  the  decision  in  Davidson  v. 
Cooper,  because,  by  the  execution  of  the  original  bond,  the  hypothecation 
was  a  right  and  interest  created  by,  and  resulted  from,  the  execution  of 
the  original  instrument,  and  that  right  and  interest  was  not  destroyed  or 
divested  by  the  alteration  of  the  bond.  See  Davidson  v.  Cooper.  That 
case  was  not  cited  to  the  Allahabad  Court,  and  the  Court  apparently 
did  not  consider  it,  or  any  of  the  authorities  in  which  it  has  been 
followed,  or  the  principle  upon  which  it  is  founded.  In  my  judg- 
ment Ramasawmy  Kon's  case  is  not  in  conflict  with  the  decision 
in  I.L.B.,  7  Cal.,  616,  or  the  decision  in  I.L.B.,  7  Bom.,  418,  or 
with  the  first  point  decided  in  I.L.B.,  4  All.,  62,  though  it  is  in 
[413]  conflict  with  the  second  point  decided  in  that  case,  assuming  the 
Allahabad  Court  held  that  the  bond  as  originally  executed  could  not  be 
admitted  as  evidence  of  the  hypothecation.  In  this  conflict,  I  think  the 
decision  of  the  Madras  Court  followed  exactly  the  rule  lai  1  down  in  David- 
son v.  Cooper,  and  the  Allahabad  Courb  did  not  do  so.  But  Davidson 
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v.  Cooper  was   not  cited  to  and   apparently    was   not  considered   by    the        1885 
Allahabad  Court,  an  d  it  cannot  be  held  that  the  Court  declined    to  follow      DEC.  1. 
Davidson  v.  Cooper.    I  think,  however,  that  the  real  ground  on  which  the 
Allahabad  Court  decided   the   case   was    that   the  shape   in   which  the 
plaintiff  framed  his  plaint  was  such  that  his   action   was  brought  upon     BENCH, 
the  bond  as   altered,  and  as  that  bond  was  not  only   not  proved  but  was  — 

proved  to  be  false,  therefore  his  case  failed.  9       3 

The  correctness  of  that  view,  if   such  was  the  view   of   the    Court,      'F-B-'  = 
cannot  be  questioned.     In  this  case,  the  plaint  is  framed  and   the   action  10 
brought  solely  on  the  altered  bond,  and  therefore  plaintiff's  case  failed. 

I  do  not  doubt  that  the  princiole  of  fehe  decision  in  Mister  v.  Miller 
is  a  rule  of  equity  and  good  conscience  which  applies  in  this  country,  and 
that  the  rule  in  Davidson  v.  Cooper  equally  applies. 

MUTTUSAMI  AYYAR,  J. — This  reference  arisen  from  a  suit  instituted 
by  the  appellant  to  recover  the  deb*;  due  under  a  mortgage  bond  together 
with  interest  The  debt  was  payable  by  insfcalin  mts  and  the  interest 
stipulated  was  6  per  c-mt.  uer  annum.  The  bond  was  since  altered 
without  the  privir,y  of  the  obligor.  A  stipulation  that  on  default  of  any 
instalment  the  whole  sum  was  to  become  due  at  once  with  interest  at  12 
per  cent,  per  annum  was  interlined  and  the  rate  of  interest  was  altered 
from  i  to  1  per  cent,  per  mensem.  According  to  the  instrument,  as  it  stood 
originally,  the  first  instalment  was  due  at  the  date  of  the  suit  together 
with  interest  at  6  percent,  per  annum.  The  lower  Courts  dismissed  the 
whole  claim  on  the  ground  that  the  fraudulent  alteration  rendered  the  entire 
contract  void  ab  initio.  The  alteration  was  made  before  the  instrument 
was  registered,  and  under  Section  59  of  the  Transfer  of  Property  Act  there 
can  be  no  valid  mortgage  or  charge  for  more  than  Rs.  100,  unless  the  instru- 
ment is  registered.  There  was  no  valid  charge  before  registration,  because 
registration  is  of  the  essence  of  the  transaction,  and  there  was  no  valid 
charge  after  the  document  was  registered,  because  the  registered  document 
was  not  the  one  which  was  executed  by  the  respondent.  There  is  no 
[414]  doubt  that  the  suit  was  properly  dismissed  in  so  far  as  it  sought 
relief  against  the  hypothecated  property.  Nor  could  it  be  maintained  in 
its  present  form  as  a  suit  to  recover  the  debt  due  at  the  date  of  the  plaint 
under  the  instrument  as  it  stood  prior  to  the  alteration.  The  only  ground 
of  action  disclosed  by  the  plaint  is  that  which  is  founded  or  the  altered 
instrument.  The  principal  and  interest  claimed  are  what  are  due  upon 
it,  and  the  plaint  contains  no  averments  which  can  be  accepted  as  dis- 
closing a  ground  of  action  independent  of  the  instrument.  In  all  the  English 
cases  in  which  there  was  judgment  for  the  plaintiff  upon  the  instrument 
in  its  original  condition,  there  was  a  separate  count  which  did  not  refer 
to  the  instrument  in  its  altered  condition  as  the  cause  of  the  obligation 
whioo  it  was  desired  to  enforce.  On  the  ground  that  the  only  case  disclosed 
by  thft  plaint  is  the  one  resting  on  the  altered  instrument,  the  suit  must  also 
be  held  to  have  been  properly  dismissed  in  so  far  asit  sought  to  recover  the 
debt.  Though  in  this  view  it  is  not  necessary  to  determine  the  question 
referred  to  the  Full  Bench,  still  it  is  desirable  to  do  so.  The  question  is 
one  of  imoortance,  it  is  likely  to  arise  often,  and  the  observations  of  the 
Division  Bench  tend  to  throw  doubt  uoon  the  soundness  of  Che  decision 
in  Ramasawmy  Ron's  case  which  has  hitherto  been  regarded  as  a  leading 
decision.  The  law  as  to  the  efleot  of  a  fraudulent  or  negligent  alteration 
of  an  instrument  in  a  material  point  is  stated  in  that  case  in  the  following 
terms  :  "  The  rule,  assuming  it  to  be  applicable  to  a  case  in  the  Mufassal 
between  Hindus  does  not  go  beyond  this,  that  the  altered  instrument 
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1885       renders  it  invalid  as  the  foundation  of  a  suit  by  a  party  who  has  altered  the 
DEC.  1.      instrument  or  in  whose  custDdy  it  wa-j  when  it  was  altered.     It  does   not 
"  render  it  void  for  all  purposes,  and  the  a'tered  instrument  may  be  used  as 

*^k  proof  of  some  right  or  title  created  by  or  re-u'ting  from  its  having  bean 
BENCH,  executed.  *  *  The  document  may  be  used  as  evidence  of  the  debt  between 
9  M~399  kne  Part^es  an^  a^so  °f tne  creation  of  a  charge  uoon  the  land  hypotheaated." 
,„  -I  '  Now,  the  first  part  of  the  rule  is  that  the  altered  instrument  cannot 

10  I  d  J  kQ  Belied  on  as  the  foundation  of  the  right  or  liability  which  is  sought  to  he 
'  "  enforced.  It  bars  a  suit,  (II  where  the  instrument  is  of  the  essence  of 
transaction  as  under  the  Eegistration  Act,  or  (II)  where  the  instrument 
is  the  only  mode  of  uroof  prescribed  by  any  legislative  enactment  such 
as  the  Statute  of  Frauds,  or  (III)  where  the  right  sought  to  be  enforced 
is  one  resting  in  [415]  contract  or  covenant  and  not  a  vested  in- 
terest. In  the  first  case,  the  right  or  duty  arises  on  the  instrument 
itself,  and  this  is  the  ground  on  which  the  Court;  of  Exchequer  Cham- 
ber rested  the  rule  in  Master  v.  Miller  and  to  which  Lord  Abinger 
called  attention  in  Davidson  v.  Cooper.  In  the  second  case,  the  ground 
of  decision  is  that  the  writing  is  the  only  evidence  declared  admissible  by 
a  statute.  Davidson  v.  Cooper,  in  which  the  transaction  suei  upon  was 
a  guarantee,  and  Powell  v.  Divett  (l)  which  was  an  action  brought  on  a 
bought- and -sold  note,  are  cases  in  point.  In  the  third  case,  the  ground 
is  that  the  document  could  have  no  future  operation  after  it  was  altered 
and  the  covenant  could  not  be  proved  without  the  instrument.  Lord 
Abinger  mentions  as  an  instance  in  Davidson  v.  Cooper  a  covenant  in  an 
altered  lease  and  release. 

It  is  also  necessary  to  see  to  what  cases  the  rule  w  is  considered  not 
to  be  applicable.  It  does  not  apply  (I)  when  the  suit  is  based  on  some 
antecedent  transaction  for  which  the  instrument  was  given  as  a  security, 
(II)  wnen  a  right  or  title  or  legal  relation  or  character  is  created  and  be- 
comes a  vested  interest  from  the  instrument  having  been  executed,  and  the 
duty  sought  to  be  enforced  attaches  to  it  either  from  operation  of  law  or  a 
legislative  enactment  as  an  incident.  In  the  first  case,  the  ground  is  that 
the  suit  is  not  by  reason  of  the  instrument,  and  in  the  second  case  it  is 
because  the  alteration  of  an  instrument  does  not  divest  an  estate  or  an 
interest  or  a  legal  character  which  has  already  vested  or  attached.  Earl 
of  Falmouth  v.  Roberts,  in  which  a  parole  demise  was  the  basis  of  the  suit, 
Gould  v.  Coombea  (2)  in  which  the  action  was  sustained  upon  an  account 
statad,  and  Button  v.  Toomer  (3),  where  the  suit  was  rested  upon  deposit  of 
money,  may  be  referre  1  to  as  cases  which  illustrate  one  class  of  exceptions 
to  the  rule.  In  Davidson  v.  Cooper,  Lord  Abinger  refers  to  the  transfer  of 
ownership  from  the  execution  of  lease  and  release,  as  an  example  of  another 
class  of  exceptions.  Thus,  when  property  or  some  interest  in  pro- 
perty is  actually  transferred,  the  right  to  the  possession  of  such  pro- 
perty or  to  the  recovery  of  such  interest  is  an  incident  atptaching  to 
the  vested  estate  or  interest  which  the  subsequent  alteration  cannot 
operate  to  divest.  Again,  in  The  Agricultural  Cattle  Insurance  Company 
v.  Fitzgerald  (4)  the  legal  relation  or  character  of  a  shareholder  was 
considered  to  have  attached  on  the  execution  of  the  deed  [416]  of  settle- 
ment which  was  since  altered,  and  the  liability  to  pay  calls  was  treated 
as  an  incident  annexed  by  an  Act  of  Parliament  to  such  legal  charac- 
ter. In  that  case,  Lord  Campbell  said,  "  we  must  consider  for  what 
purpose  the  deed  was  offered  in  evidence.  It  was  only  to  prove  that  the 

(1)  15  East  29.         (2)  1  C.B.  543.         (3)  7  B.  &  C.  416.         (4)  16  Q.B.  432. 
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defendant  was  a  shareholder.  At  all  events,  the  erasure  does  not  prevent        1885 
the  deed  be>ng  given  in  evidence  to  show  that  the  defendant  who  executed      DEC.  1. 
it  is  a  shareholder.     There  is  no  ground  for  saying  that  if  a  deed  is  alter- 
ed in  a  material  part,  it  is  rendered  void   from    the  beginning.     It   ceases 
to  have  any  new  operation,  and  no  action  can    be  brought  in   respect   of     BENCH. 
any  pending  obligation  which  would  have  arisen  from  it  if  it  had  remained        mT^Qo 
entire.     It  may  still  be  given  in  evidence  to  prove  a  right  or  title  created  ' 

by  its  having  been  executed  or  to  pr^ve  any  collateral  fact."  Another 
question  which  is  necessary  to  consider  in  connection  with  this  rule  is  to  °  ' 
what  extent  the  altered  instrument  is  admissible  in  evidence  and  what  is 
meant  by  a  collateral  fact.  In  the  Earl  of  Falmouth  v.  Roberts,  it  was  used 
as  evidence  of  the  stipulation  in  regard  to  the  mode  of  tillage.  In 
Gould  v.  Coombes  it  was  admitted  to  prove  that  the  person  who  stated 
the  account  was  the  principal  debtor.  In  Sutton  v.  Toomes  it  was  used  as 
evidence  to  prove  the  terms  of  the  deposit  of  money.  The  terms  "  collateral 
fact  "  must  be  taken  to  refer  to  any  material  fact  other  than  the  cause  of 
the  liability  sought  to  be  enforced.  In  this  view,  if  the  liability  is  deduced 
either  from  an  antecedent  transaction  or  from  some  property  or  some 
legal  character  which  vested  on  the  execution  of  the  instrument,  it  may 
be  used  as  evidence  to  show  the  collateral  incidents  which  attached  to 
that  liability.  In  the  Earl  of  Falmouth  v.  Roberts,  when  the  altered  instru- 
ment was  admitted  to  prove  the  stipulation  as  to  tillage  which  it  contained, 
Parke,  B.,  said,  after  explaining  that  the  action  was  not  by  reason  of  the 
instrument  but  of  a  parole  demise,  "  that  the  alteration  of  the  instrument 
could  not  make  the  defendant  hold  according  to  the  custom  of  the  country 
instead  of  according  to  the  terms  of  his  agreement." 

The  observation  then  contained  in  Ramasawmy  Kon's  case,  it  seems  to 
me,  is  in  accordance  with  English  authorities.  The  legal  character 
of  debtor  and  creditor  attaches  to  the  parties  concerned  on  the  very 
execution  of  the  instrument.  Hence  Bittleston,  J.,  said  that  a  debt  was 
created  from  the  instrument  having  been  executed.  The  debt  being  once 
created,  the  liability  [417]  to  pay  it  would  attach  from  the  operation  of 
law.  Thus  the  cause  of  the  liability  being  dehors  the  instrument,  the  ques- 
tion is  how  far  the  instrument  is  admissible  in  evidence.  As  observed  by 
Parke,  B.,  in  the  Earl  of  Falmouth  v.  Roberts,  the  debtor  cannot  be 
treated  as  bound  to  pay  the  debt  in  any  other  manner  than  according 
to  the  real  agreement  between  him  and  the  creditor,  and  the  instrument, 
though  altered,  is  admissible  in  evidence  to  show  what  that  agreement  was. 
It  seems  to  me  therefore  that  Ramasawmy  Kon's  case  states  the  rule  in 
accordance  with  English  cases.  The  leading  case  in  this  Presidency  was 
decided  in  1866,  and  it  has  since  been  followed.  I  consider  it  too  late  now 
to  begin  to  examine  whether  the  rule  is  consistent  with  equity  and  good 
conscience,  and  whether  the  course  of  decisions  should  be  unsettled.  If  we 
are,  however,  at  liberty  to  consider  the  question,  I  should  certainly 
say  that  the  rule  is  rather  penal  than  equitable,  and  we  should  seek 
a  justification  for  it  rather  in  considerations  of  public  policy  than  of 
equity  and  good  conscience.  It  was  admitted  by  Lord  Kenyon  in 
Master  v.  Miller  that  when  the  rule  was  first  laid  down  in  Pigott'scase  (l) 
in  regard  to  deeds,  forgery  was  only  a  misdemeanour  and  that  the 
punishment  of  the  law  might  have  been  considered  too  little,  unless  the 
deed  also  was  avoided.  Buller,  J.,  showed  how  the  rule  was  incon- 
sistent with  equity  and  good  conscience.  The  Court  of  error,  Lord 

(1)  11  Co.  27. 
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1885  Abinger  stated  in  Davidson  v.    Cooper  rested  the  decision  in  Master  v. 

DEC.  1.  Miller  not  on  the  wider  considerations  of  puhlic  policy,  but  on  the  fact  that 

the  duty  arose  on   the    instrument   itself.     He    also  observed    that   its 

FULL  extension  to  simple  contracts  created  difficulties,  but  added  that;  Divett  v. 

BENCH.  Powell  was  decided  more  than  40  years  before    and    that    io    must;    be 

- —  followed.     After    the    rules    of    the    Hilary  Term  were  framed,  several 

cases  were  decided  in  which  the  obligation  as  it  stood  before  the  instrument 

,  El    T>    \        _ 

*•  •'  was  enforced  on  the  technical  ground  that  the  fraudulent  alteration  was 
'  not  specially  pleaded.  The  Indian  Legislature  did  not  insert  the  rale  in 
*09>  the  Indian  Contract  Act,  although  it  inserted  it  in  the  Negotiable 
Instruments  Act.  The  general  rule  of  Private  Law  is  that  fraud  shall 
not  be  a  source  of  gain,  that  no  one  shall  be  permitted  to  take  advantage 
of  his  own  fraud,  and  that  it;  shall  form  a  ground  for  compensating  for 
any  loss  which  may  actually  result  from  it  to  others.  If  the  fraud 
[418]  committed  was  flagrant  and  required  to  be  punished,  for  the  sake 
of  example,  it  was  the  public  law  that  stepped  forward  and  punished  the 
delinquent.  The  rule,  in  its  practical  operation,  entails  hardship  in  several 
ways.  In  the  first  place,  it  is  unequal  in  its  operation,  for  the  proportion 
between  the  gain  which  the  fraud  is  practised  to  secure  and  the  penalty 
inflicted  by  the  rule  varies  in  different  cases.  Secondly,  it  is  certainly 
good  policy  to  punish  fraud,  but  it  tends  to  encourage  sneculative  litigation 
by  making  the  fraud  of  oue  a  means  of  enriching  another.  Thirdly,  the 
rule  operates  with  peculiar  harshness,  in  that  it  places  negligence  on  the 
same  footing  with  wilful  fraud.  If  the  question  was  res  integra,  I  should 
very  much  hesitate  to  advocate  the  introduction  of  the  rule  into  this 
country  on  considerations  of  equity  or  good  conscience  as  contradistinguished 
from  those  of  public  policy.  As  already  observe!,  I  consider  it  is  too  late 
to  depart  from  Ramasawmy  Ron's  case.  On  these  grounds  I  would  say 
in  answer  to  the  question  referred  to  us  that  Ramasawmy  Ron's  case  was 
decided  in  accordance  with  English  decisions. 

HUTCHINS,  J. — I  shall  deliver  the  judgment  which  I  had  prepared 
in  this  case,  although,  since  writing  it,  I  have  had  the  advantage  of 
reading  the  very  lucid  judgment  which  Mr.  Justice  Muttusami  Ayyar 
has  just  delivered,  and,  as  I  shall  point  out,  I  now  feel  some  doubt 
whether  I  have  not  taken  too  narrow  a  view  of  the  rights  of  a  creditor 
who  has  altered  the  written  instrument  constituting  the  evidence  of  the 
debt. 

All  the  English  authorities  quoted  in  the  argument  are  collected  in 
the  notes  to  Master  v.  Miller  in  Smith's  Leading  Cases,  and  it  seeuas 
unnecessary  to  refer  to  them  in  detail.  Taey  clearly  establish  the  follow- 
ing propositions  upon  which  the  answer  to  this  reference  will  be  found 
to  depend  : — 

(I)  Where  the  effect  of  a  document  has  been  to  transfer,  and  vest 
in  the  transferee,  a  right  to  property,  such  right  will  not  be 
affected  by  any  subsequent  alteration  of  the  document,  and 
the  document  may  be  given  in  proof  of  the  creation  and  extent 
of  the  right.  In  such  a  case,  as  stated  by  Lord  Abinger  in 
Davidson  v.  Cooper,  the  altered  deed  is  not  relied  on  as  the 
foundation  of  the -action,  but  the  moment  after  execution  it 
became  valueless  except  as  evidence  of  the  fact  that  it  had  been 
executed  and  of  the  right  result- [41 9] ing  from  its  execution. 
But  even  in  such  a  case  the  suit  must  be  framed  on  the  trans- 
ferred right,  not  on  the  altered  document. 
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(II)  Where  the  altered  document;  is  of  such  a    character  that  no  1885 
other  evidence  of  the  obligation  sought  to  be  enforced  is  legal-  DEC.  1. 
ly  admissible,    the    suit    must    be    dismissed.     As  where  the 
plaintiff    sues  on  a  guarantee  or  other  contract    which  the  FULL 
Statute  of  Frauds  requires  to  be  in   writing.     To  quote  Lord  BENCH. 

Abinger  again,  written    instruments  constituting  the  evidence  

of  contracts,  are  within  the  rule  of  law  that  a  material  altera- 
tion is  fa^al  to  validity.  (F.B.)  = 

(I II)  Where  the   obligation    existed    before    the   execution  of  the        »0g 
altered  document  and  it  is  open  to  the  obligee  to  sue  on  the 
original  obligation,  and.  he  does    so,    the  document  may    be 
adduced  in  proof  of  the  nature  and  extent  of  the  obligation.     So 

in  a  suit  on  an  account  stated,  an  altered  promissory  note, 
given  as  security  for  the  amount,  is  admissible  to  prove  the 
settlement  and  the  amount  due,  although  it  could  not  have 
been  made  the  foundation  of  the  action. 

The  present  suit,  it  is  quite  clear,  was  brought  on  the  written  contract 
of  the  7th  April  1883,  and  upon  that  ground  its  total  dismissal  seems  per- 
fectly correct.  By  that  contract  the  defendant  acknowledged  that  he  owed 
the  plaintiff  Es.  650  on  a  decree,  as  well  as  Es.  100,  which  the  plaintiff 
then  undertook  to  pay  on  his  behalf  to  a  third  party  ;  for  these  debts  he 
pledged  certain  immoveab'e  property,  and  he  agreed  to  pay  in  certain  instal- 
ments ;  upon  default  of  any  instalment  it  was  to  carry  interest  at  6  per 
cent.  But  this  clause  has  been  altered  since  execution  and  now  stipu- 
lates, that,  on  default  of  any  instalment,  the  whole  amount  shall  at  once 
become  due  with  interest  at  12  per  cent.  It  was  upon  this  altered  clause 
that  the  suit  was  brought  for  the  whole  amount. 

The  alteration  was  made  before  registration,  and  therefore  the  real 
contract  has  not  been  registered,  but  some  other  contract  to  which  the 
defendant  never  assented.  The  contract  bears  date  after  the  Transfer 
of  Property  Act  came  into  force,  which  was  on  the  1st  July  1882.  This 
point  was  not  brought  to  the  notice  of  the  Division  Bench,  but  it  has 
an  important  bearing  on  the  plaintiff's  right  [420]  to  recover,  assuming 
that  he  could  recover  at  all,  on  his  present  plaint.  At  the  time  the  con- 
tract was  made,  a  hypothecation,  or  simple  mortgage  as  it  should  now  be 
called,  could  only  be  effected  by  a  registered  instrument  signed  by  the 
mortgagor  and  atteste  1  by  two  witnesses,  Section  59.  No  instrument  so 
signed  and  attested  was  registered,  but  some  other  contract  which  had 
not  been  signed  and  attested.  There  is  therefore  no  valid  mortgage  at  all, 
and  the  question  whether  the  plaintiff  can  have  a  decree  against  the  land 
for  the  instalment  overdue  does  not  really  arise. 

If,  however,  the  alteration  had  been  made  after  registration,  a  mort- 
gage interest  would  have  become  vested  in  the  plaintiff  directly  the 
instrument  had  been  registered.  The  case  would  then  have  fallen  under 
the  first  proposition  just,  enunciated,  and  if  the  plaint  could  have  been 
amended,  a  decree  might  have  been  made  for  the  first  instalment  against 
the  mortgaged  property.  To  this  extent  the  doctrine  laid  down  in 
liamasawmy  Ron's  case  is,  I  think,  certainly  correct.  The  actual  decree 
in  that  case  was  against  the  mortgaged  property  only,  and  if  it  is  open  to 
any  objection,  it  is  only  that  it  departed  from  the  strict  rule  of  pleading, 
or  in  other  words,  that  it  gave  relief  upon  a  right  which  had  become 
vested,  although  the  suit  was  apparently  framed  on  the  bond  which  had 
been  fraudulently  altered. 
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1885  But  the  judgment  of  Bittleston,  J.,  certainly  goes  much  further  than 

DEC.  i.  the  decree.  It  dealt  with  two  cases,  in  the  former  of  which  there  was 
only  a  personal  bond  for  money,  and  it  shows  clearly  that  a  personal 
rULL  decree  would  have  been  given  but  for  the  cinm.nstance  that  the  personal 
BENCH,  remedy  had  become  barred  by  limitation.  The  report  does  not  show  the 
~  "  exact  nature  of  the  plaint  or  of  the  debt  for  which  the  bond  was  given,  and 
(F  B  ^  *8  imP°ssible  now  k°  say  whether  it  vpas  open  to  the  plaintiff  to  sue,  al- 

~  though  I  think  it  can  be  gathered  that  he  had  not  sued,  upon  a  debt 
antecedent  to,  and  independent  of,  the  bond.  The  judgment  states  that, 
on  the  English  cases,  "the  document  might  be  used  as  evidence  of  the  debt 
between  the  parties."  According  to  my  view,  this  was  quite  correct,  if  the 
debt  had  any  independent  existence  and  was  capable  of  being  enforced  by 
a  suit  not  based  on  the  document  itself,  and  since  reading  Mr.  Justice 
Muttusami  Ayyar's  judgment,  I  hesitate  to  say  that  the  doctrine  is  inaccu- 
rate even  when  stated  absolutely.  I  think  this  point  may  well  be  left  open 
for  consideration  when  a  plaint  has  been  framed  by  a  creditor  to  enforce  not 
[421]  his  bond,  but  the  liability  attaching  to  the  debtor  by  virtue  of  his 
legal  character  as  such.  It  may  be  that  t,here  would  be  some  difficulty 
in  formulating  and  proving  such  a  cause  of  action,  and  possibly  it  may  be 
found  as  hinted  in  my  remarks  when  making  this  reference,  that  after  all 
it  is  a  question  of  pleading,  and  that  even  a  suit  founded  on  the  altered 
bond  would  succeed,  if  what  is  sought  to  be  recovered  is  due  on  the  con- 
tract as  originally  executed.  It  would  seem  that  the  present  plaintiff  is 
not  in  a  position  to  sue  at  al',  except  upon  the  contract  of  April  1883,  A 
suit  on  the  judgment-debt  for  Es.  650  would  be  barred  by  Section  244 
of  the  Code,  and  the  defendant  was  under  no  obligation  to  pay  plaintiff 
the  K/s.  100  except  upon  the  promise  contained  in  the  altered  document 
itself.  It  thus  becomes  unnecessary  to  consider  whether  the  document  is 
such  that  its  execution  would  prevent  the  plaintiff  from  reverting  to  the 
original  consideration,  or  whether  the  plaintiff  should  be  allowed  to  amend 
the  plaint  and  ask  for  the  recovery  of  the  first  instalment;  but  he  has 
taken  his  chance  and  failed,  and  I  entirely  agree  that  no  amendment 
should  be  permitted. 

I  entertain  no  doubt  that  the  doctrine  established  by  the  English 
authorities  is  in  consonance  with  equity  and  good  conscience  and  appli- 
cable to  the  Mufassal,  unless  it  is  proved  that  the  alteration  was  made 
accidentally  or  innocently. 

PARKER,  J. — After  hearing  the  argument,  I  remain  of  much  the  same 
opinion  as  when  the  case  was  first  argued  before  the  Division  Bench.  It 
was  not  on  that  occasion  brought  to  our  notice  that  the  mortgage  sought 
to  be  enforced  was  executed  after  the  Transfer  of  Property  Act  came  into 
force.  The  alteration  was  made  before  the  registration  of  the  document, 
and  hence  the  real  contract  made  has  never  been  registered.  The  document 
therefore  can  have  no  force  as  a  mortgage,  but  the  question  remains  whe- 
ther the  alteration  will  vitiate  the  document  as  evidence  of  a  debt,  and 
disentitle  plaintiff  to  a  money-decree  for  the  first  instilment. 

The  contract  between  the  parties  has  been  reduced  to  writing  and  the 
writing  is  the  evidence  of  the  contract.  The  debt  has  no  existence 
independently  of  the  document.  It  seems  to  me  that  if  plaintiff  recover 
at  all  upon  the  suit  as  framed,  he  must  recover  upon  the  writing. 

But  according  to  English  law  the  plaintiff  could  not  recover  upon 
the  written  contract  as  it  has  been  altered  in  a  material  part,  [422]  and 
the  only  cases  quoted  to  us  at  the  bar  in  which  such  altered  deeds  have 
been  admitted  in  evidence  are  cases  in  which  they  have  not  been  sued  on 
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as  the  foundation  of  the  contract,  but  are  merely  produced  in  proof  of  some        1885 
right,  or  tir.le  created  by,  or  resulting  from,  rheir  having  been  executed.  DEC.  1. 

The  question  therefore  does  not  really  arise  in  this  suit  whether   the 
decision  of  Bit  leston,  J.,  in  Ramasaivmy  Kon's  case  is  correct,  and  as   it       FULL 
does  not,  I  would  hesitate  to  lay  down  that  the  doctrine  of    Lord    Abinger     BENCH, 
in  Davidson  v.  Cooper  can  be  pushed  so  far  as  to  allow  a  plaintiff  to  recover 
upon  a  conveyance  altered  by  himself  in  a  material   part  (declaring   upon     '  *•  ^99 
the  document  as  altered)  when  the  document  must  necessarily  be  proved      (F.B.)  = 
to  enable   him  i.o  succeed  at   all.     To  push  the  doctrine  so  far  would  be  10  Ind-  ^up 
practically  to  nullify,  in  the    most  important  class  of  cases,  the  equitable        409f 
doctrine  laid  down  by  Lord  Abinger,  that;  "  no  man  shall  ba  permitted  to 
take  the  chance  of  commuting  a  fraud  without  running  anv  risk  of  losing 
by  the  event  when  it  was  de'ected."    The  English  decisions  have  not  carried 
Lord  Abinger's  dictum  so  f*r,  ani  ic  may  be  doubtel,  if  the   point  were  to 
arise,  whei.her  the  Courts  would  do  so.     I  can  see  no  reason  why  the  rule 
of  Master  v.  Miller  should  not  apply  to  the  Mufassal  in  India.     It  is  con- 
sistent with   equity  and  good   conscience,    and  seems  to  me  a  just  and 
wholesome  rule  to  apply   in   a  country  in  which  such  fraudulent  practices 
are  unh  ippily  far  from  uncommon.  I  \vould   confirm  the  decision  of    the 
Courts  below,  and  dismiss  the  Second  Appeal  with  costs. 

HANDLEY,  J.  —As  I  understand  Ramasawmy  Kon's  case,  all  that  it 
was  necessary  to  deci  1e  was  that  the  hypothecation  bonds,  though  altered 
in  a  material  part,  might  be  used  as  evidence  of  "the  charge  on  the  land 
created  by  them.  The  personal  remedy  against  the  defendant  for  the 
debt  was  barred  by  limitation,  and  therefore  it  was  unnecessary  to  consider 
whether  it  m  ght  hava  bean  inferred  in  thao  suit,  notwithstanding  the 
alteration  in  the  bonds.  The  judgment  therefore  is  only  a  binding  decision, 
so  far  as  it  lays  down  that  the  rule  of  English  law  as  to  material  alterations 
in  documents,  established  by  Pigott's  case  and  extended  to  documents  other 
than  deeds,  by  Master  v.  Miller,  and  the  subsequent  cases,  does  not  prevent 
an  altered  hypothecation  b  >nd  from  beins*  given  in  evidence  of  the  charge 
upon  the  hypo:  hecited  property  created  by  its  execution.  So  far  I  think 
the  cas^  may  have  been  well  decided  upon  the  principle  enunciated  by  Lord 
Abinger  in [423]  Davidson  v.  Cooper,  though  even  so  far  I  think  the  decision 
pushes  the  exception  to  its  extreme  leng'  h  in  allowing  a  person  who  based 
his  suit  upon  a  frau  lu'ently  altered  document  as  altered  to  succee  i  even  in 
part  in  a  suit  so  framed.  I  doubt  whether  any  Engli.sh  case  can  be  found 
which  departed  so  far  from  the  principle  of  Pigot's  case  and  Master 
v.  Miller  as  this.  However,  I  am  not  prepared  to  say  that,  adopting  the 
principle  of  the  exception  as  laid  down  by  Lord  Abinger  in  Davidson 
v.  Cooper,  the  decision  in  Ramasawmy  Kon's  case  was  not  logically  correct. 
But  in  holding  that  the  altered  bonds  might  be  used  as  evidence  of  the 
debt  between  the  parties,  it  s  -ems  to  me  that  the  learned  Judges  who 
decided  the  Madras  case  were  going  far  beyond  the  English  cases  and  were 
practically  setting  aside  the  rule  of  Pigot's  case  and  Master  v.  Miller.  In 
doing  so,  they  were,  as  I  .have  before  observed,  deciding  a  point  which  it 
was  not  necessary  for  them  to  decide,  and  I  think  their  decision  is  in  that 
respect  not  good  law  and  should  not  be  followed. 

As  to  the  general  question  of  tbe  applicability  of  the  rule  of  English 
law  as  to  altered  document  to  this  country,  tbe  rule  seems  to  ma  to  be 
eminently  in  accordance  with  equity  and  good  conscience  so  far  as  it  relates 
to  fraudulent  alterations  of  documents  and  affects  the  parties  to  such  frauds; 
and  the  reasons  of  public  policy  for  maintaining  the  rule  to  that  extent  are 
to  my  mind  of  special  application  to  this  country.  Whether  the  rule  should 
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1885  be  followed  fco  the  extent  of  the  English  cases  in  aoplying  it  to  innocent  or 
DEO.  1.  accidental  alterations  and  to  innocent  parries  is,  I  think,  open  to  question. 
My  own  view  is  that  id  would  bs  more  in  acccordance  with  equity  and 
FULL  good  conscience  to  restrict  the  application  of  the  rule  to  fraudulent  alfrera- 
BENCH.  tions  and  to  the  parties  to  the  fraud.  The  Legislature  has  no  doubt  carried 
the  rule  to  its  full  extent  as  fco  negotiable  instruments  (Sections  |87  to  89 
9M  399=  of  Negotiable  Instruments  Act,  1881),  hut  there  are  reasons  for  greater 
strictness  as  to  such  instruments  which  do  not  apply  to  other  documents. 
In  the  present  case  the  hypothecation  deed  was  registered  as  altered, 
the  defendant  protesting.  Upon  the  facts  as  now  found,  therefore,  the 
instrument  of  hypothecation  as  originally  signed  by  the  parties  was  never 
registered  and  therefore  created  no  interest  in  the  land.  Plaintiff  there- 
fore cannot  enforce  his  charge  uoon  the  land  even  if  the  decision  in 
Ramasaivmy  Kon's  case  is  followed.  And  for  the  reasons  I  have  before 
given  I  would  not  follow  it  so  as  [424]  to  allow  him  to  give  the  altered 
document  in  proof  of  the  debt  and  to  recover  in  this  suit.  I  do  not 
see  how  he  could  possibly  in  any  view  recover  the  first  instalment, 
for  the  obligation  to  pay  that  and  the  other  insta'ments  at  certain 
times  was  entirely  created  by,  and  depends  uoon,  the  document.  If 
Ramasawmy  Kon's  case  is  to  be  followed  as  to  the  debt,  it  would  seem 
that  the  document  can  only  be  used  as  evidence  of  a  ore-existing  debt 
(if  any).  But  the  parties  having  by  contract  in  writing  fixed  the 
amount  of  debt  and  the  periods  for  its  payment,  and  that  contract 
having  become  by  the  fraudulent  act  of  one  of  the  contracting  parties 
incapable  of  being  enforced,  how  can  the  Court  now  declare  what  is  the 
debt,  and  when  and  how  it  is  to  be  paid  ?  Or  if  it  can  do  so,  shall  it  do 
so  in  this  suit  expressly  framed  for  the  enforcement  of  a  contract  found 
never  to  have  existed  between  the  parties  ?  I  think  the  suit  was  rightly 
dismissed  by  the  lower  Courts,  and  I  would  dismiss  the  second  appeal 
with  costs. 

Appeal  dismissed  with  costs. 


9  M.  42*. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


NARASANNA  (Plaintiff),  Appellant   v.  GURAPPA  AND  OTHERS 

(Defendants],  Respondents.* 
[21st  April  and  15th  July,  1886.] 

Hindu  Law— Decree  against  fatlier — Sale  of  ancestral  estate  in  execution  of  money-decree 
—  Son's  liability  and  rights. 

A  sale  of  ancestral  property  in  execution  of  a  money-decree  obtained  against  a 
Hindu  father  will,  if  the  debt  was  neither  immoral  nor  illegal,  pass  to  the 
purchaser  the  entire  interest  of  which  the  father  could  dispose,  i.e.,  his  son's  as 
well  as  his  own  share,  provided  the  purchaser  has  bargained  and  paid  foe  such 
interest. 

The  son  not  being  bound  by  the  decrea  against  his  fither  may  contest  the  sale 
by  suit,  but  unless  he  proves  that  the  debt  was  not  such  as  to  justify  the  sale,  he 
cannot  succeed. 

The  revised  ruling  of  the  Pull  Bench  in  Ponnappa  v.  Pappuvayyangra,  I.L.R. 
9  Mad.  343  as  to  sales  io  execution  of  money-decrees  against  the  Hindu  father 
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ba«  been  overruled  bv  the  decision  of  the  Privy   Council  in  Mussamut  Nanomi 
Babuasinv.  Modun  Mohun,  L.B.  13  I. A.  1  =  1. L.R.  13  Cal   21. 
•[R.,   U  M.  64  (67)  ;  4  Bom.  L.B.  587  (597)  =  12  Ind.  Jar.  15  ;  D.,  10  M.  316  (318).] 

[425]  APPEAL  against  the  decree  of  F.  E.  Gibson,  Acting  District 
.Judge  of  Kurnul,  reversing  the  decree  of  P.  V.  Rangacharlu,  District 
Munsif  of  Nandyal,  in  suit  229  of  1884. 

The  facts  of  the  case  appear  from  the  judgment. 

Srirangacharyar,  for  appellant. 

Visvanatha  Ayyar,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  MOTTUSAMI  AYYAR,  J.)  delivered  the 
•following 

JUDGMENT. 

The  appellant  Narasanna  resides  in  the  district  of  Kurnul.  and  his 
^family,  which  consists  of  himself,  his  two  brothers  and  his  father,  is. 
governed  by  the  Mitakshara  law.  In  original  suit  125  of  1871  on  the  file 
of  the  District  Munsif  of  Nandyal,  the  respondent  No.  1  obtained  a 
decree  for  a  sum  of  money  against  the  father  of  the  appellant.  Neither 
the  appellant  nor  his  brothers  were  parties  to  that  suit.  The  judg- 
ment-creditor brought  to  sale  certain  lands  belonging  to  the  joint 
family  by  execution  proceedings  instituted  against  the  father,  and 
the  respondents  Nos.  2  and  3  became  the  purchasers.  The  appellant  then 
brought  the  present  suit  to  have  it  declared  that  the  lands  which  had 
been  sold  were  his  self-acquired  property.  He  stated  in  his  plaint  that 
he  had  dividei  from  his  father  about  20  years  prior  to  the  suit  and  that 
he  had  acquired  the  lands  in  dispute  with  his  own  funds. 

Eespondent  No.  1,  who  alone  resisted  the  claim,  denied  the  alleged 
division  and  contended  that  the  lands  which  he  brought  to  sale  were  ances- 
tral property.  The  District  Munsif  upheld  this  contention  and  decided 
that  the  appellant  was  not  entitled  to  the  declaration  that  the  lands  were 
his  exclusive  property.  The  District  Munsif  then  proceeded  to  consider 
whether  the  appellant  was  entitled  in  part  to  the  declaration  he  asked 
for  on  the  respondent's  own  showing.  The  appellant  did  not  allege 
that  the  decree  was  for  a  debt  which  a  son  would  not  be  liable  to  pay 
under  the  special  rule  of  Hindu  law  relating  to  the  obligation  of  sons  to  pay 
their  father's  debts<  The  District  Munsif,  however,  considered  himself 
bound  to  follow  the  Full  Bench  decision  of  this  Court,  in  Ponnappa  v. 
Pappuvayyangar  (1)  and  held  that  the  appellant's  interest  in  ancestral 
estate  did  not  pass  by  the  Court  sale,  and  that  such  interest  was  not 
liable  to  be  sold  in  execution  of  a  money- [426]  decree  against  the  father. 
Accordingly  he  made  a  decree  declaring  that  the  appellant  was  entitled  to 
a  quarter-share,  and  that  the  Court  sale  did  not  affect  the  appellant's 
interest  in  ancestral  estate.  From  this  decree  the  respondent  No.  1 
appealed.  The  Judge  reversed  it  on  the  grounds  that  he  was  not  aware 
of  the  recent  decision  of  this  Court  on  which  the  District  Munsif  relied, 
and  that  the  son's  interest  also  passed  by  the  Court  sale.  He  relied  on 
the  decision  of  the  majority  of  the  Judges  of  this  Court  in  Ponnappa  Pillai 
v.  Pappuvayyangar  (2). 

It  is  from  this  decree  of  the  Lower  Appellate  Court  that  this  second 
appeal  is  preferred. 

It  is  urged  on  behalf  of  the  appellant  that;  his  undivided  interest  in 
ancestral  estiate  did  not  pass  by  the  Courc  sale  in  execution  of  the  money- 
.decree  against  his  father.  The  respondents  support  the  decree,  not  only 


1886 

JULY  15. 

APPEL- 
LATE 
CIVIL. 

9  H.  424. 


(1)  9  M.  343. 


(2)  4  M.  1. 
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1886       on  the  ground  that  the  son's  interest;  passed  by  the  sale,  but  also  on  the 

JULY  15.  further  ground  that  the  District  Munsit  was  not  justified  in  decreeing  in 
the  appellant's  favour  on  a  case  not  disclosed  by  his  plaint. 

APPEL-  it  is  no  doubt  true,  as  alleged  for  the  respondents,  that  the  anpellanfr 

LATE       stated  in  his  plaint  that  the  lands  in  dispute  were  his    self-acquisition  and 

ClVIL.  that  he  failed  to  prove  his  averment.  But  this  was  certainly  no  ground 
for  dismissing  his  suit  altogether  if  he  was  entitled  in  part  to  the  relief 

9  M.  424.  sued  for  on  the  facts  admitted  by  respondent  No.  1  himself.  His  admis- 
sion is  clearly  evidence  in  favour  of  the  appellant,  and  the  latter  is  entitled 
to  claim  relief  to  the  extent  to  which  it  may  be  lawfully  adjudged  by  virtue 
of  such  admission.  The  question  then  on  which  our  decision  must  depend 
is  one  of  Hindu  law  as  already  stated.  It  is  a  question  which  frequently 
occurs  in  this  country,  and  the  decisions  in  regard  to  it  are  not  on  all 
points  in  harmony  either  in  India  or  in  the  Privy  Council.  The  leading 
case  on  this  subject  in  this  Presidency  is  Ponnappa  Pillai  v.  Pappu- 
vayyangar.  It  was  decided  on  the  1st  April  1881,  and  the  judgments  deli- 
vered in  that  case  contain  a  full  exposition  of  the  Hindu  law  on  the  subject 
and  of  the  course  of  decisions  in  India  and  before  the  Pi  ivy  Council. 

It  was  decided  by  the  majority  of  the  Court  in  that  case  (I) 
that  the  son  was  bound  to  pay  bis  father's  personal  debt  out  of  ancestral 
property  derived  through  the  father,  and  (II)  that  the  [427]  father 
was  competent  to  sell  ancestral  property  to  pay  his  own  antecedent  debts 
provided  they  were  such  as  the  son  would  be  bound  to  pay  under  the  special 
rule  of  Hindu  law.  These  two  propositions  of  law  were  since  approved  by 
the  Privy  Council  in  Muttayan  v.  Zamindar  of  Sivagirt  (1),  which  was 
decided  in  May  1882. 

As  to  the  interest  which  passed  by  a  Court-sale  in  execution  proceed- 
ings, it  was  held  that  when  the  decree  against  the  father  was  founded  upon 
a  mortgage  and  when  it  contained  a  direction  that  the  mortgage  property 
be  sold  on  default  of  payment,  the  son's  interest  would  not  pass  by  the 
Court-sale,  for,  the  right  of  redemption  which  the  son  had  could  not  be  fore- 
closed except  by  a  decree  to  which  he  was  made  a  party.  In  regard, 
however,  to  money-decrees  against  the  iather,  it  was  decided  thattheentire 
ancestral  property  inclusive  of  the  son's-  interest  passed  by  the  Court-sale. 
In  appeal  71  of  1880,  it  was  held  by  a  Division  Bench  of  this  Court  that 
when  it  appeared  from  the  execution  proceedings  that  the  purchaser 
intended  to  buy  only  the  father's  interest,  the  son's  interest,  did  not  pass. 
The  course  of  decisons  was  in  accordance  with  these  propositions  of  law, 
until  the  decision  of  the  Privy  Council  in  Hardi  Narain  Sahu  v.  Ruder 
Perkash  Missei(%}.  In  that  case  the  Judicial  Committee  held  that  the 
son's  interest  did  not  pass  by  a  sale  in  execution  of  a  money-decree  and 
referred  to  their  decision  in  Deendyal  v.  Jugdeep  Narain  Singh(S).  They 
further  hinted  that,  if  the  decree  were  founded  on  a  mortgage  and  con- 
tained a  direction  in  regard  to  the  sale  of  the  mortgaged  property,  the 
son's  interest  might  also  pass  by  the  execution  sale.  In  advertence  to  this 
case,  the  decision  of  the  Full  Bench  of  this  Court  passed  in  1881  was 
reconsidered  in  S.A.  703,  704  and  705  (4). 

It  was  decided  that  when  there  was  a  money-decree  the  father's  interest 
was  alone  liable  to  be  sold  in  execution,  and  that  when  there  was  a 
mortgage-decree  the  entire  estate  was  liable  to  be  sold.  It  was  considered 
that  in  the  one  case,  the  right,  title  and  interest  of  the  judgment-debtor 
was  the  right  of  the  father  as  an  individual  co-parcener,  and  that  in  the- 

(1)  6  M.  1  (16).          (2)  10  C.  626.  (3)  L.E.  4  I.A.  247.  (4)  9  M.  343. 
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other  the  Court  by  its  decree  executed  the  father's  mortgage.  But  in  1886 
December  1885,  the  [428]  Privy  Council  laid  down  the  law  differently  in  JULY  16. 
Mussamut  Nanomi  Babuasin  v.  Modun  Mohun.  In  that  cuse,  the  ques- 
tion raised  for  decision  was,  as  in  this,  whether  anything  passed  by  the  A.PPEL- 
sale  except  such  share  as  the  father  would  have  taken  on  partition,  and  LATE 
the  Judicial  Committee  held  that  the  en.  ire  ancestral  estate  Gassed  though  CIVIL. 
there  was  only  a  money  decree  against  the  father.  They  observed  as 
follows  :  "  There  is  no  question  that  considerable  difficulty  has  been  found  ® 
in  giving  full  effect  to  each  of  two  principles  of  the  Mitakshara  law,  one 
being  that  a  son  takes  a  present  vested  interest;  jointly  with  his  father 
in  ancestral  estate,  and  the  other  that  he  is  legally  bound  to  pay  his 
father's  debts,  not  incurred  for  immoral  purposes,  to  the  ex  ent  of 
the  property  taken  by  him  through  his  father."  "  Destructive  as  it 
may  be  of  the  principle  of  independent  co-parcenary  rights  in  the  sons, 
the  decisions  have  for  some  time  established  the  principle  that  the  sons 
cannot  set  up  their  rights  against  their  father's  alienation  for  an  antece- 
dent debtor  against  the  creditors  '  remedies  for  their  debts,  if  not  tainted 
with  immorality."  The  Judicial  Committee  do  not  think  that  the  author- 
ity of  the  Deendyal's  case  bound  the  Court  to  hold  that  nothing 
but  Girdhari's  (the  father's)  coparcenary  interest  passed  by  the  sale. 
If  his  debt  was  of  a  nature  to  support  a  sale  of  the  entirety,  he  might 
legally  have  sold  it  without  suit,  or  the  creditor  might  procure  a  sale  of  it 
by  suit.  All  the  sons  can  claim  is  that  not  being  parties  to  the  sale  or  execu- 
tion proceedings,  they  ought  not  be  barred  from  trying  the  facts  or  the 
nature  of  the  debt  in  a  suit  of  their  own.  Assuming  that  they  have  such 
a  right,  it  will  avail  them  nothing  unless  they  can  prove  that  the  debt  was 
not  such  as  to  justify  the  sale.  If  the  expressions  by  which  the  estate 
is  conveyed  to  the  purchaser  are  susceptible  of  application  either  to  the 
entirety  or  the  father's  coparcenary  interest  alone  (and  in  Deendyal's  case 
there  certainly  was  an  ambiguity  of  that  kind),  the  absence  of  the  sons 
from  the  proceedings  may  be  one  material  consideration.  But  if  the  fact  be 
that  the  purchaser  has  bargained  and  paid  for  the  entirety,  he  may  clearly 
defend  his  title  to  it  upon  any  ground  which  would  have  justified  a  sale  if 
the  sons  had  been  brought  in  to  oppose  the  execution  proceedings.  Thus, 
it  is  clear  that  the  Courts  are  now  first  to  ascertain  whether  the  purchaser 
in  fact  bargained  and  paid  for  the  entirety,  and  if  if  appears  that  he  did  so, 
then  to  inquire  whether  the  decree  debt  is  tainted  with  immorality  or  one 
which  the  son  would  not  be  liable  to  pay,  and  [429]  if  the  debt  is  not 
immoral  to  hold  that  the  entire  ancestral  estate  and  not  merely  the  father's 
co-parcenary  right  passed  by  the  sale. 

In  the  case  before  us  the  plaint  is  framed  on  the  view  that  the  pur- 
chasers bought  in  fact  the  entire  estate,  and  the  appellants  did  not  even 
allege  that  the  decree  debt  was  tainted  with  immorality.  Thouqh  there 
was  only  a  money-decree,  the  father  could  sell  the  entire  ancestral  estate 
to  oay  his  antecedent  debt,  and  by  the  execution  sale,  therefore,  the 
entire  interest  over  which  he  had  disposing  power  passed  to  the  pur- 
chasers. 

For  these  reasons,  we  confirm  the  decree  of  the  Judge,  though  the 
grounds  on  which  he  rested  it  cannot  ba  supported  and  dismiss  this 
appeal.  Having  regard,  however,  to  the  decision  of  this  Court  in 
Ponnappa  v.  Pappuvayyangar  (I),  we  direct  each  party  to  bear  his 
costs  of  this  appeal. 

(1)  9  M.  343. 
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JULTM9.  APPELLATE  CRIMINAL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 

,  .  TE  Mr.  Justice  Brandt. 

QUEEN-EMPRESS  v.  O'SHAUGHNESSY,*     [12th  July,  1886.] 


9  M.  429. 


Madras  District[Municipalities  Act,  1884 — Procedure  to  compel  payment  of  tax— Distress. 

Under  Section  103  of  Act  IV  of  1884  (Madras),  a  prosecution  for  default  of 
paynjent  ol  tax  cannot  be  ins-tituied  unless  the  tax  cannot  be  recovered  by  distress 
and  sale  of  moveable  property  of  the  defaulter  as  provided  in  tbat  section. 

APPEAL  under  Section  417  of  the  Code  of  Criminal  Procedure  against 
the  order  of  W.  E.  Clarke,  Fust-class  Magistrate  of  Nilgiris,  in  calendar 
case  No.  11  of  1885,  acquitting  J.  E.  O'Sbaughnessy  charged  under  Section 
62  of  the  Towns'  Improvement  Act,  1871  (Madras  Act  111  of  1871)  with 
having  exercised  his  profession  as  Civil  Engineer  within  the  municipality 
of  Ootacamund  for  more  than  two  months  in  the  official  year  1884-85 
without  paying  tax  in  respect  thereof  as  required  by  Section  58  of  the 
Act. 

[430]  The  Acting  Public  Prosecutor  (Mr.  Powell),  for  the  Local 
Government. 

Subramanya  Ayyar,  for  O'Shaughnessy. 

The  facts,  necessary  for  the  purpose  of  this  report,  appear  from  the 
judgment  of  the  Court  (COLLINS,  0.  J.,  and  BRANDT,  J.). 

JUDGMENT. 

This  case  was  argued  before  us  on  the  assumption  that  it  fell  to  be 
decided  under  Madras  Act  IV  of  1884,  and  on  that  assumption  we  dispose 
of  it. 

Section  112  provides  that  all  arrears  of  taxes  or  other  payments  due 
to  the  Municipal  Council  at  the  time  when  the  Act  comes  into  operation 
in  any  municipality  where  (as  in  the  case  of  Ootacamund)  the  Towns'  Im- 
provement Act,  1871,  was  previously  in  force  may  ba  recovered  as  though 
they  had  accrued  under  Act  IV  of  1884  ;  but  under  the  latter  Act  the 
procedure  prescribed  for  the  recovery  of  such  taxes  and  for  infliction  of  a 
penalty  for  exercising  a  profession  or  trading  without  having  paid  profes- 
sion or  trade  tax  is  different  from  that  provided  in  Act  III  of  1871. 

Section  103  of  the  present  Act  pro'vides  that,  if  the  tax  is  not  paid 
within  fifteen  days  from  presentation  of  service  of  a  bill  or  notice  pres- 
cribed, and  if  cause  be  not  shown  by  the  person  called  on  to  pay  it  to  the 
satisfaction  of  the  Chairman  why  it  should  not  be  paid,  the  Chairman 
may  pioceed  to  recover  the  amount  together  with  costs  (1)  by  distress 
and  sale  of  the  moveable  property  of  the  defaulter,  or  if  the  defaulter  be 
the  occupier  of  any  building  or  land,  in  respect  of  which  such  tax  is  due, 
by  distress  or  sale  of  any  property  found  in  or  on  such  building  or  land  j 
(2)  if  the  amount  of  such  tax  cannot  be  recovered  by  distress  or  sale  of 
the  moveable  property  of  the  defaulter,  by  prosecuting  the  defaulter  before 
a  Magistrate  ;  and  Section  111  provides  that  any  person  bound  to  pay  any 
tax,  who  shall  be  prosecuted  under  Section  103  before  a  Magistrate,  shall, 
on  conviction,  be  liable  to  pay  a  fine  not  exceeding  twice  the  amount  of 
the  tax  found  to  be  due. 

*  Criminal  Appeal  167  of  1886.     See  9  M.  3«. 
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No  proceedings  having  been  taken  under  Section  103,   and  it  not  1886 

appearing  that  the  tax  could  not  be  recovered  by  distress  and  sale  of   the  JULY  12. 
moveable  property  of  the  defaulter,  the  prosecution  before  the  Magistrate 

must  fail,  and  on  this  ground  we  dismiss  the  appeal  against  the  acquittal.  APPEIr- 

We  refrain  from  expressing  any  opinion  as  to  the  Magistrate's  interpre-  LATE 

tation  of  the  55th  section  of  the  Act.  CRIMINAL. 


9  M.  429. 
9  M.  431=1  Weir  852. 

[431]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


KOWTHAKONNI,  In  re*      [2  1st  July,  1885  and  27th  July,  1886.] 


Act  IV  of  1*41-  Act  IX  of  1846-  Madras  Out-ports  Boat  Rules  of  1st  October  1867— 
Jurisdiction  of  Magistrates  —  Liability  of  owner  under  Rule  7-  Burden  of  proof  . 

Under  Act  IX  of  1846,  the  Madras  Government  is  authorized  to  make  in 
respect  of  ports  in  the  presidency  such  regulations  for  the  management  of  boats 
and  such  other  matters  as  are  provided  for  bv  Act  IV  of  184  *  in  respect  of  the 
Madras  Roads,  ueing  similar  in  principle  to  the  provisions  of  the  said  Act,  but 
varying  in  detn.il  as  loctl  circumstances  may  require. 

Act  IV  of  184*2,  section  24,  empowers  a  Justice  of  the  Peace  of  the  town  of 
Madras  to  hear  and  determine  all  pecuuiary  forfeiture  and  penalties  had  or  in- 
curred under  or  against  that  Act  : 

Held,  that  it  WAS  competent  to  the  Government  of  Madras  to  provide  that 
case-*  cognizable  under  the  rules  passed  in  accordince  with  Act  IX  of  1H46  should 
be  heard  and  determined  by  Magistrates  not  being  Justices  of  the  Peace. 

Under  rule  7  of  the  amended  rules  for   the  better  management  of   boats,  &c., 
plying  for  hire  at  the  ouo-ports  of  the  Madras  Presidency,  dated  1st  October  1867,  • 
the  owner  of  a  boat  is  liable  to  fioe  on  proof  of  his  allowing  his  boat  to  ply  with- 
out the  requisite  complement  of  men  : 

Held,  that  where  it  was  proved  that  a  boat  was  plying  without  its  proper  crew 
the  absence  of  prof  oy  tne  prosecutor  thu  the  owner  was  aware  of  the  fact  was 
no  bar  10  his  conviction. 

APPLICATION  under  sections  435  and  439  of  the  Code  of  Criminal  Pro-  \ 
cedureto  revise  the  proceedings  of  F.  H.  Hamnett,  Acting  Head  Assistant 
Magistrate  of  Madura,  confirming  on  appeal  the  finding  and  sentence  of 
P.  Venkateswara  Ayyar,   Second-class  Magistrate  of  Tiruvadanei,    in  case 
No.  849  or  1884. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment  of  the 
Court  (BRANDT  and  PARKER,  JJ.) 

Mr.  Norton  and  Venkataramayyar,  for  petitioner. 

The  Acting  Government  Pleader   (Mr.  Powell),  for  the  Crown. 

The  judgment  of  the  Court  (BRANDT  and  PARKER,  JJ.)  was  delivered 
by 

BRANDT,  J.  —  The  petitioner,  Eowthakonni,  owner  of  boat  No.  2  at 
Thondi,  has  been  convicted  by  the  Second-class  Magistrate  [432]  of 
Tiruvadanei  of  "  plying  a  boat  without  the  requisite  complement  of  men 
(an  offetice)  punishable  under  Boat  Rule  No.  7,"  and  sentenced  to  pay  a 
fine  of  Us.  25,  and  in  default  to  ten  days'  simple  imprisonment. 

Complaint  was  laid  by  a  peon  of  the  Sea  Customs  Office,  and  his 
evidence  and  that  of  the  Assistant  Superintendent  of  Sea  Customs  cons- 
tituted the  evidence  for  the  prosecution.  On  this  evidence,  the  Second- 
class  Magistrate  found  it  proved  that  on  the  1st  July  1884,  when  the 

*  Criminal  Revision  Case  218  of  1885. 
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1886       petitioner's  boat   brought  timber  to  the    shore  from   a"dhoni,"  it   was 

JULY  27.    manned  by  one  tindal  and  four  lascars  only,   while   under  the   license   it 

~  should  have  been  manned  by  one  tindal  and  six  lascars.  On  being  question- 

APPEL-     e(j  as  to  th{S)  tne  tindal  replied  that  tbe  two   absent  men   had   gone  to 

LATE       Colombo  to  eirn  a  livelihood  there. 

CRIMINAL.          Tho  petitioner's  defence  was  that  his  boat  "  always  is  "  mannei  with 

Q_r~T7. _    the  full  complement  of  crevv,   and   that   tnis    was    a    wholly    f.tlse    case 

1  w'i    852    brougnt  in  consequence  of  personal  spits  a -jams'-,  him  0,1  the   part  of    tne 

Assistant  Suuerintendent  of  Sea  Customs.     Three   witnesses    were  callel 

for  the  defence  :  one  deposed  to  some  incident  connected  with  the  landing 

of  some  cargo  from  the  petitioner's  boat  on  another  occasion  when   the 

Assistant  Superintendent  had  objected  to  its  removal,  and  two,  the  tinrial 

and  a  lascar  of  the  petitioner's  boat,,  deposed  that   the  latter  always    has 

its  full  crew. 

In  appeal  the  Divisional  Magistrate  gave  his  reasons  for  refusing  to 
believe  that  the  charge  was  a  false  charge,  and,  giving  credence  to  the 
evidence  for  the  prosecution,  dismissed  the  appeal. 

The  High  Court  is  moved  to  exercise  its  powers  of  revision  on  the 
grounds  that  even  admitting  that  the  b:>ab  was  undermanne  1,  the  owner 
ought  not  to  have  been  convicted  in  the  absence  of  uroof  of  knowledge  on 
his  part  that  the  requirements  of  the  rule  had  not  been  complied  with  in 
this  particular  instance  ;  and  that  he  was  entitled  to  acquittal  on  the 
general  principle  that  a  master  is  not  criminally  liable  for  criminal 
negligence  on  the  part  of  his  servant. 

At  the  hearing  it  was  further  contended  that  the  Second-class 
Magistrate,  not  being  a  Justice  of  the  Peace,  had  no  jurisdiction  in  this 
case. 

No  reference  is  given  in  the  judgment  of  the  Courts  below  to  the 
rules  under  which  the  conviction  was  had.  A  summary  of  [433]  the 
boat  rules  for  the  out-norts  of  this  presidency  is  given  in  the  Standing 
Orders  of  the  Board  of  Revenue,  and  search  having  been  made  we  have 
found  in  the  Fort  St.George  Gazette  of  the  lothOctober  1867  a  notification, 
dated  the  30th  September  1867,  containing  "  amended  rules  for  the  better 
management  of  boats  and  canoes  plying  for  hire  at  the  out- ports  of  the 
Madras  Presidency."  The  notification  does  not  specify  the  authority 
under  which  these  rules  are  made,  but  it  is  recited  that  they  have  received 
the  sanction  of  the  Governor-General  in  Council  and  come  into  force  on 
the  1st  October  1867. 

Act  IV  of  1842,  "  Madras  Koads — Boat  Eegulations,"  an  Act  for  the 
better  management  of  boats  and  catamarans  in  the  Madras  Roads,  and  for 
the  amendment  of  certain  harbour  regulations  provides  among  other 
things  that  DO  person  either  as  owner  or  servant  shall  use,  &c.,  any  boat 
or  catamaran  to  carry  passengers,  goods  or  letters  in  the  Madras  Roads 
unless  licensed ;  it  provides  for  the  licensing  of  boats  under  certain  condi- 
tions ;  for  penalties  for  breach  of  the  conditions  stated,  on  conviction 
before  a  Justice  of  the  Peace. 

Act  IX  of  1846  is  an  Act  authorizing  the  Governor  of  Fort  St  George 
to  make  from  time  to  time  in  respect  of  each  port  or  other  place  of  anchor- 
age in  the  presidency  such  regulations  for  the  management  of  boats  ^nd 
catamarans,  &c.,  and  such  other  matters  as  are  orovided  for  by  Act  IV  of 
1842,  in  respect  of  the  Madras  Roads  as  shall  seem  to  them  exuedient, 
"  being  similar  in  principle  to  the  provisions  contained  in  the  said  Act, 
but  varying  in  detail  as  local  circumstances  require  such  variation." 
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It  is  contended  by  the  learned  Counsel  for  the  petitioner  that   the        1886 
qualification  of    the  officers    by    whom   cases   involving   questions  as  to     JULY  27. 
breaches  of  the  regulations  or  rules  are  to  be  tried  is  a  matter  of  principle, 
and  that  it  was  not  competent  to  the  Local  Government  to  provide  that     APPKL- 
such  cases  shall  be  cognizable  by  Magistrates  not  being  Justices  of  the       LATE 
Peace.  CRIMINAL. 

We  do  not  think  that  the  contention  is  sound.  The  local  circum- 
stances of  the  out- ports  are  very  different  from  tbose  of  the  presidency  9™-*31=* 
port.  Had  the  jurisdiction  of  the  Magistracy  been  considered  a  matter  of  *  ""en?  83Z* 
first  importance,  it  is  reasonable  to  suppose  that  the  Act  would 
have  contained  clear  words  restricting  the  jurisdiction  to  Justices  of  the 
Peace.  There  is  nothing  in  the  m-itters  made  punishable  by  fine  or 
otherwise  which  would  appear  [434]  to  be  of  great  intricacy  or  of 
such  importance  as  to  make  it  essential  that  they  should  be  adjudicated 
on  by  Justices  of  the  Peace  alone ;  it  cannot,  we  think,  be  said  that  there  is 
anything  in  the  regulations  or  rules  dissimilar  in  principle  to  the  pro- 
visions contained  in  the  earlier  Act.  We  must  further  assume  that  the 
amended  rules  of  1867  were  made  and  sanctioned  under  the  authority 
given  in  the  Act  of  1846. 

There  is  more  in  the  other  objections  urged,  viz.,  that  having  regard 
to  the  general  rule  which  is  that  in  civil  actions  a  master  is  liable  for  the 
acts  of  his  servants,  but  not  in  criminal  matters  for  the  negligence  of  his 
servants  to  which  he  has  not  personally  contributed,  the  word  "  allow" 
in  the  rule  for  violation  of  which  the  petitioner  has  been  convicted  cannot 
be  taken  as  meaning  that  the  owner  is  liable  for  a  breach  of  the  rule 
by  his  servants,  without  more,  but  that  there  must  be  some  proof  of 
wilful,  or  intentional,  or  at  least  positive  neglect  to  take  precautions  for 
comuliance  with  the  requirements  of  the  rule,  and  that  there  is  no  proof  of 
such  in  this  case. 

The  general  princiule  "when  penal  consequences  are  made  to  follow 
acts  of  omission  "  is,  as  stated  by  Keating,  J.,  in  Dickenson  v.  Fletcher  (l), 
"  that  when  such  consequences  are  to  follow,  there  must  be  something 
in  the  nature  of  an  actual  neglect  or  default.  That  a  person  should  be 
made  liable  to  a  penalty  without  any  neglect  or  default  on  his  part  is  con- 
trary to  the  principle  so  well  established  by  a  great  number  of  cases  in 
which  the  Court,  and  specially  this  Court,  have  held  that  penalties  are  not 
incurred  in  the  absence  of  mens  rea,"  and  in  that  case  Keating,  Brett,  and 
Denman,  JT.,  were  agreed,  the  second  not  however  without  considerable 
doubt,  that,  when  the  owner  of  a  mine  appointed  a  competent  person  to 
examine  and  lock  the  safety  lamps  required  in  the  mine,  but  such  person 
delivered  out  certain  safety  lamps  for  use  in  the  mine  unlocked,  in  the 
absence  of  personal  default  on  the  part  of  the  owner  he  was  not  liable  to 
a  penalty  in  respect  of  the  act  of  the  person  so  employed. 

The  decision  in  the  particular  case  was,  however,  to  a  great  extent 
based  upon  the  particular  words  in  the  22nd  Section  of  the  Statute,  23  and 
24  Vict.?  c.  151,  "if  through  the  default  of  the  owner  or  agent  "  of  the 
mines  "  any  of  the  general  or  special  rules  *  [435]  be  neglected 
or  wilfully  violated  by  any  such  owner  or  agent,"  and  regard  was  also  had 
to  the  provision  contained  in  subsequent  Statutes  by  which  the  Statute 
under  consideration  wns  repealed,  and  in  which  it  was  provided  that  in  the 
event  of  any  contravention  of  the  provisions  of  the  Act,  the  owner,  agent 
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1886  and  manager  of  the  mine  shall  he  guilty  of  an  offence  '  unless  he  proves 
JULY  27.  that  he  hud  taken  all  reasonable  means  to  prevent  such  contravention.' 

It  was  moreover  not  unreasonably  contended  that  the  Legislature 

APPEL-     intentionally  created  an  exception  to  the  general  rule,  and  did  enact  that 

LATE       the  owner  of  a  boat  licensed  under  the  special  Act  and  Regulations  should 

CRIMINAL,  be  personally  liable  to  a    money  penalty  and  to  imprisonment  in  default, 

as  the  only  means  of  ensuring  compliance  with  the  requirements  of  the 

9  M.  431=    case  ;  and  the  question  cannot  be  disposed  of  with  reference  to  the  general 

\  Weir  852.  principle  of  law  only,  without   due  regard  being   had  to  the  actual  words 

and  general  provisions  of  the  rules,  and  to  the  particular    subject-matter 

and  intent  of  the  Act. 

No  boats  are  allowed  to  ply  without  a  license,  and  it  is  to  be  presumed 
that  only  so  many  are  licensed  as  it  is  estimated  will  suffice  for  the  require- 
ments of  the  port ;  there  is  then,  in  some  sense,  a  monopoly,  and  it  may 
well  be  tliat  in  view  of  the  advantages  thereby  secured  boat;  owners  are 
willing  to  subject  themselves  to  considerable  liabilities. 

Under  rule  7  the  owner  alone  is  liable  to  fine  on  proof  of  his  "  allow- 
ing" his  boat  to  ply  without  the  requisite  complement  of  men;  while  under 
rule  8  it  is  the  tindal  of  any  craft  loaded  with  passengers  or  cargo  in  excess 
of  the  number  or  tonnage  specified  in  the  license  who  is  primarily  liable, 
every  other  person  who  shall  bj  guilty,  either  as  principal  or  accessory, 
of  the  like  offence,  after  having  been  duly  warned  by  the  tindal  or  owner" 
beiug  liable  to  similar  punishment. 

Under  rule  9,  if  any  tindal,  after  due  warning,  plies  to  and  from  the 
shore,  after  notice  given  by  any  of  the  authorities  named  that  is  dangerous 
to  do  so,  '  shall  forfeit  all  hire,'  and  the.  owner  shall  be  subject  to  suspension 
of  license. 

By  rule  15  any  owner  of  a  licensed  boat  or  person  deputed  by  him  who 
refuses  to  let  such  boat  for  hire  without  reasonable  and  satisfactory  cause 
for  such  refusal  is  liable  to  a  penalty. 

It  must  be  assumed  then  that  the  Legislature  advisedly  made  the 
owner  alone  liable  under  the  rule  under  which  the  petitioner  [436  j  has 
been  convicted ;  and  it  only  remains  to  decide,  as  a  point  of  law,  what 
effect  is  to  be  given  to  the  word  "  allow." 

The  case  is  put  of  an  owner  being  absent  from  the  port  in  such 
circumstances  that  he  could  not  possibly  ensure  compliance  with  the 
terms  of  the  license  ;  but  there  is  no  evidence  that  this  was  the  case  here; 
and  there  is  no  need  to  determine  the  hypothetical  case  put.  The 
petitioner's  defence  was  that  his  boat  was  fully  manned.  It  is  held  proved 
that  it  was  not.  And  taking  the  tindal's  first  statement  as  true,  which 
it  probably  is,  that  the  two  missing  lascars  had  gone  away  to  Ceylon, 
there  is  no  evidence  that  fact  was  not  or  might  not  have  been  communi- 
cated to  the  owner  nor  as  to  the  length  of  tim^  they  had  been  gone. 

It  was  suggested  that  a  boat  might  leave  the  shore  with  a  full  comple- 
ment, and  that  without  default  on  the  part  of  the  tindal  or  possibilitv  of 
prevention  on  the  part  of  the  master,  some  of  them  might  leave  the  boat 
before  it  returned  to  shore  ;  here  again  there  is  no  evidence  that  this  was 
so  in  this  case,  nor  was  it  suggested  as  a  defence  at  the  trial. 

We  must  then  find  that  the  boat  was  ''  flying  "  without  a  full  crew. 

Under  rule  6,  in  the  absence  of  registered  tiudals  or  lascars,  others 
may  be  employed  "on  an  emergency  and  with  the  permission  of  the 
registering  officer,"  but  it  is  not  suggested  that  any  notice  had  been  given 
of  the  defection  of  two  of  the  crew,  or  that  any  application  had  been 
made  to  register  or  employ  temporarily  others  in  their  place. 
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Having  regard  to  the  provisions  of  the  rules  as  a  whole,  and  to  the        1886 
distinction  that  is  made  as  to  the  liability  of  the  owner,  and  of  the  tindat     JULY  27. 
in  some  cases,  we  must  hold  that  by  the  word  "  allow,"  the  Legislature 
intended  to  create  a  liability  more  extensive  than  would  be  implied  in  such     APPEL- 
words  as  "  if  the  owner  neglects  to  ensure  that  the  boat  is  fully  manned,"       LATE 
and  thereby  contravenes  the  provisions  of  the  rules,  be  shall  be  guilty  of  CRIMINAL, 
an   offence  under  the   rules  "  unless   he   proves  that  he   had  taken  all 
reasonable  means  to  prevent  such  contravention."  9  M.  431  = 

We  do  not  say  that  on  proof  of  such  means  having  been  taken  the  *  *eir  892< 
merest  nominal  fine  would  not  suffice,  but  we  are  not  prepared  to  hold, 
having  regard  to  the  peculiar  language  used,  and  to  rules  read  as  a  whole, 
that  it  was  necessary  for  the  prosecution  in  this  [437]  case,  to  prove  the 
mens  rea,  or  that  the  conviction,  on  the  special  facts  of  this  case,  is 
bad  in  law. 

Having  regard,  however,  to  the  facts  that  it  is  not  shown  that  this 
boat  had  been  plying  undermanned  before  this  occasion,  or  if  so,  lor  how 
long,  and  in  the  absence  of  proof  of  any  personal  knowledge  on  the  part 
of  the  owner  that  it  had  not  its  full  complement,  or  that  there  were  any 
special  reasons  for  making  an  example  in  this  case,  we  think  that  the 
fine,  Es.  25,  being  half  of  the  maximum  amount,  is  excessive,  and  we 
shall  reduce  the  fine  to  Rs.  10,  and  direct  that  the  difference  be  refunded, 
if  the  fine  has  been  paid. 


9  M.  437. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Brandt. 


KUNHAMED  (Petitioner)  v.  CHATHU  (Respondent) .* 
[16th  April,  1886.] 

Civil  Procedure  Code,  Sections  315,  6'22. 

Where  an  oider  was  passed  under  Section  315  of  the  <Jode  of  Civil  Procedure 
directing  refuud  oo  a  purchaser  in  execution  of  a  decree  in  a  suit  in  which  a 
second  appeal  lay  to  the  Hiph  Court ; 

Held,  that  under  Section  622  of  the  Code  of  Civil  Procedure,  the  High  Court 
could  set  aside  tlie  order  becausa,  the  judgment-debtor  having  been  found  to 
have  a  saleable  imerest,  the  Lower  Couro  had  no  power  to  order  *  refund. 

[P.,  42  P.R.  1896;  R.,  28  C.  303  (306;  ;  17  M.  228  (2-29). J 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to 
set  aside  an  order  passed  by  B.  D'Rozario,  District  Munsit  of  Cannanore, 
under  Section  315  of  the  Code  of  Civil  Procedure. 

In  execution  ol  the  decree  in  suit  354  of  1880,  Chathu  Kurup  pur- 
chased the  equity  of  redemption  of  certain  land,  the  property  of  the  judg- 
ment-debtor in  that  suit  for  Rs.  970. 

In  1883  be  brought  suit  No.  153,  to  redeem  the  mortgage  (kanam). 
It  was  held,  however,  that  he  was  not  entitled  to  redeem  if  the  mortgagees 
elected  to  exercise  their  right  of  purchasing  the  equity  of  redemption, 
inasmuch  as  they  were  found  to  be  otti  and  not  kanam  holders. 

[438]  In  1885  Chathu  Kurup  received  from  the  mortgagees  Rs.  600 
under  an  order  of  the  Court. 

•  Civil  Revision.  Peiuion  16  of  1886. 
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9  M.  «7. 


He  now  claimed  under  Section  315  of  the  Code  to  recover  Rs.  370, 
the  ba'ance  of  the  Rs.  970  He  had  paid  in  suit  354  of  1880,  from  Kun- 
hamed,  the  decree-holier  in  that  suit. 

Kunhamed  resisted  the  application  on  the  ground  that  Section  315  of 
the  Code  did  not  apnly  to  the  c^e,  inasmuch  as  the  judgment-debtor  had 
a  saleable  interest,  of  Rs  600  in  the  prooerty  sold. 

The  District  Munsif  held  that,  there  was  nothing  to  prevent  Ohathu 
Kurup  from  recovering  the  sum  claimed,  and  that  the  objections  raised  by 
Kunhamed  were  frivolous,  and  directed  payment  of  Rs  370  with  interest; 
at  6  per  cent  from  the  date  of  the  purchase  by  Chuthu  Kuruo. 

To  set  aside  this  order  the  preseut  application  was  made. 

Anantnn  Nayar,  for  petitioner.  Kun  named. 

Mr.   Wedderburn,  for  respondent,  Chathu  Kurup. 

This  Court  has  no  jurisdiction,  under  Section  622  of  the  Code  of  Civil 
Procedure,  to  revise  the  order  of  the  District  Munsif.  The  order  was  pass- 
ed in  a  suit  in  which  an  appeal  lay  to  the  High  Court. 

The  word  "case  "  in  Section  622  is  a  synonym  for  "  suit "  (see 
Sections  617,  618,  619.  620,  621 ) 

The  intention  of  Legislature  apparently  was  that  the  High  Court 
should  have  the  power  of  revision  in  cases  falling  under  Section  586  of  the 
Code  in  which  no  second  appeal  is  allowed. 

Again,  according  to  the  decision  of  the  Privy  Council  in  Amir  Hassan 
Khan  v.  Sheo  Baksh  Singh  (1),  the  Mansif  had  jurisdiction  to  determine 
whether  a  refund  could  be  made.  Bad  law  is  not  a  material  irregularity 
according  to  that  decision. 

Anantan  Nayar. 

This  Court  has  interfered  in  similar  cases. 

Sivarama  v.  Rama  (2)  and  C.R  P.  294  of  1885. 

The  Court  (COLLINS,  C.J.,  and  BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

Tne  resoondeit  himself  aoolied  for  refund  of  the  sum  of  Rs.  370, 
being  the  difference  between  the  value  of  the  purchise-money  paid  by  him 
and  the  sum  of  Rs.  600  paid  to  him  under  order  of  the  Court  by  the  otti- 
holder. 

The  District  Munsif  made  an  order  for  the  refund  accord- [439]  ingly. 
That  the  judgment-debtor  had  some  saleable  interest  in  the  property  sold 
is  then  clear,  and  in  that  case  the  District  Munsif  had  no  jurisdiction  to 
make  an  order  under  Section  315  for  refund  of  the  purchase-money  or 
any  part  thereof. 

No  appeal  lay  against  the  order  passed  by  the  District  Munsif ;  and 
following  the  decisions  of  this  Court  in  Sivarama  v.  Rama  (2)  and  Civil 
Revision  Petition  294  of  1885  (3),  we  deal  with  the  case  in  revision  and 
set  aside  the  order  of  the  District  Munsif,  dated  3rd  October  1885,  with 
costs  throughout. 


(1)  11  C.  6. 


(2)  8  M.  99. 
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(3)  Not  reported. 
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9  M.  439  =  2  Weir  213.  1886 

APPELLATE  CEIMINAL.  JAN^S. 

Before  Mr.  Justice  Parker.  APPEL- 

LATE 

GULAM  MUHAMMAD  SHAKIF-UD-DAULAH,  in  re.       [8fch  January,  1886.]  QRIMINAL 

Criminal  Procedure  Code,  Section  197— Sanction  to  prosecute  Judge  for  words  uttered       M~T^Q_ 
on  the  bench.  8  M.  438- 

2  Weir  213 
Where  a   Judge  was   charged  with    using  defamatory    language  to  a  witness 

during  the  trial  oi  a  suit : 

Held  that,  under  Section  197  of  the  Code  of  Criminal  Procedure,  the  complaint 
could  uot  be  entenamea  uy  a  Magistrate  without  sanction. 

[Diss.,  26  G.  852  =  3  C.W.N.    539;  R.,  30  C.  927  (933)  =  7  C.W.N.  750;  13  C.P.L.E. 
126  (128);   14  F.K.  1890  Or.;  29  F.R.  1904  =  9  f.L.R.  1905.] 

THE  facts  of  this  case  are  set  out  in  the  judgment  of  the  Court 
(PARKER,  J.). 

The  Acting  Advocate- General  (Mr.  Shephard),  for  petitioner. 

JUDGMENT. 

PAKKER  J. — This  is  an  application  to  direct  the  Presidency  Magis- 
trate of  Black  Town  to  entertain  the  complaint  of  petitioner  agaiust 
Mr.  Ponnusami  Piilai,  3rd  Judge  of  the  Madras  Court  of  Small  Causes, 
charging  him  with  defamation  and  inault  under  Sections  500  and  504  of 
the  Indian  Penal  Code.  The  Presidency  Magistrate  has  refused  to  entertain 
the  complaint  in  the  absence  of  the  sanction  of  Government  or  the  High 
Court  under  Section  197  of  the  Criminal  Procedure  Code. 

The  petitioner  was  a  witness  before  the  Small  Cause  Judge  in 
a  case  tried  belore  him,  and  the  expressions  complained  of  are  alleged 
to  have  been  used  by  the  Judge  in  addressing  the  witness  in  the  course 
of  the  trial.  It  is  contended  by  the  Advocate- [440] General  that  the 
expressions  were  nob  used  by  the  Judge  as  a  public  servant,  and, 
therefore,  that  no  sanction  under  Section  197  of  the  Code  of  Criminal 
Procedure  is  necessary,  and  Imperatrix  v.  Lakshman  Sakharam  Vaman 
Hari  and  Bataji  Kriahna  (1)  was  referred  to  show  that  the  acts  for 
which  sanction  to  prosecute  is  required  are  only  acts  which  would  have 
DO  special  signification  except  as  done  by  a  public  servant.  It  is  argued 
that  the  words  complained  of  would  be  equally  offensive  if  used  by  any 
one,  whether  a  public  servant  or  not.  The  ruling  quoted  was  one,  given 
on  Section  466  of  the  old  Code  (X  of  1872),  which,  though  the  wording 
is  different,  is  substantially  the  same  as  Section  197  of  the  present  Code. 

Eeference  was  also  made  to  the  ruling  of  the  Calcutta  High  Court 
that  the  corresponding  section  in  the  former  Code  related  only  to  offences 
specified  in  chapter  IX  of  the  Penal  Code,  to  which,  however,  the  Bombay 
High  Court  has  nob  assented,  holding  than  the  section  at  least  applied 
equally  to  such  offences  as  are  specified  in  Sections  217 — 223,  which  are 
in  chapter  XI.  These  cases  are  alluded  to  in  Prinsep's  Criminal  Proce- 
dure, 7th  edition,  page  126.  The  Bombay  High  Court  agreed,  however,  in 
the  principle  that  Section  197  related  only  to  acts  and  omissions  which 
were  offences  when  committed  by  a  public  servant. 

If  defamatory  language  were  used  by  a  Judge  to  a  person  out  of 
Court — when  not  sitting  or  actually  officiating  as  a  Judge — it  seems  quite 

*  Criminal  Miscellaneous  Petition  105  of  1885. 
(1)  -2  B.  481. 
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JAN.  8.      would  be  required ;  but  the  case  as  ifc  seems  to  me,  would  be  different  if 

the  same  words  were  used   by  the  Judge  in  the  course  of  the   trial  of    a 

APPEL-     sujt;      He  is  t,hen  acting  in  his  official  capacity,  and  it  seems  impossible 

LATE       that  the  words  used  by  him  in  the  course  of  the  trial  can  be  uttered  in  his 

CRIMINAL,  private  capacity.     The  words  uttered  are  then  uttered  as  Judge  and  not  as 

a  private  individual,  an!  if  any  criminal  offense  has  been  committed  in  the 

9  M.  439=    uttering  of  them,  the  offence  has  bsen  committed  as  a  Ju^ge. 

2  Weir  213.  That  this  is  so  is  cleir  from  the  judgment  of  hhe  Court  of  Exchequer 

in  Scott  v.  Stansfield  (1).    I  must  hold  that  the  Presidency  Magistrate  had 

no  jurisdiction  to   entertain  the   complaint  without  sanction  and  dismiss 

this  application. 

Solicitors  for  petitioner  :  Branson  &  Branson. 


9  M.  441. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


KRISHNAN  AND  OTHERS  (Defendants),  Appellants  v.  SANKARA 
VARMA  (Plaintiff's  Representative),  Respondent.* 
[22nd  March  and  19th  April,  1886.] 

Contract  Act,  Sections  21,  65 — Mistake  of  law — Agreement  to  secure  repayment  of  loan, 
collateral,  to  primary  obligation. 

By  an  agreement  in  writing,  defendants,  trustees  of  a  temple,  in  consideration 
of  an  advance  of  money  which  they  represented,  was  required  to  pay  off  debts 
incurred  for  the  benefit  of  the  temple  granted  to  plaintiff  a  lease  of  the  right  to 
manage  the  temple  lands,  and  plaintiff  promised  that  he  would  repay  himself  out 
of  the  profits  to  be  derived  from  the  lan^s  and  that  neither  the  defendants  nor 
their  family  property  should  ba  made  liable  for  the  debt. 

In  a  suit  by  plaintiff  against  a  tenant  of  the  temple  lands,  this  lease  was  held 
to  be  void  for  illegality.  Defendants  subsequently  resumed  management  and 
plaintiff  sued  them  to  recover  the  money  advanced  by  him. 

It  was  found  that  the  a^raemant  was  entered  into  by  both  parties  under  a 
mistake  as  to  the  validity  of  the  lease  : 

Held,  that  assuming  Section  65  of  the  Contract  Act  was  not  intended  to 
vary  the  rule  that  a  mistake  of  lav  is  no  ground  for  relieving  a  ptrty  from 
his  own  contract,  plaintiff  was  nevertheless  enticled  to  recover  on  the  ground 
that  the  agreement  which  provide!  for  repayment  was  collateral  and  had  failed. 

An  agreement  that  an  obligation  which  is  contracted  shall  be  discharged  in  some 
particular  mode  is  collateral  to  the  primary  contract  which  created  the  obligation, 
though  the  two  agreements  may  be  mixed  up  in  one  contract. 

[R.;  11  Bom.  L.R.  693  (697)  =  3  Ind.  Gas.  761.] 

APPEAL  against  the  decrea  of  E.  K.  Krishnan,  Subordinate  Judga 
of  South  Malabar,  in  suit  5  of  1834. 

The  plaintiff,  Kadathanab  Ayanjeri  Kovilagabh  Eama  Varma  Ea,ja, 
sued  Narayana  Mangalath  Varieth  Krishnan  and  nine  others,  members 
of  a  Malabar  barwad,  to  recover  Us.  4  000  lent  to  defendants  under  a 
registered  agreament,  dated  6th  April  1879,  with  interest  at  12  per  cant. 

The  plaintiff  prayed  that  this  sum  might  be  recovered  by  sale  of 
temple  properties  mentioned  in  the  plaint;  "out of  the  [442]  defendants' 

*  Appeal  69  of  1885. 
(1)  L.R.  3  Ey.   220. 
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pocket,"  and  by  granting  "  other  reliefs  which  he  might  ask  for  as  the 
Court  might  think  fit  to  grant." 

The  Subordinate  Judge  decreed  pavment  of  Rs.  3,000,  with  interest 
at  12  tec  cent,  from  February  28,  1882,  and  declared  that  the  proper- 
ties of  defendants'  tarward  were  liable  for  the  amount  decreed  and  costs. 

Defendants  appealed  and  piaiu&iff  filed  a  memorandum  of  objections 
against  this  decree. 

Sankaran  Nayar,  for  appellants. 

Gopalan  Nayar,  for  respondent. 

Tne  facts  necessary  for  tha  purpose  of  hh is  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J,) 

JUDGMENT. 

The  appellants  are  the  hereditary   uralars  of  the  Polur  temple  in  the 
district  of  Malabar.     They   considered  that  their   management    was  not 
efficient  and  they  were  unable  to   pay   the   debts   which,  as  they  alleged, 
they  had  contracted  for  the  purposes  of  the  davasam.     On  the    6th  April 
1879,  they  aud  their  karnavan,  Rami  Vanar,  induced   the  respondent  to 
advance  Rs.  8,000  to  enable  them  to  pay  those  debts.     In  return  for  this 
advance  he  accepted  a  lease  of  the  right  of  management  for  a  period  of  96 
years,  and  agreed  to  repay  himself  by  demising  properties  belonging  to  the 
temple  on  kauam.     The  appellants  undertook  to  afford  him  every  facility 
for  so  doing,  and  the  respondent  agreed  that  neither  they  nor  the  property 
belonging  to  their  family  should   be   made  liable  for  the  debt.     To   this 
effect  appellants  executed  document  A  ia  respondent's   favour  on  the  6th 
April  1879.     As  stated  by  the  respondent,  he  paid  them  Rs.  4,000  in  cash 
aud  executed  bond  B  for  the  balance  of  Rs.  4,030.     Thereupon,  he  enter- 
ed on  the  management  of  the  temple  as  the  assignee  of  the  urayama  right 
(right  of  management),  and  instituted  suit  373  of  1880  to  ejecs  one  of  the 
tenants  of  the  institution  who  allowed  the  rent   to  fall  into  arrears.      The 
tenant  impeached  the  validity  of  the  assignment  or  lease,  but  the  repre- 
sentative of  the  appellant's  family  affirmed  the  document  in  that  suit.     In 
February  1882,   the  suit   was,  however,  finally  decided  against  the   res- 
pondent,   on  the    ground    that    the    trusteeship    of    a  temple  could  not 
be    assigned.     After  this,  the  appellants  resumed  the  management,  and 
the   respondent  brought  the    present    suit    to    recover   back    Rs.  4,000, 
wifch    interest    at    12    per     cent,    per    annum    from    the   date    of    the 
[443]    original    transfer.     The  appellants    resisted  the    claim    on    three 
grounds,  viz.,  that  the  amount  paid  in  cash   was  only  Rs.  3,000,  that    the 
respondent   accepted  the  transfer  of  the  urayama  right  with   full   know- 
ledge of  facts,  and  could  not  claim  to  recover  back  what  he  had  paid  with 
such    knowledge,  and  that  they  did  not  repudiate  the  karar   or    otherwise 
act  in  contravention   of  its    terms.     The  Subordinate   Judge    found    chat 
Rs.  3,000  only  was  paid  in  cash,  and  that  the  appellants  applied  Rs.  2,938  in 
liquidation  of  thoir  tarwad  debts,  and  that  it  was  not  shown  that  the  money 
I  received  was  used  for  the  benefit  of  the  devasam.     He  placed  reliance  on 
Exhibit  D  which  was  an  account  particular  tiled  by  the  appellants' karna- 
van in  suit  509  of  1880  between  the  members  of  his  family,  in  preference  to 
the  oral  evidence  adduced  by  tne  respondent,  aud  considered  that  Rs.  1,000 
I  was  set  apart  for  the  expenses  incurred   in  bringing  about  the  assignment 
I  of  the  urayama  right  for  96  years.     The  Subordinate  Judge  then  referred 
to  Section  65  of  the  Indian  Contract  Act,  exonerated  the  properties  of  the 
temple  from  all  liability  for  the  claim,  and  decreed  that  the  appellants  do 
pay  the  respondent  Rs.  3,000  together  with  interest  at  12  per  cent,   from 
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the  dnte  of  the  final  decree  in  suit  373  of  1830  till  the  date  of  payment, 
and  with  costs  and  interest  thereon  at  6  pjf  cent,  per  annum  from  the 
date  of  his  decree.  He  declared  also  that  the  properties  belonging  to  the 
appellants'  tarwad  were  answerable  for  the  debt. 

Both  parties  object  to  this  decree  so  far  as  it  is  unfavourable  to  them. 
It  is  urged  for  the  appellants  that  no  suit  can  be  maintained  to  recover" 
money  paid  with  full  knowledge  of  facts,  on  the  ground  that  the  interest 
transferred  was  not  in  law  capable  of  being  transferred,  that  they  did  not 
act  contrary  to  the  terms  of  document  A,  and  that  there  was  no  prayer  in 
the  plaint  that  the  properties  belonging  to  their  tarwad  should  be  rendered 
liable  for  the  claim.  On  the  other  hand,  the  respondent  contends  under 
Section  561  of  the  Code  of  Civil  Procedure,  that  the  finding  as  to 
the  non-payment  of  Rs.  1,000  out  of  Ita.  4,000  is  contrary  to  the 
weight  of  evidence,  and  that  interest  at  12  per  cent,  per  annum  should 
have  been  awarded  from  the  date  of  document  A,  instead  of  from  the 
date  of  the' final  decree  in  Original  Suit  373  of  1880.  It  appears  that 
document  A  was  given  and  accepted  under  the  erroneous  belief  that 
urayama  right  was  assignable  in  law  on  a  lease  of  96  years.  We 
were  referred  to  no  evidence  upon  which  [444]  we  could  hold  that  either 
the  appellants  or  the  respondent  knew  that  the  assignment  was  invalid. 
The  mistake  then  is  a  mutual  mistake  of  law  in  regard  to  the  transfer 
of  a  right  which  is  in  substance  in  the  nature  of  a  trust.  But  it  was- 
not  necessary  for  the  respondent  to  rely  on  the  transfer  for  the  purpose 
of  showing  that  the  appellants  were  under  an  obligation  to  repay  the 
amount  advanced.  It  is  shown  by  document  A  th>it  they  represented  to 
the  respondent  that  thay  needed  a  loan  to  uay  the  devasam  debts,  and 
that  the  amount  was  advanced  to  them  to  pay  those  debts.  If  the 
representation  was  bona  fide,  and  they  paid  the  devasam  debts  with  the 
money  obtained  from  the  respondent,  their  obligation  to  repay  the  loan  as 
uralars  out  of  devasam  properties  would  be  complete.  If,  as  disclosed  by 
the  facts  found,  they  paid  their  own  tarwad  debts,  with  the  money  advanced 
to  enable  them  to  pay  devasam  deb^s,  still  their  obligation  to  repay 
the  respondent  for  breach  of  their  contract  would  be  complete.  The 
agreement  in  regard  to  the  transfer  of  urayami  right  on  a  lease  of  96  years 
prescribed  only  a  special  mode  of  satisfying  that  obligation,  and  if  that 
agreement  could  not  take  effect  because  of  its  being  tainted  with  illegality, 
their  obligation  to  repay  cannot  on  that  ground  be  taken  to  be  satisfied. 
According  to  the  rule  laid  down  by  Lord  Cairns  in  E Iking  ton's  case  (l) 
and  in  Bridger  s  case  (2)  an  agreement  that  an  obligation  which  is  con- 
tracted shall  be  discharged  in  some  particular  mode  is  collateral  to  the 
primary  contract  which  created  the  obligation,  though  the  two  agreements 
may  be  mixed  up  in  one  contract.  Assuming  t'hat  Section  65  of  the  Con- 
tract Act  is  not  intended  to  vary  the  rule  thai  a  mistake  of  law  is  no 
ground  on  which  a  party  can  be  relieved  from  his  own  contract,  we  are 
still  of  opinion  that  the  respondent  is  entitled  to  recover  back  the  amount 
advanced,  on  the  ground  that  the  collaheral  agreement  which  provided  for 
its  re-payment  failed.  As  to  the  contention  that  the  Subordinate  Judge 
is  in  error  in  declaring  that  the  appellants'  tarwari  property  is  liable  for 
the  debt,  we  observe  that  the  plaint  contains  a  prayer  for  such  other  relief 
as  the  respondent  may  ask  for  and  the  Court  may  deem  it  fit  to  grant.  The 
amount  borrowed  was  not  shown  to  have  been  applied  to  the  pay- 
ment of  the  devasam  debts,  and  devasam  properties  cannot  be  made 


(1)  L.E.  2  Ch.  511. 


(2)  L.R.  9  Eq.  75. 
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liable.  On  the  other  hand,  Rs.  2,932  out  of  Rs.  3,000  was  proved  to  have 
[445]  been  usedoto  pay  the  debts  due  by  the  appellants'  tarvvad,  and  such 
being  the  case,  we  consider  the  tarwad  property  was  properly  declared 
liable  for  the  amount  decreed.  We  accordingly  dismiss  the  appeal  with 
costs. 

As  to  the  objections  filed  by  the  respondent.  There  is  a  conflict  of 
evidence  in  regard  to  the  payment  of  Rs.  1,000  in  addition  to  Rs.  3,000, 
and  we  cannot  say  that  the  Subordinate  Judge  has  not  come  to  a  correct 
finding.  As  to  tbe  interest  awarded  to  the  respondent  as  damages,  we  see 
no  reason  to  interfere  on  appeal.  He  stated  in  his  plaint  that  he  entered 
on  tbe  management  of  the  temple  upon  the  execution  of  document  A,  and 
the  appellants,  it  appears,  resumed  the  management  after  the  date  of  the 
final  decree  in  suit  No.  373  of  1883.*  The  Subordinate  Judge  then 
declined  to  allow  interest  for  the  period  daring  which  the  respondent  had 
presumably  the  benefit  of  managing  the  temple,  and  we  do  not  consider 
that  he  was  in  error  in  doing  so.  We  therefore  disallow  the  objections 
also  with  costs. 


9  M.  445. 

APPELLATE  CIVIL. 
Before  Mr,  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


KARUPPAN  (Plaintiff),  Appellant  v.  AYYATHORAI  (Defendant  "No.  1), 

[24th  July,  1886.] 


Civil  Procedure  Code,  Sections  100,  101,  108,  540—  Appeal  from  ex  parte  decree. 

A  defendant  against  whom  a  dasroe  has  beei  passed  ex  parte,  and  who  has  not 
adopted  the  procedure  provided  by  Section  103  of  the  Code  of  Civil  Procedure  can 
appQal  from  such  decree  under  the  general  provisions  of  Section  540.  Lai  Singh 
v  Kunjan  (I.L.R.,  4  AIL,  387)  dissented  from. 

APPEAL  from  the  decree  of  R.  Vasudeva  Rau,  Subordinate  Judge 
at  Negapatam,  modifying  the  decree  of  V.  Mulhari  Rau,  District  Munsif 
of  Mannargudi,  in  suit  20  of  1885. 

The  plaintiff  Karuppan  Chetti,  sued  the  defendants  Ayyathorai  and 
Subbu  Mudali,  father  and  son,  to  recover  Rs.  1,369-2-6  due  on  a  bond 
executed  by  Ramalinga  Mudali,  deceased  son  of  [446]  defendant  No.  1, 
and  Rs.  163-11-0  due  for  money  lent  and  goods  supplied  to  Ramalinga 
Mudali,  as  manager  of  the  defendants'  family. 

Defendant  No.  1  did  not  appear. 

The  issues  framed  were  (1)  whether  the  debts  sued  for  were  binding 
on  defendant  No.  2  ;  (2)  whether  the  claim  on  account  of  goods  supplied 
was  barred. 

The  Munsif  decreed  payment  of  Rs.  1,369-2-6  as  against  defendant 
No.  1,  and  dismissed  the  suit  as  against  defendant  No.  2. 

Defendant  No.   1  appealed. 

Respondent  objected  that  no  appeal  lay,  citing  the  Full  Bench  deci- 
sion of  the  High  Court  of  Allahabad  Lai  Singh  v.  Kunjan  (l). 

The  Subordinate  Judge  held  that  he  was  bound  to  follow  Anatharama 
Patter  v.  Madhava  Paniker  (2)  and,  finding  that  the  debt  was  a  mere  per- 
sonal debt  of  the  son,  he  held  that  the  father  was  not  bound  to  pay,  and 
dismissed  the  suit.  Plaintiff  appealed  on  the  grounds  — 


'  [1883  seems  to  be  a  mistake  for  1880.— ED.] 
(1)  4  A-  387. 


t  Second  Appeal  967  of  1835. 
(2)  3  M.  264. 
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(1)  That  the  issues  were  not  properly  framed. 

(2)  That  as  defendant  No.  1  did  not  appear  and  it  was  understood 

by  the  parties  and  the  Court  that  a  decree  would  be  given 
against  him,  plaintiff,  being  content  with  such  a  decree,  did 
not  let  in  evidence  as  to  the  nature  of  the  debt. 

(3)  That  no  appeal  lay  to  the  Lower  Appellate  Court. 
Bamachandra  Rau  Saheb,  for  appellant. 
Subramanya  Ayyar,  for  respondent. 

JUDGMENT. 

Although  the  first  issue  was  defective  in  form,  still  the  appellant  had 
to  show,  as  against  defendant  No.  2,  that  the  debt  was  incurred  for  pur- 
poses binding  on  the  family  and  produced  evidence  for  that  purpose.  We 
are  not  prepared  to  hold  that  he  has  been  misled  by  the  frame  of  the  issue. 
As  to  the  question  whether  an  aopaal  lies  from  an  ex  parte  decree,  it  has 
been  held  by  this  Court  since  1891  that  an  appeal  does  lie,  Anantharama 
Pattar  v.  Madhava  Paniker  (1).  The  same  view  appears  to  have  been 
taken  by  the  Bombay  High  Court,  Luckmidas  [447]  Vithaldas  v.  Ebrahim 
Oosman  (2).  There  is  a  Full  Bench  decision  of  the  Allahabad  High  Court, 
Lai  Singh  v.  Kunjan  (3),  in  which  a  majority  of  the  Court  held  that  no 
appeal  would  lie.  We  are,  however,  not  prepared  to  dissent  from  the  view 
taken  by  the  Division  Bench  of  this  Court.  This  second  appeal  must 
therefore  fail,  and  we  dismiss  it  with  costs. 


9  M.  447. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Parker. 


RAJAGOPAL  AND  OTHERS,   in  re*     [3rd  August,  1886.] 

Letters  Patent,  Section  15 — Civil  Procedure  Code,  Sections  588,  592. 

Section  15  of  the  Letter-?  Patent;  of  the  High  Court  at  Madras  being  control- 
led by  Section  588  of  the  Code  of  Civil  Procedure,  no  appeal  lies  from  the  order 
of  a  single  Judge  of  the  High  Court  m%de  under  Section  592  of  the  Cole  of  Civil 
Procedure  rejecting  an  application  for  le-tve  to  appeal  in  forma  z>auperis. 

[P.,  11  A.  375  =  9  A.W.N.  (1839)  70;  Appr.,  20  M.  407  ;  D.,  250.  331.] 

APPEAL  under  Section  15  of  the  Letters  Patent  against  an  order  made 
by  Brandt,  J.,  dated  27th  April  1885,  rejecting  an  application  for  leave  to 
appeal  in  forma  pauperis,  against  the  decree  in  suit  No.  -74  on  the 
Original  Side  of  the  Court. 

Ammayi  Ammal,  next  friend  of  the  appellants,  Raiagopal  Pillai  and 
others,  her  minor  sons,  appeared  in  person. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

An  order  passed  under  Section  592  of  the  Code  of  Civil  Procedure 
rejecting  an  appeal  in  forma  pauperis  is  not  appealable  under  Section  588, 
which  provides  that  no  appeal  shall  lie  from  orders  not  specified  in  that 
section. 

*  Letters  Patent  Appeal  8  of  1886... 
1)  3  M.  264.  (2)  2  B.  644.  (3)  4  A-  387. 
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Tt  has   already    been   decided  in  Achaya  v.  Ratnaveiu  (1)  that  Sec-        1886 

tioo  15  of  the  Letters  Patent  is  controlled  by  a  similar  section  in  the  Civil  AUG.  3. 

Procedure  Code   which    provided  that  an  order    shall  be  final,  and   that 

enactments  to  such   effect  are  not  beyond  the  legislative  powers  of  the  APPEL- 

Governor-General  in  Council.  LATE 

There  is  no  appeal  and  this  application  must  be  rejected.  CIVIL. 


9M.  448  =  2  Weir  672. 

[448]    APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  AHMED.*     [1st  September,  1886.] 

Criminal  Procedure  Code,  Sections  517,  520. 

An  order  passed  under  Section  517  of  the  Code  of  Criminal  Procedure  may  be 
revised  by  a  Court  of  Appeal  although  uo  appeal  has  been  preferred  in  the  case 
in  which  such  order  was  passed. 

[R.,    14  O.P.L.R.  60  (61) ;   17  C.P.L.E.   107  (110)  ;  18  Ind.  Gas.  171  (174)  =  24  M.L.J. 
U 

THIS  was  a  case  referred  to  the  High  Court  by  F.  H.  Wilkinson, 
Sessions  Judge  of  South  Malabar. 

The  facts  oj  the  case  were  stated  by  the  Judge  as  follows  : — 

"One  Ahmed  was  charged  with  the  thefo  of  a  gold  chain.  The 
Magistrate  being  of  opinion  that  the  complainant  gave  the  gold  chain  to 
Bava,  her  paramour,  in  order  that  a  false  case  might  be  concocted  against 
the  accused,  who  was  also  paying  visits  to  the  complainant,  acquitted  the 
accused  but  ordered  the  gold  chain  to  be  restored  to  complainant. 

"His  order  was,  I  submit,  contrary  to  the  provisions  of  Section  517 
of  the  Code  of  Criminal  Procedure.  There  having  been  no  appaal,  I  am 
doubtful  if,  under  the  provisions  of  Sect-ion  520,  I  can  myself  direct  the 
order  to  ba  stayed  and  request  the  orders  of  the  Hi^'i  Court  on  both 
points,  viz.,  (1)  the"  illegality  of  the  Magistrate's  order  and  (2)  the  power 
of  a  Court  of  Appeal  to  stay  orders  under  Section  517  and  to  modify,  alter 
or  annul  such  order,  no  appeal  having  been  presented." 
.  Counsel  were  not  instructed. 

The  Court  (BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

There  are  decided  cases  :  Empress  v.  Joggessur  Mochi  (2),  Empress  of 
India  v.  Nilamber  Babu  (3)  in  which  the  question  whether  an  appeal 
lies  against  an  order  passed  under  Section  517  of  the  Criminal  Procedure 
Code,  though  there  be  no  [449]  appeal  against  the  finding  in  the  case 
in  which  the  order  was  passed,  has  been  decided  in  the  affirmative,  on  tha 
ground  that  the  words  "  Court  of  appeal  "  in  Section  520  are  not  to  h& 
read  as  restricted  to  "  a  Court  of  Appeal  before  which  an  appeal  is  pend- 
ing ;  "  and  it  seems  to  me  that  the  wording  of  the  section  is  sufficient 
show  that  the  Sessions  Court,  as  the  Court  to  which  appeals  ordinarily 
lie  from  the  decisions  of  the  Ist-class  Magistrate  by  whom  this  case  was 
tried,  had  power  to  dispose  of  the  question.  As  to  whether  the  order 
made  by  the  Ist-class  Magistrate  should  be  set  aside  :  here  again  there  is 
an  authority — in  re  Annapurnabai  (4) — to  the  point,  in  which  it  is  shown 


•  Q|iminal  Revision  Case  458  of  1886. 
(1)  9  M.  253.  (2)  3  C.  379.  (3)  2  A.  276. 
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1886"      that  on  general  principles  Courts  are  bound    to    restore    property    to  the 

SEP.  i.      possession  of  those  from  whom  it  is  taken  for  purposes  of  justice,  unless 

~     '        the  Court  is  of  opinion  that  an    offence  has  been  committed  in   respect 

APPEL-     0fthab  property  or  that  it  has  been  usei  for  the  commission  of  an  offence. 

LATE  In  this  case,   tha   finding  wn  bh  i,t  tho    accused  person    was  inno- 

CRTMINAL.CQnt,  no  offenca  hiving  baan  commit-.tei  by  him,    in  respect   of  the    gold 

— —        necklace  produced,  and  it  not  having  been  in  any  way  used  by  him. 

'•  The  Magistrate  however  had,  it  appears,  reason  t:>  suspact  or  believe  thab 
2  Weir  672.  ^e  DQCijiaeQ  na(j  b-nn  used  by  the  woman  Kali,  and  one  of  the  witnesses 
for  the  prosecution,  her  paramour,  Bava,  for  the  purpose  of  wrongfully 
obtaining  a  conviction  of  the  accused  ;  if  that  is  so  in  fact,  then  an  offence 
or  offences  would ''apoear  to  have  bsen  committed,"  and  the  necklace 
was  used  for  the  commission  of  an  offence,  and  the  Magistrate  might 
perhaps  on  this  ground — I  do  not  decide  the  point — -he  might,  I  say,  have 
made  an  order  under  Saction  517  ;  but  if  he  had  done  so,  an  order  restor- 
ing the  necklace  to  the  woman  Kali,  the  owner,  would  certainly  not  be 
the  proper  order. 

There  is  however  practically  no  doubt  that  he  ordered  it  to  be  given 
back  tothe  woman  simply  because  he  found  it  to  be  her's  ;  and  I  am  not 
prepared  to  say  there  are  sufficient  reasons  for  interference  in  revision.  If 
the  complainant,  Kali,  and  he-  paramour,  Btva,  really  concocted  a  false 
case  and  used  fabricated  evideaca  against;  Ahmed,  there  are  means  of 
punishment  other  and  more  appropriata  than  the  withholding  of  the 
necklace. 


9  H.  350. 
[550]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins.  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


VENKATRAYUDU  (Plaintiff),  Appellant  v.  NAGADU  AND  OTHERS 
(Defendants),    Respondents* 
[15th  and  23rd  July,  1886.1 

Limitation  Act,  Section  5 — Admission  of  appeal  out  of  time — Order  set  aside  at  hearing, 

An  order  ra.*&&  ex  parte ,  under  S?ction  5  of  the  Indian  Limitation  Act,  1877, 
admitting  an  appeal  after  the  period  prescribed  therefore,  may  be  set  aside  on 
proper  cause  being  shown  by  the  Court  which  made  it. 

APPEAL  from  the' decree  of  W.  J.  H.  LeFanu,  Acting  District  Judge 
of  Kistna,  confirming  the  decision  of  V.  A.  Narasimharazu,  District 
Munsif  of  Karempudi,  in  suit  175  of  1883. 

The  plaintiff,  Gudipudi  Venkatrayudu,  sued  the  defendants,  Siddela 
Nagadu  and  three  others,  to  establish  his  right  to  certain  land. 

On  the  24th  September  1883,  judgment  was  given  for  plaintiff  on  the 
ground  that  defendant  "  was  not  ready  with  his  witnesses." 

Defendants  Nos.  1 — 3  then  prayed  for  a  review,  which  was  granted. 

The  case  was  re-heard  and  the  suit  dismissed. 

Plaintiff  appealed. 

The  appeal  was  presented  out  of  time,  but  admitted. 

At  the  hearing,  defendants  objected  that  the  appeal  had  been  wrongly 
admitted  and  plaintiff  objected  that  the  Munsif,  had  wrongly  admitted 
the  review. 

'  Second  Appeal  995  of  1885. 
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The  Judge  held  that  the  Munsif  was  wrong  in  admitting  the  review, 
and  that,  on  the  merits,  plaintiff  was  entitled  to  succeed  ;  but  dismissed 
the  appeal  without  costs  on  the  ground  that  it  should  not  have  been 
admitted. 

Plaintiff  appealed  to  the  High  Court  on  the  ground,  inter  alia,  that 
the  District  Judge  had  no  power  to  cancel  his  original  order,  admitting 
the  aopeai,  after  the  said  appeal  had  been  placed  on  the  register. 

[451]  Subbarayadu  and  Kalianaramayyar,  for  appellant. 

Venkatasubba  Ran,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  District  Judge  has  dismissed  the  appeal  on  the  ground  tbat  it 
was  presented  out  of  time,  and  it  is  urged  upon  as  that  he  bad  no  power 
to  review  his  previous  ex  parte  order  admitting  the  appeal. 

We  cannot  agree  in  this  contention  and  we  are  of  opinion  that  an 
order  made  ex  parte  under  Section  5  of  the  Limitation  Act  may,  on  proper 
«ause  shown,  be  set  aside  by  the  Court  which  made  it — see  Jhotee  Sahoo 
v.  Omesh  Chunder  Sircar  (l),  Duhey  Sahai  v.  Ganeshi  Lai  (2).  We  do 
not  see  that  the  Judge  exercised  his  discretion  in  an  unreasonable  or  im- 
proper manner,  and  must  dismiss  this  second  appeal ;  but,  under  the 
circumstances,  we  will  make  no  order  as  to  costs. 


9M.  451. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


UNNIRAMAN  (Defendant  No.  1),  Petitioner  v.  CHATHAN  (Plaintiff), 
Respondent.*    [12th  July,  1886.] 

Civil  Procedure    Code,   Section   622—  A  ward—  Error  of  procedure— Belief  refused  on 
equitable  grounds. 

R-M.,  party  to  a  suit,  having  authcriped  his  agent  to  conduct  the  suit,  the 
agent  consented  to  the  case  being  referred  to  arbitration  by  the  Court.  The 
arbitration  was  carried  on  to  the  knowledge  and  with  the  assent  of  R.M. 

On  an  application  by  R.M.,  under  Section  622  of  the  Code  of  Civil  Procedure, 
to  set  aside  the  award  made  by  the  arbitrators  on  the  ground  (1)  that  his  pleader 
had  not  been  authorised  in  writing,  as  required  by  Section  506  of  the  Code,  to 
apply  for  arbitration,  and  (2)  thuc  he  himself  had  not  consented  to  the  reference: 

Held  that,  under  the  circumstances,  R.M.  was  not  entitled  to  relief. 

[P.,  24  C.  469  (472)  ;  R.,  1  Bom.  L.R.   -261  ;  Expl.,  8  O-  C.  263  ;  D.,  5  C.W.N.  268 
270).] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
wide  a,n  order  of  P.  J.  Ittiyarah,  District  Munsif  of  Angadipu-[452]  ram 
aassed  under  Section  522  of  the  Code  of  Civil  Procedure,  in  suit  176  of 
L881. 

The  plaintiff,  Patinjari  Kovilagath  Vallabhan  Chathan  Eaja,  sued 
[ondipurambath  Unniraman  Mutba  Panikar,  defendant  No.  1  and  12 
others,  his  tenants,  to  recover  certain  land.  The  case  was  referred  to 
arbitration  and  the  award  was  given  in  favour  of  plaintiff. 


1886 

JULY  23. 

APPEL- 
LATE 
CIVIL. 

9  M.  450. 


*  Civil  Revision  Petition  21  of  1886. 
(1)  5  C.  1. 


Note.— See  alsoI.L.R.  13  Gal.  78. 
(2)  1  A.  84. 
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Jui/y  12. 

APPEL- 
LATE 
CIVIL. 
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Defendant  No.  1  applied  under  Section  522  tc  set  aside  the  award, 
and  his  application  was  rejected. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  BRANDT,  J.). 

Sankara  Menon,  for  petitioner. 

Bhashyam  Ayyangar,  for  respondent. 

JUDGMENT. 

This  is  an  application  by  the  defendant  No.  1.  in  suit  176  of  1881, 
under  Section  622  of  the  Code  of  Civil  Procedure,  to  set  aside  an  award, 
and  the  grounds  relied  on  by  him  are  that  the  case  was  referred  to  arbi- 
trators without;  his  knowledge  and  consent,  and  that  his  pleader  was  not 
specially  authorised  in  writing  as  required  by  Section  506  of  the  Code. 
It  appears  that  he  authorised  his  anandravan,  Krishna  Panikar, 
to  conduct  the  suit  in  question  for  him,  and  there  can  be  no  doubt  this 
man  assented  to  the  reference.  There  can  also  be  no  doubt  but  that  de- 
fendant No.  1  knew  that  his  agent  had  assented  to  the  reference,  that  be 
ratified  that  assent  and  was  fully  aware  that  the  arbitrators  were  conduct- 
ing the  reference,  and  it  was  not  until  the  award  was  given  against  him 
that  he  asserted  that  the  reference  was  without  his  knowledge  or  consent. 
A  party  applying  under  Section  622  to  the  High  Court  for  relief  must 
show  that  he  has  not  contributed  by  his  own  conduct  to  his  being  placed 
in  the  position  he  finds  himself  in  ;  and.  we  think,  it  would  be  inequitable, 
under  all  the  circumstances  of  this  case,  to  grant  the  relief  sought.  Re- 
gard is  also  to  be  had  to  the  delay  on  the  part  of  the  petitioner.  It  is  not 
necessary  to  say,  and  we  expressly  refrain  from  saying,  anything  as  to  the 
validity  of  the  award. 

This  petition  is  dismissed  with  costs. 


[453] 


9  M.  453. 
APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  ami 
Mr.  Justice  Parker. 


SUBRAMANYAN  (Defendant),  Appellant  v.  MANDAYAN  (Plaintiff), 
Respondent*      [4th  March  and  12th  July,  1886.] 

Mortgage  of  seven  parcels  of  land—  Sale  of  equity  of  redemption  of  two  parcels  —  Second 
mortgage  of  six  parcels  and  redemption  of  one  by  mortgagor  —  Transfer  of  Property 
Act,  Section  60  —  Redemption  by  purcliaser  of  two  parcels  on  payment  of  proportionate 
amount  of  debt,  decreed. 

In  1873  R  mortgaged  to  S  seven  parcels  of  land  (items  1—7)  for  Rs.  300.  In 
1880,  M  purchased  R's  rights  in  items  I  and  2.  la  1881  R  redeemed  item  5  on 
payment  of  Rs.  30  and  executed  a  second  mortgage  of  the  rest  to  S  for  Rs.  200  : 

Held  that  M  was  entitled  to  redeem  item"  1  and  2  on  payment  of  a  propor- 
tionate amount  of  the  first  mortgage-debt. 


M.L.J.  576  (578)  =  12   M.L.T. 


[N.F.,  17  A.  63(66);  R.,  17  Tnd.  Gas,  S37(838)  = 
484  =  (1912)  M.W.N.  1168(1169).] 

APPEAL  from  the  decree  of  S.  Gopalachari,  Acting  Subordinate 
Judge  of  Madura  (East),  confirming  the  decree  of  T.  A.  Krishnasami  Ayyar 
District  Munsif  of  Sivaganga,  in  suit  67  of  1883.  The  facts  were  as 

follows  :  — 

-- 

*  Second  Appeal  774  of  1885. 
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On  the  25th  October  1873,  Muthu  Raman  mortgaged  to  defendant, 
Subramanyan  Chetti,  seven  parcels  of  land  (items  1 — 7)  for  Rs.  300. 

On  the  14th  April  1880,  Mandayan,  the  plaintiff,  purchased  at  a  sale, 
under  the  Rent  Recovery  Act  (Madras  Act  VIII  of  1865)  Muthu  Raman's 
interest  in  two  of  the  said  parcels  of  land  (items  1  and  2). 

On  the  12tih  July  1881,  Muthu  Raman  executed  a  second  mortgage 
to  defendant  for  Rs.  200  of  all  the  said  parcels  of  land,  except  item  5, 
which  he  redeemed  paying  Rs.  30. 

Plaintiff  sued  to  redeem  items  1  and  2,  offering  to  pay  Rs.  100  as  the 
proportionate  amount  of  the  sum  secured  by  the  mortgage  of  25th 
October  1873. 

The  Munsif  held  that,  as  the  defendant,  had  himself  "  split  "  the 
security  by  allowing  item  5  to  be  redeemed,  he  could  not  [454] 
compel  plaintiff  to  redeem  items  3,  4,  6,  7,  and  that,  plaintiff  was  entitled 
to  redeem  items  1  and  2  on  payment  of  Rs.  161,  being  the  proportionate 
amount  of  Rs.  300  payable  I'or  their  redemption  according  to  the  relative 
produce  of  the  seven  parcels  of  land. 

The  Subordinate  Judge,  referring  to  Section  60  of  the  Transfer  of 
Property  Act,  held  that  it  did  not  apply. 

On  the  authority  of  Marana  Ammanna  v.  Pendyala  Perubotulu  (l) 
and  Chandika  Singh  v.  Pohkar  Singh  (2)  confirmed  the  decree  of  the 
Munsif. 

Defendant  appealed. 

Subramanya  Ayyar,  for  appellant. 

Rang  a  char  yar,  for  respondent. 

The  Court  (COLLINS,  G.J.,  and  PARKEE,  J.)  delivered  the    following 

JUDGMENT. 

The  defendant,  the  mortgagee,  on  12oh  July  1881,  accepted  Rs.  30 
as  the  proportionate  amount  of  the  mortgage  due  on  one  item  of  land  and 
lent  a  further  sum  upon  the  remaining  six  items. 

By  so  doing  he  seems  to  us  to  have  destroyed  the  indivisibility  of 
the  original  contract.  The  plaintiff,  on  14th  April  1880,  had  become  the 
purchaser  of  the  equity  of  redemption  of  two  items,  and  hence,  we  think,  he 
is  entitled  to  redeem  those  two  upon  payment  of  the  proportionate  amount 
due  thereon — Maranda  Ammanna  v.  Pendyala  Perubotulu  (1). 

We  dismiss  this  second  appeal  with  costs. 


9  M.  454. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar   and    Mr.  Justice  Brandt. 


KOLLU  SHETTATI  (Judgment-debtor),  Appellant  v.  MANJAYA 
(Decree-holder),  Respondent*      [30th  July,  1886.] 

Civil  Procedure   Code,  Section  230—  Limitation— 12    years'  rule-"  Law    in  force" 
prior  to  that  Code— Includes  Act  X  of  1877. 

In  Section  230  of  the  Code  of  Civil  Procedure,  1882,  the  words  "  law  in  force  " 
include  the  Civil  Procedure  Code,  1877,  as  well  as  the  Limitation  Act  then  in 
force  : 

[435]  Held,  therefore,  where  an  application  for  execution  of  a  decree  of  1872 
had  been  made  and  granted  in  January  1882  and  under  Section  230  of  the  Code 
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1886  of  Civil  Procedure,  1877,  further  execution  became   barred,  before  the  date  on 

JULY  30  which  Civil  Procedure   Code,  1882,    came  into  force,    that  no   application  with- 

in three  years  from  such  date  could  be  granted  under  Section  230  of  that  Code. 

APPEL-       [R  .  11  M.  132  (134).] 

LATE  APPEAL  against  an    order  of  H.  M.   Winterbotham,  Acting  District 

CIVIL.      Judge  of  South  Canara,  confirming  an  order   made   by  K.   Krishna   Rau, 
,T~7I.,      District  Munsif  of  Udipi,  in  execution  of  the  decree  in  suit  157  of  1871. 

The  decree- holder,  Manjaya  Shebbi,  applied  on  the  18bh  March  1885 
for  execution.  The  decree  was  passed  on  the  4th  September  1872.  The 
judgment-debtor,  Kollu  Shebtati,  pleaded  thab  the  application  was  barred 
by  limitation. 

The  facts  are  set  out  in  the  judgment  of  the  District  Court  as 
follows  : — 

"  The  decree  (execution  of  which  is  soughb)  was  for  money,  and 
bears  date  4th  September  1872. 

"  The  application  in  question  was  presented  on  18th  March  1885. 
Admittedly  the  decree  is  one  coming  wibhin  the  provisions  of  Section  230 
of  Act  XIV  of  1882,  inasmuch  as  an  application  for  execution  was  made 
and  granted  under  that  Section  in  1883;  but  this  was  before  the  expiry  of 
twelve  years  from  the  date  of  the  decree. 

"  The  second  application  (now  in  question)  was  made  after  the  lapse 
of  twelve  years  from  the  date  of  decree,  but  within  three  years  from  the 
passing  of  Act  XIV  of  1882  ;  and  the  Munsif  held  that  the  application 
was  not  barred  by  the  concluding  proviso  of  Section  230,  notwithstanding 
the  fact  that  under  the  provisions  of  Act  X  of  1877  the  decree  was  incap- 
able of  execution  at  the  time  when  this  application  was  made. 

"  That  execution  was  barred  under  Act  X  of  1877,  is  clear  from  the 
fact  that  on  January  26th,  1882,  one  application  for  execution  was  made 
and  granted.  I  have  referred  to  the  record  and  find  that  the  reason  why 
that  application  failed  was  that  the  decree-holder  neglected  to  deposit  pro- 
cess-fees for  the  arrest  of  the  judgment-debtor. 

"  Under  Act  X  of  1887,  no  subsequent  application  could  therefore  be 
granted  after  the  expiration  of  twelve  years  from  the  date  of  decree. 

"  The  Munsif's  interpretation  of  the  last  paragraph  of  Sactioa  230  of 
Act  XIV  of  1882  seems  to  me  based  on  the  extraordinary  proposition  that 
Act  X  of  1877  was  not  part  of  "  the  law  in  force[456]  immediately  before 
the  passing  of  Act  XIV  of  1882,'  and  I  had  drafted,  but  had  not  deliver- 
ed, a  judgment  setting  aside  his  order. 

"  Eespondent's  vakil  has,  however,  drawn  my  attention  to  the  ruling 
of  Allahabad  High  Court  reported  in  I.L.E.,  Allahabad,  vol.  6,  page  189, 
which  is  precisely  to  the  point. 

"  In  that  case  three  Judges  took  the  same  view  as  the  Munsif,  and 
two  Judges  (one  of  whom  was  the  Chief  Justice)  took  the  view  which  I 
should  have  adopted  if  I  had  been  left  without  a  guide. 

"  The  Munsif's  decision  is  in  aoaordance  with  that  of  the  majority  of 
the  Court,  and  under  the  circumstances  I  decline  to  pronounce  it  in- 
correct." 

This  appeal  must  be  dismissed  with  costs. 
Kollu  Shettati  appealed. 
Srinivasa  Rau,  for  appellant. 
Gopala  Ban,  for  respondent. 

The  Court  (MuTTUSAMl  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 
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JUDGMENT. 

The  expression  "  Law  in  force  "  as  used  in  Act  XIV  of  1882,  Sec- 
tion 230,  must  be  taken  to  include  all  the  rules  of  limitation  which  were  in 
force  immediately  before  the  passing  of  that  Act.  In  this  view  it  would 
include  Act  X  of  1877  as  well  as  the  general  Act  of  limitation.  In  our 
judgment  this  is  the  natural  result  of  the  rules  of  grammatical  interpreta- 
tion which  we  are  bound  to  follow.  The  expression  as  used  in  Act  X  of 
1877  would,  no  doubt,  refer  only  to  the  general  Act  of  limitation,  because 
the  special  rule  in  regard  to  twelve  years  was  brought  into  operation  for 
the  first  time  by  that  enactment. 

We  agree  with  the  learned  Judges  who  decided  Goluck  Chandra  My  tee 
v.  Harapriah  Debi  (l),  and  with  the  minority  of  the  learned  Judges  who 
took  part  in  Musharraf  Begam  v.  Ghalib  All  (2).  It  is  conceded  by  the 
learned  pleader  for  the  respondent  that,  if  the  interpretation  we  are  inclin- 
ed to  place  on  the  last  clause  of  Section  230  of  Act  XIV  of  1882  were  to 
prevail,  the  application  for  execution  would  be  barred. 

We  set  aside  the  orders  of  the  Courts  below  and  direct  that  the  res- 
pondent's application  for  execution  ba  dismissed  with  costs  throughout. 


[457] 


9  M.  457. 
APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


VENKATAPATHI  AND  ANOTHER  (Plaintiffs),  Appellants  v.  SUBRAMANYA 

AND  OTHERS  (Defendants},  Respondents* 

[14th  April,  1886.] 

Limitation  Act,  Scltedule  II,  Articles  12-95  -  Revenue  Recovery  Act  (Madras),  Section  59 
— Suit  to  set  aside  fraud  ulent  revenue  sale— Limitation. 

Suit  to  set  aside  a  sale  of  land,  sold  as  if  for  arrears  of  revenue  under  Act  II 
of  1864  (Madras),  on  the  ground  of  fraud,  and  to  recover  possession  of  the  land 
from  the  purchaser  who  was  alleged  to  be  party  to  the  fraud  : 

Held,  th*t  the  suit  was  governed  by  Article  95  of  Schedule  II  of  the  Indian 
Limitation  Act,  1877. 

Article  12  of  that  schedule  which  prescribes  a  period  of  one  year  for  suits  to 
set  aside  sales  for  arrears  of  revenue  13  intended  to  protect  bona  fide  purchasers 
only. 

[Appr.,  34  C.  241  (245j  =  5  C.L.J.  885  ;   Expl.,  12  M.  168  (178)  (F-B.) ;  D.,  3  M.L.J. 
255  (257).] 

APPEAL  from  the  decree  of  S.  Gopalachari,  Acting  Subordinate  Judge 
of  Madura  (East),  confirming  the  decree  of  S.  Krishnasami  Ayyar,  District 
Munsif  of  Dindigul,  in  suit  193  of  1883. 

The  plaintiffs,  Venkatapathi  and  Likshtnana  Nayakan,  were  brothers. 
?hey  alleged  that  they  bought  certain  land  from  Virannao  (defendant 
Jo.  4)  in  1864,  enjoyed  it  and  paid  revenue  on  it  till  September  1882  ;  that 
in  May  1882  they  learnt  than  the  village  officers,  Subramanya  Ayyar 
(defendant  No.  1),  late  karnam,  and  Minak-^hi  Ayyan  (defendant  No.  2), 
ite  nattamgar,  had  fraudulently  caused  the  land  to  be  sold  as  if  for 
rrears  of  revenue  and  to  be  purchased  by  Sundaramayyan  (defendant  No. 
)),  brother-in-law  of  the  kurnam,  for  Us.  10,  the  real  value  being  Rs.  320 
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and  without  first  attaching  the  moveable  property  of  plaintiffs  or  of  the 
registered  holder  (defendant  No.  4)  as  required  by  the  Revenue  Recovery 
Act ;  that  they  had  obtained  no  redress  from  the  Sub-Collector  (defendant 
No.  6)  and  that  the  cause  of  action  arose  in  May  I88f!  when  defendant- 
No.  1  orevented  their  servants  from  ploughing  the  land. 

[458]  The  plaintiff  claimed  to  have  the  revenue  sale  set  aside  and 
to  be  put  in  possession  of  the  land  or  to  recover  Rs.  320,  the  value  of  the 
land  and  damages.  Defendant  No.  4  was  ex  parte.  Defendant  No.  5 
denied  that  there  was  any  fraud  and  pleaded  limitation. 

Defendant  No.  6  pleaded  that  the  sale  was  good  and  valid.  Defend- 
ants 1  and  2  pleaded  that  there  was  no  cause  of  action  against  them. 

Defendant  No.  3,  the  present  nattarngar,  pleaded  ignorance  of  the 
sale. 

The  sale  took  place  on  the  8th  October  1881  ati.i  the  suit  was  brought 
in  April  1883. 

The  Munsif  held  that  if  the  six  months'  limitation  prescribed  by 
Section  59  of  the  Revenue  Recovery  Act  did  not  apply,  the  plaintiffs  not 
having  been  parties  to  the  sale  proceedings,  the  suit  was  barred  by 
Article  12  of  Schedule  II  of  the  Limitation  Act,  1877. 

He  found  that  the  sale  had  been  fraud uleutiy  connived  in  by  defend- 
ants 1  and  2,  that  defendant  No.  5  had  been  a  party  thereto,  and  that 
defendants  3,  4  and  6  were  not  shown  to  have  incurred  any  liability. 

Plaintiffs  appealed,  making  all  the  defendants  respondents  to  the 
appeal. 

The  Subordinate  Judge  did  not  consider  it  necessary  to  decide 
whether  Section  59  of  the  Revenue  Recovery  Act  barred  the  suit  He 
held  it  was  barred  by  Article  12  of  Schedule  II  of  the  Limitation  Act.  If 
Article  95  of  that  Schedule  was  applicable,  he  was  of  opinion  that  plaintiffs 
were  bound  to  prove  that  they  discovered  the  fraud  within  three  years  of 
the  date  of  suit,  and  found  that  this  was  not  proved. 

The  appeal  was  dismissed. 

Plaintiffs  appealed  on  the  grounds — 

(1)  that  defendant  No.  5  having  been  found  to  have  bought  benami 

for  defendant  No.    1,   plaintiffs   were  entitled  to  recover  the 
land  within  12  years  ; 

(2)  that  if  it  was  not  so,  Article  95  of  Schedule  II  of  the  Limitation 

Act  applied  ; 

(3)  that  no  issue  was  raised  as  to  when  the  plaintiffs  first  became 

aware  of  the  fraud,  and  chat  the  Subordinate  Judge  ought  to 
have  allowed  evidence  to  be  let  in  on  the  point ; 

(4)  that  plaintiffs  were  at  any  rate  entitled  to  damages. 
[459]  AD  the  defendants  were  made  respondents  to  this  appeal. 
Subramanya  Ayyar,  for  appellants. 

The  Acting  Government  Pleaded  (Mr.  Powell],  for  respondent  No.  6. 
Tbs  other  respondents  did  not  appear. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAB,  J.)  delivered  the 
following 

JUDGMENT. 

This  is  a  second  appeal  from  the  decree  of  the  Subordinate  Judge  of 
Madura,  who,  on  appeal,  concurred  in  the  opinion  of  the  District  Munsif 
of  Dindigul  that  the  appellants'  claim  was  barred  by  limitation.  The 
land  in  dispute  originally  belonged  to  respondent  No.  4.  In  March  1864 
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he  sold  it  to  appellant  No.  2  and  placed  him  in  possession.  The  appel- 
lants, who  are  brothers,  have  continued  to  hold  possession,  but  they  did 
not  get  the  patta  altered  to  their  names.  They  paid  the  assessment  due 
on  the  land  for  faslis  1289  and  1290  to  respondents  Nos.  1  and  2,  who 
were  the  karnam  and  nattamgar  of  the  village  in  which  the  land  is  situated. 
These  village  officers  fraudulently  omitted  to  remit  the  money  to  the  taluk 
treasury  and  made  it  appear  that  there  were  arrears  of  revenue,  the  land 
was  ordered  to  be  sold  and  the  notice  of  sale  was  served  on  the  respondents 
No.  4,  who  was  the  registered  holder.  It  was  sold  by  public  auction  in 
October  1881  and  respondent  No.  5,  who  was  the  highest  bidder, 
was  accepted  as  the  purchaser.  It  is  found,  however,  by  the 
District  Munsif,  that  respondent  No.  5  is  a  relative  of  respond- 
ents Nos.  1  and  2,  that  he  was  also  a  party  to  the  fraud  and  that  he 
purchased  it  benami  for  respondents  Nos.  1  and  2.  But  the  Subordinate 
Judge  does  not  distinctly  record  a  finding  on  this  point.  He  considers 
that,  assuming  that  it  was  so,  it  could  not  save  the  limitation.  Shortly 
after  the  sale,  the  appellant  No.  1  endeavoured  to  induce  the  respondent 
No.  5  to  give  up  the  land;  but  as  his  attempt  proved  ineffectual,  the 
present  suit  was  instituted  in  April  1883.  The  Courts  below  relied  on 
Article  12,  Schedule  II  of  Act  XV  of  1877  and  dismissed  the  suit  with 
costs. 

It  is  urged  in  appeal  that  the  appellants  bad  either  twelve  or  three 
yeais  to  sue,  and  that  at  all  events  their  claim  to  damages  is  not  barred. 
The  interest  that  was  sold  was  the  appellants'  proprietary  right  and  the 
sale  was  ordered  on  the  supposition  that  the  assessment  due  by  them 
was  in  arrear.  They  are  not  entitled  to  a  decree  for  possession, 
on  the  ground  that  the  ownership  was  [460]  vested  in  them  prior 
to  the  sale,  unless  they  showed  also  that  the  sale  was  invalid.  We 
must  bold  that  the  suit  was  properly  held  not  to  fall  under  the  twelve 
years'  rule.  But  we  are  of  opinion  that  the  suit  is  governed  by  Article  95. 
Article  12  is  intended  to  protect  bona  fide  purchasers  only,  but  when  the 
purchaser  is  a  party  to  the  fraud,  Article  95  will  alone  apply,  otherwise  the 
purchaser  will  be  enabled  to  take  advantage  of  his  own  fraud  for  the  pur- 
poses of  limitation.  We  shall  therefore  ask  the  Subordinate  Judge  to 
return  a  finding  on  the  question  whether  the  respondent  No.  5  was  a 
party  to  the  fraud,  and  whether  he  made  the  purchase  really  for  the  res- 
pondents Nos.  1  and  2.  The  issue  will  be  tried  on  the  evidence  on  the 
record  and  on  such  further  evidence  as  the  parties  may  adduce  and  the 
finding  will  be  submitted  within  three  months  from  this  date,  when  ten 
days  will  be  allowed  for  filing  objections. 

We  are  satisfied,  however,  that  respondents  Nos.  3,  4  and  6  were 
unnecessarily  made  parties  to  this  appeal,  and  we  dismiss  the  appeal  as 
against  them  and  direct  the  appellants  to  pay  the  cost  of  respondent 
No.  6  in  this  Court. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NILAKANDAN  (Plaintiff),  Appellant  v.  THANDAMMA  AND 
OTHERS  (Defendants),  Respondents*      [21st  and  27th  July,  1886.] 

Limitation  Act,  Scliedule  II,  Article  12—  -Sales  of  land  in  execution  of  decree — Suit  by 
third  party  to  recover  —  Adverse  possession  —Burden  of  proof. 

In  a  suit  to  redeem  certain  land  demised  on  kanam  in  1850  by  A,  to  the  prede- 
cessor of  B,  G,  who  was  in  possession  of  the  land,  was  made  a  defendant.  A 
proved  his  title  to  the  land  and  possession  up  to  1850.  C  pleaded  title  to  the 
land  and  denied  that  B  had  ever  been  in  possession.  Both  pleas  were  found  to 
bo  false.  It  was  found,  however,  that  C  bad  been  in  possession  from  1869  to  1885, 
and  that  in  1876  the  land  had  been  sold  in  execution  of  a  decree  against  G  (to 
which  A  was  not  a  party)  and  purchased  by  D  who  resold  toC  in  1879. 

[461]  The  Lower  Court  held  that  C's  possession  must  be  taken  to  have  been 
derived  from  B,  till  the  contrary  was  proved  ;  but  that  the  suit  was  barred  by 
Article  12  of  Schedule  II  of  the  Indian  Limitation  Act,  1877,  because  it  had  not 
been  brought  within  one  year  from  the  date  of  the  sale  in  1876  : 

Held,  that  the  auit  was  not  barred  by  limitation,  and  that  the  burden  of 
proving  that  his  possession  was  not  derived  from  B  lay  upon  C. 

IR.,  17  M.  189(192).] 

APPEAL  from  the  decree  of  V.  P.  de'Rozario,  Subordinate  Judge  at 
Palgab,  reversing  the  decree  of  P.  Govinda  Menon,  District  Munsif  of 
Chowgat,  in  suit  523  of  1884. 

The  plaintiff,  Nilakandan  Nambudri,  sued  Thandamma,  defendant 
No.  1  and  eleven  others,  the  vicar,  wardens  and  tenants  of  the  Kotap- 
padi  church,  to  recover  two  plots  of  land  demised  on  kanam  to  Tarathu, 
the  deceased  brother  of  defendant  No.  1  in  1850.  Defendant  No.  1 
pleaded  that  neither  she  nor  Tarathu  ever  were  in  possession,  and  that 
the  land  belonged  to  the  church. 

Defendant  No.  5,  the  vicar,  Paranju  Kathanar,  pleaded  that  the 
land  was  the  ancient  jenm  of  the  church,  and  had  been  in  its  possession 
for  a  very  long  time.  The  Munsif  found  that  only  one  plot  had  been 
demised  to  Tarathu  and  decreed  redemption  on  payment  of  Rs.  331  for 
improvements. 

The  vicar  and  church  wardens  appealed,  and  the  Subordinate  Judge 
dismissed  the  suit. 

Plaintiff  appealed. 

Gopalan  Nayar,  for  appellant. 

Sankara  Menon.  for  respondents. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.  J.,  and  MOTTUSAMI  AYYAR,  J,) 

JUDGMENT. 

This  second  appeal  relates  to  tak  or  tract  No.  1  of  the  schedule 
attached  to  the  plaint  or  to  the  plot  marked  A  in  the  plan.  It  is  found  as 
a  fact  by  both  the  Courts  below  that  the  land  in  question  was  originally 
the  appellant's  jenm.  It  is  also  found  that  ifc  was  demised  on  kanam 
first  to  a  Malabar  family  called  Vettipara  tarwad,  and  next  to  one  Tarathu, 

*  Second  Appeal  85  of  1886. 
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the  brother  of  respondent  No.  1.  This  individual  executed  exhibit  A  in 
1850  in  favour  of  the  appellant's  brother,  Sriman  Nambudri,  acknowledg- 
ing that  he  held  the  land  on  the  kanam  which  the  appellant  brought 
this  suit  to  redeem.  It  is  found  that  Tarathu  was  in  possession  in  1850 
under  the  appellant's  tarwad,  and  that  the  land  passed  into  the  possession 
of  respondents  2  to  5,  the  trustees  of  the  Kotappadi  church  about  17 
years  ago.  It  was  not,  however,  [462]  shown  how  it  passed  from  the 
possession  of  Tarathu's  family  into  that  of  the  trustees.  The  District 
Munsif  held,  that  after  Tarathu's  death  the  respondent  No.  1  got  into 
possession,  and  that  she  was  evidently  colluding  with  the  other 
respondents. 

On  appeal,  the  Subordinate  Judge  adverted  to  the  fact  that  the- 
trustees  did  not  show  either  that  the  land  was  their  jenm  or  that  they 
asserted  their  jeum  title  prior  to  1877,  and  considered  that  their  possession 
must  be  taken  to  have  been  derived  from  Tarathu  unless  they  showed 
(which  they  did  not)  that  it  was  hostile  for  more  than  12  years  before 
suit.  But  it  was  also  in  evidence  that  the  land  in  suit  was  sold  in  execu- 
tion of  the  decree  in  original  suit  75  of  1876  *  on  the  file  of  the  Subordinate 
Court  as  the  jenm  of  the  trustees,  and  that  it  was  purchased  by  one 
Lazar  prior  to  June  1877  and  re-sold  by  him  to  the  trustees  in  June  1879. 
Referring  to  these  transactions,  the  Munsif  remarked  that  the  sale  and 
the  re-sale  were  a  mere  contrivance  resorted  to  by  the  trustees  of  the 
church  in  conjunction  with  those  interested  in  the  church,  that  the 
purchaser,  Lazar,  was  one  of  the  managers  of  the  church,  and  that  the 
appellant  was  not  a  party  either  to  the  suit  or  to  the  proceedings  in 
execution.  The  Subordinate  Judge,  however,  considered  that  the  appel- 
lant adduced  no  evidence  to  show  that  the  sale  and  re-sale  were  collusive, 
and  that  the  suit  which  was  not  brought  within  one  year  from  the  date  of 
the  sale  was  barred  by  Article  12  of  the  second  schedule  of  the  Limitation 
Act.  He  relied  on  the  decision  of  this  Court.  It  is  urged  in  second 
appeal  that  the  appellant  was  not  bound  to  set  aside  a  sale  in  execution 
of  a  decree  obtained  by  one  stranger  against  another,  and  that  their 
wrong  can  be  no  valid  ground  for  dealing  with  his  claim  under  the  one 
year's  rule. 

We  were  referred  to  Venkata  Narasiah  v.  Subbamma  <!),  Sadagopa  v. 
Jamuna  Bhai  (2),  Suryanna  v.  Durgi  (3).  On  the  other  hand  it  is  contended 
for  the  respondents  that  even  if  the  one  year's  rule  did  not  apply,  the  Sub- 
ordinate Judge  was  wrong  in  holding  upon  the  facts  found  that  the  res- 
pondents got  into  possession  under  Tarathu. 

In  the  case«of  Suryanna  v.  Durgi  the  decision  proceeded  on  the 
ground  that  what  was  sold  was  not  the  right,  title  and  interest  of  the 
judgment-debtor,  but  the  property  on  which  the  arrear  of  [463]  revenue 
which  was  sought  to  be  recovered  was  a  charge.  It  is  not  shown  in  this 
case  that  anything  more  than  the  right,  title  and  interest  of  the  judgment- 
debtor  in  Original  Suit  75  of  1866  \  was  liable  to  be  sold.  This  case  falls, 
therefore,  to  be  decided  on  the  principle  laid  down  in  Venkata  Narasiah 
v.  Subbamma,  and  Sadagopa  v.  Jamuna  Bhai  which  were  not  overruled 
by  the  decision  in  Suryanna  v.  Durgi. 

\VeseenoreasontothinkthattheSubordinate  Judge  was  in  error 
in  presuming  that  the  respondents  got  into  possession  under  the  first  res- 
pondent's father.  The  trustees,  it  must  be  observed,  pleaded  that  Tarathu 

*  [Referred  to  at  9  M.  468  as  Original  Suit  75  of  1866.— ED.] 

t   [Referred  to  at  9  M.  462  as  Origiual  Suit  75  of  1876.— ED.] 

(1)  4  M.  178.  (2)  5  M.  54.  (3)  7  M.  258. 
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1886       was  never  in  possession,  and  that  the  lard  was  the  ancient   jenm  of  the 
JULY  -27.     church  and  chat  both  of  those  statements  were  found  to  be  untrue. 

We  set  aside  the  decree  of  the  Subordinate  Judge  and  restore  that  of 
APPEL-     fcne  District  Munsif.     The  respondents  will  pay  the  appellant's  costs  both 
LATE       in  this  Court  and  in  the  Lower  Appellate  Court. 
CIVIL.  


9  M.  458. 


9H.  463  =  10  Ind.  Jur.  374. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


ADAMSON  (Defendant  No.  l),  Appellant  v.  ARUMUGAM  AND 
OTHERS  (Plaintiffs),  Respondents*      [4th  March  and  12th  July,  1886.] 

Suit  for  obstruction  of  highway — Special  damage — Civil  Procedure  Code,  Section  30. 

The  rule  of  English  law  that  no  action  can  be  maintained  by  one  person 
against  another  for  obstruction  to  a  highway  without  proof  of  special  damage 
should  be  enforced  in  British  India  as  a  rule  of  "equity  and  good  conscience." 

Section  30  of  the  Code  of  Civil  Procedure  wts  noS  intended  to  allow  individuals 
to  sue  on  behalf  of  the  general  public,  but  to  enable  some  of  a  class  having 
special  interests  to  represent  the  rest  of  the  class. 

[N.F.,  6  Ind  Gas.  285  =  7  M.L.T.  222  ;  Appr.,  20  C.  397  (403)  ;  14  M.  177  (180);  R.,  33 
C.  905  (9121=10  C.W.N.  867  ;  31  M,  54  (57)  =  17  M.L.J.  537  =  2  M.L.T.  461  ;  7 
C.P.L.R.  97  (98)  ;  9  M.L.J.  93  (97)  ;  2  N.L.R.  110.] 

APPEAL  from  the  decree  of  K.  R.  Krishna  Menon,  Subordinate  Judge 
at  Tinnevelly,  reversing  the  decree  of  V.  Srinivasacharlu,  District  Munsif 
of  Tuticorin.'in  Suit  188  of  1883. 

The  plaintiffs,  Arumugam  Pillai  and  8  others,  as  representatives  of 
the  villagers  of  Podiampuohur,  sued  the  Bivd.  Tnomas  [461]  Adamson, 
to  obtain  a  declaration  that  certain  land  enclosed  by  him  was  public  pro- 
party,  to  recover  possession  thereof  and  to  remove  an  obstruction  placed 
on  a  certain  road.  The  plaintiffs  allaged  that  the  land  was  used  by  the 
villagers  in  common  for  a  cartstand  and  other  purposes. 

The  defendant  pleaded  that  the  land  was  the  property  of  a  Society 
called  the  "  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts." 

The  Munsif  issued  a  proclamation  under  Section  30  of  the  Code  of 
Civil  Procedure  to  the  villagers. 

Upon  this  twelve  persons  appeared,  opposed  the  claim  and  were 
made  defendants. 

The  Munsif  found  that  the  land  belonged  to  a  zamindar,  and  that  a 
road  over  it  which  had  been  obstructed  was  vested  in  the  Local  Fund 
Board  under  Section  8  of  the  Madras  Act  IV  of  1871. 

The  suit  was  dismissed  on  the  ground  that  the  Court  ha'l  no  jurisdic- 
tion to  entertain  it,  and  to  issue  an  injunction  to  defendant  No.  1  to  re- 
open the  road  for  public  use.  The  Munsif  held  that  the  plaintiff's  remedy 
was  by  indictment  only. 

On  appeal,  the  Subordinate  Judge  held  that,  as  the  plaintiffs  were 
the  major  portion,  if  not  the  whole  body  of  the  public  who  have  occasion 
to  use  the  thoroughfare,  they  sustained  special  damage  from  the  obstruc- 
tion. As  to  the  right  to  the  land,  the  Subordinate  Judge  held  that  plaintiffs 
claimed  an  easement  and  had  not  lost  their  right  by  non-possession  for 

*  Second  Appeal  792  of  1885. 
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20  years.     A  decree  was  passed  directing  defendant  No.  1  to  remove  the       1886 

obstruction  he  had  raised  on  the  road.  JULY  1-2. 

Defendant  No.  1  appealed.  .  ~" 

Mr.  Powell,  for  appellant. 

Ramachandra  Rau  Saheb,  for  respondents.  LATE 

The  Court  (COLLINS,  G.J.,  and  PARKER,  J.)  delivered  the  following  CIVIL. 

JUDGMENT.  9  M.  463  = 

This  was  an  action   for  the  obstruction  of  a  public  highway,  and  the  '. 

appeal  is  against  the  judgment  of  the  Subordinate  Judge  in  deciding  that 
the  plaintiffs  had  a  cause  of  action  and  in  ordering  the  removal  of  the 
obstruction.  No  proof  of  special  damage  was  given  by  the  plaintiffs. 

The  English  Jaw  upon  the  subject  is  that  no  action  can  be  main- 
tained by  an  individual  against  another  for  obstruction  to  a  high- 
way without  proof  of  special  damage,  and  it  is  founded  on  [465] 
adequate  reasons  of  public  policy.  Though  no  Madras  case  has  been  cited 
at  the  bar,  we  find  that  the  Indian  Courts  have  generally  adopted  the 
English  rule.  The  whole  subject  is  exhaustively  discussed  in  the  judgment 
of  the  Bombay  High  Court  in  Satku  Valad  Kadtr  Sausare  v.  Ibrahim  Ago, 
Valad  Mirza  Ago,  (l)  with  which  we  entirely  agree,  and  we  find  that  the 
High  Courts  at  Calcutta  and  Allahabad  have  come  to  the  same  conclusion, 
Baj  Koomar  Singh  v.  Sahebzada  Roy  (2),  Karim  Baksh  v.  Budha  (3), 
Fazal  Haq  v.  Maha  Chand  (4),  per  contra  Basaruddin  Bhuiah  v.  Bahar 
Ali  (5),  Askar  Mea  v.  Sabdar  Mea(Q),  have  been  quoted.  We  find,  how-' 
ever,  that  in  the  first  of  these  the  Magistrate  held  that  "prima  facie  the 
road  was  not  a  public  road,  bub'had  been  a  road  through  private  land  and 
was  given  up  by  special  arrangement. 

In  the  latter  case  the  Magistrate  held  it  was  doubtful  whether  there 
ever  had  been  a  public  road  in  the  place  at  all.  These  cases  therefore  do 
not  re-illy  conflict  with  the  earlier  rulings  of  the  Calcutta  Benches,  Buroda 
Pershad  Moostafee  v.  Gora  Ghund  Moostafee  (7),  Raj  Luckhee  Debia  v. 
Chunder  Kant  Chowdhry  (8),  Trilochun  Doss  v.  Gugun  Chunder  Dey  (9). 
It  may  well  be  that  wnen  a  Magistrate  finds  that  it  is  doubtful  whether 
there  is  or  has  been  a  public  road  at  all,  he  may  refuse  to  make  an  order 
under  the  Criminal  Procedure  Coda  until  the  complainant  has  established 
the  fact  by  a  suit  in  a  Civil  Court  alleging  special  damages. 

It  was  urged  upon  us  that  the  Indian  Courts  should  be  chary  of 
applying  English  common  law  doctrines  to  the  very  different  society 
which  exists  in  this  country,  and  we  were  referred  to  the  caso  of  Shama 
Churn  Base  v.  Bhola  Nath  Dutt  (10).  In  that  case  the  Court  allowed  a 
civil  action  for  the  seizure  of  a  cow  notwithstanding  that  the  act 
amounted  to  theft,  and  it  was  urged  that  the  party  injured  by  the  felonious 
act  should  first  satisfy  the  justice  of  the  country  with  respect  to  the  public 
offence  before  seeking  civil  redress  for  himself.  That  objection  was  based 
upon  the  English  law  of  felony  which  does  not  obtain  in  this  country. 
The  rule  that  a  man  who  may  have  committed  some  public  injury  shall  not 
[466]  be  harassed  by  innumerable  actions  by  persons  who  have  not  sus- 
taine  I  any  damage  embodies  equitable  doctrine  and  should,  we  think,  be 
enforced  in  this  country  in  whose  Courts  the  rules  of  equity  and  good 
conscience  apuly. 

(1)  2  B.  457.  (2)  3  C.  20.  (8)  1  A.  249. 

(1)  1  A.  557.  (5)  11  0   8.  (6)  12  C   137. 

(7)  12  W.R.  160.  (8)  14  W.B.  173.  (9)  24  \V.R.  413. 
(10)  G  W.R.  C.R.  9. 
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1886  Nor  do  we  think  that  the  observance  of  the  formalities  of  Section  30  of 

JULY  12.     the  Code  of  Civil  Procedure  will  enable  the   plaintiffs  to  bring  the  suit. 

That  section  is  rather  designed  to  allow  one  or  more  persons  to  represent 

APPEL-     a  class  having  special  interests   than   to    allow    such   persons  to  sue  on 

LATE      behalf   or  the    general  public  to    which  the  notices  prescribed  by  that 

ClVIL.      procedure  would  be  inapplicable. 

The  plaintiffs'  suit  must  therefore  fail.     Though  we  are  constrained 
9  M.  463-    fco  dismiss  it  on  this    technical  ground,  we  cannot  but  express  our  regret 
10  Ind  Jur.  fo&t  the  litigation  should  have  been  persisted  in  after  the  concurrent  find- 
37*.         ing  of  two  Courts  tbat  the  road  in  dispute  was  a    public  road  and   that 
plaintiffs  were  entitled  to  use  it.     We  must  reverse  the  decree  of  the 
Lower  Appellate  Court  and  restore  that  of  the  District  Munsif,  which  dis- 
misses the  suit.     But  we  will  make  no  order  as  to  costs. 


9  M.  466. 
OEIGINAL  CIVIL. 

Before  Mr.  Justice  Parker. 


ADMINISTRATOR-GESTERAL  OF  MADRAS  v.  ANANDACHARI  AND 
OTHERS.*    [29th  July,  1886.] 

Hindu  Law — Marriage— Consummation — Succession  Act,    1865 — Succession  to  estate  of 
intestate  Native  Christian, 

According  to  Hindu  Law,  a  marriage  between  Brahmans  is  binding,  although 
the  consummation  ceremony  or  consummation  never  takes  place. 

If  a  Hindu  becomes  a  convert  to  Christianity  and  dies  intestate,  succession 
to  his  estate  is  governed  by  the  Indian  Succession  Act,  1865. 

A.K.,  a  Brahman,  went  through  a  Hindu  marriage  ceremony  with  S,  a  Brah- 
man girl  of  eight  years  of  age,  in  1850.  Tne  marriage  was  never  consummated 
nor  was  the  consummation  ceremony  performed. 

In  1851,  A.K.  was  converted  to  Christianity.  S  refused  to  live  with  him, 
because  he  was  an  outcaste,  and  in  1857  S  renounced  all  claims  on  him  or  his 
estate. 

In  1858,  A.K.  went  through  a  Christian  form  of  marriage  with  M.  In  1881, 
[467]  A.K.  died  intestate,  and  possession  was  taken  of  his  estate  by  the  Adminis- 
trator-General. S  claimed  the  estate  fro  n  the  Administrator-General. 

Her  suit  was  dismissed  on  the  ground  that  A.K.  having  died  an  outcaste  and 
degraded,  and  his  degradation  noc  atoned  for  under  Hindu  law,  no  rieht  of  in- 
heritance remained  to  her.  Before  judgment  was  delivered  S  died  and  the 
suit  abated. 

In  a  suit  filed  by  the  Administrator-General  to  have  the  estate  administered 
by  the  Court,  the  claimants  were  (l)  the  father  of  A.K.,  (2)  the  brother  of  A-K. 
undivided  from  his  father,  and  (3)  the  executor  of  M  : 

Held,  tbat  S  was  the  wife  of  A.K.  when  lie  went  through  the  form  of  marriage 
with  M.  and  that,  bat  for  the  fact  that  S  had  relinquished  her  rights,  S  would 
have  been  entitled  on  the  death  of  A.K.  to  such  portion  of  his  estate  as  the  law 
assigned  to  her  as  his  widow  : 

Held,  also  that  under  Section  35  of  the  Indian  Succession  Act,  1965,  the 
father  of  A.K.  was  entitled  to  the  whole  of  the  estate. 

[F.,  180.  264  (269)  ;  17  M.  235  (239)  ;  R.,  25  B.  644  (656);  31  C.  11  (18)  ;  23  M.  171 
(176);  12C-L.J.  459  =  15  C.W.N.  158  (161)  =  8Ind-  Gas.  41;  11  M.L.T.  232 
(-2381  =  (1912)  M.W.N.  386  (391)  ;  4  N.L.R.  31  (39.  ;  P.L.R.  (1900),  251  (269)  ; 
U.B.R.  (1897—1901),  Vol.  II,  at  p.  490 ;  Expl  ,  49  P.R.  1907  =  83  P.L.R.  1908  = 
110  P.W.R.  1907;  D.,  28  C.  37  (50;.] 

*  Civil  Suit  No.  333  of  1885. 
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THE  facts  appear  from  the  judgment  of  the  Court  (PARKER,  J.). 

Mr.  Norton,  for  plaintiff. 

Mr.  Shaw  and  Mr.  Grant,  for  defendant  No.  1. 

M.  0.  Parthasaradi  Ayyangar,  for  defendant  No.  2. 

Mr.  Branson,  for  defendant  No.  3. 

JUDGMENT. 

PARKER,  J. — This  is  a  suit  by  the  Administrator-General  to  obtain 
the  direction  of  the  Court  in  administering  the  estate  of  the  late  Arthur 
Kristnama,  who  died  in  December  1881.  The  facts  are  as  follow  : — Arthur 
Kristnama  was  by  brith  a  Brahman,  but  was  converted  to  Christianity  in 
1851,  being  then  a  young  man,  about  sixteen  years  of  age.  Before  his  conver- 
sion he  was  married  in  1849  or  1850  to  one  Sinammal,  a  Brahman  girl  of 
about  eight  years  old.  The  marriage  was  never  consummated,  since  Sinam- 
mal refused,  when  she  grew  up,  to  live  with  Kristnama,,  because  he  was 
an  outcaste.  On  the  26th  January  1857  Sinammal  gave  to  Kristnama  a 
farikhut  (deed  of  release)  in  which  she  stated  that  she  had  no  intention  of 
living  with  him.  and  renounced  all  claims  whatever  against  him  and  those 
connected  with  him.  About  a  year  after  this,  viz.,  on  January  14th,  1858, 
Kristnama  was  married  to,  or  went  through  the  ceremony  of  marriage 
with  one  Mangalam,  according  to  the  rites  of  the  Presbyterian  Church. 
This  marriage  appears  to  have  been  entered  into  by  both  parties,  in  the 
bona  fide  belief  that  it  was  a  valid  marriage.  There  was  no  issue  of  this 
union.  Kristnama  died  as  a  Deputy  Collector  in  Tanjore  in  December 
1881,  and  the  present  plaintiff  (the  Administrator-General)  on  the  24th 
March  1832  took  out  letters  of  administration  to  the  estate,  which  was 
[468]  worch  some  Rs.  40,000.  and  had  been  acquired  by  Kristanma  in 
Government  service,  and  after  his  conversion  to  Christianity.  About  a 
year  after  Kristnama's  death  Sinammal  brought  a  suit  in  forma,  pauperis 
in  this  Court  (C.S.  No.  16  of  1883*),  in  which  she  described  herself  as  a 
Brahman  widow  and  laid  claim  to  the  whole  of  Kristnama's  estate  as  big 
widow,  or — in  the  event  of  his  second  marriage  with  Mangalam  being  also 
held  valid — to  a  moiety  of  it.  Mangalam  was  the  second  defendant  in  the 
suit,  and  maintained  that  she  was  legally  married  to  Kristnama  according 
to  the  forms  of  the  Free  Cnurch  of  Scotland,  and  claimed  the  whole  estate. 
The  natural  father  of  Kristnama — Anandachari — the  present  defendant 
No.  1,  was  made  a  party  to  that  suit  at  his  own  request,  and  claimed  to 
be  solely  entitled  to  the  estate,  or  jointly  with  Mangalam,  should  her  mar- 
riage be  held  valid.  The  suit  was  he^rd  by  Kernan,  J.,  in  April  1883,  and 
judgment  was  reserved.  Before  judgment  was  delivered,  Mangalam  died  in 
September  1883,  but  the  suit  was  revived,  and  the  present  defendant  No.  3 
included  as  Mangalara's  representative  and  executor.  Judgment  was 
finally  delivered  on  February  27th,  1885,  the  learned  Judge  evidently  not 
being  aware  that  the  plaintiff  Sinammal  had  died  just  a  month  previously, 
viz.,  on  2nd  January  1885.  In  that  judgment  it  was  held  that,  according 
to  Hindu  law,  Kristnama  died  an  outcaste  and  degraded,  and  that  as  his 
degradation  was  unatoned  for,  the  marriage  became  at  his  death  absolutely 
dissolved,  and  no  right  of  inheritance  remained  to  Sinammal  (l). 

The  persons  now  contending  for  the  estate  are  (1)  defendant  No.  1, 
the  natural  father  of  the  late  Kristnami,  (2)  defendant  No.  2,  his  natural 
brother,  who  is  undivided  with  defendant  No.  1,  and  (3),  defendant  No.  3, 
rhe  executor  and  representative  of  Mangalam.  Dafendant  No.  1  contends 

*  [Referred  to  as  O.8.   16  of  1883  at  9  M.  471.— ED.] 

(1)  Sae  Sinammal  v.  The  Administrator-General  of  Madras,  8  M.  169. 
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1886        that  Ktistnama's   marriage  with  Mangalam   was  invalid,  and  that   be  ia 
JULY  29.     entitled    to  the  whole  estate,   whether  the  succession  is  governed  by  the 

Succession  Act  or  by  Hindu  law  ;  and  that,  if  Mangalam's  marriage  be  held 

ORIGINAL  valid,  he  is  at  any  rate  entitled  to  a  moiety.  Defendant  No.  2  denied  the 
ClVIL.  validity  of  Mangalam's  marriage  ;  maintained  that  Kristnama's  education 
was  received  from  family  funds,  and  that  Kristnama  had  in  his  life  ex- 
•  pressed  his  wish  that  defendants  Nos.  1  and  2  should  inherit  his  estate; 
that  Kristnama  had  never  [469]  elected  to  become  subject  to  the  Succes- 
sion Act,  and  therefore  his  property  should  be  distributed,  according  to 
Hindu  law,  between  his  father  and  brother.  No  attempt  was  made  to 
substantiate  any  of  these  pleas  by  evidence.  Defendant  No.  3  contended 
that  Kristnama's  marriage  with  Sinammal  was  never  completed,  and  that 
by  the  former's  conversion  to  Christianity  he  became,  as  a  Hindu,  civilly 
dead  ;  hence,  that  his  marriage  with  Mangalam  was  a  valid  marriage,  and 
that  she  became  entitled  to  the  whole  of  his  property  at  his  death,  since 
his  Hindu  relations  were  not  capable  of  inheriting  an  estate  to  which  the 
succession  was  governed  by  the  Succession  Act. 

On  the  13th  April  I  settled  the  following  issues  : — (1)  whether  there 
was  a  valid  subsisting  marriage  witb  the  Hindu  wife  on  the  date  of 
Kristuama's  marriage  with  Mangalam  ;  (2)  whether  the  property  left  by 
the  late  Kristnama  is  governed  by  Hindu  law  or  by  the  Succession  Act ; 
(3)  who  are  entitled,  and  in  what  shares?  At  the  hearing,  the  following 
additional  issue  was  framed,  in  consequence  of  its  having  come  to  light 
that  Siuaramal  had  died  before  the  delivery  of  the  judgment  in  C.S.  No. 
16  of  1883*  viz.,  whether  it  is  res  judicata  in  C.S.  No.  16  of  1883"  that 
Sinammal  was  the  wife  of  Kristnama  until  his  death?  With  regard  to 
this,  I  may  as  well  say  at  once  that  I  think  the  death  of  the  plaintiff 
before  judgment  was  delivered  caused  that  suit  to  abate,  and  therefore 
that  nothing  can  be  taken  to  be  judiciously  decided  therein.  The  plaintiff 
was  the  sole  plaintiff,  with  a  personal  cause  of  action,  and  the  right  to  sue 
did  not  survive  (Section  361  of  the  Code  of  Civil  Procedure.) 

The  first  point  then  to  be  determined  is  whether  the  marriage  of 
Kristnama  with  Sinammal  in  1849  was  ever  a  valid  and  completed  mar- 
riage. Evidence  has  been  called  to  prove  that  the  usual  ceremonies  of  a 
Brahman  marriage  were  pei formed,  and  the  terms  of  the  farikhut,  in 
January  18o7,  show  that  Sinammal  at  any  rate  then  regarded  Kristnama 
as  her  husband.  Some  doubt  was  raised  as  to  whether  the  ceremony  of 
Saptapadi,  or  ''  seven  steps  "  was  observed.  The  evidence  is  not  very 
precise  on  this  point,  but  I  should  gather  that  the  ceremony  was  probably 
duly  performed,  and  in  any  case,  the  fact  of  the  celebration  of  the  marri- 
age being  admitted,  the  presumption  would  be  that  all  necessary  cere- 
monies were  perlormed  in  the  absence  of  evidence  to  [470]  the  contrary — 
Brindaban  Chandra  Kurmokar  v.  Chandra  Kurmokar  (l).  It  is  admitted, 
however,  that  the  consummation  ceremony  and  consummation  never  took 
place,  and  it  is  therefore  contended  on  behalf  of  defendant  No.  3  that  the 
marriage  was  never  completed,  since  Sinammal  never  entered  into  her 
husband's  gotram.  In  answer  to  the  objection  that  the  same  plea  might 
be  urged  in  the  case  of  the  natural  death  of  the  husband  before  consum- 
mation, the  learned  counsel  for  defendant  No.  3  argued  that  in  that  case 
there  was  no  incapacity  to  complete  the  marriage  tie.  whereas  in  Kristna- 
ma's case  there  was  incapacity  by  reason  of  his  apostacy.  At  the  moment 

*  [Referred  to  as  O.S.  16  of  1883  at  9  M.  47L— ED.] 
(1)  12  C.  140. 
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of  Kristnama's  baptism  he  became — according  to  this  argument — civilly  1886 
dead,  hie  Hindu  relations  might  have  divided  his  property  and  celebrated  JULY  29. 
his  funeral  obsequies,  he  could  no  more  inherit  the  property  he  might  have 
inherited  in  their  family  since  he  had  ceased  to  be  a  relative,  or,  as  far  as  ORIGINAL 
they  were  concerned — to  exist,  from  the  date  of  his  conversion.  His  CIVIL, 
natural  family,  Mr.  Branson  argued,  could  have  no  more  to  do  with  — 
his  property  than  if  he  had  died  a  Sanyasi.  I  am  not  able  to  find 
any  authority  in  support  of  this  view,  and  it  appears  to  me  to  be  opposed 
to  well-known  principles  of  Hindu  law.  Had  Kristnama  died  in  1851 
without  embracing  Christianity,  no  doubt  would  have  been  entertained 
regarding  Smammal's  status  as  his  widow.  His  conversion  to  Christianity, 
according  to  Hindu  law,  rendered  him  an  outcaste  and  degraded.  But 
according  to  that  law,  the  degradation  might  have  been  atoned  for,  and  the 
convert  re-admitted  to  his  status  as  a  Brahman,  had  he  at  any  time 
during  his  life  renounced  Christianity  and  performed  the  rites  of  expia- 
tion enjoined  by  his  caste.  The  Government  of  Bombay  v.  Ganga  (l)  and 
Bisheshur  v.  Mata  Gholam  (2)  are  authorities  for  the  proposition  that 
arnoug  Hindus  the  degradation  of  apostacy  does  not  of  itself  dissolve  the 
marriage  tie.  Nor  could  Sinammal — by  refusal  to  cohabit  with  her 
husband  and  renouncing  ali  material  claims  upon  him — herself  dissolve 
it.  The  passages  from  Vyavastha  Chundrika  and  Manu,  quoted  by 
Kernan,  J.,  in  C.  S.  16  of  1883*  are  authorities  for  holding  that  Sinammal 
was  justified  in  her  desertion  of  Kristnama  without  the  dissolution  of 
the  marriage  tie,  and  it  was  precisely  to  meet  circumstances  such  as  these, 
that  the  Native  Converts'  Marriage  Dissolution  Act  (XXI  of  1866)  was 
[471]  passed  by  the  Legislature.  I  am  of  opinion,  therefore,  that  the 
marriage  of  Kristoama  and  Sinammal  was  valid  and  subsisting  in  1858, 
and  hence  that  the  form  of  marriage  celebrated  between  Kristnama  and 
Mangalam  in  the  Free  Church  of  Scotland  Mission  Hall  could  not  con- 
stitute a  valid  marriage. 

The  next  point  is  whether  the  property  left  by  Kristnama  is  to 
be  governed  by  Hindu  law  or  the  Succession  Act,  and  Ponnusami 
Nadun  v.  Dorasami  Ayyan  (3)  is  conclusive  of  the  point,  that 
Native  Christian  families  are  not  at  liberty  to  adhere  to  the  Hindu 
Law  of  Succession  since  the  passing  of  the  Indian  Succession  Act. 
1  do  not  think  there  is  anything  in  the  argument  that  Hindus  are  incapa- 
ble of  inheriting  the  prouerty  of  a  Christian  under  the  Indian  Succession 
Act.  It  does  not  follow  that  because  Kristnama  may  have  been  incapa- 
ble of  inheriting  to  his  father  under  Hindu  law  that  his  father  is  incapable 
of  inheriting  to  him  under  the  Succession  Act,  for  in  the  one  case  the 
inheritance  tollowsin  the  line  of  the  funeral  oblation,  while  in  the  other  it 
is  governed  by  blood  relationship.  Section  331  of  the  Succession  Act 
exempts  the  property  of  Hindus  from  the  operation  of  the  Act,  but  there 
is  no  prohibition  to  a  Hindu  succeeding  under  the  Act  to  the  property  of 
a  Christian.  When,  therefore,  Kristnama  died  in  1881  he  left  him  surviv- 
ing (1)  Sinammal,  to  whom  he  had  been  legally  married  in  1849,  which 
marriage  had  never  been  legally  dissolved,  (2)  Anandachari,  bis  father 
(defendant  No.  l),and  (3)  his  brother,  defendant  No.  2.  Obviously  the 
brother  has  no  claim  at  all,  and  the  same  would  have  been  the  case 
had  the  property  been  regarded  as  self-acquired  property  and  governed 
by  Hindu  law.  But  had  Sinammal  still  been  living,  I  should  have 

•  [Referred  to  as  O.  8.  16  of  1888  at  9  M.  471.— ED  ] 

(1)  4  B.  330.  (a)  2  N.W.P.  300.  (8)  2  M.  209. 
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1886  felt  somewhat  embarrassed  by  the  judgment  in  O.S.  16  of  1883.*  In  that 
JULY  29.  case,  however,  the  learned  Judge  based  his  opinion  entirely  upon  the  in- 
capacity of  Sinammal  to  inherit  in  the  character  of  a  Hindu  widow. 
ORIGINAL  \yniie  I  can  understand  the  argument,  it  seems  to  me  that  there  would 
ClVIL.  be  the  further  question  whether  Sinammal  could  not  inherit  under  the 
Succession  Act.  There  is  no  argument  founded  on  the  degradation  of 
Kristnama — so  it  seems  to  me  that  would  be  valid  for  excluding  her, 
which  would  not  be  valid  for  excluding  his  father  also ;  and  as  far  as  the 
Succession  Act  is  concerned  it  appears  to  me  that  if  Siaammal  was 
Kristnama's  [472]  lawful  wife  up  to  the  moment  of  his  death,  she  must 
have  become  his  widow  at  his  decease,  and  entitled  to  such  portion  of 
his  property,  as  his  widow,  as  the  law  assigned  to  her.  Had  it  not  been 
for  the  farikhut  which  she  gave  Kristnama  in  1858,  I  should  have  been 
inclined  to  think  that  half  of  Kristnama's  estate  had  vested  in  her  at  his 
death.  But  the  fakikhut  is  an  absolute  renunciation  of  all  claims,  present 
and  future,  so  that  under  Section  35  of  the  Succession  Act  the  father 
becomes  entitled  to  the  whole.  The  direction  to  the  plaintiff  musb  be 
given  in  accordance  with  these  findings. 

With  regard  to  costs,  those  of  the  plaintiff  (the  Administrator-General) 
will  of  course  be  paid  out  of  the  estate,  and  I  do  not  think  I  should  be 
wrong,  at  any  rate  in  this  suifc,  in  making  the  same  order  with  regard  to 
the  cost  of  defendant  No.  3.  The  circumstances  are  very  peculiar. 
Defendant  No.  3  was  bound  to  propound  Mangalam's  will  and  claim  for 
her  estate  property  which  undoubtedly  would  have  been  hers  had  she 
been  a  wife.  That  for  25  years  she  believed  herself  to  be  a  wife  and  her 
marriage  a  valid  marriage,  there  is  no  reason  to  doubt,  and  had  she  been 
living  she  would,  though  not  a  wife — have  had  far  stronger  moral  claims 
upon  Kristnama  for  provision  of  support  than  the  Hindu  relatives,  who 
discarded  and  outcasted  him  during  his  life,  though  they  are  now  willing 
to  benefit  by  his  death.  Defendant  No.  2  must  bear  his  own  costs,  and 
those  of  defendant  No.  1,  will  necessarily  be  paid  out  of  the  estate  which 
he  now  inherits. 

By  the  decree  it  was  declared  that  the  marriage  of  Sinammal  and 
Arthur  Kristnama  was  valid  and  subsisting  when  the  latter  went  through 
the  form  of  marriage  with  Mangaiam  :  that  the  marriage  with  Mangalam 
was  invalid  :  that  Sinammal  had  relinquished  all  right  to  the  estate  of 
Arthur  Kristnama :  that  succession  to  the  estate  of  Arthur  Kristnama 
was  governed  by  the  Indian  Succession  Act,  1865  :  that  Anandachari, 
father  of  the  intestate,  was  entitled  to  the  whole  of  his  estate  in  the  hands 
of  the  Administrator-General :  subject  to  payment  of  costs,  &c.,  and  that 
the  residue  should  be  paid  to  him  accordingly. 

Branson  &  Branson,  Solicitors  for  plaintiff. 

Grant  &  Laing,  Solicitors  for  defendant  No.  1. 

Alagasingarachari,  Solicitor  for  defendant  No.  2. 

Carr,  Solicitor  for  defendant  No.  3. 


*  [Referred  to  as  C.S.  16  of  1883  at  9  M.  468,  469,  470.— ED.] 
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9  M.  473. 
[473]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KELU  (Defendant  No.  1),  Appellant  v.  PAIDEL  AND  OTHERS 
(Plaintiffs),  Respondents*      [29th  March  and  5th  April,  1886.] 

Malabar  Law— Suit  by  anandravans  to  set  aside  sale  in  execution  of  decree  against  their 
karnavan,  w)ien  maintainable, 

The  plaint  lands  being  the  jenin  of  a  devasam  were  sold  in  execution  of  a 
decree  obtained  by  deJeudant  No.  1  against  the  uralars.  Plaintiffs  being  the 
anaudravans  of  the  uralars  sued  to  set  aside  the  sale  alleging  that  the  debt  was 
not  contracted  for  devasam  purposes  and  that  the  decree  was  collusive  : 

Held,  tbat  the  decree  was  binding  on  the  plaintiffs  unless  it  had  been  obtained 
by  Iraud  and  collusion. 

[P.,  1  M.L.J.  390  (391)  ;  D.,  14  M.  425  (429).] 

ORIGINAL  Suit  480  of  1876  was  brought  by  defendant  No.  1  against 
defendants  Nos.  2,  4,  6  and  7.  He  obtained  a  decree  in  execution  of 
which  jeum  properties  of  the  devasam  were  attached.  Defendants  3,  5 
and  8,  the  remaining  uralars,  objected  to  the  attachment.  Their  objection 
was  allowed  and  the  attachment  released.  Thereupon  defendant  No.  1 
sued  defendants  Nos.  2 — 8  in  O.S.  570  of  1881  for  a  declaration  that  the 
devasam  properties  were  saleable  in  execution  of  the  above  decree,  and 
obtained  tbe  declaration,  and  the  properties  were  accordingly  sold.  The 
plaintiffs  who  are  the  anaudravans  of  defendants  Nos.  2,  3,  6,  7  and  8, 
respectively,  brought  this  action,  to  set  aside  the  sale. 

The  suit  was  dismissed  by  A.  Annasami  Ayyar,  District  Munsif 
of  Pynad. 

The  plaintiffs  appealed. 

K.  Kunjan  Menou,  Subordinate  Judge  of  North  Malabar,  allowed  the 
appeal  on  the  ground  that  the  debt  on  which  the  decree  in  O.S.  No.  480 
of  1876  was  obtained  was  not  contracted  for  devasam  purposes. 

Defendant  No.  1  appealed  to  the  High  Court. 

The  Acting  Advocate -General  (Mr.  Shephard)  and  Narayana  Eau, 
for  appellant. 

[474]  Bhashyam  Ayyangar  and  Srinivasa  Eau,  for  respondents. 

The  Court  (COLLINS,  C.  J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  appellant  in  a  suit  to  which  all  the  uralars  were  parties  obtain- 
ed a  decree  declaring  the  lands  of  the  devasam  liable  to  bis  claim.  la 
the  uralars  is  vested  the  property  of  the  devasam — Patinharipnt  Erishnan 
Unni  Nambiar  v.  Chekur  Manakkal  Nilakadnam  Bhattathirtpad  (1).  The 
decree  against  them  is  binding  on  all  future  representatives  of  the 
devasam  unless  set  aside  on  the  ground  of  fraud  and  collusion  in  a  suit 
properly  framed  for  that  purpose. 

There  is  a  considerable  difference  in  the  position  of  respondents  as 
possible  future  uralars  and  as  anandravans  of  thetarwads  of  which  defend- 
ants 2 — 8  are  karnavans,  but  we  are  not  prepared  to  hold  that  their 
interest  in  the  devasam  is  not  sufficient  to  enable  them  to  maintain  tbe 

•  8.  A.  682  of  1885. 
(1)  4  M.  141. 
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8uit.  The  action,  however,  of  their  karnavans  is  binding  upon  them  un- 
less they  can  set  it  aside  on  the  ground  that  the  karnavans  were  in  collu- 
sion with  the  appellant;  against  the  interest  of  the  devasam. 

The  decree  in  O.S.  570  of  1881  was  given  on  the  merits  on  issues 
properly  framed,  and,  if  the  contending  defendant  was  absent  at  the  final 
hearing,  it  is  nowhere  alleged  in  the  present  plaint  that  his  absence  was 
due  to  fraud  or  collusion  with  the  appellant.  Tnere  are,  it  is  true,  vague 
allegations  of  fraud  made  in  the  plaint,  but  no  particulars  of  fraud  are 
alleged,  nor  at  the  time  of  settlement  of  issues  did  respondents  seek  to 
have  the  decree  set  aside  on  any  definite  allegation  of  fraud. 

The  Subordinate  Judge  has  disposed  of  the  appeal  upon  a  wrong 
issue  ;  the  point  being  not  whether  the  debt  was  properly  binding  on 
devasam,  but  whether  the  decree,  which  declared  that  it  was  so  binding, 
had  been  obtained  by  the  fraud  and  collusion  of  the  uralars  with  the 
appellant.  On  that  ground  alone  would  the  respondents  have  been 
entitled  to  succeed. 

We  must  set  aside  the  decree  of  the  lower  appellate  Court  and 
restore  that  of  the  District  Munsif.  The  respondents  must  pay  appellant's 
cost  in  this  and  in  the  Lower  Appellate  Court. 


9  H.  475. 
[475]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


SlMSON  AND  OTHERS  (Plaintiff S\  Petitioners  V.  VENKATAGOPAL\M 
AND  ANOTHER  (Defendants),  Respondents.*      [2nd  and  12oh  April,  1886.] 

Civil  Procedure  Code,    Sections  50S,  521,  522,    622— Act    VIII  of   1859,  Section   318— 
Award  made  after  time  allowed  by  Court,  invalid,  when  ttie  time  runs. 

An  order  of  reference  to  arbitration  w*s  made  on  21st  January.  Six  weeks' 
time  was  allowed  for  the  return  of  the  award.  No  application  was  made  for 
extension  of  time.  The  award  having  been  returned  on  Son  May,  the  Court 
refused  to  give  judgment  in  accordance  with  it  under  Section  522  of  Code  of  Civil 
Procedure  on  the  ground  that  it  was  not  valid. 

The  plaintiffs  now  petitioned  High  Court  under  Section  622  of  the  Code  of  Civil 
Procedure : 

Held,  that  the  award  was  invalid  and  the  Court  had  not  failed  to  exercise  juris- 
diction within  the  meaning  of  Saction  622  of  the  C.ide  of  Civil  Procedure. 

[R.,  13  B.  119  (122)  ;  16  Ind.  Ca^.  861  (864)  =  6   S  L.R.  89;  Expl.,  11  M.  85  (87;  ;  Not 
appl.,  7  Ind.  Gas.  595  (5981  =  48  L  R   26;  D.,  15  M.  384  (335).] 

IN  O.S.  No.  10  of  1884  on  the  file  of  the  Subordinate  Judge  at  C  ocanada 
an  order  of  reference  to  arbitration  was  made  on  2 1st  January  1885  re- 
turnable in  six  weeks.  The  arbitrators'  foes  were  not  paid  till  3 1st 
March,  and  they  made  their  award  on  8th  Miy.  The  Siboriinat^  Jaige 
set  it  aside  as  invalid  and  refused  to  give  judgment  in  accord inca  with  ifc 
under  Section  522  of  the  C.^da  of  Civil  Procedure. 

The  plaintiffs  presented  a  petition  praying  the  High  Court  to  revise 
the  proceedings  of  the  Subordinate  Judge  under  Section  622  of  the  Code 
of  Civil  Procedure,  on  the  ground  that  it  was  open  to  him  to  enlarge  the 
time  even  after  the  return  of  the  award  and  that  he  had  declined 
jurisdiction  in  refusing  to  do  so. 

'  Civil  Revision  Petition  344  of  1885. 
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Mr.  Grant,  for  petitioners. 

Mr.  Norton,  for  respondents. 

The    Court  (COLLINS,  C.J.,  and  PAEKER,  J.)    delivered  the  following 

JUDGMENT. 

The  order  of  reference  to  arbitration  under  Section  508  of  the  Code 
of  Civil  Procedure  was  passed  on  January  21st,  and  [476]  the  arbitrators 
were  requested  to  return  their  awards  within  six  weeks.  The  full  fees  were 
not  received  till  March  31st,  and  the  award  was  made  on  May  8th.  We 
must  hold  that  the  six  weeks  began  to  run  from  the  date  of  the  ordar,  viz., 
from  January  21st. 

As  the  fees  were  not  at  once  paid,  the  proper  course  would  have  been 
for  the  parties  to  have  apolied  or  for  the  Court,  on  its  own  motion,  to  have 
enlarged  the  time  allowed  for  the  arbitration.  Unfortunately  this  was  not 
done,  and  under  Section  521  of  the  Code  of  Civil  Procedure,  the  award  is 
invalid  not  having  been  made  within  the  period  allowed  by  the  Court. 

It  was  urged  upon  us  that  it  was  open  to  the  Subordinate  Judge  to 
have  enlarged  the  time  even  after  the  return  of  the  award  and  that  the 
Subordinate  Judge  virtually  declined  jurisdiction  having  ignored  the  prayer 
to  that  effect  in  the  plaintiff's  petition.  It  is  on  this  ground  that  we  are 
asked  to  exercise  our  power  of  revision  under  Section  622. 

In  England  the  power  to  enlarge  after  the  expiry  of  the  time  allowed 
for  an  award  rests  upon  an  express  Statute,  and  in  India  the  old  Code  of 
Civil  Procedure  (Act  VIII  of  1859)  enacted  (Section  318)  that  an  award 
should  not  be  liable  to  be  set  aside  only  by  reason  of  its  not  having  been 
completed  within  the  time  allowed  by  the  Court  unless  the  delay  was 
caused  by  the  misconduct  or  corruption  of  the  arbitrator  or  the  arbitration 
had  in  the  meanwhile  been  superseded  by  the  Court.  That  section  was 
not,  however,  re-enacted  in  the  present  Code,  and  wa  must  therefore  take 
it  that  the  Legislature  deliberately  intended  to  enact  that  in  all  cases  no 
award  should  be  valid  unless  made  within  the  time  allowed  by  the  C>urt. 

The  Subordinate  Judge  therefore  did  not  refuse  to  exercise  a  jurisdic- 
tion vested  in  him  by  law,  and  we  cannot  interfere  under  Section  622  of 
the  Code  of  Civil  Procedure. 

We  must  dismiss  this  petition,  but,  under  the  circumstances,  with- 
out costs. 


9  H.  477. 
[477]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 

SUBBAYYA  (Plaintiff),  Appellant  v.  CHELLAMMA  (Representative  of 
Defendant  No.  1),  AND  OTHERS,  Respondents*      [27th  July,  1886.] 
Hindu  Law — Self-acquisition — Burden  of  proof. 

Where  waste  land  was  taken  up  and  cultivated  by  the  father  of  an  undivided 
Hindu  family  and  the  question  was  whether  it  was  family  property  or  self- 
acquired  : 

Held  that  the  burden  of  proof  lay  on  those  who  asserted  that  it  was  self- 
acquired. 

Qucere,  whether  under  Hindu  Law  a  father  has  power  by  a  nuncupative  will  to 
dispose  of  self-acquired  immoveable  property  to  the  complete  disinherison  of  a 
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APPEAL  against  the  decree  of  T.  Ramasami  Ayyangar,  Subordinate 
Judge  at  Cocanada,  in  suit  188  of  1883. 

Plaintiff,  Varidhinidhi  Subbaya,  alleged  that  Gundabogulu  Putramma 
(defendant  No.  3),  junior  widow  of  Chovsdhri.  gave  him  a  lease  of  certain 
land  in  June  1881  ;  that  Ammnazu  (defendant  No.  2),  son  of  Cbcwdbri 
by  his  senior  wife,  prevented  him  from  taking  possession,  claiming  title; 
that  in  October  1881  be  obtained  a  sale-d<ed  of  the  land  from  defendant 
No.  2  who  acquired  the  land  on  partition  with  defendant  No.  1;  that  defend- 
ant No.  3,  at  the  instigation  of  Surayya,  defendant  No.  1,  the  divided 
brother  of  defendant  No.  2,  thereupon  sued  him  for  rent  and  obtained  a 
decree.  Plaintiff  claimed  to  have  the  lease  of  June  ]881  cancelled  and 
the  sale-deed  of  October  1881  ccnfiimed.  DeiendantsNcs.  1  and  3  pleaded 
that  defendant  No.  2  bad  been  adopted  into  another  family  and  bad  no- 
title. 

The  Munsif  found  that  defendant  No.  2  hod  not  been  given  in  adop- 
tion, that  the  land  was  the  self-acquisition  of  Chowdhri,  and  that  before 
bis  death  be  bad  made  provision  for  his  family  by  marrying  defendant 
No.  2  into  a  family  in  which  he  \\as  to  be  brought  up  as  son  and  heir  ac- 
cording to  local  custom  (Menarikam)  and  by  giving  the  property  in  suit  to- 
defendants  Nos.  1  and  3. 

[478]   The  suit  was  dismissed. 

On  appeal  the  Subordinate  Judge  found  that  defendants  Nos.  1  and 
3  had  divided  Chowdhri's  property  after  his  death  in  accordance  with 
directions  given  by  him  shortly  before  death,  and  that  the  effect  of  Cbow- 
dhri's  direction  was  to  transfer  the  property  at  once  to  defendants  1  and  3, 

Plaintiff  appealed,  on  tfje  following  among  other  grounds  : — 

(1)  because,  if  the  land  was  self-acquisition,   Chowdhri  could  not 

dispose  of  the  whole  estate  without  making  provision  for  defend- 
ant No.  2  ; 

(2)  because  there  was  no  evidence  to  rebut  the  presumption  that* 
the  land  was  family  property  ; 

(3)  because  Chowdhri  had  not  transferred  the  land   to  defendants 

Nos.  1  and  3. 
Mr.  Norton,  for  appellant. 
Mr.  Michell,  for  respondent  No.  3. 
The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  plaint  land  appears  to  have  been  taken  up  by  Chowdhri  at  the 
request  of  the  tahsildar  when  it  was  waste,  and  had  been  abandoned  by 
other  cultivators.  We  cannot  infer  from  that  fact  alone  that  it  is  neces- 
sarily to  be  regarded  as  self-acquired  property.  The  ordinary  presumption 
would  be  that  Chowdhri  acquired  it  for  the  benefit  of  his  family  and 
brought  it  under  cultivation  by  the  aid  of  family  funds  in  the  absence  of 
evidence  that  he  had  self  acquired  funds  which  he  utilized  for  that  pur- 
pose. 

The  District  Munsif  says  that  Chowdhri  acquired  the  land  without 
the  use  of  any  patrimony,  and  he  might  have  said  without  the  expenditure 
of  any  funds  at  all,  since  the  land  was  taken  up  from  the  Revenue 
authorities  when  it  was  waste.  The  true  test  is  whether  it  was  brought 
under  cultivation  by  family  or  self-acquired  funds  and  the  onus  probandi 
lies  upon  those  who  allege  the  latter.  The  Subordinate  Judge  has  clearly 
put  the  burden  upon  the  wrong  side. 
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We  must  ask  the  Subordinate  Judge  to  re-try  the  5th  issue  upon  the 
evidence  on  record  and  upon  any  further  evidence  which  the  parties  may 
adduce,  and  in  the  event  of  bis  again  finding  that  the  land  was  the  self- 
acquired  property  of  Cbowdhri,  he  [479]  will  proceed  to  try  the  further 
issue  whether  according  to  Hindu  Law  a  father  has  power  by  a  nuncupa- 
tive will  to  dispose  of  self-acquired  immoveable  property  as  he  pleases  and 
to  the  complete  disinheriting  of  an  undivided  son. 

We  are  clearly  of  opinion  that  the  evidence  as  to  what  took  place 
the  day  before  Cbowdhri  died — if  it  is  true — would  establish  a  bequest 
to  take  effect  after  the  death  of  the  testator,  and  not  a  gift  inter  vivos. 


9  M.  479. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


PADSHA  (Defendant),  Appellant  v.  TIRUVEMBALA  (Plaintiff), 
Respondent*      [14th  and  30th  July,  1886.] 

Rent  Recovery  Act  (Madras  Act  VIII  of  1865},    Sections  39,   41,    43,    44— Delivery  of 
possession—  Appeal — Limitation. 

A  obtained  u,  warrant  ejecting  B  for  arrears  of  rent  under  Section  41  of  the 
Kent  Recovery  Act.  B  appealed  within  fifteen  days,  but  A  was  put  inio  posses- 
sion on  13tih  May  1882,  B's  appeal  came  on  for  hearing  and  was  dismissed  on 
30th  June  1883.  B  instituted  this  suit  to  recover  possession  of  the  land  on 
28th  July  1883  : 

Held,  that  B's  suit  was  not  time-barred  under  Section  44  of  the  Rent  Recovery 
Act. 

APPEAL  from  the  decree  of  C.W.W.  Martin,  District  Judge  of  Salem, 
reversing  the  decree  of  S.  Manavalayya,  District  Munsif  of  Salem,  in  Suit 
No.  339  of  1883. 

The  plaintiff  being  a  tenanb  of  land  in  a  certain  jaghir  failed  to  pay 
rent  for  fasti  1290  and  the  defendant  obtained  a  warrant  from  the  Collec- 
tor (see  Section  41  of  the  Kent  Recovery  Act),  "authorizing  him  to  enter 
on,  and  take  possession  of,  the  premises."  Within  fifteen  days  after 
service  of  the  warrant,  the  plaintiff  appealed  to  the  Deputy  Collector 
under  Section  43  of  the  above  Act,  but  the  appeal  did  not  come  on  for  dis- 
posal for  a  jear,  and  in  the  meanwhile,  on  13th  May  1882,  the  police  put 
the  defendant  in  possession  of  the  premises. 

On  30th  June  1883  the  appeal  was  dismissed;  and  on  the  [480]  28th 
July  1883  the  plaintiff  instituted  the  present  suit  to  recover  possession  of 
the  land.  The  District  Munsif  held  that  the  plaintiff's  claim  was  barred 
on  the  ground  that  he  should  have  brought  his  action  within  one  month 
from  the  date  of  bis  dispossession  (see  Section  44  of  the  Rent  Recovery 
Act).  The  District  Judge  reversed  this  decision  and  also  found  that  the 
plaintiff  had  a  saleable  interest  in  the  land  at  the  time  of  his  ejectment. 

Defendant  appealed. 

Mr.  Subramanyam,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ )  delivered  the 
following 
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JUDGMENTS. 

BRANDT,  J. — The  contenbion  that  bhe  courbs  below  were  not  warranb- 
ed  on  bhe  evidence  before  them  in  holding  that  the  respondent  had  a 
saleable  interest  in  the  land  cannot  be  supported. 

The  respondent  in  his  plaint  set  out  that  the  lands,  of  which  he  was 
dispossessed,  were  acquired  by  his  fiSher  bv  purchase,  and  his  title  was 
not  disputed  by  the  aopellanb.  Objection  is  taken  to  the  finding  of  the 
District  Judge  on  the  issue,  that  he  refers  only  to  a  decision  in  another 
suit,  but  the  District  Munsif  in  his  judgment  states  thab  the  oral  and 
documentary  evidence  adduced  by  the  plaintiff  in  this  suit  proves  "  that 
the  raiyats  in  the  jaghir  have  a  saleable  interest  in  their  lands;  the  District 
Judge  says  that  "  the  Munsif 's  finding  in  the  present  case  seems  justified 
by  the  record;  "  and  the  depositions  have  not  been  printed  to  show  that 
there  was  no  evidence  in  support  of  this  finding. 

The  only  question  then  to  be  determined  is  whether  the  issue  as  to 
limitation  has  been  erroneously  decided  by  the  District  Judge. 

Section  43  of  Rent  Act  (Madras)  provides  that  "  the  warrant  shall  be 
entrusted  to  some  officer  of  police  who  shall  serve  it  in  the  manner  laid 
down  in  Section  39  of  this  Act.  When  no  appeal  shall  be  preferred  to 
the  Collector  within  fifteen  days  afber  service,  or  when  an  appeal  has  been 
preferred  and  decided  against  the  defaulter,  and  when  the  amount  named 
in  the  warrant  is  not  discharged,  the  police  officer  shall  place  the  person 
who  has  procured  the  warrant  in  possession,"  and  Section  44  that  "  upon 
delivery  of  possession  the  tenancv  existing  between  the  defaulter  and 
the  landholder  shall  cease  and  determine,  unless  an  action  shall  ba 
brought  in  the  proper  Court  of  Civil  Jurisdiction  within  one  [481] 
month  to  reverse  such  delivery  of  possession  and  shall  be  prosecuted 
to  a  successful  determination."  It  is  admitted  that  within  fifteen  days 
after  service  of  the  warrant,  the  respondent  did  appeal  to  the  Deputy 
Collector  ;  the  appeal  was  not,  ic  is  stated,  disposed  for  a  year  or  more  ;  in 
the  meanwhile  the  police  bad  placed  the  person  who  procured  the  warrant 
in  possession. 

It  is  contended  for  the  appellant  that  the  words  "upon  delivery  of 
possession  "  in  Section  44  must  be  construed  to  refer  to,  and  to  include 
delivery  of  possession,  however  wrongfully  given.  For  the  respondent  it 
is  urged  that  those  words  must  be  construed  with  reference  to  the  preced- 
ing section,  and  that  delivery  of  possession  as  provided  therein  was  intended 
by  the  Legislature ;  that  until  the  tenant's  appeal  was  disposed  of  the 
police  had  no  authority  to  give  possession  ;  that  an  Act  of  the  Legislature 
must  ba  construed  reasonably,  hut  that  it  would  involve  an  absurdity  if 
the  tenant  were  to  be  compelled  to  have  resorb  bo  a  regular  suit  for  which 
there  would  be  no  necessity  if  his  appeal  to  the  Collector  were  allowed. 

The  peculiar  sense  in  which  the  words  "  upon  delivery  of  possession  " 
are  used  must;  be  determined  by  the  context ;  and  having  regard  to  this 
there  can  be  no  reasonable  doubt  that  in  using  the  first  four  words  in 
Section  44,  the  Legislature  ha  1  in  view  the  possession  to  be  given  under 
the  preceding  section  ;  the  act  of  the  Collector  in  issuing  the  warrants 
under  Section  41  is  a  ministerial  act  on  his  part,  and  the  appeal  provided 
in  Section  44  was  clearly  intended  to  afford  the  tenant  an  opportunity  of 
contesting  in  a  summary  manner  the  right  of  the  landlord  to  take  proceed- 
ings under  Section  39.  If  the  tenant  be  successful,  there  would  be,  as 
the  intention  unquestionably  was,  an  end  of  the  proceedings. 
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One  part  of  an  Act  should  so  be  construed  by  another  that  the  whole 
may,  if  possible,  stand  ;  whereas,  if  the  construction  contended  for  by  the 
appellant  be  adopted,  the  tenant  would,  so  far  as  recovery  of  his  land  is 
concerned,  be  without  remedy,  unless  he  instituted  in  a  Civil  Court  a  suit 
which  the  Legislature,  ib  may  be  assumed,  evidently  contemplated  only  in 
the  event  of  his  appeal  baing  disallowed  and  possession  given  as  required 
under  Section  43. 

MUTTUSAMI  AYYAR,  J. —  lam  of  the  same  opinion.  I  desire  to  point 
out  that,  if  the  appellant's  contention  were  to  prevail,  limitation  would  run 
against  the  tenant  before  he  was  in  a  position  [482]  to  sue.  Tne  shorter 
period  of  limitation  is  prescribed  in  cases  in  which  the  tenants  appeal 
against  the  warrant  for  ejectment,  because  dispossession  under  Section  43 
is  the  result  of  an  adverse  decision  against  the  tenant,  and  until  there  is  an 
adverse  decision  to  which  the  tenant's  dispossession  can  be  referred,  the  one 
year  rule  can  have  no  application. 

This  second  appeal  fails  and  is  dismissed  with  cost. 


9H.  482  (P.C.)  =  13  I. A.  147  =  4  Sar.  P.C.J.  728  =  10  Ind.Jur.  423. 

PEIVY  COUNCIL. 
PRESENT : 

Lord  Watson,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Richard  Couch. 

[On  appeal  from  the  High  Court  at  Madras.] 


EAMALAKSHAMiMA  (Defendant)  v.  EAMANNA  (Plaintiff). 
[23rd  June  &  10th  July,  1886.] 

Limitation  Act  XV of  1877,  Schedule  II,  Article  144 — Adverse  possession — An  outside 
person  claiming  an  interest  in  an  estate  together  with  an  undivided  family — 
Inheritance  to  such  owners. 

In  a  family  of  three  undivided  brothers,  an  estate  was  purchased  by  the  eldest 
as  manager,  on  whose  application  a  fourth  party,  a  sister's  husband,  was  recorded 
in  the  revenue  records  as  a  co-proprietor  with  them.  The  latter,  even  if  he  by 
joining  in  the  purchase  had  become  entitled  lo  an  undivided  fourth  share  in  the 
estate,  did  not  thereby  become  a  member  of  the  undivided  family  ;  and  the 
members  of  ic  would  not  have  had  a  right  to  succeed  to  his  fourth  share,  which 
would  have  descended  to  his  own  heirs  :  the  other  three-fourths  which  he  would 
not  hav*  inherit* d  going  by  survivorship  among  the  members  of  the  family.  A. 
son  of  the  eldest  brother  obtained,  by  the  deaths  of  his  father  and  uncles,  sole 
possession  of  the  whole  estate  : 

Held,  that  be  did  not  take  the  one-fourth  share  above  mentioned  by  any 
right  of  inheritance,  and  that,  in  the  absence  of  proof  that  his  possession  of  it 
WHP  by  authority  of  the  fourth  recorded  co-proprietor,  his  possession  must  be 
presumpd  to  have  been  adverse  to  the  latter  ani  to  any  one  claiming  through 
him.  It  followed  that  a  suit  to  obtain  from  those  claiming  through  the  son, 
who  was  now  dead,  the  one  fourth  share,  brought  more  than  twelve  years  after 
po-session  taken  by  the  son,  by  a  purchase,  relying  on  a  title  through  the  fourth 
co-proprietor,  was  barred  by  limitation  under  Article  144  of  the  second  Schedule 
of  Act  XV  of  1877. 

[R.,  12  Ind.  Gas.  453  (455)  =  6  P.B.  1912  =  218  P  L.R.  1911.] 

APPEAL  from  a  decree  (26th  February  1884)  of  the  High  Court,  revers- 
ing a  decree  (22nd  December  1882)  of  the  District  Judge  of  Godavari. 

[483]  The  suit,  out  of  which  this  appeal  arose,  was  brought  against 
the  Collector  of  the  Godavari  District  as  Agent  to  the  Court  of  Wards  and, 
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1886        in  that   capacity,    guardian  of  a    mibor  widow,  whose  husband,    Sarva- 
JULY  10.     rayya,   deceased   on  23rd   July  1869,  had    in  his  life-time  possessed  the 

estate  claimed. 

PRIVY  This  was  one-fourth  of  the    mutta    Kesanakurru,    in  the   Godavari 

COUNCIL.  District.     The  whole  mutta  was  purchased  in  1848  by   Balasu  Buchchi 
"~~~         Krishnayya,  who  had  two  brothers  then  joint  with  him,  Pattabbiramayya 
and  Adinarayana,  and  a  sister  married  to  Anandarayya.     In  1853  Krish- 
na ,.     7      nayya    died,    leaving     one  son.    the    above-mentioned   Sarvarayya,    and 
having  made  the  will,  dated  29th  March  1853,  which  is  set  forth  in  their 
_  A      Lordships'  judgment. 

In  his  petition,  dated  31st  March  1853,  forwarding  his  will  to  the 
Collector,  Krishnayya  stated  that  his  brothers  and  Anandarayya  had  equal 
shares  in  the  mutta,  which  he  applied  to  have  entered  in  their  names,  as 
well  as  that  of  his  son,  the  management  being  in  the  hands  of  Pattabhi- 
ramayya. This  was  carried  out.  Both  the  surviving  brothers  having 
died — one  in  1857  and  the  other  in  1866 — the  management  of  the  mutta 
devolved  on  Sarvarayya,  who  remained  in  possession  till  1869,  when  he 
died  without  issue,  leaving  a  widow  under  age.  The  mutta  was  then  taken 
under  charge  of  the  Court  of  Wards. 

Meantime,  on  the  26th  May  1868,  Anandarayya  sold  the  one-fourth 
share  to  Kadavati  Seshayya,  who,  on  the  8th  March  1880,  transferred  his 
right  to  a  purchaser,  the  plaintiff  in  this  suit,  Addanki  Ramanna.  Neither 
the  latter  nor  Seahayya  obtained  entry  of  their  names  as  proprietors. 
Failing  to  obtain  the  one-fourth  share,  Ramanna  brought  the  present  suit  on 
the  24th  May  1880,  claiming  possession  with  mesne  profits  for  three  years. 

The  Court  of  Wards  answered  on  behalf  of  the  minor  widow,  denying 
that  Anandarayya  had  ever  had  possession  or  had  made  a  valid  sale  of 
the  property. 

On  issues  raising  these  questions,  and  whether  the  suit  was  not  barred 
by  limitation,  the  District  JuHg-a  decided  in  favour  of  the  defendant,  the 
Court  of  Wards.  He  held  that,  under  the  circumstances,  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  Anandarayya  had  the  share 
claimed.  There  was,  however,  nothing  to  show  what  proportion  of  the 
profits  Anandarayya  had  ever  received,  or  whether  he  had  received  any  at  all 
or  ha"!  ever  paid  money  for  his  share  in  the  necessary  expenses  of  the  mutta. 
His  [484]  finding  on  the  evidence  was  that  Anandarayya  was  never  in 
possession  of  the  share,  either  actually  or  constructively,  and  had  only  had 
his  name  entered  as  a  co-proprietor  because  he  was  a  near  relation.  The 
District  Judge  concluded  that,  with  regard  to  the  failure  to  prove  any  kind 
of  possession  by,  or  on  behalf  of,  Anandarayya  down  to  26th  May  1868, 
and  the  absence  of  any  possession  delivered  to  his  transferee  on  or  after 
that  date,  the  lapse  of  twelve  years  had  barred  the  suit  under  Article  144 
of  the  second  Schedule  of  Act'XV  of  1877. 

On  appeal  the  High  Court  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAR  ,J.) 
reversed  the  decree  of  the  District  Court,  giving  judgment  as  follows  : — 

JUDGMENT. 

"  There  is  evidence  to  show  that  the  one-fourth  share  was  acquired 
by  Anandarayya,  and  that  his  title  was  recognized  by  Krishnayya,  the 
managing  member  of  his  family,  who,  by  the  will  of  29th  March  1853, 
directed  that  thereafter  the  estate  should  be  managed  by  Pattabhiramayya. 
This  direction  was  complied  with,  and  the  other  owners  recognized  the 
title  of  Anandarayya  in  December  1853.  Pattahhiramayya  remained  in 
possession  up  to  his  death  in  1866,  when  possession  was  taken  by  his 
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nephew  Sarvarayya  of  his  own  three  shares  as  the  surviving  member  of        1888 
the  joint  family  and  of  Anandarayya's  undivided   one-fourth    share,    pre-     JULY  10. 
sumably  as  heir  to    his  uncle,  the  deceased   manager.     Until   6th  August 
1868,  Sarvarayya  did  not  set  up  a  title  hostile  to  Anandarayya.     We  are 
then  of  opinion    that  the  suit   is  not    barred  by   limitation.     The  seller,   COUNCIL. 
Anandarayya,  died  at  the  end  of  1868,  and  the  purchaser  was  deprived  of        77 ~  _ 
the  opportunity  of  examining  him    to    ascertain  in  what  manner,  if  any,        pn\. 
he  had  enjoyed  the  share  recorded  in  his  name.     We  consider  the   better      '   '  '!« 
evidence  indicates  a  bona  fide  intention    on  the  part  of  Krishnayya  and        '    '     _T 
his  brothers  to  admit    the  right  of  Anandarayya    as  a   co-purchaser.     If      r£,Q  =  J0 
they  had  desired  to  make  a  gift  to  him,  there  is  no  reason  why  they  should 
not  have  done  so,  for  in  1848  the  son    of  Krishnayya  was  not    born;    but          ' 
however  this  may  be,  the  survivors  admittel  his  title  and  his  possession. 

"  For  these  reasons  we  find  the  plaintiff  has  made  out  his  case ;  and 
reversing  the  decree  of  the  Court  of  first  instance,  we  decree  the  claim 
with  costs  and  future  interest  at  six  per  cent  from  the  date  of  this  decree. 
The  amount  of  mesne  profits  will  be  determined  in  execution  of  decree." 

[485]  Mr.  /.  D.  Mayne  and  Mr.  A.  Phillips  for  the  appellant  con- 
tended that  Anandarayya  transferred  no  title  to  Seshayya,  not  having 
any  ;  and  that,  independently  of  question  of  title,  the  suit  was  barred 
by  limitation,  as  the  possession  of  those  through  whom  the  appellant 
claimed  had  been  adverse  for  twelve  years  and  more  before  the  suit  was 
brought  as  against  Anandarayya  and  those  claiming  under  him.  If  the 
testamentary  disposition  made  by  Krishnayya  in  1853  was  taken  as  the 
origin  of  Anandarayya's  title,  then  that  title  failed  ;  because,  already,  in 
that  year  Sarvarayya,  son  of  Krishnayya,  was  living,  and  the  right  of 
survivorship  in  the  brothers  of  Krishnayya  and  in  Sarvarayya  could  not  be 
defeated  by  a  will  attempting  to  confer  a  title  upon  Anandarayya  and 
depriving  the  joint  family  to  that  extent.  Reference  was  made  to 
Lakshmano  Dada  Naik  v.  Ramchandra  Dada  Naik  (1),  in  which  it  was 
held  that  the  alienation  of  an  undivided  share  could  not  take  place  by  a 
father's  will,  as  if  by  alienation  in  his  lifetime.  The  bequest  to  Ananda- 
rayya, if  relied  on  as  a  bequest,  would  be  invalid  as  against  Sarvarayya. 
On  the  other  hand,  if  the  will  was  not  taken  as  such  origin  of  title,  it  was 
for  those  who  claimed  through  Anandarayya  to  show  on  what  state  of 
things  and  on  what  right  of  property  in  him  they  relied.  This  they  had 
not  shown.  Nothing  but  evidence  of  the  actual  state  of  the  facts  would 
aid  the  plaintiff's  case,  for  the  presumption  was*  against  the  husband  of 
the  sister  having  an  interest  in  the  estate  of  the  undivided  brothers,  to 
whom  he  was  no  relation.  The  presumption  was  also  against  him  in 
regard  to  the  source  of  the  purchase  money,  which,  coming  from  Krish- 
nayya, must  be  presumed  to  have  belonged  to  the  undivided  family.  To 
show  the  inferences  that  ought  to  be  drawn  in  questions  of  ownership  upon 
purchases  in  regard  to  the  source  of  the  purchase  money  and  to  presump- 
tions of  the  Hindu  law,  reference  was  made  to  Sreemanchunder  Dey  v. 
Gopaulchunder  Chuckerbutty  (2),  Nawab  Azimut  Ali  Khan  v.  Hurdwaree 
Mull  (3),  and  Faez  Buksh  Chowdry  v.  Fukeeroodeen  Mahomed  Ahassun 
Chowdry  (4). 

Again,  the  assignment  by  Seshayya  was  invalid.  Lastly,  in  regard 
to  limitation,  the  possession  of  Sarvarayya,  after  he  had  succeeded,  on 
the  death  of  his  uncle,  to  the  management  of  the  estate,  was  not 

(1)  5  B.  48  =  7  I.  A.  181.  (2)  11  M.I.A.  28. 

(3)  13  M.I.A.  395.  (4)  14  M.I.A.  234. 
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1886        taken  on  behalf  of  Aoandarayya  as  to  the  one  [$86j   fourth  of  the  mutta, 

JULY  10.     but  was  adverse  to  him,  both    before  and  after   the  date  of  the  stle  to 

Seshayya,  an  adverse  possession  for  even  two  days  before  that  date  b^ing 

PRIVY      sufficient  to  bring  the  case  under  Article   144,  a  period  which   had   been 

COUNCIL,   much  exceeded. 

:r~  Mr.  ft.  V.  Doyne  and  Mr.  G.  R.  Johnstone,  for  the  respondent,  argued 

'  that  Anandarayya  had  a  title  to  the  one-fourth  share  upon  the  admission 

147-  aD(^  recoSuition  of  the  undivided  family,  his  name  having   been  entered  in 

48       P  C  J  fche  ^ollectorate  books  at   Krishnayya's  request.     The  Court  of  Wards, 

728-10    ' tnough  in  a  Position  to  produce  all  the  revenue  records   and  papers   relat- 

~          ing  to  this  estate,  had  not  displaced  the   prima  facie  title  made  out.     It 

ar>     could  not  be  argued  that  Sarvarayva's  possession  was   adverse,  in   regard 

to  the  one-fourth  share  only,  to  the  recorded  co-proprietor  of  it  without 

showing  that  some  assertion  of  right  to  it  had  been  made,     But  far  from 

this  having  taken  place,  Sarvarayya  had   taken   possession  of  the  whole 

mutta  as  heir  to    his   uncle  Pattabhirammayya,    who,    in   the  capacity  of 

manager,  had  held  the  whole  estate  as  well  on  bahalf  of   Anandarayya  as 

on  behalf  of  the  others  entitled. 

Counsel  for  the  appellant  were  not  called  upon  to  reply. 

JUDGMENT. 

On  a  subsequent  day,  July  10th,  their  Lordships'  judgment  was  deli- 
vered by 

SlR  BARNES  PEACOCK  : — This  is  an  appeal  from  a  decision  of  the 
High  Court  of  Judicature  at  Madras,  by  which  a  decree  of  the  District 
Court  of  Godavari  in  favour  of  the  present  appellant,  the  defendant  in  the 
suit,  was  reversed. 

The  suit  was  commenced  on  the  24th  of  May  1880.  The  plaintiff, 
now  respondent,  prayed  that  his  right  might  he  established  to  a  fourth 
share  in  the  mutta  of  Kesanakuru,  in  the  District,  of  Godavari,  and  that 
a  fourth  share  might  be  divided  and  delivered  over  to  him,  with  Us.  3,000 
on  account  of  past  profits  for  three  years,  at  Es.  1,000  a  year,  for  his  one- 
fourth  share. 

The  suit  was  brought  against  the  defendant,  the  Collector  of  the 
District  of  Godavari,  as  Agent  to  the  Court  of  Wards  and  guardian  of 
Eamalakshamma,  a  minor,  who  was  the  widow  of  Sarvarayya,  deceased. 
The  plaintiff  claimed  as  a  purchaser  of  the  undivided  fourth  share.  He 
alleged  that  one  Anandarayya,  who,  as  the  joint  proprietor  of  the  mutta,  had 
been  entitled  to  a  fourth  share  thereof,  and  had  been  in  enjoyment  of  the 
same  on  the  26th  of  May  1868  by  a  registered  sale  deed,  sold  his  right, 
title,  and  interest  therein  for  Rs.  10,000  to  Seshayya,  who,  on  the  8th  of 
[487]  March  1880,  sold  the  same  to  him,  the  plaintiff,  for  Es.  5,000.  It 
appears  that  the  estate,  of  which  the  plaintiff  claimed  an  undivided  fourth 
share,  was  originally  purchased  some  time  about  the  year  1848,  before  the 
birth  of  Sarvarayya,  the  deceased  husband  of  Eamalakshamma,  by  hia 
father  Krishnayya,  in  his  own  name  ;  that  at  that  time  Krishnayya  and 
his  two  brothers,  Pattabhiramavya  ami  Adinarayana,  constituted  a  joint 
Hindu  family  governed  by  the  Mitakshara  law  of  inheritance.  There  was 
no  direct  evidence  to  show  what  funds  were  employed  in  the  purchase  of 
the  estate.  The  presumption,  therefore,  in  the  absence  of  evidence  to  the 
contrary,  would  be  that  it  was  purchased  with  joint  family  funds,  and  that 
the  estate  so  purchased  became  the  joint  estate  of  the  family.  However, 
on  the  31st  March  in  the  year  1853,  after  the  birth  of  Sarvarayya,  Krish- 
nayya his  father  presented  to  the  District  Collector  of  Godavari  an  arzi 
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accompanied  by  a  will,  dated  the  29bh  March  1853,  which    he  stated  that        1886 
he  had  executed  to  his  younger  brothers,  &e.  JULY  10. 

The  following  is  a  copy  of  the  will  : — 

"  Will  executed  on  the   29bh    March    1853   by  me,    Balasu   Buchchi 
Krishnayya,  proprietor  of  kasba  Kapileswarapuram,  &c.,  in   favour  of  my  COUNCIL, 
son,  Bucticbi  Sarvarayya,  and  the  joint  proprietors  with  me  of  Kapiies-      9  j«~482 
warapurain,  i.e..  my   two  undivided   brothers,    Pattabiramayya  garu  and      <pc)  = 
Aaiuatayanarayuilu  garu.  13  1  A  147  = 

''  The  illness  I  have    been   suffering   from   for  the   last  two    months  ,*       PCJ 
having  at  present  grown  serious,  I    think    that    I   cannot  survive  it  any      723  =  10 
longer,  and  as,  after  my  death,  my  son,  Bucbcbi  Sarvara>ya    and  both  ol    .  j  ju 
you  are  the  joint  proprietors  of   our  joint  proprietary  estate  of    kasba        i2s 
Kapileswarapuram,  possessing  equal  rights,  you  three  should  jointly  enjoy 
the  said  estate,  and  you  Pattabhiramayya,  who  are  capable   of   managing 
business,  should  manage  the  whole  business  from  this  day,  until  my  son, 
who  is  now  a  minor,  should  enter  into  a  partition  of  the    estate  with  you 
on  attaining  his  proper  age.     Further,  as  all  of  us  possess  equal    rights  to 
Kesanakurru  mutta  estate,  which  was  purchased  by  means  of   our  family 
funds  and  the  funds  of  Kolupati  Anandarayudu,  the  husband  of  our  sister, 
and  which  now  stands  registered  in  my  name  alone,  you  four  persons,  i.e., 
my  two  undivided  brothers,    my  son  Buchchi  Sarvaiayya,  atd   Kolupati 
Anandarayudu,  who  is  the  husband  of  our  sister,  should  jointly  enjoy  the 
produce  of  Kesanakurru  mutta." 

[488]  This  is  the  estate  in  dispute. 

"  You  Pattabhiramayya  should  hold  yourself  also  the  management  of 
the  business  of  the  said  estate  of  Kesatakurru  mutta  from  this  day,  and 
as  your  younger  brother,  Adinaia\arjarayudu,  my  wile,  atd  our  brother- 
in-law,  Kolupati  Anandarayudu,  have  all  agreed  to  your  taking  the  res- 
ponsibility of  managing  the  said  Kesacakurru  mutta,  you  should  protect 
the  whole  family,  holding  the  management  of  the  Kesanakurru  mutta 
yourself.  If  you  should  think  of  dividing  the  said  two  muttas  among  your- 
selves, Kapileswarapuram  should  be  divided  into  three  shares  among  my 
son  Bucbchi  Sarvarayya  and  >ou  both  who  have  been  joint  ptopnetors 
with  me,  and  Kesanakurru  mutta  into  four  shares  among  you  three  and 
Kolupati  Anandarayudu,  and  each  should  get  registered  in  bis  name  his 
share  and  enjoy  each  his  share.  Until  then  you,  Pattabhirama\ya, 
should  conduct  the  whole  management  of  the  two  estates  yourself,  and 
until  my  son  Buchchi  Sarvarayya  attains  bis  proper  age,  you  should 
protect  him,  his  sister,  and  his  wife,  and  celebrate  the  marriages,  &c.,  of 
him  and  his  sisters.  Should  it  hajpen  that  you  have  to  divide  among 
yourselves  each  his  share,  before  Buchchi  Sarvarayya  attains  his  pro- 
per age,  you  yourself  should,  until  he  attains  his  proper  age,  retain  his  share 
of  the  estate  under  you  and  manage  it  yourself,  and  hand  over  to  him 
his  estate  on  his  attaining  his  proper  age.  Will  executed  of  iny  full 
accoid. 

"  (Signed)     BUCHCHI  KRISHNAYYA." 

It  is  unnecessary  in  the  view  which  their  Lordships  take  of  the  case 
to  determine  what  was  the  effect  of  the  arzi  and  will  oi  Krisbnay\a,  or  to 
consider  the  effect  of  the  documentary  and  other  evidence  adduced  in 
support  of  Anandarayya's  title ;  for  assuming  that  he  had  a  title  to  an 
undivided  fourth  share  in  the  estate,  his  right  and  the  rights  of  those 
who  claim  under  him  appear  to  their  Lordships  to  have  been  barred  by 
limitation. 
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It  was  proved  by  Seshayya  fchat  he  married  a  granddaughter  of  Anan- 
JULY  10.  darayya,  that  he  made  advances  of  money  to  him  from  time  to  time  to 
the  extent  of  Rs  6.000,  and  that  Anandarayya,  heing  unable  to  discharge 
PRIVY  njs  debt.  sold  his  share  in  discharge  of  the  debt  and  for  an  additional 
COUNCIL,  sum  of  Rs.  4,000,  which  were  paid  to  him  by  Seshayya;  and  that 
9  M~482  on  ^e  ^n  °f  March  1880  Seshayya  resold  the  share,  together  with 
'  past  profits  thereof,  to  the  plaintiff  [489]  for  Rs.  5,000.  It  was 

13  I  A  147-  prove<^  fchat  Seshayya,  and  admitted  that  the  plaintiff  never  had  pos- 
ts Pf  J  seS8i°D  °f  anv  part  of  the  estate,  and  never  received  any  portion  of  the 
728  =  10  Pro^ts  thereof.  In  order  to  show  what  little  confidences  Seshayya 
.  ~  had  in  hjs  title,  it  may  be  observed  that  in  the  bill  of  sale  from 
'  _  him  to  the  plaintiff  he  stipulated  that  the  plaintiff  should  not  recover 
from  him  any  costs  which  he  might  incur  on  account  of  suits  that 
he  might  bring  for  the  recovery  of  proprietorship,  and  of  the  past  profits, 
or  the  amount  paid  for  the  purchase  in  case  his  suit  for  recovery  of  the 
property  should  be  dismissed. 

The  absence  of  possession  is  carried  as  far  back  as  the  26th  May  1868, 
the  date  of  the  sale  to  Seshayya.  a  period  of  twelve  years,  minus  two  days, 
prior  to  the  24th  May  1880,  the  date  of  the  commencement  of  the  suit. 

One  of  the  issues  raised  in  the  suit  was  whether  the  plaintiff,  or  those 
under  whom  he  claims,  ever  had  possession  of  the  property  in  the  suit, 
and  whether  the  suit  was  barred  by  limitation.  The  only  question  to  be 
considered  is  whether  during  the  two  days  prior  to  the  26th  May  1868 
Anandarayya  had  an  actual  or  constructive  possession  of  a  one-fourth  share, 
or  whether  the  possession  of  Sarvarayya  was  not  adverse  to  him  during 
that  period. 

Adinarayana,  the  younger  brother  of  Krishnayya,  died  in  1857,  and 
Pattabhiramayya,  the  eider  brother,  who  appears  to  have  acted  as 
manager  in  accordance  with  the  will  of  Krishnayya,  died  in  1866  or  1867, 
and  on  his  death,  Sarvarayya,  who  had  no  authority  to  act  as  manager 
of  Anandarayya's  fourth  share,  assuming  him  to  have  had  one,  entered 
into  possession  of  the  whole  estate. 

It  does  not  appear  uoon  any  credible  evidence  that  Anandarayya 
ever  received  any  portion  of  the  rents  and  profits  of  the  estate,  a  fact 
which  must  have  been  capable  of  proof  had  it  existed. 

Their  Lordships  cannot,  believe  the  evidence  of  the  plaintiff's  wit- 
nesses, of  whom  the  fifth,  viz.,  Seshayya,  the  first  purchaser  of  Ananda- 
rayya's fourth  share,  went  to  the  extent  of  stating  that  Anandarayya 
managed  the  estate,  and  the  first  of  whom  stated  that  although  the  lease 
to  his  master  was  in  the  name  of  Pattabhiramayya,  the  rent  was  paid  to 
Anandarayya  and  never  to  the  other  sharers.  Their  Lordships  concur  with 
the  Subordinate  Judge  who  heard  the  plaintiff's  witnesses  and  saw  their 
demeanour,  and  who  stated  that  he  was  not  satisfied  with  them.  The  High 
Court  does  not  express  an  opinion  at  variance  with  the  finding  of  the  Sub- 
[490]  ordinate  Judge  that  Anandarayya  was  never  in  possession  or  enjoy- 
ment of  the  one-fourth  share.  It  is  improbable  that  if  Seshayya  believed 
that  Anandarayya  was  in  the  management  of  the  estate  or  in  the  receipt 
of  a  fourth  share  of  the  rents  and  profits  up  to  the  time  of  his  purchase, 
he  having  purchased  that  share  for  Rs.  10,000,  would  have  allowed  Sarvar- 
ayya to  retain  the  exclusive  possession  of  the  whole  estate  and  of  the  rents 
and  profits  thereof  for  a  period  of  nearly  twelve  years  without  any  attempt 
to  recover  his  share.  He  says  as  the  estate  had  been  in  the  management 
of  the  Court  of  Wards  for  twelve  years,  he  remained  quiet,  thinking  be 
would  have  to  incur  much  expense  if  he  should  institute  a  suit.  Again 
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he  states  that  as  the  estate  was  made  over  to  the   Court  of  Wards,    he        1886 
sold  for  Es.  5,000  the  share  that  he  had  bought  for  Es.  10,000,  not  being     JULY  10. 

able  to  file  a  suit.     The  High  Court  says  :  "  The  seller,  Anandarayya,  died 

at  the  end  of  1868,  and  that  the  purchaser  was  deprived  of  the  oppor-  PRIVY 
tunity  of  examining  him  in  what  manner,  if  any,  he  had  enjoyed  the  COUNCIL, 
share  recorded  in  his  name."  It  must,  however,  be  borne  in  mind  that  _r~I 
Anandarayya  lived  for  eight  or  nine  months,  and  Sarvarayya,  for  up-  _~,  * 
wards  of  twelve  months  after  the  sale  to  Seshayya,  during  which  j  _ 
period  the  latter  might  have  brought  a  suit  against  Sarvarayya  and  '  'PJ^ 
called  Anandarayya  as  a  witness  to  prove  that  he  had  received  his  share  ar  _Jn 
of  the  profits  down  to  the  time  of  the  sale  to  Seshayya,  if  such  had  baen  T  ~ 
the  fact.  The  Subordinate  Judge  alludes  to  the  delay  on  the  part  of  °  in^ 
Sashayya,  He  stated  that  he  was  confirmed  in  the  view  that  Ananda- 
rayya was  never  in  possession,  by  the  consideration  that,  had  he  really 
been  in  possession,  his  vendor  would  not  have  remained  quiet  for  nearly 
twelve  years.  The  High  Court  say  that,  until  the  6th  of  August  1868, 
Sarvarayya  did  not  set  up  a  title  hostile  to  Anandarayya.  But  if  Ananda- 
rayya never  had  possession  of  the  one-fourth  share  from  the  time  of  Krish- 
nayya's  death  in  1853,  and  Sarvarayya  and  his  uncles,  as  a  joint  Hindu 
family,  had  the  exclusive  possession  thereof  without  any  claim  on  the 
part  of  Anandarayya,  of  which  there  is  no  proof,  there  seems  to  be  no 
reason  why  Sarvarayya  should  set  up  any  title  hostile  to  Anandarayya. 
Their  Lordships  fail  to  sea  any  reason  why,  if  no  claim  was  made,  a  hostile 
title  should  ba  set  up.  As  soon,  however,  as  Anandarayya  presented  his 
petition,  on  the  14th  July  1868,  more  than  fifteen  years  after  the  date  of 
Krishnayya's  will,  tohaveSeshayya's  name  registered  asthe  proprietor  of  the 
one-fourth  [491]  share  in  consequence  of  his  purchase,  Sarvarayya  did,  on 
the6th  August  following,  object  to  such  registration,  disputed  Anandarayya's 
title,  and  asserted  that  he  had  never  shared  in  the  profits  of  the  estate. 
The  Collector,  in  consequence  of  such  objection,  refused  to  register  the  one- 
fourth  share  in  Sashayya's  name.  Yet  even  then  Sashayya  took  no  pro- 
ceedings to  enforce  his  claim,  and  allowed  Sarvarayya  to  retain  possession 
of  the  whole  estate  up  to  the  time  of  his  death,  on  the  23rd  July  1869, 
shortly  after  which  date  the  whole  estate  was  taken  under  the  care  of  the 
Court  of  Wards  for  the  infant  widow  of  Sarvarayya,  and  so  remained 
until  the  commencement  of  the  suit.  The  High  Court  say  that  Pattabhi- 
ramayya  remained  in  possession  up  to  his  death  in  1866,  when  possession 
was  taken  by  his  nephew  Sarvarayya  of  his  own  three  shares  as  the  sur- 
viving member  of  the  joint  family,  and  of  Anandarayya's  undivided 
fourth  share,  presumably  as  heir  to  his  uncle,  the  deceased  manager. 
This,  however,  is  clearly  an  error.  If,  as  represented  by  Krishnayya  by 
his  will  of  1853,  the  estate  was  purchased  by  means  of  the  family  funds  and 
the  funds  of  Anandarayya,  and  Anandarayya  was  entitled  to  an  undivided 
fourth  share,  Anandarayya  was  not  entitled  to  such  share  as  a  member  of 
the  joint  family,  for,  as  the  husband  of  a  sister  or  daughter  of  Krish- 
nayya, he  would  not  become  a  member  of  the  joint  family,  nor  would 
his  share  be  inheritable  by  the  members  of  the  joint  family  according  to 
the  Mitakshara.  His  share  would  ba  inheritable  by  his  own  heirs,  and 
the  other  three-fourths  would  pass  to  the  surviving  members  of  the  joint 
family  by  survivorship.  It  was  impossible,  therefore,  for  Sarvarayya  to 
succeed  to  Anandarayya's  fourth  share  during  Anandarayya's  lifetime 
by  inheritance  from  his  uncle,  the  deceased  manager.  It  appears  to  their 
Lordships  that  it  must  be  presumed  that  at  least  from  the  time  when 
Sarvarayya  took  possession  after  his  uncle's  death  the  possession  was 
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1886       adverse  to  Anaodarayya,   and,  consequently  that  the  suit  was  barred  by 
JULY  10.    limitation  by  Article  144,  Schedule  2,   Act  XV  of  1877.     If  Sarvarayya 

claimed  to  take  the  one-fourth  share  as  heir  to  his  uncle,  the  possession 

PRIVY      was  clearly  adverse  to  Anandarayya   within  the  meaning  of  Article  144r 
COUNCIL,  and  the  suit  would  also  be  barred  by  limitation. 

~™  Upon  the  whole,  their  Lordships  are  of  opinion  that  the  decree  of  the 

•  Subordinate  Judge  was  correct,   and  they   will,   therefore,  humbly  advise 

1  «    if  _  Her  Majesty  that  the  decree  of  the  High  Court  be  [492]  reversed,   that 

•    '        ~  the  decree  of  the  First  Court  be  affirmed,  and  that  the  respondent  do  pay 

ar.    .   -J-fji-,0  CO9t;g-  of  fcne  appellant  in  the  High  Court. 

The  respondent  must  also  pay  the  costs  of  this  appeal. 
Ind.  Jur.  Solicitor  for  the  appellant,  H.  Treasure. 

*Z9i  Solicitors  for  the  respondent,  T.  Lnxmore  Wilson  &  Co. 

9  M.  492. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and. 
Mr.  Justice  Parker. 


RAMASAMI  AND  ANOTHER  (Plaintiffs]  Appellants  v.  KADAR 
BlBl  (Defendnt  No.  1),  Respondent*      [14th  and  23rd  July,  1886.] 
Contract  Act,  Section  264—  Partnership — Notice  of  dissolution — Sleeping  partner. 

A,  6  and  C  traded  together  in  partnership  as  B,  G  &  Co.,  A  being  a  sleeping 
partner.  After  the  partnership  was  dissolved,  B  and  C  continued  to  trade 
together  under  the  same  name  and  incurred  debts  to  the  plaintiffs,  who  sued  to 
recover  the  amounts  from  A,  B  and  C.  The  plaintiffs  had  not  dealt  with  the  old 
partnership,  nor  received  notice  of  its  dissolution,  and  it  was  not  alleged  that 
they  knew  of  A's  previous  connection  with  it : 

Held,  that  the  suits  did  not  lie  against  A. 
[R.,   3  Ind.  Gas.  445  (448)  =  3  8.L.R.  140  ;  76  P.R.  1903.] 

THESE  were  appeals  against  the  decrees  of  J.W.  Reid,  District  Judge 
of  Coimbatore,  modifying  the  decreas  of  P.  Narayanasami  Ayyar,  District 
Munsif  of  Coimbatore,  in  original  suits  325  and  490  of  1885. 

The  respondent  (defendant  No.  l)  entered  into  partnership  with  defend- 
ants Nos.  2  and  3  on  21st  June  1883  and  traded  with  them  as  a  sleeping 
partner.  The  names  of  defendants  Nos.  2  and  3  alone  appeared  in  the  trade 
name  of  the  Firm.  The  partnership  was  dissolved  on  30th  June  1884  on 
the  retirement  of  the  respondents ;  defendants  Nos.  2  ond  3  however,  con- 
stituted a  new  Firm  and  carried  on  the  business  under  the  old  partnership 
name.  The  new  Firm  dealt  with  the  plaintiffs  (appellants)  for  skins 
and  bark,  and  then  suits  were  brought  against  defendants  Nos.  1,  2  and 
3  to  recover  money  due  on  accounts  stated.  The  plaintiffs  had  not  dealt 
with  the  old  partnership  and  had  not.  received  notice  of  its  dissolution, 
•and  it  was  not  averred  that  they  knew  of  respondent's  [493]  previous 
connection  with  it.  The  Munsif  passed  decrees  for  the  sums  claimed 
against  all  three  defendants. 

Defendant  No.  1  appealed  agarnst  these  decrees,  and  the  District 
Judge  modified  them  by  ordering  the  suits  as  against  defendant  No.  1  to 
•be  dismissed. 

Plaintiffs  appealed  to  the  High  Court,  on  the  ground,  inter  alia,  that 
the  lower  Court  was  wrong  in  holding  that  in  respect  of  a  new  customer 
DO  notice  is  necessary. 

'  Second  Appeals  948  and  977  of  1885. 
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Sundram  Ayyar  and  Krishna  Ayyar,  for  appellants. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

Defendants  1-3  entered  into  partnership  on  21st  June  1883  to  trade 
at  Coimbatore  under  the  name  of  "  Padsha  Rowten,  Peer  Muhammad 
Meracoyer  and  Co.,"  i.e.,  the  names  of  defendants  2  and  3  only  appeared 
in  the  designation  of  the  firm.  The  partnership  was  dissolved  on  30th 
June  1884  by  exhibit  E,  on  which  date  defendant  No.  1  retired,  and 
defendants  2  and  3  continued  to  trade  under  the  same  designation  as 
before.  The  two  appellants  are  found  by  the  District  Judge  to  be  "  new 
customers  "  of  the  firm  after  the  date  of  exhibit  E :  one  of  them  lives  at 
Annur,  near  Mettupalaiyam,  in  the  Coimbatore  District,  and  about  40 
miles  from  Coimbatore  ;  the  other  in  Madras,  over  300  miles  from  Coim- 
batore ;  and  the  question  in  these  appeals  is  whether  the  defendant  No.  1 
can  be  held  liable  to  their  claims  against  the  firm. 

From  the  judgment  of  the  District  Court  we  do  not  understand  that 
it  was  denied  on  the  appeal  that  these  appellants  were  "  new  customers" 
of  the  firm,  and  we  must  accept  the  finding  upon  the  question  of  fact. 

It  was  then  urged  that  the  Judge  had  misconstrued  Section  264  of 
the  Indian  Contract  Act  and  the  judgment  of  Garth,  C.J.,  in  Chundee  Churn 
Dutt  v.  Eduljee  Cowasjee  Bijnee  (l),  in  holding  that  no  notice  of  disso- 
lution of  partnership  was  necessary  in  respect  of  new  customers. 

Section  264  enacts  that  persons  dealing  with  a  firm  will  not  be  affected 
by  a  dissolution,  of  which  no  public  notice  has  been  given,  unless  they 
themselves  had  notice  of  such  dissolution.  In  the  present  case  the  firm 
with  which  appellants  opened  dealings  con- [494]  sisted  of  defendants 
2  and  3,  and  there  has  been  no  change  in  the  Firm  since  the  dealings  were 
commenced.  It  would  certainly,  therefore,  He  upon  appellants  to  aver 
and  prove  that  they  commenced  dealings  with  the  Firm  on  the  strength 
of  their  belief  that  defendant  No.  1  was  a  partner.  This  they  have  not 
done,  and  the  presumption  would  be  against  any  such  supposition,  since 
the  name  of  defendant  No.  1  did  not  appear  in  the  designation  of  the 
Firm. 

It  appears,  moreover,  from  paragraph  3  of  the  judgment  of  the  Lower 
Appellate  Court,  that  defendant  No.  1  was  never  at  any  time  more  than 
a  dormant  partner,  since  the  Articles  of  Agreement  (A)  stipulated  that 
defendants  Nos.  2  and  3  should  conduct  the  business,  and  defendant  No.  3 
was  specially  employed  to  do  many  acts  for  her  and  represent  her 
in  dealing  with  third  parties  —  an  arrangement  only  natural  and 
such  as  we  should  expect  in  the  case  of  a  Muhammadan  lady.  The 
retirement  of  a  dormant  partner  is  an  exception  to  the  usual  rule  that  a 
partner's  agency  ends  by  notice  (see  Lindley  on  Partnership,  4th  edition, 
pages  405 — 408),  and  it  was  not  averred  that  appellants  knew  defendant 
No.  1  to  be  a  dormant  partner,  notwithstanding  that  her  name  did  not 
appear  in  the  designation  of  the  Firm.  An  old  customer  might  possibly 
be  supposed  to  have  known  the  fact,  but  there  would  be  no  such  pre- 
sumption in  the  case  of  a  new  customer,  and  there  is  no  evidence  that 
appellants  ever  heard  of  defendant  No.  1  being  a  partner.  Under  these 
circumstances,  we  dismiss  these  second  appeals  with  costs. 

(1)  8  C.  678. 
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1886  9  M.  493  =  10  Ind.  Jar.  436  =  11  Ind.  Jar.  139. 

APQ-  8-  [495]  APPELLATE  CIVIL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 

LATE  Mr.  Justice  Brandt. 

—  '        EAMACHANDRA  AND  ANOTHER  (Plaintiffs),  Appellants  v.  KRISHNA 
9  M.  498=  (Defendant)  Respondent*      [28th  July,  and  3rd  August,  1886.] 

10  Ind.  Jor. 

436  =  11       Registration  Act  (Act  III  0/1877),  Section  50— Conflict  between  an  unregistered   hypo- 
thecation bond  and  a  subsequently  registered  conveyance — Notice — Decree  on  hypo- 
Ind.  Jar.  tfiecation  bond. 

4Q.Q 

Land  was  hypothecated  to  plaintiff  by  an  unregistered  bond,  dated  29th  May 
1878,  and  afterwards  sold  to  the  defendantjby  a  registered  conveyance,  dated  29th 
June  1879,  which  recited  the  previous  hypothecation.  In  a  suit  brought  by  the 
plaintiff  to  enforce  his  charge  : 

Held,  that  there  was  no  conflict  between  the  instruments,  and  the  hypothe- 
cation bond  was  enforceable  though  unregistered. 

[R.,  16  M.  148  (165)  (P.B.).] 

THIS  was  an  appeal  against  the  decree  of  J.  A.  Davies,  Acting  District 
Judge  of  Tanjore,  confirming  the  decree  of  V.  Srinivasacharlu,  District 
Munsif  of  Valangiman,  in  suit  No.  164  of  1884. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  BRANDT,  J.). 

Bhashyam  Ayyangar,  for  appellants.— The  provisions  of  Section  50 
of  Act  III  of  1877  are  not  applicable.  The  conveyance  to  respondent 
conveying  only  the  equity  of  redemption,  no  conflict  arises  between  it  and 
the  unregistered  hypothecation  bond  to  appellants. 

Rama  Ran,  for  respondent. 

JUDGMENT. 

The  appellants  sued  upon  an  unregistered  instrument  of  hypotheca- 
tion securing  Es.  75  principal  executed  in  favour  of  their  father  by  one 
Kamakshi  Ammal  in  May  1878.  In  June  1879  Kamakshi  Ammal 
executed  a  deed  of  conveyance,  dealing  with  the  land  hypothecated,  to 
the  father  of  the  appellants  among  other  lands  and  conveying  them  to  the 
respondent ;  this  deed  of  conveyance  was  registered. 

[496]  The  plaint  contained  a  prayer  for  the  principal  and  interest  in 
accordance  with  the  terms  of  the  bond,  "holding  the  plaint  property 
liable,"  and  asking  that,  if  necessary,  it  be  sold  to  realize  the  amount 
decreed. 

The  Court  of  First  Instance  found  in  favour  of  the  appellants  on  the 
merits,  and  no  appeal  was  preferred  against  that  finding  ;  but  both  Courts 
allowed  the  plea  of  the  respondent,  viz.,  that  the  sale-deed  passed  to  him 
by  Kamakshi  Ammal,  being  a  registered  instrument,  must  prevail  against 
the  appellants'  unregistered  instrument,  and,  for  the  purposes  of  this 
appeal,  it  may  be  taken  that  this  was  so  decided  in  the  authority  of 
Madar  v.  Subbarayalu  (1). 

It  is  contended  in  appeal  that  that  case  and  the  present  are  not  on 
all  fours  :  that  the  provisions  of  Section  50  of  the  Eegistration  Act  apply 
only  in  cases  in  which  a  registered  and  unregistered  document  are  anta- 
gonistic, not  where  legal  effect  can  be  given  to  one  without  infringement  of 

*  Second  Appeal  1  of  1886. 
(1)  6  M.  88. 

740 


III.]  RAMACHANDRA  V.  KRISHNA  9  Mad.  497 

the  other  Sobhagchand  Gulabchand  v.  Bhaichand  (l),  which  is   the  case       1886 
here,  it  is  said.     And  our  attention  is  also  called  to  Ramaraja  v.  Aruna-     AUG.  3. 
chala  (2),   in  which  the  principle  of  the  decision  in  the  Bombay  case,  just 
above  referred  to,  was  approved,  and  in  which  it  is  said  that  "an  unregister-     APPEL- 
ed  mortgage  is  not  itself  unlawful,  and  a  person  who  has  bought,  subject  to       LATE 
it,  cannot  afterwards  take  advantage  of  the  Eegistration  Act  to  avoid  it."        ClVIL. 

Madar's  case  is  on  all  fours  with  the  present  case,  in  the  following 
respects  :  there,  an  unregistered  instrument    creating  an   incumbrance   of    9  Mt  *95== 
prior  date  was  set  up  in  competition  with  a  registered  sale-deed  of  subae-          "•  "nr* 
quent  date,  and  it  was  found  by  the  Lower  Appellate  Court  that  the  pur- 
chaser and  his  vendors  were  well  aware  of  the  prior  charge,  and  that  the  • 
purchaser  had  retained  a  sum  of  Es.  60  to  pay  it  off. 

The  prior  encumbrancer  had  obtained  a  decree  upon  his  bond,  but 
this  fact  is  not  material  to  our  present  decision,  and  on  the  question  of 
notice,  we  are  not  prepared  to  reconsider  the  view  of  tbat  doctrine  taken 
by  this  Court  in  connexion  with  the  Registration  Act.  But  it  does  not 
appear  that  there  was  any  reference  to,  or  acknowledgment  of,  liability  in 
respect  of  the  prior  encumbrance  contained  in  the  registered  conveyance. 
In  the  present  case,  in  the  registered  sale-deed,  after  recital  of  the  sale,  the 
consider- [49 7]  ation  is  set  forth,  and  as  part  of  this  the  sum  of  Bs.  90  then 
due  on  account  of  the  appellants'  hypothecation  claim  is  set  out :  this  sum 
being  described  as  reserved  with  or  retained  by  the  purchaser  to  be  paid  by 
him  to  the  appellant,  and  it  is  contended  in  the  present  case  that  the  equity 
of  redemption  alone  was  sold,  or  in  other  words  tbat  the  estate  was  sold 
subject  to  the  charge.  On  the  other  side  it  is  urged  that  the  sale  was 
absolute,  not  conditional,  and  that  the  mere  recital  of  the  manner  in 
which  the  consideration  was  made  up  cannot  avoid  the  consequence  of 
non-registration  of  the  appellants'  instrument  as  regards  the  claim  against 
the  land  ;  that  though  it  is  possible  the  purchaser  might  be  held  to  stand 
in  the  position  of  a  trustee  of  the  money,  and  an  action  for  money  had 
and  received  for  the  appellant's  use  might  be  maintainable,  the  recital  of 
the  existence  of  a  prior  charge  does  not  debar  the  respondent  from  relying 
on  the  exception  arising  out  of  Section  50  of  tbe  Eegistration  Act,  does 
not  amount  to  a  covenant  on  the  part  of  the  purchaser  to  pay  the  charge, 
and  cannot  be  held  to  create  amiability  in  respect  of  the  charge  as  affecting 
the  land  conveyed. 

We  concur  in  the  proposition  stated  by  the  learned  Judges  in 
Sobhagchand  Gulabchand  v.  Bhaichand  (1),  and  in  Ramaraja  v.  Aruna- 
chala  (2J  that  the  respondent's  vendor  coufd  honestly  sell  subject  to  any 
equities  arising  out  of  prior  charges  created  on  the  property  sold,  and  that 
an  unregistered  mortgage  is  not  itself  invalid,  and  that  a  person  who  has 
bought  subject  to  it  cannot  afterwards  take  advantage  of  the  Eegistration 
Act  to  avoid  it ;  and  we  do  not  see  that  there  is  any  conflict  between  the 
decision  in  the  latter  case  and  that  in  Madar's  case. 

In  the  last-mentioned  case  the  facts  that  the  purchaser  was  aware 
of  the  prior  incumbrance,  and  had  retained  a  sum  of  money  to  pay  off  a 
prior  charge  were  held  to  be  of  no  avail  to  tbe  incumbrancer  holding  an 
unregistered  instrument,  as  against  an  absolute  deed  of  sale  registered, 
in  which  no  mention  was  made  of  such  incumbrance ;  but  the  retention 
of  money  by  the  purchaser  to  pay  off  the  prior  charge  may  have  been 
treated  by  the  Subordinate  Judge  and  appears  to  have  been  referred  to  in 
argument  only  as  evidence  of  notice.  The  question  whether  such 

(1)  6  B.  193.  (2)  7  M.  248. 
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1886        retention  had  the  effect  of  passing  the  estate  to  the  purchaser  subject  to 

AUG.  3.      [498]    the  prior  charge  does  not  apoear  to  have  been  raised.     We   have 

~  to  deal  with  a  different  case,  viz.,  one  in  which  in  the  registered  instrument 

APPEL-     of  saie  itself  the  estate  is  sold  with  notice  to  the  purchaser  of  the  charge, 

LATE       and  the   sum  then   due  to  the  incumbrancer   is  left  with    the  purchaser 

CIVIL,      under  an  express  or  implied  agreement;  on  his    part  to  pay  it  over  to  the 

incumbrancer. 

9  M.  495=  rpne  question  then  is  whether,  having   regard  to  the  recital  of  the 

)  Ind.  Jur.  prior  charge,  and  of  the  retention  of  the  money  due,  the  purchaser  should 

be  held  to  have  purchased  the  land  subject  to  the  prior  charge.     If  he  did, 

Ind.  Jar.     WQ  shoui<3  \iO\^  that  the  fact  of  appellants'    iastrument  of  mortgage  being 

139.         unregistered  does  not  debar  the  appellants  from  relying  on  the  recital  in 

the  respondent's  registered  sale-deed,  or  from  availing  themselves  of  the 

legal  consequences  of  that  recital,  and  does   not  enable  the  purchaser,  who 

bought  subject  to  that  charge,  to  avail  himself  of  the  Eegistration  Act  to 

avoid  it. 

There  is,  it  istrue,  in  thedefendant's  conveyance,  no  covenant  expressed 
on  the  respondent's  part  to  pay  the  mortgage  debt,  but  having  regard  to 
the  ordinary  manner  in  which  conveyances  are  drawn  in  this  country,  we 
have  no  doubt  that  the  vendor  sold  and  the  vendee  purchased  subject  to 
the  appellant's  hypothecation  lien.  The  vendor  did  not;  profess  to  sell,  nor 
contract  to  convey,  more  than  the  estate  which  remained  to  him  subject 
to  that  charge. 

Nor  can  the  purchaser  succeed  unless  he  puts  ia  proof  an  instrument 
which  itself  discloses  these  facts. 

There  is  then  no  conflict  between  the  two  documents,  and  we  consider 
that  the  appellants  are  entitled  to  decree  for  the  sum  claimed,  with  interest 
and  costs  throughout  and  interest  from  date  of  institution  of  the  suit,  at  8 
per  cent,  per  annum  till  date  of  payment,  to  be  realized  by  sale,  if  neces- 
sary, of  the  property,  if  the  amount  due  be  not  paid  within  six  months  from 
the-date  of  the  decree  of  this  Court. 
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PRESENT : 

Lord  Hobhouse,  Sir  Barnes  Peacock,  and  Sir  Richard  Couch. 
[On  appeal  from  the  High  Court  at  Madras.] 


SURIYA  EAU  (Plaintiff]  v.  THE  EAJA  OF  PITTAPUR  AND  ANOTHER 
(Defendants).      [4th  June,  1886.] 

Mitahshara  law  of  inlieritance — A  son's  power  to  adopt — Impartible  estate— Failure  to 
prove  alleged  custom  in  a  family  against  adoption— Invalid  agreement  beliceen 
fattier  and  fattier' s  brotlier,  in  a  joint  family ,  contrary  to  rights  of  son  already  born. 

Two  brothers,  undivided  under  the  Mitakshara,  the  family  estate  being  an 
impartible  zamindari  in  the  possession  of  one  of  them  who  had  a  son,  contracted 
with  each  other  that,  in  the  event  of  an  indefinite  failure  of  male  issue,  in  the 
line  of  either  of  them,  the  estate  should  descend  in  the  line  of  the  brother 
having  aurasa,  (self- begotten)  issue,  and  should  not  be  alienated  from  the  line  of 
the  latter  by  adoption  : 

Held,  that  this  contract  did  not  bind  the  son  not  to  adopt,  or  exclude  from 
the  inheritance  a  son  adopted  by  him.  Such  a  stipulation  was  contrary  to  the 
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law  declared   in  the  Tagore  case  (1)   and   was  ineffectual   to  prevent  the  son's         1886 
exercising  his  right  of  adoption. 

[R.,  19  B.  428  (458)  ;  31  C.  Ill  (117) ;  8  Ind.  Gas.  897  (902)  =  4  S.L.R.  88.] 

T>p  TTT-TT 

APPEAL   from    a  decree  (19th   September  1881)  of  the  High  Court,   „ 
affirming  a  decree  (23rd  August  1880)  of  the  District  Judge  of  Godavari.       'OUNCIL. 

This  appeal  arose  out  of  a  suit  claiming  the  impartible   zamindari     9  u.  49$ 
of  Pittapur,  of  which  a  former  zamiadar,  Venkata   Niladri  Eau,    died  on      (P.C.)  = 
the  25th  of   February    1828,  leaving   three   sons.     Of  these,  the  eldest,  13  I.A.  97=8 
Veokata  Suriya  Eau,  succeeded  his  father  as    zamindar,  and  the  others  $  gar.  P. C.J. 
obtained  maintenance.     In  1845,   Venkata  Suriya  Eau,  and  his  surviving      725  =  10 
brother,   Kumara   Venkata  Eau,    tbe  third  brother  Buchi  Venkata  Eau    in(i.  jur< 
being  then  dead,  made  an  agreement,  in  the  form  of  kararnamas  executed        392; 
by    the    brothers  in   each   other's  favor,  whereby  it  was  declared   that 
certain  villages    comprised    in    the   zamindari  were   set   apart   for   the 
maintenance  of  tbe  younger  brother.  The  agreement,  which  bore  date  26th 
April  1845,  contained  the  clause  set  forth  in  their  Lordships'  judgment, 
to  the  effect  that  the  family  property  should,  in  the  event  of  failure  of 
[500]  issue  in  the  line  of  either  of  the  brothers  in  possession  of  the  zamin- 
dari, go  over  to  the  line  of  the  other  brother  having  aurasa   issue,    and 
"  should  not  be  alienated  by  making  adoption  and  the  like." 

The  present  Eaja,  son  of  Venkata  Suriya  Eau,  whom  he  succeeded  in 
the  possession  of  the  impartible  zamindari  in  1850,  adopted  a  son  on  the 
28th  September  1873,  he  having  no  issue  of  his  body,  though  he  was 
married.  Against  this  Eaja,  as  first  defendants,  and  the  son  adopted  by. 
him,  as  second  defendant,  this  suit  was  brought  in  1879  by  the  present 
appellant. 

The  latter  was  the  son  of  the  Eaja's  paternal  uncle,  Kumara  Venkata 
Eau,  who  was  one  of  the  parties  to  the  kararnamas  of  1845.  The  plaintiff 
sought  to  obtain  a  declaration  that  the  adoption  was  invalid,  alleging  an 
old  and  uninterrupted  custom  to  exist  in  this  family  that  no  adoption 
should  be  made  obstructing  the  right  of  succession  in  the  nearest  male 
line ;  and  that  if  any  Eaja  for  tbe  time  being  had  no  aurasa  issue  or  male 
beirs  of  his  body,  then  the  eldest  and  nearest  male  in  the  aurasa  line  of 
the  original  founder  was  to  get  the  inheritance.  This  family  custom  had 
been  confirmed  by  the  kararnamas  of  26th  April  1845,  on  which  the  plain- 
tiff also  relied. 

The  defendants  having  denied  the  existence  of  the  alleged  custom, 
and  the  effect  ascribed  by  the  plaintiff  to  the  kararnamas  of  1845,  the 
principal  issues  were  whether  the  former  could  be  proved,  and  whether  the 
latter  were  valid  as  against  the  present  Eaja. 

The  District  Judge  found  that  the  family  was  undivided,  the  zamindari 
being  ancient  and  impartible  and  descending  to  the  eldest  son  alone.  The 
fact  which  he  accepted  that  adoption  had  not  taken  place  in  fifteen 
generations  of  successive  Eajas,  of  whom  five  had  been  childless,  was 
insufficient,  in  his  opinion,  to  establish  a  family  custom  acted  upon  through 
a  long  series  of  years,  such  as  would  displace  the  general  law.  Besides 
finding  against  the  alleged  customs,  he  was  of  opinion  that,  as  a  matter 
of  Mitakshara  law  no  head  of  a  family  could  so  bind  his  living  co-parcener, 
by  a  contract  entered  into  without  the  consent  of  the  latter,  as  to 
deprive  him  of  the  right  legally  incident  to  his  share  in  the  estate,  viz., 
the  right  to  adopt.  He  referred  to  K.  Venkatmmanna  v.  K.  Brammanna 
Sastrulu  (2),  Mayne  on  Hindu  Law  and  Usage  [501]  paras.  292,  293  and 

(1)  9  B.L.B.  377,  (403)  =  I.A.  Sup.  Vol.  1872—73,  47.         (2)  4  M.H.C-R.  345. 
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1886       294.     The  case  cited  showed    that   where,  upon   the  division  of  family 

JUNE  4.     property,    the  co-parceners  agreed  that  the  share  of  any  one  of   them,   or 

his  heirs,    dying  without  issue,  should  be  divided  among  the  other  share- 

PRIVY      holders,  and  the  son  of  one  of  the  latter,  contrary  to  the  above  agreement, 

COUNCIL,  sold  the  share,  which  he   inherited   from  his  father,  who  received  it  upon 

~~~ .,      the  division,  the  sale  was    held  valid  as  his  right  of  disposition  could  not 

,p  Q  32     be  taken  away  in  the  above  manner. 

'   '  The  suit  was  dismissed  with  costs,  and  an   appeal  against  this  decree 

4S  PCJ  was  dismissed  by  the  High  Court  (KINDERSLEY  and  MUTTUSAMI  AYYAR, 
r'_ '  '  'JJ.).  They  were  of  opinion  that  in  the  case  of  an  impartible  zamindari, 
I  d  J  belonging,  as  this  did,  to  a  joint  Hindu  family,  each  co-parcener  had  two 
'  „  distinct  rights  against  the  zamindar  for  the  time  being.  The  one  was  a 
right  to  be  maintained,  the  other  an  interest  in  succeeding  to  the  zamindari 
by  survivorship.  The  grant  made  in  this  case  of  villages,  for  the 
maintenance  of  a  junior  branch  of  the  family,  did  not,  in  the  absence 
of  an  express  contract  to  that  effect,  imply  a  renunciation  of  the  right 
of  succession  by  survivorship.  The  acceptance  of  maintenance  by  an 
undivided  member  of  a  joint  Hindu  family,  before  division,  would  not, 
in  the  case  of  impartible  estate,  any  more  than  in  the  case  of  partible, 
bar  his  right  of  inheritance.  So  much  as  to  the  effect  of  the  kararnamas. 
The  decision,  however,  rested  upon  this,  that  no  custom  that  the 
actual  zamindar  should  not  adopt  had  been  proved  to  exist  in  this 
family.  Although  in  five  instances  childless  zamindars  in  this 
family  had  abstained  from  adopting,  it  did  not  appear  that  any  one  of 
them  had  done  so  because  he  was  prohibited  by  the  custom,  of  the  family 
from  so  doing.  And,  if  any  such  custom  had  existed,  the  attempt  to  pre- 
clude adoption  by  agreement  need  not  have  been  made. 

The  judgment  of  the  High  Court,  after  stating  the  facts,  was  as 
follows  : — 

"  We  agree  with  the  District  Judge  in  finding  that  the  parties  are 
not  divided.  In  every  zamindari  which  belongs  to  a  joint  Hindu  family, 
each  co-parcener  has  two  distinct  rights  as  against  the  zamindar  for  the 
time  being  in  connection  with  the  estate.  He  has  the  right  to  be  main- 
tained, and  he  has  the  right  to  succeed  to  the  zamindari  by  survivorship. 
A  grant  of  villages  in  lieu  of  his  claim  and  that  of  his  descendants  to  a 
periodical  payment  for  their  maintenance  is  of  the  nature  of  a  final 
arrangement  for  the  [502]  support  of  the  junior  branch  of  the  family ; 
and,  in  the  absence  of  an  express  contract  to  that  effect,  it  does  not  imply 
a  renunciation  of  the  right  of  succession  by  survivorship.  The  acceptance 
of  maintenance  by  an  undivided  member  of  a  joint  Hindu  family  before 
division,  will  not  bar  his  right  to  demand  partition  in  the  case  of  partible 
property,  and  when  the  estate  is  impartible,  this  right  of  enforcing  is 
modified  into  a  right  of  succession. 

"  But  we  rest  our  decision  upon  the  determination  of  the  second 
question,  whether  the  adoption  of  the  second  defendant  by  the  first  defend- 
ant is  invalid  by  reason  of  a  custom  in  the  family  that  the  zamindar  does 
not  adopt. 

"  On  this  question  we  agree  with  the  District  Judge  in  finding  that 
no  custom  binding  on  the  defendant,  that  the  actual  zamindar  should  not 
adopt  a  son,  has  been  proved.  Such  a  custom  would  be  so  much  at 
variance  with  the  general  Hindu  l£w,  with  the  religious  feelings  which 
impel  a  sonless  Hindu  to  make  an  'adoption  and  with  those  texts  which. 
encourage  the  practice  of  adoption,  that  it  may  be  doubted  whether,  in  a 
tribe  of  Hindu  origin,  such  a  custom  would  be  enforced.  But,  in  the* 
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present  case,  it  is  sufficient  to  say  that  no  such  custom  has  bean  proved.        1886 

It  appears  that  among    sixteen  persons,    who  have  in   succession  held     JUNE  4. 

the  zamindari  before  the  first  defendant,  five  died  without  male  issue,  and 

might,  but  did  not,  adopt  a  son.     But,    of  those  five  men,  one  died  at  the 

age  of  27,  another  at  28,  and  two  others  at  48,  tbe  age  of  the  remaining  COUNCIL. 

one    being  unknown.     No   argument   can     safely   be    drawn    from    the        wTToQ 

cases  of  those  who  died  at  the  early  age  of  27  or  28  ;  and  even  the  others          '     ' 

may  not  have  abandoned  all  hope  of  begetting  a  son.     It  is,  impossible  to     ' .'.   ~ 

say  what  reasons,  if  any,  may  have  influenced  the  elder  men  to  abstain  from  ,  _  '    '    -~I 

adopting  a  son.  They  may  not  have  found  a  suitable  boy  for  adoption.  They      ™a-4n 

may  have  doubted  whether  an  adoption  would  be  recognized  by  tbe  ruling 

power ;  or  they  may  have  been  indisposed,  for  some  other  reason,  to  adopt  a 

son.  But  it  does  not  appear  that  any   zamindar  abstained  from   adoption, 

because  he  was  prohibited  from  making  an  adoption  by  the  custom  of  the 

family  ;  and,  if  any  such  custom  had  obtained  in  the  family,  and    had  been 

recognized  as  having  the  force  of  law,  it  would  have  been  unnecessary  for  tbe 

plaintiff  and  his  father  to  bind  themselves  by  express  agreement  not  to  adopt. 

The  answer   filed  by  Suriya  Rau,  the   father  of   first  defendant,   in  Suit 

23  of  1820,  goes  no  further  than  this,  that  '  from   the  days  of  the   founder 

[503]  up  to  this  time  no  member  of  our  family,  who  was  a  Raja,  adopted 

a  son.'     And  in  his  answer  to  the  appeal  2  of  1823  he  says  that '  nobody 

in  this  samasthanarn  who  up  to  this  time  was  Raja    made  an  adoption.' 

In  that  suit,  Niladri  Rau  was  resisting  the  claim  of  one  Buchi  Tammayya 

to  be  his  adopted  son,  and  if  at  that  time  (1820).   he  could   have    pleaded 

that  the  adoption  would  have  been  void  as  prohibited  by   family   custom, 

he  would  have  said  so.     But  he  argued  only  that  tbe  adoption  of  a  son  by 

the  Raja  was  unprecedented,  and  therefore  improbable. 

"  Tbe  agreement  executed  by  the  first  defendant's  father  in  favour  of 
the  plaintiff's  father  in  1845  provides  that  in  case  of  the  failure  of  naturally 
born  sons  in  either  line,  the  other  line  should  take  the  immoveable  property 
of  both.  '  But  it  should  not  be  alienated  (to  strangers)  by  making  an 
adoption  or  the  like.'  The  word  '  to  strangers  '  are  to  be  found  only  in  the 
counterpart.  It  may  here  be  observed  that  the  first  defendant's  father  had 
no  power  to  bar  bis  son  by  the  agreement  of  1845  from  the  exercise  of  his 
right  to  adopt  a  son  in  the  event  of  his  having  no  male  issue.  Similar 
expressions  are  to  be  found  in  the  agreement  executed  in  1869  by  the 
present  first  defendant  in  favour  of  his  brother  since  deceased.  So  in  the 
recital  at  the  commencement  of  the  letter  addressed  by  the  first  defendant 
to  the  Governor  in  Council  in  1871,  it  was  recited  that  the  zamindari  had 
'  descended  ur  ler  the  rule  of  primogeniture  through  a  line  of  legitimate 
heirs  uninten  upted  by  any  adoption.'  And  in  the  proposed  answer  it 
was  recited  'as  it  has  never  been  customary  in  the  family  of  the  late  Raja 
for  the  Raja,  who  reigns,  to  adopt  children.' 

"  All  these  recitals  appear  to  us  merely  to  point  to  the  undoubted  fact 
that  hitherto  the  actual  zamindar  had  not  made  an  adoption.  In  some 
instances  the  fact  is  used  as  an  argument  to  show  that  in  the  particular 
instance  an  adoption  by  the  zamindar  would  be  improbable,  but,  in 
no  case  has  it  been  stated  that  such  adoption  was  prohibited  by  any 
rule  observed  in  the  family,  or  that  such  an  adoption  would  be  void. 
The  oral  ev'dence,  which  is  not  very  reliable,  points  in  the  same  direc- 
tion. On  r.'ie  second  question,  therefore,  we  are  of  opinion  that  tbe 
plaintiff  has  not  shown  that  the  adoption  of  the  second  defendant  by 
the  first  was  invalid  by  reason  of  any  custom  in  the  family  binding  upon 
him." 
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On  this  appeal,  Mr.  J.  D.  Mayne  and  Mr.  G.  P.  Johnstonc  appeared 
for  the  appellant ;  Mr.  J.  F.  Leith,  Q.C..  and  Mr.  R.  V.  [504]  Doyne  for 
the  respondents.  It  was  not  attempted,  for  the  appellant,  to  dispute  the 
finding  of  both  the  Courts  in  India  that  the  alleged  family  custom  against 
adoption  had  not  been  proved.  But  the  argument  on  behalf  of  the 
appellant  related  to  the  effect  of  the  agreement  of  1845,  considered  as  a 
family  arrangement.  It  was  contended  that  the  entire  absence  of  any 
previous  adoption  in  this  family,  and  the  strong  tendency  to  avoid 
adoption  shown  by  successive  zamindars,  should  have  been  considered  in 
'  connection  with  the  fact  of  the  agreement  of  1845  having  been  entered 
into,  the  large  proportion  of  the  zamindari  devoted  to  the  maintenance  of 
the  younger  brother,  and  the  terms  of  the  agreement.  It  having  been 
shown  to  be  in  accordance  with  the  feelings  of  the  family  that  the  agree- 
ment should  be  made,  the  question  was  wheoher  the  son's  rights  under  the 
Mitakshara  might  not  be  considered  as  waived  in  support  of  what,  in  this 
family,  was  regarded  as  an  expedient  family  arrangement,  founded  on 
good  consideration.  There  had  been  a  ratification  of  what  the  father  had 
arranged.  As  to  what  constituted  ratification,  see  Trowell  v.  Shenton  (1). 

Eeference  was  also  made  to  Raja  Venkata  Rao  v.  Court  of  Wards  (2) 
and  Fanindra  Deb  Raikat  v.  Rajeswar  Das  (3). 

JUDGMENT. 

Without  counsel  for  the  respondents  being  called  upon,  their  Lord- 
ships' judgment,  after  Mr.  J.  D.  Mayne  and  Mr.  G.  P.  Johnstone  had  been 
heard,  was  delivered  by 

SlR  BAKNES  PEACOCK. — This  case  has  been  very  ably  argued  by  the 
learned  counsel  for  the  acpellant.  He  very  properly  did  not  contend  that 
the  custom  not  to  adopt  had  been  proved.  This  is  a  question  of  fact  which 
was  decided  concurrently  by  both  Courts  below,  and  could  not  properly 
be  raised  now  before  this  committee. 

The  case  having  now  been  thoroughly  sifted,  it  appears  that  the  only 
point  to  be  decided  is,  what  was  the  legal  effect  of  the  agreement  of  the 
26th  of  April  1845  between  Suriya  Rau  and  his  brother  Kumara.  At 
that  time  Gangadhara,  the  son  of  Suriya,  was  living.  The  estate  was 
governed  by  the  Mitakshara  law.  It  is  clear  that  Suriya,  the  father, 
could  not,  by  the  agreement  of  1845,  so  bind  the  estate  that  an  adopted 
son  of  his  son  Gangadhara  should  not  take  by  descent.  The  agreement 
is  contained  in  the  10th  article,  by  which  the  two  brothers  stipulated  as 
follows : — 

"  As  to  the  immoveable  property  belonging  to  us  hoth,  the  said 
[505]  immoveable  property  shall,  in  case  of  the  failure  of  '  aurasa'  (self- 
begotten)  male  issue  in  either  of  these  two  lines,  i.e.,  either  for  yourself 
or  in  your  line  of  aurasa  sons,  or  in  my  line  of  aurasa  sons,  be  put  in 
possession  of  the  other  line,  bub  it  shall  not  be  alienated  by  making 
adoption  and  the  like."  It  is  unnecessary  for  their  Lordships  to  determine 
whether  that  agreement  was  or  was  not  binding  between  the  parties  who 
made  it.  It  is  clear  that  the  father  of  Gangadhara  could  not  bind  his  son, 
who  was  then  in  existence,  not  to  adopt,  or  legally  stipulate  that  if  be 
should  adopt  the  son  so  adopted  should  not  inherit.  The  words  are : 
"  In  case  of  the  failure  of  self-begotten  male  issue."  Mr.  Mayne  was  forced 
to  admit  that  those  words  meant  an  indefinite  failure  of  issue  ;  and  that 
an  adopted  son  should  not  ever  take  by  descent  from  his  father.  It 


L.R.  8  Ch.  D.  318. 


(2/  2  M.  128  =  7  I. A.  38. 
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appears  to  their  Lordships  that  that  would  be  entirely  altering  the  law       1886 
of  descent,  and  contrary  to  the  principle  laid  down  in  the  Tagore  case  (l).       JUNE  4. 

Their  Lordships  are  therefore  of  opinion  that  the  decision  of  the  High 
Court  was  right,  and  that  the  agreement  of  1845  did  not  operate  to  pre- 
vent  the  adopted  son  of  Gangadhara  from  succeeding  to  this  property.     It  COUNCIL. 
has  been  very  properly  admitted  by  the  learned  counsel  for  the  appellant        ~~ 
that  the  similar  agreement  which  was  made  by  Gangadhara  is  not  one  of  ' 

which  the  present  plaintiff,  who  was  no  party  to  it,  could  take  advantage.  ..  .  ' 


..  . 
.  _  '    '    r 


Under  these  circumstances,  their  Lordships  will  humbly  recommend 
Her  Majesty  to  affirm  the  judgment  of  the  Hig-i   Court,   and  dismiss  this  = 

appeal.     The  appellant  must  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellant  :  T.  L.  Wilson  &  Co.  392 

Solicitors  for  the  respondent,  the  Eaja  of  Pittapur  :  Frank  Richardson 
d"  Sadler. 


9  M.  506. 
[506]   APPELLATE   CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


AY YAV AYYAR  (Respondent),  Appellant  v.  SHASTRAM  AYYAR 
t  (Petitioner),  Respondent*    [16th  and  20th  August,  1886.] 

Procedure  Code,  Sections  244,  583. 

The  Court  has  power  to  award  to  a  successful  appellant  interest  upon  an  amount 
found  on  appeal  to  have  been  improperly  levied  in  execution  of  a  decree. 

[Appl.,  11  M.  261  (262)  ;    R.,  20  A.  430  (432).] 

IN  suit  14  of  1884  the  Subordinate  Judge  of  Tinnevelly  decreed,  inter 
•alia,  that  defendant  No.  3  should  pay  half  the  costs  of  the  plaintiff.  The 
plaintiff  recovered  Ks.  871-11-0  in  execution.  On  appeal,  the  decree  was 
reversed  and  defendant  No.  3  levied  this  sum,  with  interest,  from  plaintiff. 
Upon  this,  plaintiff  applied  for  a  refund  of  the  amount  levied  as  interest 
(Es.  56-12-3)  and  the  Court  (K.  R.  Krishna  Menon)  ordered  a  refund  on 
the  ground  that  there  was  no  provision  in  the  decree  to  levy  interest. 
Against  this  order  defendant  No.  3  appealed. 

Bhashyam  Ayyangar,  for  appellant. 

Parthasaradi  Ayyangar,  for  respondent. 

The  Court  (COLLINS,  C.  J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  question  before  us  is,  whether  a  Court  can  award  interest  on  a 
sum  ordered  to  be  repaid  by  way  of  restitution  under  a  decree  passed  in 
an  appeal  (Section  583,  Code  of  Civil  Procedure).  We  are  referred  to  the 
decision  in  Ram  Sahai  v.  The  Bank  of  Bengal  (2)  in  support  of  the  contention 
that  appellant  is  entitled  to  interest  on  the  refund  claimed.  The  appel- 
lant's pleader  argues  that  the  case  is  analogous  to  an  order  for  the  refund  of 
profits  in  a  similar  case,  and  refers  to  Lati  Kooer  v.  Sobadra  Kooer  (3). 

On  the  other  hand,  the  respondent's  pleader  urges  that  Re, m  Sahai  v. 
The  Bank  of  Bengal  is  inconsistent  with  the  Full  Bench  [507]  decision 

*  Appeal  against  Order  75  of  1886. 
(1)  9  B.L.R.  377  (403).  (2)  8  A.  262.  (3)  3  C.  720. 
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1886       of  the  same  High  Court  in  Earn  Ghulam  v.  Dwarka  Eai  (l),  in  which  it  was 

AUG.  20.  held  that  a  suit  for  mesne  profits  in  such  a  case  was  not  barred  by  Sec- 
tion 244,  Code  of  Civil  Procedure.  That  decision  was  followed  in  Gannu 

APPEL-    Lai  v.  Ram  Sahai  (2). 
LATE  As  regards  the  recovery  of  mesne  profits   under   Section  583,   the 

CIVIL,      decisions  of  the  Calcutta  and  Allahabad  High  Courts  would  appear  to  be 
conflicting.     But  in  regard  to  the  award  of  interest  upon  a  sum  of  which 

9  M.  506.  the  restitution  is  ordered  under  Section  583  of  the  Code  of  Civil  Procedure, 
we  are  of  opinion  that  the  principles  laid  down  by  the  Privy  Council  in 
Rodger  v.  The  Comptoir  D'Escompte  de  Paris  (3)  on  appeal  from  the 
Supreme  Court  of  Hong  Kong  should  govern  the  case.  In  that  appeal 
Lord  Cairns,  in  giving  the  judgment  of  the  Privy  Council,  pointed  out  that, 
if  only  the  principal  sum  was  restored  to  the  petitioners  without  any 
interest,  a  very  grave  injury  would  be  done.  The  petitioners  would  recover 
a  sum  taken  away  from  them  by  mistake  only  after  a  considerable  lapse 
of  time,  and  without  the  ordinary  fruits  derived  from  the  enjoyment  of 
money.  On  the  other  hand,  these  fruits  would  have  been  enjoyed  by  a 
person  who,  by  mistake  or  wrong,  obtained  possession  of  the  money  under 
a  judgment,  which  had  been  reversed.  Under  those  circumstances,  the 
Privy  Council  held  that  a  perfect  judicial  determination  would  not  be 
arrived  at  unless  the  persons  who  had  had  their  money  improperly  taken 
from  them  should  have  their  money  restored  to  them  with  interest  for  the 
time  during  which  the  money  had  been  withheld. 

After  noticing  the  case  of  Blake  v.  Moivatt  (4)  in  the  House  of  Lords,  in 
which  money  which  had  been  ordered  to  be  paid  under  a  decree  was  order- 
ed by  the  Court  below  to  be  restored  together  with  interest  on  the  capital 
sum,  their  Lordships  proceeded  to  say  that  they  "  had  reason  to  believe 
that  the  practice  of  the  Courts  in  India,  when  there  had  been  a  reversal 
of  the  decree  in  the  Privy  Council  and  money  had  been  ordered  in  India 
to  be  paid  back  in  consequence  of  that  reversal,  was  to  order  the  payment 
of  interest."  Their  Lordships  therefore  believed,  so  far  as  any  precedents 
existed,  they  were  in  favour  of  a  restitution  of  the  money  with  interest, 
and  considered  that  the  practice  was  in  accordance  with  right  principle 
and  justice. 

[508]  This  decision  was  also  followed  by  the  High  Court  of  Allaha- 
bad in  Jaswant  Singh  v.  Dip  Singh  (5),  and  was  held  not  inconsistent 
with  the  Full  Bench  ruling  in  Ram  Ghulam  v.  Dwarka  Eai  (1). 

We  are  of  opinion,  therefore,  that  the  Court  has  power  to  award 
appellant  interest  upon  the  amount  improperly  levied.  We  set  aside  the 
order  of  the  Subordinate  Judge,  and  allow  appellant  interest  upon  the 
sum  levied  at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  his  pay- 
ment of  the  sum  to  the  Court  Amin  till  the  date  of  refund.  The  respondent 
must  pay  appellant's  costs  in  this  appeal. 


(1)  7  A.  170.  (2)  7  A.  197.  (3)  L.  R.  3  P.O.  465. 

(4)  Not  reported  (See  21  Beav.  603).  (5)  7  A.  432. 
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9  M.  508.  1886 

APPELLATE  CIVIL.  APQ-  *• 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  APPEL- 

Mr.  Justice  Parker.  LATE 

CIVIL. 

VENKATARAMAN  AND  OTHERS  (Petitioners  and  Appellants)  v. 

MAHALINGATYAN  (Respondent)*       [30th  July  and£4th  August,  1886.]       9  M-  508« 

Civil  Procedure  Code,  Sections  248,  295,  622 — Execution  Proceedings— Rateable  distri- 
bution— Application  for  furtiier  execution — Notice. 

A,  and  subsequently  B,  obtained  decrees  against  X,  in  execution  of  which  the 
same  land  was  attached,  and  B  obtained  an  order  for  rateable  distribution. 
Neither  decree  was  satisfied.  A  then  applied  for  attachment  of  other  property, 
and  the  sale  was  fixed  for  28th  September.  On  25th  September  B  filed  a  petition 
for  further  attachment  under  Sections  250,  274,  and  also  a  petition  for  rateable 
distribution  under  Section  295  of  the  Code  of  Civil  Procedure.  The  District 
Judge  rejected  the  application  for  execution  as  being  too  late,  and  then  the 
application  under  Section  295,  because  no  application  for  execution  was  pending. 

Eeld,  on  appeal,  that  the  petition  for  execution  was  wrongly  rejected,  but  that 
the  High  Court  could  not,  under  Section  622  of  the  Code  of  Civil  Procedure, 
revise  the  order  rejecting  the  application  under  Section  295  for  rateable  distribu- 
tion. 

[Cited,  3  L.B.B.  275  ;  R.,  65  P.R.  1905.] 

PETITION,  under  Section  622  of  the  Code  of  Civil  Procedure,  praying 
the  High  Court  to  revise  the  order  made  by  J.A.  Davies,  Acting  District 
Judge  of  Tanjore,  on  civil  miscellaneous  petition  No.  757,  and  Appeal 
against  the  order  passed  by  the  same  Court  on  civil  miscellaneous 
petition  758  of  .1 885,  between  the  same  parties. 

[509]  The  facts  are  stated  in  the  judgment  of  the  Court  (COLLINS, 
C.J.,  and  PARKER,  J.). 

Rama  Ran,  for  petitioners  and  appellants. 

Subramanya  Ayyar,  for  respondent. 

JUDGMENT. 

A  decree  was  passed  against  the  respondent,  Gopala  Mahalingayyan, 
in  original  suit  2  of  1884,  on  the  file  of  the  District  Court  of  Tanjore,  in 
execution  of  which  certain  lands  were  attached,  the  sale  of  which  was 
fixed  for  1st  December  1884. 

The  present  petitioners  had  got  a  decree  for  money  against  respond- 
ent in  the  Subordinate  Court  of  Tanjore  (original  suit  74  of  1882),  in 
execution  of  which  the  same  land  was  attached  and  the  sale  fixed  for  17th 
November  1884. 

By  miscellaneous  petition  640  of  1884,  the  petitioners  applied  on 
15th  November  1884  to  the  District  Court  for  rateable  distribution  of  the 
sum  realized  by  the  sale,  and  the  petition  was  granted,  but  neither  of  the 
two  decrees  was  fully  satisfied. 

The  plaintiff  in  original  suit  2  of  1884  again  applied  for  the  attach- 
ment of  other  properties. 

In  petition  No.  757,  the  present  petitioners  applied  for  further  execu- 
tion in  original  suit  74  of  1882,  but  the  Acting  District  Judge,  on  25th 
September  1885,  rejected  the  application  on  the  ground  that  it  was  too 
late,  since  the  lands  of  which  the  attachment  was  sought  were  to  be  sold 
on  28th  September  in  execution  of  the  decree  in  original  suit  2  of  1884, 

•  Appeal  against  Order  7  of  1886  and  C.li.lVlO  of  1886. 
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1886       and  as  notice  had  to  go  to  the  judgment-debtor,  more  than  a  year  having 
AUG.  4.      elapsed  since  the  date  of  the  last  application.     They  appeal  against  this 

order,  urging  that  no  notice  under  Section  248  of  the  Code  of  Civil  Proce- 

APPEL-  (Jure  was  necessary,  since  they  had  made  an  application  for  execution  on 
LATE  15th  November  1884,  in  civil  miscellaneous  petition  640,  which  order  had 
CIVIL,  been  subsequently  confirmed  by  the  High  Court  on  appeal. 

Simultaneously  with  applying  for  further  execution  on  24th  September 
9  M.  508.  1885,  the  petitioners  by  civil  miscellaneous  petition  758  of  1885  asked  for 
rateable  distribution  of  the  assets  to  be  realized  by  the  sale  to  take  place 
on  28th  September.  The  Acting  District  Judge  disposed  of  this  on  the 
same  day  (26th  September),  having  previously  disposed  of  the  application 
for  execution,  and  rejected  it  as  no  execution  petition  was  pending. 

We  have  no  doubt  that  the  Judge  was  in  error  in  dismissing  the 
application  for  further  execution.  No  notice  under  Section  248  of  [510]  the 
Code  of  Civil  Procedure  was  necessary,  and  even  if  it  had  been,  all  that 
is  required  by  Section  295  is  that  the  petitioners  should  apply  to  the 
Court  for  rateable  distribution  before  the  assets  have  bean  realizad,  and 
this  they  did  in  the  present  case. 

We  have,  however,  further  to  consider  whether  this  Court  can,  and 
should,  interfere  under  Section  622  of  the  Code  of  Civil  Procedure,  since 
no  application  was  pending,  one  having  been  rejected  by  mistake,  when 
the  Judge  passed  the  order  refusing  rateable  distribution.  As,  at  the 
moment  of  the  rejection  of  the  application,  no  execution  petition  was  pend- 
ing, it  can  hardly  in  strictness  be  said  that  the  Judge  failed  to  exercise  a 
jurisdiction  vested  in  him  by  law,  though  he  passed  an  order  which  he 
would  not  have  done  had  he  not  been  under  a  mistake  in  the  first  instance. 
It  might  be  possible  to  hold  that  the  petitioners  were  entitled  to  be  placed 
in  the  same  position  as  they  would  have  been  had  the  Judge  not  made  a 
mistake,  but  they  ara  not  without  their  remedy,  and  as  the  assets  have 
probably  now  been  already  distributed,  we  will  refer  them  to  the  remedy 
indicated  in  the  penultimate  clauses  of  Section  295. 

The  Appeal  against  the  order  refusing  execution  must  be  allowed  with 
costs,  and  the  Civil  Eevision  Petition  10  of  1886  is  dismissed,  but  without? 
costs. 
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10  M.  1. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NAEAYANA  AND  OTHERS  (Defendants),  Appellants  v. 

CHBNGALAMMA  AND  ANOTHER  (Plaintiffs),  Respondents* 

[17th  December,  1885,  and  12th  July,  1886.] 

Hindu  Laio  — Unsettled  palayam  held  on  service  tenure  -Commutation  of  service  for  quit- 
rent  -Enfranchisement — Inam  patta  issued  to  Hindu  widow  by  Government, 
acknowledging  lier  absolute  title  to  estate,  not  a  grant  of  a  new  estate — Joinder  of 
plaintiffs— Suit  by  daughter  and  daughter's  son  against  widow  to  declare  alienations 
invalid. 

The  pilayam  of  C.  was  granted  during  the  Muhammadan  rule  to  a  Hindu  on 
service  tenure,  the  condition  being  that  the  grantee  should  maintain  a  body  of 
police  for  the  service  of  the  paramount  power.  This  palayam  was  not  brousht 
under  permanent  settlement  under  the  provisions  of  Regulation  XXV  of  1802, 
The  last  male  holder  died  in  1860  leaving  him  surviving  a  widow  K,  and  daughter 
C.  In  1865  the  Government  discontinued  the  service  and,  in  lieu  thereof  and  of 
the  reversionary  interest  of  the  Grown,  imposed  a  quit-rent,  and  an  inam  patta 
was  issued  to  K.  by  the  inam  Commissioner  by  which  her  title  to  theestatewas 
acknowledged  by  the  Government  of  Madras  and  the  estate  was  confirmed  to  her 
as  her  absolute  property  subjeui  to  the  quit-rent. 

In  1882,  C.  and  her  minor  son  A.  sued  K.  and  others  to  whom  K.  had  alienated 
portions  of  the  estate  for  a  declaration  thai,  they  were  the  reversionary  heirs  of  K. 
and  that  the  alienations  made  by  K.  were  good  only  during  the  lifetime  of  K. 

The  District  Judge  held  that  there  being  no  collusion  between  C.  and  the 
defendants,  A.  was  not  entitled  to  join  in  the  suit  : 

[2]  Held  that  A.  was  entitled  to  join  G.  as  co-plaintiff. 

Held  also  that  the  effect  of  the  inam  p»tta  was  not  to  confer  on  K.  any  new 
estate  but  merely  as  between  the  Grown  and  the  owners  of  the  estate  to  release 
the  reversionary  right  of  the  Crown. 

[F.,  13  Ind.  Gas.  544  (546)  ;  6  M.L.J.  117  (122) ;  Appr.,  13  M.  195  (197)  ;  R.,  32  C.  62 
(70)  =  9  C.W.N.  25;  21  M  47  (48) :  26  M.  339  (358)  :  RO  M.  534  (F.B.)  =  17  M.L. 
J.  101  =  2  M.L.T.  101  ;  13  C.P.L.R.  81  (91) ;  D.,  23  M.  47  (48).] 

IN  suit  No.  9  of  1832  in  the  District  Court  of  Nellore,  Tirvanthipuram 
Chengalamma  and  her  minor  son,  Lakshmi  Kumara  Akkulu  Nayudu 
(represented  by  his  mother),  sued  Cbitteti  Kaonamma,  the  mother  of  plaint- 
iff No.  1,  and  18  others  for  a  declaration  that  plaintiffs  were  the  rever- 
sionary heirs  of  defendant  No.  1,  and  that  alienations  of  portions  of  the 
palayapat  called  Chitteti  palayam  made  by  defendant  No.  1  to  the  other 
defendants  were  not  binding  on  the  plaintiffs. 

The  District  Judge  held  that  plaintiff  No.  2  could  not  join  in  the  suit, 
but  decreed  the  claim  in  full  in  favour  of  plaintiff  No.  1. 

Against  this  decree  the  following  aopeals  were  preferred  : — 

(1)  No.  19  by  defendants  Nos.  3  and  4,  Mummareddi  Tulasamma 
and  her  minor  son. 

*  Appeals  Nos.  8,  9,  19  and  25  of  1885. 
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(2)  No.  25  by  defendant  No.  5,  the  Eaja  of  Venkafcagiri. 

(3)  No.  8  by  defendant  No.  6,  Pennubolu  Narayana  Reddi. 

(4)  No.  9  by  defendant  No.  7,  Nallappa  Eeddi  Adilakshmamma. 
Plaintiff  No.  2  filed  a  memorandum  of  objections  to  the  decree  so  far 

as  it  disallowed  his  claim  to  join  as  a  plaintiff  with  his  mother. 

Eamachandra  Eau  Saheb,  for  appellants  in  Nos.  8  and  9. 

Anandacharlu,  for  appellants  in  No.  19. 

Eama  Eau,  for  appellant  in  No.  25. 

Bhashyam  Ayyangar,  for  respondents. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSIAM  AYYAB,  J.)  delivered  the 
following 

JUDGMENT. 

The  respondent  Chengalamma  is  the  daughter  of  Kannamma,  defendant 
No.  1,  and  the  mother  of  the  minor,  T.  L.  Akkulu  Nayudu,  and  the  several 
appellants  are  the  alienees  of  hamlets  and  villages  which  are  comprised 
in  the  Chitteti  palayam  of  the  District  of  Nellore.  This  palayam,  it  is 
stated  in  the  plaint,  was  originally  granted  to  Chengalamma's  paternal 
ancestor  during  the  Muhammadan  rule  on  condition  that  he  was  to  main- 
tain a  body  of  police  for  the  service  of  the  paramount  power.  The 
original  grantee  and  his  descendants  have  since  continued  to  render  the 
service  and  enjoy  the  estate.  It  is  not,  however,  one  of  the  palayams 
brought  under  permanent  settlement  with  [3]  reference  to  the  provisions  of 
Regulation  XXV  of  1802,  and  the  tenure  on  which  it  was  held  was  that 
of  an  unsettled  palayam  originally  granted  for  police  service.  The  last 
male  holder  was  one  Lakshmi  Ragavappa  Nayudu,  who  died  on  the  23rd 
August  1860,  leaving  him  surviving  his  widow  Kannamma,  defendant 
No.  1,  his  only  daughter,  Chengalamma,  the  respondent,  and  his  mother, 
Narayanamma.  Upon  his  death,  the  estate  devolved  on  his  widow, 
Kannamma,  who  was  heir  at  law,  and  whilst  he  was  in  possession, 
Government  discontinued  the  police  service  in  1865  and  charged  on 
the  palayam  in  perpetuity  a  quit-rent  of  Rs.  1,250  in  commutation 
of  that  service  and  of  the  reversionary  interest  which  the  Crown  claimed 
as  the  paramount  power  under  the  terms  of  the  original  grant.  The  title- 
deed  C  which  was  then  issued  by  <the  inam  Commissioner  on  behalf  of  the 
Governor  in  Council  was  issued  in  the  name  of  Kannamma,  and  it  pur- 
ported to  confirm  the  inam  to  her  in  freehold  or  as  her  absolute  property, 
to  be  held  or  disposed  of  as  she  thought  proper,  subject  only  to  the  pay- 
ment of  the  quit-rent  which  was  charged  upon  it.  It  is  also  alleged  in  the 
plaint  that  Chengalamma  was  an  infant  of  a  year  and  a  half 
old  when  her  father  died,  and  according  to  Act  IX  of  1875,  she  attained 
her  majority  on  the  23rd  August  1877.  On  the  1st  January  1882,  she 
instituted  the  suit  from  which  these  appeals  arise  in  her  own  name  and  on 
behalf  of  her  minor  son  to  obtain  a  declaration  that  the  alienations  made 
by  Kannamma  in  favour  of  the  appellants  were  not  binding  upon  her  as 
reversionary  heir.  It  is  conceded,  however,  that  the  alienations  are  good 
during  the  lifetime  of  defendant  No.  1  and  to  the  extent  of  her  estate  as 
a  Hindu  widow.  The  respondents'  case,  then,  was  that  the  properties 
alienated  were  ancestral,  that  Kannamma  took  but  a  widow's  estate  there- 
in, and  that  the  alienations  were  in  excess  of  that  estate  and  in  contraAren- 
tion  of  the  provisions  of  the  Hindu  Law.  On  the  other  hand,  the  appel- 
lants contended  that  the  alienations  in  which  they  are  interested  were 
made  for  value  actually  paid  and  for  purposes  recognized  by  the  Hindu 
Law  as  binding  on  the  reversioner.  We  may  here  observe  that  though 
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defendant  No.  2,  Chengalamma's  husband,  alleged  at  one  time  that  the 
consideration  mentioned  in  connection  with  some  of  the  alienations  was 
fictitious,  and  though  Kannamma  herself  stated  in  her  evidence  that  the 
gumastas  in  her  service  had  deceived  her,  the  contention  that  the 
consideration  was  fictitious  in  whole  or  in  part  is  not  [4]  pressed  on  us  in 
appeal  in  regard  to  the  sales  and  mortgages  now  under  consideration. 
The  parties  then  proceeded  to  trial  mainly  upon  the  question  whether  those 
sales  and  mortgages  were  made  in  circumstances  which  rendered  them  valid 
against  the  reversioner.  The  Judge  decided  in  favour  of  Chengalamma, 
but  he  observed  in  regard  to  her  minor  son  that  as  he  was  not  the  next 
reversioner  and  as  there  was  no  collusion  between  her  and  the  appellants, 
he  was  not  entitled  to  join  in  the  suit.  From  this  decree  four  appeals 
have  been  preferred — No.  19  of  1885  by  defendants  Nos.  3  and  4  in  regard 
to  the  sale  of  the  village  of  Kesavaram  in  February  1876  under  exhibit  I  A 
and  the  perpetual  lease  granted  in  July  1871  under  document  VII  A  with 
reference  to  40  gorrus  of  land  in  the  hamlet  of  Chittedu ;  No.  25,  by  the 
Raja  of  Venkatagiri,  defendant  No.  5,  in  regard  to  the  sale  of  the  village  of 
Maddali  in  execution  of  the  decree  in  Original  Suit  3  of  1867  on  the  file  of 
the  District  Munsif  of  Nellore  ;  No.  8,  by  defendant  No.  6  in  regard  to 
the  sale  of  Vajjavaripalayam  in  October  1877  under  exhibit  C  ;  and  No.  9, 
by  defendant  No.  7  in  regard  to  the  mortgage  of  the  village  of  Chittedu  in 
March  1874  under  exhibit  I  D  and  the  perpetual  leases  granted  in  July  1871 
and  in  November  1873  under  exhibits  III  D  and  II  D. 

In  connection  with  appeal  19  of  1885,  objection  has  also  been  taken  to 
the  decree  by  Chengalamma  on  behalf  of  her  minor  son  under  Section  561 
of  the  Code  of  Civil  Procedure  in  so  far  as  it  negatives  his  right  to 
join  in  the  suit.  Some  of  the  objections  raised  against  the  decree  and  the 
evidence  in  regard  to  Kannamma's  position  in  life,  the  income  at  her  dis- 
posal, and  the  mode  in  which  she  managed  the  estate  relate  to  all  the  ap- 
peals before  us,  and  it  is  desirable  to  deal  with  them  in  one  judgment. 

It  is  contended  in  appeals  19  and  25  that  the  properties  in  dispute 
were  Kannamma's  self-acquisitions  and  that  Chengalamma  is  not  there- 
fore at  liberty  to  impeach  their  alienation.  If  this  contention  were  to  pre- 
vail, all  the  appeals  should  be  allowed,  and  it  is  necessary  to  consider  the 
grounds  on  which  it  rests  though  at  some  length  it  is  not  denied  that 
the  villages  and  hamlets  sold  and  mortgaged  are  portions  of  the  ancestral 
palayam,  but  it  is  asserted  chat  the  tenure  of  an  unsettled  palayam  is 
such  that  there  can  be  no  proprietary  estate  in  it,  that  on  the  death  of 
each  incumbent  there  is  a  lapse  to  the  Crown,  that  if  the  palayam  is 
still  permitted  to  descend  to  the  heir  at  law,  such  heir  takes  it  not  in 
[5]  continuation  of  the  antecedent  title  (for  there  was  none),  but  as  a 
fresh  grant  from  the  paramount  power,  and  that  the  enfranchisement 
which  changed  the  tenure  into  permanent  and  heritable  property  was  an 
act  of  State  or  an  event  which  occurred  during  Kannamma's  incumbency 
as  a  grantee.  A  tenure  like  this  came  under  the  consideration  of  the 
Privy  Council  in  The  Collector  of  Trichinopoly  \.  The  Zamindar  of 
Marungapuri  and  (his  predecessor's  widow)  Lakkamani  (1).  The  de  facto 
zamindar  was  the  brother  of  the  former  palayagar  and  was  recognized 
by  Government  as  entitled  to  the  palayam  or  appointed  to  it  in 
preference  to  the  widow.  She  alleged  that  the  nominee  of  Govern- 
ment was  an  illegitimate  brother  of  her  husband,  that  the  palayam 
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was  an  ancestral  and  hereditary  tenure,  and  that  the  succession  to  it  was 
governed  by  the  Hindu  Law  and  not  liable  to  be  changed  by  the  appoint- 
ment made  by  Government.  On  behalf  of  the  Crown  the  Collector 
pleaded  among  other  matters  that  the  estate  was  an  unsettled  palayam, 
that  the  right  to  nominate  a  successor  to  the  former  palayagar  was  vested 
in  the  Government,  that  in  the  exercise  of  his  right,  the  Government 
granted  the  palayam  to  the  late  palayagar's  brother,  and  that  the 
grant  being  an  act  of  State  was  not  liable  to  be  impugned  in  any  Municipal 
Court.  The  matter  in  contest  in  that  case  was  mainly  the  character 
of  the  tenure  as  heritable  property  though  with  this  difference,  viz., 
that  the  contest  was  then  between  the  Crown  and  the  heir  at  law,  and 
that  there  was  an  express  appointment  made  by  Government  to  divert 
the  estate  from  the  ordinary  course  of  descent,  whereas  in  the  case 
before  us,  the  Crown  did  nob  at  all  interfere  with  the  ordinary  course  of 
succession  and  the  contest  is  between  a  person  claiming  under  a  Hiniu 
widow  and  her  husband's  reversioner. 

After  considering  the  history  of  the  palayam  tenures  in  this  Presi- 
dency and  the  distinction  between  the  palayams  which  were  permanently 
settled  under  Eegulation  XXV  of  1802  and  those  which  were  not  brought 
under  the  permanent  settlement,  the  Judicial  Committee  observed  that  a 
palayam  might  be  hereditary  though  it  was  not  permanently  settled,  and 
that  the  existence  of  a  proprietary  estate  in  such  palayam  and  the  tenure 
on  which  it  is  held  are  questions  of  fact  which  ought  to  be  judicially  deter- 
mined in  each  case  by  legal  evidence.  There  is  thus  no  doubt  that  we 
[6]  cannot  support  the  contention  that  because  the  palayam  now  in  dis- 
pute was  an  unsettled  palayam  when  the  late  palayagar  died,  there  was  no 
heritable  property  in  it.  Again,  it  may  well  be  that  when  the  Crown  does 
not  step  in  and  supersede  the  heir  at  law,  the  tenure  is  an  ancestral  estate 
as  between  that  heir  and  the  reversioner  though  not  as  between  them  and 
the  Crown.  In  Stree  Rajah  Yanumula  Venkayama  v.  Stree  Eajah  Yanumula 
Boochia  Vankondora  (1),  the  Privy  Council  considered  what  circumstances 
would  support  a  plea  of  self-acquisition  in  regard  to  an  estate  originally 
granted  by  Government.  They  held  that  unless  there  was  a  confiscation 
of  the  antecedent  estate  and  a  fresh  grant  by  a  person  competent  to  con- 
fer a  legal  title,  the  new  occupant  must  be  considered  to  take  the  estate, 
not  as  self-acquisition,  but  in  continuation  of  the  former  title.  Considerable 
stress  was  next  laid  on  the  words  in  the  inam  tit!e-deed-C,  "  Confirmed  to 
you  in  freehold  or  as  your  absolute  property,  &c."  In  construing  those 
words,  regard  must  be  had  to  the  other  parts  of  the  document  and  to  the 
parties  between  whom  they  were  intended  to  have  operation.  The  docu- 
ment commences  with  the  words,  ''On  behalf  of  the  Governor  in  Council 
of  Madras,  I  acknowledge  your  title  to  the  mokhasa  village  of  Chittetivar 
palayam."  What  was  then  the  title  which  was  acknowledged  as  the  basis 
of  enfranchisement  ?  Was  it  not  Kannamma's  title  as  the  widow  of  the 
late  palayagar  or  the  descendant  of  the  original  grantee  of  an  ancient 
palayam  ?  If  it  was,  is  not  the  enfranchisement  in  the  nature  of  a  mere 
accretion  to  what  was  undoubtedly  an  ancestral  and  hereditary  tenure? 
Nor  is  there  reason  to  doubt  that  the  words  were  intended  to  be  operative 
only  as  between  the  Crown  and  the  inamdar  and  not  as  between  the  latter 
and  his  heir.  In  Cherukuri  Venkanna  v.  Mantravathi  Lakshmi  Narayana 
Sastrulu  (2),  it  was  decided  that  the  enfranchisement  of  a  personal  inam 
was  no  bar  to  an  enquiry  into  the  title  to  that  inam  and  that  the  title-deed 
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granted  by  the  Inam  Commissioner  might  be  set  aside  by  Civil  Courts 
without  prejudice  to  its  effect  as  enfranchisament  of  the  mam  tenure. 
It  was  only  provided  by  Section  2  of  Madras  Act  IV  of  1862  "  that  the 
title-deed  issued  by  the  Inam  Commissioner  shall  be  deemed  sufficient 
proof  of  the  enfranchisement  of  land  previously  held  on  inam  tenure,  " 
while  Section  1  abolished  the  special  jurisdiction  vested  [7]  in  the 
Governor  in  Council  by  Section  2,  Regulation  IV  of  1831,  and  revived 
the  jurisdiction  of  the  Civil  Courts  in  regard  to  claims  made  to  the  inam. 
Although  the  palayam  in  this  suit  is  described  in  document  C  as  mokhasa 
and  is  as  such  in  the  nature  of  a  service  inam  mentioned  in  Regulation 
VI  of  1831,  the  legal  effect  of  enfranchisement  is  the  same  as  in  the  case 
of  a  personal  inam.  Wibh  reference  to  service  inams,  Madras  Act 
IV  of  1866,  Sections  1  and  2,  enacted  similar  provisions,  with  the 
proviso  contained  in  Section  3,  viz.,  "  No  Court  of  Civil  Judicature 
shall  be  competent  to  call  into  question  decisions  affecting  any 
service  inam  which  may  have  been  already  passed  by  Revenue  officers 
acting  under  the  provisions  of  Regulation  VI  of  1831  prior  to  the 
enfranchisement  of  such  inam.  Therd  is  then  no  foundation  for 
the  contention  that  the  inam  title-deed  conferred  a  new  title  upon 
Kannamma  or  that  the  enfranchisement  had  a  larger  operation  than 
as  a  release  granted  by  the  Crown  in  respect  of  its  reversionary  inte- 
rest and  of  the  obligation  of  rendering  service.  Again,  reliance  was  placed 
on  Bada  v.  Hussu  Bhai  (1).  In  that  case  the  share  which  the  plaintiff  claim- 
ed had  been  transferred  by  the  Collector  prior  to  the  enfranchisement  to 
the  office-bearer,  defendant  No.  1,  under  Regulation  VI  of  1831,  and  this 
Court  held  that  the  enfranchisement  did  not  revive  a  title  which  had  al- 
ready become  extinct.  It  was  a  decision  with  reference  to  the  proviso 
contained  in  Section  3  of  Madras  Act  IV  of  1866  and  there  is  no  nretence 
in  this  case  for  saying  that  the  Collector  ever  adjudicated  in  favor  of 
Kannamma  as  against  her  daughter  under  Regulation  VI  of  1831 .  It  is  not 
clear  whether  the  palayam  in  dispute  was  treated  by  Government  as  a 
service  inam  or  as  an  unsettled  palayam,  but  in  either  view  of  the  case 
Kannamma  acquired  no  new  right  of  property  under  the  inam  title-deed. 
It  has  been  repeatedly  held  with  reference  to  ancient  palayams  and  zamin- 
daris  brought  under  the  permanent  settlement  that  such  settlement  only 
changed  a  precarious  tenure  into  permanent  procerty  and  a  varying  assess- 
ment into  a  fixed  demand  and  did  not  otherwise  alter  the  incidents  of  the 
estates  either  in  regard  to  their  mode  of  descent  or  partibility  as  evidenced 
by  family  usage.  With  reference  to  the  decision  of  the  Privy  Council  in 
the  Marungapuri  case,  it  is  suggested  by  the  pleader  for  the  defendants 
Nos.  3  and  4  that  we  should  [8]  now  direct  an  inquiry  as  to  whether 
or  not  the  palayam  in  dispute  was  treated  by  Government  prior  to 
1860  as  a  proprietary  estate.  We  are  unable  to  accede  to  this 
suggestion,  for  the  question  of  self -acquisition  did  not  at  all  arise 
on  the  pleading.  Though  tnnre  was  a  distinct  averment  in  the  plaint 
that  the  palayam  was  an  ancestral  estate,  yet  none  of  the  appellants 
traversed  it  either  in  their  written  statements  or  at  the  first  hearing. 
On  the  other  hand,  they  justified  the  alienations  and  went  to  trial  in 
regard  to  the  question  of  justification.  Though  we  may  perhaps 
consider  in  appeal  any  question  of  law  arising  from  facts  which  are 
either  admitted  or  undisputed,  we  cannot  allow  without  any  satisfactory 
reason  new  questions  of  fact  to  be  raised  for  the  first  time  in  appeal. 

(1)  7  M.  236. 
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Again,  the  petitions  of  appeal  contain  no  ground  of  objection  which  speci- 
fically raises  the  question  of  self-acquisition,  and  it  is  extremely  doubtful 
whether  the  contention  is  even  open  to  the  appellants  under  Section  542 
of  the  Code  of  Civil  Procedure.  Further,  the  learned  pleader  for  defend- 
ants Nos.  3  and  4  does  not  state  on  what  specific  facts  he  grounds  his 
application  for  further  enquiry  and  on  what  occasions  the  Crown  interfered 
with  the  hereditary  descent  of  the  palayam,  and  it  is  difficult  to  resist 
the  impression  that  the  question  is  probably  started  for  the  first  time  at 
the  hearing  of  the  appeals  as  a  matter  of  speculative  reasoning.  We  have 
therefore  no  hesitation  in  overruling  the  contention  that  the  palayam  was 
Kannamma's  self-acquisition  as  frivolous. 

This  being  so,  she  succeeded  to  the  palayam  as  her  husband's  heir 
and  took  in  it  but  a  Hindu  widow's  estate.  In  this  view,  the  evidence 
which  relates  to  her  position  in  life,  to  the  income  at  her  disposal  and  to 
the  mode  in  which  she  managed  the  estate  is  common  to  all  the  appeals. 

(After  disposing  of  the  other  questions  in  the  appeals,  the  judgment 
proceeded  as  follows)  : — 

It  only  remains  for  us  to  dispose  of  the  memorandum  of  objections. 
As  observed  by  the  Judge  plaintiff  No.  2  is  not  the  next  reversioner  and 
the  general  rule  undoubtedly  is  that  no  declaratory  suit  can  be  maintain- 
ed when  there  is  no  existing  interest  to  protect  as  contradistinguished 
from  a  mere  possibility  or  contingency. 

It  was  held,  however,  in  the  Sivaqanqa  case  (l)  that,  like  the  widow, 
the  daughter  takes  under  the  Mitakshara  Law  but  a  [9]  qualified 
heritage,  and  that,  though  for  the  time  being  she  represents  the  inheritance,. 
her  succession  is  but  a  case  of  interposition  between  the  last  full  male 
owner  and  his  nearest  male  sapinda.  The  two  plaintiffs  in  the  suit  before 
us  would  represent  together  lull  ownership,  and  in  one  sense,  the  position 
of  plaintiff  No.  2  is  similar  to  that  of  a  person  who  in  terms  of  the  English 
Law  has  a  vested  remainder  subject  to  two  pre-existing  life  estates. 
Adverting  to  such  a  case  arising  under  a  will  left  by  the  last  male  holder, 
the  Privy  Council  observed  in  Anant  Bahadur  Sing  v.  Thakurain  Baghu- 
nath  Koer  (2)  that  the  remainderman  was  entitled  to  maintain  a  declara- 
tory suit  under  the  Specific  Belief  Act.  We  do  nob  now  consider  it  necessary 
to  decide  whether,  in  the  absence  of  collusion  between  the  plaintiff  No.  1 
and  the  alienees,  the  plaintiff  No.  2  would  be  entitled  to  maintain  a 
separate  suit,  and  it  is  sufficient  to  say  that  we  see  no  objection  to  his 
joining  in  this  suit  as  a  co-plaintiff. 

Furthermore,  none  of  the  appellants  seriously  resists  the  claim  of 
plaintiff  No.  2  to  intervene  as  a  co-plaintiff. 

On  these  grounds,   roe  allow  the  memorandum  of  objections. 

The  result  is,  that  Appeals  8,  9,  19  and  25  of  1885  are  dismissed  with 
costs  and  that  the  objections  of  plaintiff  No.  2  are  allowed,  but,  under  the 
circumstances,  without  costs. 
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NILAKANDAN  (Plaintiff),  Appellant  v.  MADHAVAN  AND  OTHERS 
(Defendants),  Respondents.''     [5th  April  and  30th  August  1886,] 

Malabar  Law  —  Brahmans—Nambudris  —  Mussads  —  Hindu  Law,    how  far  applicable — 
Liability  of  sons  for  father's  debt  in  Hindu  Law  not  applicable. 

The  principle  of  Hindu  Law,  which  imposes  a  duty  on  a  son  to  pay  his  father's 
debt,  contracted  for  purposes  neither  illegal  nor  immoral,  is  not  applicable  to  the 
MaUbar  Brahtnaos  called  Nambudris  and  Mussads. 

£R.,  15  M.  333  (335).] 

IN  suit  No.  401  of  1883,  on  the  file  of  the  District  Munsif  of  Ernad, 
[10]  Nilakandan  Nambudri  sued  Madhavan  Mussad  for  specific  perfor- 
mance of  a  contract  to  sell  portion  of  his  illam  (family  house). 

The  defendant  admitted  the  claim  and  plaintiff  got  a  decree. 

The  execution  of  that  decree  was  resisted  by  the  judgment-debtor's 
wife,  Nangunili  Manyamma,  and  the  decree- holder's  petition  against  her 
obstruction  was  registered  as  a  suit  under  Section  311  of  the  Code  of 
Civil  Procedure,  the  minor  sons  of  Madhavan  being  made  defendants 
Nos.  1  and  2  along  with  their  mother  who  was  defendant  No.  3. 

The  Munsif  found  that  the  debt  (Es.  68)  for  which  Madhavan  con- 
tracted to  sell  part  of  the  family  house  was  incurred  for  purposes  binding 
on  the  defendants,  and  held  that  plaintiff  was  entitled  to  a  decree.  He 
decreed  that  defendant  No.  3  should  pay  the  debt  and  all  costs  of  suit 
within  a  month,  and  that  in  case  of  default  the  portion  of  the  house 
sued  for  should  be  surrendered  to  plaintiff. 

On  appeal  the  Subordinate  Judge  reversed  this  decree,  holding  that 
the  decree  in  suit  No.  401  of  1883  was  not  binding  on  the  defendants 
and,  if  examinable,  was  not  one  which  should  have  been  passed. 

The  plaintiff  having  died,  bis  representative,  Vishnu  Nambudri, 
appealed  on  the  ground,  inter  alia,  that  the  parties  being  Mussads  were 
governed  by  Hindu  Law  and,  therefore,  defendants  could  not  contest  the 
decree  against  Madhavan,  except  on  the  ground  that  the  debt  which  led 
to  the  decree  was  illegal  or  immoral. 

Sankara  Menon,  for  appellant. 

Sankaran  Nayar.  for  respondents. 

The  Court  (BARNDT  and  PRAKER  JJ.)  delivered  the  following 

JUDGMENT. 

We  consider  it  is  necessary  to  ask  for  a  finding,  on  such  evidence  as 
the  parties  may  properly  adduce,  whether  the  family  to  which  the  res- 
pondents belong  is  governed  by  the  ordinary  Hindu  Law  or  by  the 
Marumakkatayam  Law,  or  by  a  combination  of  the  two  systems  of  law, 
and  if  so,  in  what  respects  the  law  as  affecting  the  liability  of  the  defend- 
ants in  this  case  by  which  they  are  customarily  bound  differs  from  the 
ordinary  Hindu  Law. 

Findings  to  be  returned  within  three  months  from  date  of  the 
re-opening  of  the  Lower  Court,  when  ten  days  will  be  allowed  for  filing 
objections. 

*  Second  Appoal  784  of  1885. 
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[11]  Costs  to  abide  the  result. 

In  compliance  with  the  above  order,  the  Subordinate  Judge  submitted 
the  following 

Finding  : — "I  am  directed  to  submit  a  finding,  on  such  evidence  as 
the  parties  may  adduce,  'whether  the  family  to  which  the  respondents 
belong  is  governed  by  the  ordinary  Hindu  Law  or  by  the  Marumak- 
katayam  Law  or  by  a  combination  of  the  two  systems  of  law,  and  if  so, 
in  what  respects  the  law  as  affecting  the  liability  of  the  defendants  in  this 
case  by  which  they  are  customarily  bound  differs  from  the  ordinary 
Hindu  Law.' 

"No  evidence  has  been  adduced  by  either  party  in  this  case. 

"The  respondents  (defendants)  are  Mussads,  a  class  of  Nambudris  or 
Malabar  Brahmans. 

"Usages  of  the  Nambudris  differ  on  some  important  uoints  from  those 
of  Brahmans  in  other  provinces.  The  prominent  variations  are  detailed 
in  Vishnu  v.  Krishnan  (1). 

"Their  customs  in  the  management  and  assignment  of  property  do 
not  differ  from  the  customs  of  the  Nayars.  Impartibility  is  the  rule,  and 
the  eldest  member  is  the  manager.  The  eldest  member  in  a  Nambudri 
family,  like  the  eldest  member  in  a  Nayar  family,  is  called  the  karnavan, 
Nambiatan  Nambudri  v.  Nambiatan  Nambudri  (2).  The  management  does 
not  descend  from  father  to  son,  but  invariably  devolves  on  the  senior  male 
member  however  remotely  connected,  even  though  the  deceased  manager 
may  have  left  adult  sons  competent  to  enter  uuon  the  management.  The 
only  difference  between  a  Nambudri  illam  and  a  Nayar  tarwad  is,  that  in 
the  former  the  offspring  of  the  marriage  and  the  married  woman  become 
members  of  the  husband's  illam,  while  the  children  of  a  Nayar  woman 
become  members  of  her  own  tarwad.  The  self-acquired  property  left  un- 
disposed of  by  a  deceased  junior  male  member  does  not  descend  to  his  son, 
but,  following  the  custom  of  the  Nayar  tarwad,  it  lapses  to  the  illam. 

"It  is  worthy  of  remark  that  one  of  the  earliest  decisions  of  the 
High  Court  which  established  the  rule  that  a  decree  obtained  against  the 
karnavan  is  not  binding  on  the  family  unless  members  had  notice  under 
Section  30  of  the  Civil  Procedure  Code,  or  were  parties  to  the  suit,  was 
passed  in  a  case  in  which  the  carties  were  Nambudris,  Vasudeva  v. 
Narayana  (3).  Mr.  Justice  Kernan  [12]  observed  in  that  suit :  '  on  his  own 
statement  he  is  a  member  of  a  Nambudri  Brahman  illam  in  Malabar,  and 
prima  facie  he  is  governed  by  Malabar  Law  and  not  by  the  ordinary  Hindu 
Law.' 

"I  am  not  aware  of  any  decision,  and  the  vakil  of  the  plaintiff  has  not 
been  able  to  refer  me  to  any,  in  which  it  has  been  held  that  Nambudris  are 
governed  by  the  ordinary  Hindu  Law  in  respect  of  the  management  and 
alienation  of  their  family  property. 

"There  is  nothing  to  show  that  the  Nambudris  who  do  not  follow  the 
Hindu  Law  in  the  management  and  alienation  of  their  property  are  govern- 
ed by  the  principle  of  the  Hindu  Law,  imposing  on  the  son  the  religious 
obligation  of  paying  his  father's  debts,  even  though  contracted  without 
necessity,  and  by  the  logical  extension  of  that  principle  laid  down  in 
Girdharee  Lall  v.  Kantoo  Lall  (4)  that  the  father  is  entitled  to  sell  the 
family  property  in  order  to  pay  off  such  debts. 

"  The  decision  of  the  Privy  Council  cannot  be  carried  beyond  the 
circumstances  upon  which  it  was  based.  Under  the  Hindu  Law,  the  father 

(1)  7  M.  3  (15).       (2)    2  M.H.C.E.  110.       (3)  6  M.  121.       (4)  14  B.L.R.  137. 
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has  a  share  in  family  property  which  may   be    severed   by  partition  and        1886 
which  descends  on  his  death  to  his  sons.     The  obligation  of    the  sons  to    AUG.  80. 

discharge  the  father's  debts  is  incidental  to  the   heritage.     For   discharge        

of  debts  otber  than  debts  incurred  for  immoral  purposes,    the  interest   of     APPEL- 

the  son  in    the  family    property    may  be  sold.     But   among  Nambudris,       LATE 

neither  the  father  nor  the  son  has  any  definite  share  in   family   property      CIVIL. 

which  may  be  made  available  for  the  father's  debt.    The  property  is  joint 

and  indivisible    and   belongs  to  the   whole   family.     The  family  in    the      ^  *•  '• 

present  suit  consists  of  the  father,  his  two  sons    and    their   mother  ;  and 

the  three  latter,  according  to  the  decision  of  the  High  Court  in    Vasudeva 

v.  Narayana  (1),  are  not  bound  by  a  decree  against  the  former  to  which 

they  were  not  parties. 

"  My  finding  is  that  the  family  to  which  defendants  belong  is  governed 
by  a  combination  of  Hindu  Law  and  Marumakkatayam  Law,  and  that,  in 
respect  of  the  liability  of  the  sons  for  a  decree  against  the  father,  the  law 
as  affecting  Mussads  differs  from  the  ordinary  Hindu  Law." 

On  the  30th  August  the  Court;  delivered  the  f  ollowing 

JUDGMENT. 

The  fin-ling  being  in  favour  of  the  respondents,  and  no  objection  having 
been  taken,  the  appeal  is  dismissed  with  costs. 


10  M.  13  =  2  Weir  635 
[13]   APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Brandt. 


EANGAMMA  v.  MUHAMMAD  ALL*     [15th  September,  1886.] 

Criminal  Procedure  Code,  Section  488. 

Where  an  application  i.s  irude  to  a  Magistrate  to  enforce  an  order  for  main- 
tenance, passed  under  Section  4S8  of  the  Oode  of  Criminal  Procedure,  such  Magis- 
trate is  noc  bound  to  euforce  the  order  if  the  defendant  proves  that  the  claim 
for  maintenance  h*s  been  released. 

[R.,  25  A.  165  1166)  =  22  A.W.N.  (1902)  224.] 

ON  the  1st  of  December  1885  Muhammad  Ali  was  ordered  by 
C.  Eamachandrayyar,  a  Presidency  Magistrate,  to  pay  Es.  5  a  month  to 
Eangamma,  for  the  maintenance  of  three  illegitimate  children. 

On  the  14th  of  July  1886  Muhammad  Ali  applied  to  the  same 
Magistrate  to  cancel  this  order,  on  the  ground  that  oo  the  16th  January 
1886  he  had  paid  Es.  60  to  Eangamma  and  obtained  a  release  from  her 
by  which  she  agreed  to  claim  no  more  maintenance  from  him.  The 
Magistrate  held  that  the  case  did  not  fall  under  Section  489  of  the  Code 
of  Criminal  Procedure  and  that  the  proper  course  for  Muhammad  Ali 
was  to  plead  the  release  if  Eangamma  moved  the  Court  to  enforce  the 
order. 

On  the  26th  July  Eangamma  complained  to  the  Acting  Chief  Presi- 
dency Magistrate  (W.  M.  Scharlieb)  against  Muhammad  Ali  for  neglecting 
to  pay  Es.  5  as  ordered  on  the  1st  December  1885. 

The  Magistrate  ordered  payment  forthwith  and  costs. 

Against  this  order  Muhammad  Ali  presented  a  petition  to  the  High 
Court. 


Criminal  Revision  Case  437  of  1886. 
(1)  6  M.  121. 
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1886  In  forwarding  the  record,  the  Acting  Chief    Presidency  Magistrate 

SEP.  15.     remarked  that  the  proceedings   held   by  him   were  tbe  enforcement  of  a 

previous  order,  and  that  if  Muhammad  AH  felt  aggrieved  by  the  order  for 

APPBL-     maintenance,  he  ought  to  have  asked  [14]  the  High  Court  to  set  it  aside, 

LATE       or  to  have  applied  under  Section  489,  and  that  he  had  made  no  such 

CRIMINAL,  application. 

Dunhill,  for  Muhammad  Ali. 

10  M.  13=  rj-^g  Qourfc  (BRANDT,  J.)  delivered  the  following 

2  Weir  635. 

JUDGMENT. 

The  Code  of  Criminal  Procedure  contains  no  express  provision  for 
cancelling  an  order  for  maintenance  in  circumstances  such  as  those  here 
represented,  but  if  it  be  true  that  the  woman  received  a  lump  sum  of 
money  in  satisfaction  of  all  claims  for  maintenance  for  herself  and  the 
illegitimate  children  of  herself  and  the  petitioner,  a  Magistrate  .would 
clearly  not  only  be  justified  in  refusing  to  enforce  the  order  for  mainte- 
nance but  would  be  wrong  in  enforcing  it ;  of  course  I  know  nothing  as 
to  the  truth  or  untruth  of  the  petitioner's  allegations.  If  the  ,woman 
accepted  the  money  said  to  have  been  paid  in  satisfaction  of  all  claims, 
including  a  claim  on  account  of  the  infant  in  arms,  the  youngest  child, 
then  tbe  woman  will  have  no  right  to  an  allowance  for  this  child  either  ; 
but  if  this  is  not  so,  and  the  rest  of  the  arrangement  is  proved  as  alleged 
by  the  petitioner,  the  allowance  should  be  reduced,  as  provided  in  Section 
489,  Criminal  Procedure  Code,  so  as  to  secure  the  maintenance  of  the 
infant  child  only. 

The  order  of  the  Chief  Magistrate  is  set  aside,  and  he  is  directed  to 
dispose  of  the  petitioner's  application  in  due  course  of  law.  The  Chief 
Magistrate  is  in  error  in  thinking  that  the  petitioner  did  not  apply  to  have 
the  order  originally  granted  reconsidered  ;  such  application  was  made  to 
the  Presidency  Magistrate,  Mr.  Bamachandrayyar,  and  an  order  was 
passed  by  that  Magistrate  that  it  might  be  considered  when  and  if  the 
woman  again  applied  to  enforce  the  maintenance  order. 


10  M.  IS  (P.O.). 

[15]  PEIVY  COUNCIL. 

PRESENT : 

Lord  Watson,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Richard  Couch. 

[On  appeal  from  the  High  Court  of  Madras.] 


VENKATADRI  APPA  EAU  (Plaintiff)  v.  PEDA  VENKAYAMMA 
AND  OTHERS  (Defendants).      [7th  July,  1886.] 

Attempt  to  control  Hie  descent  of  property —Res  judicata. 

Two  brothers  having  divided  their  family  estate,  each  took  a  share  consisting 
of  villages  which  they  held  separately,  agreeing  in  the  instrument  of  partition 
that  "the  villages  of  the  shares  of  both  of  us  should  in  future  descend  only  to  the 
sons  and  grandsons,  and  so  on  of  us  both,  but  must  not  go  to  any  others." 

On  the  death  of  one  brother  leaving  a  widow  and  daughters,  the  widow  obtained 
possession  of  the  villages  which  formed  her  husband's  share,  and  a  suit  brought 
against  her  by  the  other  brother  to  recover  them  was  dismissed  on  the  ground 
that  the  divided  shares  descended  according  to  law.  The  widow  then  transferred 
the  villages  to  her  elder  daughter,  whose  right  to  the  possession,  as  against  the 
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brother,  was  declared  in  the  present  suit  on   the  ground  that,  as  between  the 
widow  and  the  brother,  the  question  of  the  widow's  title  was  res  judicata. 

APPEAL  from  a  decree  (26bh  February  1884)  of  the  High  Gourb,  affirm- 
ing a  decree  (16th  March  1883)  of  the  District  Judge  of  Godavari. 

About  the  year  1835,  the  brothers  Simhadri  and  Venkatadri,  Rajas 
belonging  to  the  Nuzvid  family,  received  from  their  elder  brothers,  the 
zamindars  of  Nidadavole  and  Nuzvid,  respectively,  a  grant  of  certain 
villages  in  the  Godavari  district  by  way  of  permanent  and  heritable  main- 
tenance. On  the  7bh  August  1846,  the  two  brothers  entered  into  an 
arrangement  for  the  separate  holding  of  these  villages  by  them,  each  taking 
his  separate  share  and  agreeing  in  a  saraakhya  or  partition  deed  of  that 
date  to  the  following  effect : — "  As  both  of  us  are  born  of  the  same  mother, 
the  villages  of  the  shares  of  both  of  us  should  in  future  descend  only  to 
the  sons  and  grandsons,  and  so  on,  of  us  both,  but  must  not  go  to  any 
others."  An  entry  in  accordance  with  the  above  was  made  in  the 
<jollectorate  books  and  the  separation  was  carried  out. 

Simhadri  died  in  November  1861,  Venkatadri  surviving  him,  and  left 
a  widow,  Sithaya,  and  two  daughters;  and  the  widow  [16]  obtained 
possession  of  the  villages  which  had  been  allotted  to  her  husband.  These, 
by  suit  in  1863,  Venkatadri  sought  to  recover  from  her,  alleging  that  he 
had  been  joint  with  his  late  brother,  and  that,  by  usage  from  time 
immemorial  in  the  family,  women  did  not  inherit.  This  suit  was  dismissed, 
the  Court  holding  that  the  deed  of  1846  was  an  ordinary  partition  deed  in 
its  effect  and  that  the  alleged  special  custom  was  not  proved.  This  decree 
was  affirmed  by  the  High  Court. 

By  an  instrument  executed  on  the  24th  April  1880,  Sithaya  transferred 
all  the  villages  in  her  possession,  as  above  stated,  to  her  elder  daughter, 
Peda  Venkayamma,  r.he  first  respondent,  in  consideration  of  her  assuming 
the  management  thereof  and  discharging  all  the  debts  payable  by  her 
mother,  including  R-^.  20,000  stated  in  the  document  to  be  due  to  the  elder 
daughter,  whose  sister,  in  the  event  of  her  death,  was  to  succeed  her,  the 
issue  of  the  younger  daughter  taking  ultimately. 

Venkatadri  opposed  the  entry  of  this  transfer  in  the  collectorate  books 
and  Peda  Venkayamma,  accordingly,  brought  against  him  the  present 
suit  to  obtain  a  declaration  of  her  right  to  possession  of  the  villages.  He 
contended  that  the  alienation  by  Sithaya  was  inoperative  in  consequence 
of  the  effect  of  the  agreement  of  1846  between  himself  and  his  deceased 
brother  ;  also  that  it  was  contrary  to  the  custom  of  the  family  that 
females  should  hold  the  family  estate 

The  District  Judge  held  that  effect  should  be  given  to  the  transfer 
made  in  1880  by  Sithaya.  The  questions  whether  or  not  the  estate  was 
still  family  estate,  and  whether  or  not  the  brothers  were  divided,  and 
whether  there  was  any  agreement  or  custom  of  the  family  debarring 
females  from  inheriting,  had  been  directly  and  substantially  in  issue  in 
the  suit  decided  in  1863.  The  questions  raised  had,  in  the  Judge's 
opinion,  been  decided,  and  he  decreed  the  suit  in  the  plaintiff's  favour. 

On  appeal  to  the  High  Court,  this  decree  was  affirmed  by  a  Divi- 
sional Bench  (McJTTUSAMl  AYYAR  and  HUTCHINS,  JJ.),  whose  judgment 
was  as  follows  : — 

"  Only  two  points  have  been  urged  by  the  Advocate-General  in 
support  of  this  appeal — (l)  that  the  question  whether  female  heirs  can 
come  in  is  not  res  judicata  ;  and  (2)  that  the  suit  for  a  declaration  is  not 
maintainable.  Upon  the  latter  point  there  cannot  be  any  doubt.  The 
declaration  is  necessary  to  enable  the  [17]  plaintiff  to  go  to  the 
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Collector  for  consequential  relief,  and  it  has  been  rendered  necessary  by 
the  appellant's  own  act  in  opposing  the  application  which  she  formerly 
made  to  the  Collector.  Nor  can  the  appeal  be  sustained  upon  the  other 
ground.  The  same  question  was  clearly  decided  in  the  former  suit  between 
this  appellant  and  the  widow,  the  defendant  No.  1.  The  widow  then 
represented  the  estate  ;  and  even  if  it  were  not  so,  her  daughter,  the 
present  plaintiff,  is  at  present  claiming  under  her. 
We  dismiss  the  appeal  with  costs." 

On  this  appeal  Mr.  J  D.  Mayne,  appeared  for  the  appellant. 

Mr.  R.V.  Doyne,  and  Mr.  G.P.  Johnstone,  for  the  respondents. 

Mr.  J.D.  Mayne,  for  the  appellant,  after  adverting  to  some  other 
points  bearing  on  the  question  how  far  the  decision  of  1863  was  conclu- 
sive in  regard  to  the  present  suit,  suggested  that  the  transfer  of  1880 
was  open  to  the  construction  that  it  attempted  to  control  the  descent  of 
the  estate.  This  might  be  held  to  render  it  an  invalid  act  on  the  part  of 
a  female,  whose  estate  was  but  a  limited  one,  the  estate  of  a  widow.  This 
question,  however,  had  not  been  raised  below. 

JUDGMENT. 

Their  Lordships,  in  the  result,  without  calling  upon  counsel  for  the 
respondents,  dismissed  the  appeal  with  costs. 
Appeal  dismissed. 

Solicitor  for  the  appellant  :  R. T.  Tasker. 
Solicitors  for  the  respondent :  T.L.  Wilson  &  Co. 


10  M.  17  =  11   Ind.  JUF.  18. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


VENKATRAMANNA(PZain^),    Appellant  V.    VlRAMMA   AND   OTHERS 
(Defendants),  Respondents.*      [6th  and  8th  September,  1886.] 

Decree — Fraud  —  Collusion   between  parties — Defendant  subsequently  pleading  his  omi 
fraiid. 

A  obtained  a  decree  against  B,  in  execution  of  which  he  was  put  in  possession 
of  certain  land  by  proclamation,  the  land  being  in  the  possession  of  tenants.  A 
subsequently  sued  B  and  the  tenants  to  recover  possession  of  the  same  land.  B 
pleaded  [18]  that  the  decree  obtained  by  A  was  the  result  of  collusion  between 
himself  and  A  in  fraud  of  B's  creditors  ; 

Held,  that  it  was  not  open  to  B  to  raise  this  plea. 

[F.,  11  B.  708  (713);  31  M.  485  =  18  M.L.J.  576  =  4  M.L.T.  331 ;  R.,  168.722(7281; 
21  B.  98  (101)  ;  20  M.  326  (330)  ;  20  M.  333  (337)  ;  14  Bom.L.R.  115  (118)  ;  4 
Ind.  Gas.  233  (-234)  =5  N.L.E.  146  ;  Cons.,  18  M.  378  (385).] 

APPEAL  from  the  decree  of  Mr.  F.  Graham,  Acting  District  Judge 
of  Cuddapah,  reversing  the  decree  of  M.  Jayaram  Eau,  District  Munsif 
of  Nandalur,  in  suit  313  of  1884. 

Plaintiff,  Eavoru  Venkatramanna,  sued  Viramma,  Bojjaya  and 
Subbadu  to  recover  certain  land. 

In  suit  283  of  1869  plaintiff  obtained  a  decree  against  Viramma,  in 
execution  of  which  he  alleged  the  land  was  delivered  to  him  in  1873. 

Plaintiff  also  alleged  that  he  had  let  this  land  to  the  father  of  Bojjaya 
and  to  Subbaduw  ho  refused  to  give  up  possession  in  1881.  Viramma 

*  Second  Appeal  418  of  1886. 
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pleaded  that  the  decree  in  suit  283  of  1869  and  the  sale  deed  on  which  it 
was  based  were  collusive,  intended  to  protect  the  land  against  her 
creditors  not  to  transfer  it  to  plaintiff,  and  thac  the  land  had  been  ia  her 
possession  throughouD. 

She  also  alleged  that  she  had  let  the  land  to  the  other  defendants. 
The  Munsif  found  that  it  was  not  proved  by  Viramma   that   the  sale 
deed  or  the  former  suit  were  collusive. 

He  found  that  the  land  had  been    in    plaintiff's    possession  after    the 
execution  of  the   decree,   but    that    it   was    not   proved  that    defendants 
Nos.  2  and  3  were  tenants  of  plaintiff. 
The  claim  was  decreed. 
Defendants  appealed. 

The  District  Judge  found  that  the  former  suit  was  collusive,   that  no 
valid  delivery   took  place  in  execution  thereof,  and  that  defendant    No.  1 
had  been  in  possession  since  the  date  of  that  suit. 
The  suit  was  dismissed. 
Plaintiff  appealed  on  the  following  grounds  :  — 

I.  As  between  the  plaintiff  and  defendant  No.  1  the  process  of 
delivery  in  execution  of  the  decree  in  Original  Suit  No.  283 
of  1869  transferred  possession  from  the  defendant  to  the 
plaintiff  ;  and  the  defendant  No.  1  and  defendants  Nos.  2  and 
3  who  claim  under  him  are  precluded  from  contending  that 
there  was  only  a  symbolical  delivery  of  possession  and  that 
such  possession  as  defendant  No.  1  had  was  not  transferred  to 
plaintiff. 

II.  Whether  the  process  of  delivery  purported  to  be  under 
Section  223  or  Section  224  of  Act  VIII  of  1859  is  immaterial 
as  between  the  parties  to  the  said  suit  and  such  delivery 
cannot  affect  the  rights  of  third  parties  or  the  tenants  if  any 
having  a  right  of  occupancy. 

That  defendants  Nos.  2  and  3  are  estopped  from  denying  the 
title  and  possession  of  the  plaintiff  on  the  dates  of  the  rental 
agreement  executed  by  defendant  No.  3  and  the  father  of 
defendant  No.  2  in  favour  of  the  plaintiff  whether  or  not  rents 
were  paid  under  those  agreements. 

Defendant  No.  1  who  was  defendant  in  Original  Suit  No.  283  of 
1869  cannot  be  permitted  to  plead  that  the  decree  in  the  said 
suit  was  obtained  by  the  plaintiff  in  collusion  with  her. 
V.  The  decree  in  Original  Suit  No.  283  of  1869,    dated  22nd  April 
1870,  is  in  force,  and  even  assuming  that  it  can  be  set  aside  by 
a  party  alleging  thai  it  was  obtained  in  collusion  with  him,  the 
period  of  limitation  of  three   years  for  setting    aside   such  a 
decree  has  long  ago  expired. 
Bhashyam  Ayyangar,  for  appellant. 
Anandacharlu,  for  respondents. 

The  Court  (BEANDT  and  PAEKEB,  JJ.)  delivered  the  following 
judgments  :  — 

JUDGMENTS. 

BEANDT,  J.  —  The  Distrit  Judge  finds  that  there  was  such  delivery  of 
possession  as  the  case  admitted  of,  viz.,  symbolical  delivery  by  proclama- 
tion, the  land  being  in  the  occupation  of  tenants  ;  and  such  delivery  is  in 
the  cricumstances  as  effectual  to  effect  transfer  of  possession  as  physical 
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1886  delivery,  and  the  suit  is  brought  within  twevle  years  from  the  date  of  such 
SEP,  8.  delivery. 

It  is  admitted  then  that  the  decree  of  the  Lower  Appellate  Court 
APPEL-  cannot  be  supported,  except  upon  the  ground  that  there  was  in  fact  no 
LATE  sale  by  defendant  No.  1  to  the  appellant,  and  that  the  suit  and  decree  in 
CIVIL,  and  by  which  the  land  was  adjudged  to  the  appellant  can  be,  and  should 
be  treated  as  a  nullity,  the  sale  having  been,  as  it  is  found  by  the  Lower 
10  M.  17=  Appellate  Court,  a  merely  colourable  transaction  intended  to  screen  the 
11  Ind.  Jur.  ian(j  from  the  pretended  vendor's  creditors.  It  is  suggested  that  the 
rule  observed  in  cases  in  which  plaintiff  and  dafendant  are  in  pari 
delicto,  should  be  observed  in  this  case  also,  viz.,  that  the  position 
[20]  of  the  defendant  is  the  better,  and  that  the  Court  will  not  assist  a 
plaintiff  in  such  case.  But  the  contention  of  the  learned  vakil  for  the 
plaintiff  is  correct,  viz.,  that  where  there  is  a  decree  which  the  defendant 
has  taken  no  steps  to  have  set  aside  on  the  ground  of  fraud  or  otherwise, 
the  decree,  although  it  was  the  result  of  fraud  and  collusion  between  the 
parties,  will  nob  be  set  aside,  nor  treated  as  a  nullity  when  no  injury  to 
third  parties  will  ensue.  The  subject  is  dealt  with  in  Ahmedbhoy  HubibJioy 
v.  Cassumbhoy  (1),  and,  on  the  authorities  therein  cited,  I  consider  rightly 
dealt  with.  I  may  add  that  there  is  also  considerable  force  in  the  argu- 
ment that  as  defendant  No.  1  would  not  be  in  time  with  a  suit  to  set  aside 
the  decree  on  the  ground  of  fraud,  so  it  is  not  open  to  her  now  to  set  up 
this  plea  ;  but  the  case  may  be  disposed  of  irrespective  of  this,  and  on  the 
broad  ground  above  stated  I  am  of  opinion  that  the  decree  of  the  Lower 
Appellate  Court  should  be  set  aside,  and  that  of  the  Court  of  First  Instance 
restored,  and  the  appellant  should  have  costs  of  this  appeal  and  in  the 
Lower  Appellate  Court. 

PARKER,  J. — Although  when  a  contract  or  deed  is  made  for  an  illegal 
or  immoral  purpose  a  defendant  against  whom  it  is  sought  to  be  enforced 
may — -not  for  his  own  sake  but  on  grounds  of  general  policy  (per  Lord 
Mansfield  \nHolman\.  Johnson(%)  ar\dLuckmidasKhimjiv.  Mulji  Canji(3) 
— show  the  turpitude  of  both  himself  and  the  plaintiff,  it  is  otherwise 
when  a  decree  has  been  obtained  by  the  fraud  and  collusion  of  bot.h  the 
parties.  In  such  case  it  is  binding  upon  both,  Ahmedbhoy  Hubibhoy  v. 
Cassumbhoy  (l)  and  Prudham  v.  Phillips  (4).  It  is  not  therefore  open  to 
defendant  No.  1  to  plead  ths  collusion  of  herself  and  plaintiff  in  obtaining 
the  decree  in  Suit  No.  283  of  1869. 

And,  as  between  them  the  formal  transfer  of  possession  carried  out 
by  the  Court  is  conclusive,  it  makes  no  difference  whether  the  transfer  was 
under  Section  223  or  224  of  the  Code  of  Civil  Procedure,  Juggabundhu 
Mukerjee  v.  Earn  Chunder  By  sack  (o)  and  Lokessar  Koer  v.  Pur  gun  Boy  (6). 

The  suit  is  within  twelve  years  of  the  transfer  and  cannot  be   barred. 

[21]  The  decree  of  the  Lower  Appellate  Court  should  be  reversed  and 
that  of  the  District  Munsif  restored,  and  the  respondent  must  bear  the 
appellant's  costs  in  this  and  in  the  Lower  Appellate  Court. 


(1)  6  B.  703.  (2)  1  Co\vper343.  (31  5  B.  295. 

(4)  2  Ambler  763.  (5)  5  C.  584.  (6)  7  C.  418. 
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Before  Mr.  Justice  Parker.  APPEL- 


LATE 
GREGORY  v.  VADAKASI  KANGANI.*     [28th  September,  1886.]  CRIMINAL. 

Act  XIII  of  1859 — Jurisdiction — Breach  of  contract  to  labour  in  foreign  territory.  .        ' 

1U  tt.  2t\  — 

V  having  received  an  advance  of  money  from  G,  contracted  to  labour  for  him 
in  foreign  territory.  Having  broken  the  contract  V  was  prosecuted  under  Act 
XIII  of  1859,  ordered  to  repay,  and  sentenced  to  imprisonment  in  default : 

Held,  that  the  order  was  illegal. 

[R     11  Or.  L.J.  380  (381)  =6  Ind.  Gas.  618  =  12P.R.  1910  (Or.)  =  185  P.L.R.  1910  (Or.) 
=  13  P.WR.  1910  (Or.)  ] 

CASE  referred  to  the  High  Court  by  S.  H.  Wynne,  Acting  District 
Magistrate  of  Tinnevelly,  in  Calendar  Case  No.  10  of  1886  on  the  file  of 
the  Second-class  Magistrate  of  Tenkasi. 

The  facts  were  stated  as  follows  : — 

"The  magistrate  has  directed  a  man  to  pay  up  a  sum  under  the  iCon- 
tract  Act  XIII  of  1859,  and,  in  default,  ordered  him  to  be  kept  in 
rigorous  imprisonment  for  one  month,  which  sentence  has  been  under- 
gone. 

"  The  contract  was  for  work  in  Travancore  territory-  This  ia  beyond 
the  limits  of  British  India,  and  the  Act  does  not  apply,  though  the 
contract  was  made  in  British  territory  (High  Court  Proceedings,  15th, 
December  1876,  No.  2940).  " 

Counsel  were  not  instructed. 

The  Court  (PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  defendant  was  prosecuted  under  the  Breach  of  Contract  Act  XIII 
of  1859,  and  was  ordered  to  repay  the  money  advanced.  It  is  not  stated 
whether  the  contract  was  made  in  British  territory,  but  the  work  was  to 
be  performed  in  foreign  territory. 

The  case  is  similar  to  that  on  which  the  High  Court  Proceedings  of 
15th  December  1876,  No  2940,  were  passed,  in  which  case  it  was  shown 
that  the  contract  was  made  in  British  territory.  It  was  then  held  that 
such  an  order  was  ultra  vires. 

The  order  of  the  Second-class  Magistrate  must  be  set  aside. 


•  Criminal  Revision  Case  307  of  1886. 
[t  It  is  Workmen's  Breach  of  Contract  Act.— ED.] 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


NARAYANA  NAMBI  (Decree-holder),  Appellant  v.  PAPPI  BRAHMANI 
AND  ANOTHEE  (Judgment-debtor's  Representatives),  Respondents.* 
[20th  and  30th  August,  1886.] 

Limitation  Act,  Sclicdiile  II,  Articles  178,  179 — Decree — Execution —Attachment  set 
aside — Time  occupied  in  suing  to  declare  property  liable  to  attachment  not  excluded 
from  computation. 

An  application  for  execution  of  a  decree  having  been  made  in  1830,  certain 
land  was  attached  as  being;  the  property  of  the  judgment-debtor  (deceased).  His 
children  thereupon  claimed  the  land  and  the  attachment  was  raised.  Upon  this, 
the  judgment-creditor  sued  to  establish  his  riijhc  to  sill  the  land  in  execution, 
and  obtained  a  decree  in  1882.  which  was  confirmed  on  appeal  in  1883.  In  1885, 
the  judgment-creditor  again  applied  for  attachment  and  sale  of  the  same  l*nd; 

Hfld  that  ihe  application  was  barrad  by  limitation — Paras  Ram  v.  Gardner, 
I.L.R.,  1  All.,  355,  dissented  from. 

[Overruled,  28  M.  50  (53)  =  14  M.L.J.  410  (F.B.)  ;  R.,  26  M.  7RO  (783) ;  7  Ind.  Gas. 
886  (888;  ;  4  L.B.R.  83  =  14  Bur.L.R.  323  ;  D.,  21  M.  261  (263).] 

APPEAL  against  an  order  of  H.  J.  Stokes,  Acting  District  Judge  of 
South  Malabar,  reversing  an  order  of  the  District  Munsif  of  Chowgat  in 
execution  of  the  decree  in  Suit  132  of  1877. 

In  Suit  No.  132  of  1877,  the  decree-holder,  Thengil  Narayana  Nambi, 
applied  for  execution,  ou  the  19ch  June  1880,  by  attachment  of  certain 
land,  the  property  of  the  decease.!  judgment-debtor,  Undadi  Vasu  Nambi. 
After  attachment  his  daughter  Pappi  Brahmani  and  two  others  presented 
claim  petitions,  and  the  attachment  was  withdrawn.  The  decree-holder 
then  instituted  Suit  No.  383  of  1882  on  10th  July  against  the  claimants, 
and  on  the  13th  September  the  Court  decreed  that  tbe  property  which 
had  been  attached  was  liable  to  be  sold  in  satisfaction  of  the  decree. 

[23]  On  appeal,  that  decree  was  confirmei  on  tbe  16th  June  1883. 

On  the  28th  July  1881  suit  No.  132  of  1877  was  struck  off  the  file. 

On  6th  July  1885,  the  decree-holder  applied  foi  execution  of  the 
decree  in  suit  No.  132  of  1877  by  attachment  and  sale  of  the  property 
previously  attached. 

The  Munsif  granted  the  application,  but  the  District  Court  reversed 
his  order  on  appeal,  dismissing  the  aoplication  as  barred  by  limitation. 

The  decree-holder  appealed  to  the  High  Court  on  the  ground,  inter 
alia,  that  limitation  begin  to  run  from  16th  June  1883  when  suit  No.  383 
of  1882  was  decided  on  appeal. 

Anantan  Nayar,  for  appellant. 

Sankaran  Nayar,  for  respondent?!. 

The  Court  (COLLINS,  C.  J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  first  application  to  execute  the  decree  was  made  on  19th  June 
1880.  An  objection  petition  was  put  in  on  9th  February  1881  and  allow- 
ed on  llth  July  188L  On  10th  July  1882  the  decree-holder  brought  a 
suit  to  have  it  declared  that  the  property  was  liable  to  his  attachment, 
and  gob  a  decree  in  his  favour  on  the  13th  September  1882.  On  appeal, 

*  Appeal  against  Appellate  Order  36  of  1885. 
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that  decree  was  confirmed  on  16th  June  1883.     The  oresent  application,        1886 
which  is  to  attach  the  same  property,  was  put  in  on  6th  July  1885.  AUG.  30. 

The  District  Munsif,  following  the  Full  Bench  decision  in  Paras  Ram 
v.  Gardner  (l),  held  that  the  application  was  not  barred,  since  it  was  in     APPEL- 
effect  an  application  to  revive  the   previous  anpiicttion    aud  was  brought       LATE 
within  three  years  of   the  da'e  of  the  declaratory  decree  in    plaintiff's      CIVIL, 
favour. 

On  appeal,  the  District  Judge  held  the  application  was  barred,  since     10  M-  22- 
the  extension  of  time — if  the  decree- holder  was  entitled  to  any  at  all — 
could  not  exceed  tne  time  actuallv  taken  up  in  prosecuting  the  suit.     He 
refused  to  follow  the  Allahabad  Higa  Gourr,  in  reckoning  a  new  period  of 
three  years  from  the  date  of  the  decree  in  the  declaratory  suit. 

The  decisions  referred  to  by  the  District  Munsif  [Bamsoonder  Sandyal 
v.  Gopessur  Mostofee  (2),  Krishnaji  v.  Anandrav  (3)]  which  he  refused  to 
follow,  do  not  really  apply  to  such  a  case  as  this,  since  in  the  one  case 
the  second  application  was  to  attach  other  [24]  lands  than  those 
at  first  attached,  aod  in  the  second  to  arrest  the  judgment-debtor.  They 
were,  therefore,  fresh  applications  and  could  not  be  regarded  as  reviving 
previous  ones. 

In  Virasamt  v.  Athi  (4),  the  question  was  discussed.  In  that  case 
the  fresh  application  was  also  to  arrest  the  debtor,  and  was  therefore 
held  to  be  barred,  but  the  Court  (Turner,  C.  J.,  and  Brandt,  J.)  intimated 
that,  couH  the  subsequent  application  have  been  regarded  as  a  continu- 
ance of  the  former  proceedings  suspended,  by  a  step  necessary  to  give 
effect  to  them,  it  would  have  followed  Paras  Ram  v.  Gardner  (1). 

This  remark,  however,  is  not  authoritative,  since  the  question  did 
not  arise  in  that  appeal,  and  the  cases  Krishna  Chetty  v.  Rami  Chetty  (5) 
and  Mahalakshmi  Ammal  v.  Lakshmi  Ammal  (6)  were  not  brought  to  the 
notice  of  the  Court.  la  appeal  against  appellate  order  No.  47  of  1883 
(not  reported)  in  which  they  were  quoted,  this  Court  has  taken  a  different 
view. 

These  two  rulings  were  given  under  the  Limitation  Act  IX  of  1871, 
Article  167  ;  and  in  both  of  them  the  decree-holder  applied  a  second  time 
to  attach  the  same  property,  which  had  been  released  on  an  objection 
petition  and  the  liability  of  which  to  his  decree  had  been  established  by 
a  regulir  suit.  In  both  these  cases,  it  was  held  that  the  time  must  run 
from  the  date  of  the  first  application,  and  that  the  time  during  which  the 
judgment-creditor  was  prosecuting  another  suit  to  remove  obstacles  to  the 
execution  of  his  decree  could  not  he  deducted.  Those  cases  are  in  "conflict, 
therefore,  with  1  All.  355,  which  was  also  a  ruling  under  the  Limitation 
Act  of  1871.  It  will  be  observed  that  Peirson,  J.,  dissented  from  the  Full 
Bench  ruling  of  the  Allahabad  Court  and  took  the  same  view  as  Morgan, 
C.J.,  and  Kindersley,  J.,  in  the  Madras  High  Court. 

Article  179  of  the  present  Limitation  Act  follows  Article  167  of  Act 
IX  of  1871,  in  that  it  makes  the  time  run  from  the  date  of  the  decree,  or 
from  the  date  of  the  last  application  to  execute  ;  and  though  it  might  appear 
reasonable  and  equitable  to  exclude  from  the  computation  of  the  period 
of  limitation  the  time  during  which  the  suit  was  pending,  such  a  course 
is  not  authorized  by  the  law. 

[25]  The  Allahabad  High  Court  in  Basant  Lai  v.  Batul  Bibi  (7)  held 
that  an  application  of  this  nature  ought  to  be  considered  as  one  for  the 

(1)  1  A.  355.  (2)  3  C.  716,  (3)  7  B.  293.  (4)  7  M.  595. 

(5)  8  M.H.C.R.  99.     (6)  8M.H.C.R.  105.  (7)  6  A.  23. 
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1886       revival  of  former  proceedings  after  removal  of   the  injunction,  and  that 

AUG.  30.     Article  178  of  the  Limitation   Act   1877   (rather  than   Article  179)   was 

applicable  to  it ;  but,  with  all  respect,  we  cannot  agree  with  the  learned 

APPEL-     JU(3ges  jn  that  conclusion.     In  the  first  place,  the  application  in   that 

LATE       case  was  to  attach  other  property    than  that  in  respect   of   which  the 

CIVIL,      execution  of  the  decree  had  been  stayed  ;  and,  secondly,  Article  178  only 

applies  to  applications  for  which    no  period    of    limitation   is  provided 

10  M.  22.  eisewhere  in  the  schedule.  But  Article  179  clearly  provides  for  all  ap- 
plications for  the  execution  of  decrees  or  orders,  and  hence  Article  178  will 
not,  in  our  judgment,  apply. 

The  date  of  the  last  application  in  the  present  case  was  19th  June 
1880,  and  the  decree  is  therefore  barred.  We  must  dismiss  the  appeal 
with  costs. 


10  M.  25=2  Weir  670. 
APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


VERNEDE,  In  re*      [23rd  September,  1886.] 

Criminal  Procedure  Code,  Section  517 — Disposal  of  stolen  property— Cow  stolen— Dis- 
posal of  calf,  not  in  esse  at  time  of  tlieft,  by  Magistrate  on  conviction  of  thief. 

R's  cow  having  been  stolen,  the  thief  after  a  lapse  of  a  year  and-a-half  was 
convicted.  Six  months  after  the  theft,  V  innocently  purchased  the  cow,  which 
while  in  his  possession  had  a  calf.  The  magistrate,  under  Section  517  of  the 
Code  of  Criminal  Procedure,  ordered  that  the  cow  and  calf  should  be  delivered 
up  by  V  to  R.  : 

Held  that,  as  the  calf  was  not  even  in  embryo  at  the  date  of  |tbe  theft,  the 
order  to  deliver  up  the  calf  was  illegal. 

CASE  referred  to  the  High  Court  by  L.  R.  Burrows,  District;  Magis- 
trate of  Nilgiris. 

The  case  was  stated  as  follows  : — "  About  a  year  and-a-half  before 
the  3rd  of  February  1886,  a  cow  was  stolen  from  one  Rangasami  and 
was  sold  by  the  thief  to  Mr.  A.  Stonehouse,  second  witness  in  calendar 
case  No.  53  of  1886,  on  the  file  of  the  second  class  Magistrate  of  Coonoor. 
After  that,  it  changed  hands  several  [26]  times  and  at  last  was  purchased 
by  Mr.  Vernede  for  Rs.  20.  While  in  Mr.  Vernede's  possession,  which 
lasted  about  a  year,  it  had  a  calf.  In  the  calendar  case  above  mentioned, 
one  Michael  was  convicted  of  the  theft  of  the  cow,  and  the  Magistrate 
passed  an  order  that  the  cow  and  calf  should  ba  handed  over  to  Rangasami, 
and  that  if  the  fine  imposed  on  Michael  should  be  recovered,  Rs.  20 
should  be  paid  to  Mr.  Vernede  as  compensation.  This  latter  order  was 
quashed  by  the  High  Court  in  proceedings,  dated  7th  April  1886,  Criminal 
Revision  Case  No.  180  of  1886. 

"  The  cow  and  the  calf  appear  to  have  been  taken  back  to  Patti- 
kombi,  in  the  Coimbatore  District,  by  Mr.  Vernede,  who  was  most 
reluctant  to  part  with  them.  The  second-class  Magistrate  wrote  to 
Mr.  Vernede  on  20th  May  1886  that  if  he  did  not  give  up  the  cow  and  calf, 
he  would  report  him  to  the  District  Magistrate  for  disobedience  of  his 
(Magistrate's)  legal  orders,  adding  "  I  should  be  sorry  to  go  to  this 
extreme  and  would  therefore  advise  you  to  hand  over  the  property  without 
any  delay." 

*  Criminal  Revision  Case  431  of  1886. 
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"  Mr.  Vernede  now  states  in  his  petition  that  the  cow  and  calf  were        1886 
removed  from  his  possession  under  protest  on  the  1st  of  June,  and  shows     SEP.  23. 
reasons  for  his  prayer  that  the  order  of  the  second-class  Magistrate  may 
be  cancelled  and  the  cow  and  calf  returned  to  him.     I  think  the  calf  at  all     APPEL- 
events  should  not  have   been    taken  away    from   Mr.  Vernede.     It  could       LATE 
not  have  been  in  existence,  not  even  in  embryonic  existence,  at   the  time  CRIMINAL, 
the  theft  was  committed  and  is  not  therefore  '  stolen  property." 

"  I    think    the  second-class  Magistrate's  order  should  be  modified  by    10_M-  2S_= 
making  it  apply  only  to  the  ccw." 

The  acting  Public  Prosecutor  (Mr.  Powell),  appeared  for  the  Crown. 

The  Court  (KERN AN  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

Tne  calf  was  not  any  part;  of  the  stolen  properby.  It  was  not  in  fact 
in  embryonic  existence  when  the  theft  took  place.  Therefore  no  order 
could  be  be  legally  made  to  deliver  up  the  calf.  So  much  of  the  order  as 
relates  to  the  calf  is  quashed.  The  rest  of  the  order  must  stand. 


10  M.  27  (F.B.). 
[27]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt 

and  Mr.  Justice  Parker. 


EEFERENCE  FROM  THE  BOARD  OF  EEVENUE  UNDER  s.  46  OF  THE 
INDIAN  STAMP  ACT,  1879.*     [23rd  September,  1886.] 

Stamp  Act,  Schedule  II,  Clause  2  (a)— Agreement  for  or  relating  to  the  sale  of  goods. 

By  an  agreement  in  writing  the  vendor  agreed  to  sell  and  the  purchaser  to  buy 
certain  salt  for  a  price  to  be  paid  at  a  future  date.  The  salt  was  to  be  at  pur- 
chaser's rhk  from  the  date  of  the  execution  of  the  agreement,  and,  if  not  removed 
within  a  certain  time,  to  revert  to  and  become  the  property  of  the  vendor  : 

Held  that  this  document  was  exempt  from  duty  under  Schedule  II,  Clause  2(a), 
of  the  Indian  Stamp  Act,  1&79. 

THIS  was  a  case  stated  for  the  opinion  of  the  High  Court  by  the 
Board  of  Revenue  under  Section  46  of  the  Indian  Stamp  Act,  1879,  on 
the  21st  May  1886. 

The  proceedings  which  led  to  the  reference  were  as  follows  : — 

On  the  8th  May  1886,  the  Collector  of  Madras  (R.  W.  Barlow) 
forwarded  to  the  Board  of  Revenue,  under  Section  45  of  the  Stamp  Act, 
a  document  presented  to  him  for  adjudication  of  stamp  duty  under 
Section  30  of  the  Act  by  Messrs.  Arbuthnot  and  Co. 

This  document  purported  to  be  an  agreement  to  sell  salt,  the  price 
to  be  paid  one  month  after  the  execution  of  the  agreement,  and  the  salt 
to  be  at  the  risk  of  the  purchaser  upon  the  execution  of  the  document  ; 
if  the  salt  was  not  removed  on  the  date  stipulated,  it  was  agreed  it  should 
revert  to  and  become  the  property  of  the  vendor. 

The  Collector  was  of  opinion  that  the  document  was  a  sale  deed,  and, 
as  such,  liable  to  stamp  duty,  while  Messrs.  Arbuthnot  and  Co.  contended 
that  it  was  exempt  from  duty  as  being  simply  an  agreement  for  the  sale 
of  goods. 


*  Referred  Case  No.  U  of  1886. 

769 


M  111-97 


10  Mad.  28  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1886  As  the  amount  of  stamp  duty  involved  in  the  decision  of  this  question 

SEP.  23.     was  very  large,  the  Board,  while  of  opinion    that    the   terms  [28]  of  the 
exemption  contained  in  Schedule  II,  2  (a),  covered  the  case,  referred  it  for 
1)ULL       an  authoritative  ruling. 

BENCH.  The   Acting  Government   Pleader  (Mr.  Powell),    for   the    Bo*rd    of 

10^~27      Revenue. 

_  The  Acting  Advocate-General  (Mr.  Shephird),  for  Arbuthnot  and  Co. 

It  was  contended  by  th^  Government  Pleader  that  the  document  was 
really  a  sale  of  goods  and  therefore  liable  to  duty  (under  Article  21  of  Sche- 
dule I)  thoueh  it  purported  to  be  an  agreement  to  sell,  because  it  trans- 
ferred the  property  to  the  purchaser. 

Counsel  for  the  other  side  was  not  called  on  to  argue. 

JUDGMENT.* 

The  judgment  of  the  Court  (COLLINS.  C.J.,  KERNAN,  MUTTUSAMI 
AYYAR,  BRANDT,  and  PARKER.  JJ.)  was  delivered  by 

COLLINS,  C.  J. — We  are  of  opinion  that  the  exemption  in  Schedule 
II,  2  (a),  in  Act  No.  I  of  1879,  covers  the  case.  The  instrument  is  nob 
liable  to  stamp  duty. 

Solicitors  for  Arbuthnot  and  Co. :   Barclay  &  Morgan. 


10  M.  28  (F.B.). 
ORIGINAL  JURISDICTION— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,   Kt.,   Chief  Justice,   Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt,  and 

Mr.  Justice  Parker. 


SULLIVAN  (Petitioner)  v.  NORTON  (Respondent).* 

[23rd  August    and  24th  September,  1886.] 
Privilege  of  Counsel. 

An  advocate  in  India  cannot   be  proceeded  against   civilly  or   criminally  for 
words  uttered   n  his  offise  a3  advocate. 

[F.,  9Cr.LJ.  385  =  1  Ind  G*s.  799=  19  M.L  J.  217  (219)  =  6  M.L.T.  15;  R.  29  A. 
685  (687)  ;  19  B.  340  (347)  ;  17  M  87  (S8>=3  ML  J  94;  31  M.  400  (402)  =18 
M.L  J.  353  =  4  M.L.T.  222  =  10  M.L.T.  489  '490'  :  2  B">m.  L.R.  3  (6  and  15)  ; 
9  Bom.L.R.  1287  (198S>  ;  9  lid  CUs  501  '510)  ;  3  L.B.R.  265  (*72i  ;  11  M.L.T. 
416  (417)  =  1912  M.W.N.  476;  D.,  2  L.B.R.  130(133).] 

APPLICATION  under  Section  10  of  the  Letters  Patent  for  the  High 
Court  at  Madras. 

The  facts  appear  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
KERNAN,  MUTTUSAMI  AYYAR,  BRANDT,  and  PARKER,  JJ.). 

[29]  The  Acting  Advocate-General  (Mr.  Shephard)  and  Mr.  Branson, 
for  petitioner. 

Respondent  in  person. 

JUDGMENT. 

COLLINS,  C. J.  (KERNAN,  MUTTUSAMI  AYYAR,  and  PARKER,  JJ.,  con- 
curring).— This  is  a  petition  of  the  Honorable  H^nry  Edward  Sullivan, 
Senior  Member  of  Council  and  a  Member  of  the  Madras  Civil  Service,  com- 
plaining of  the  conduct  of  Mr.  Eardley  Norton,  Barrister-at-Law  and  an 
Advocate  of  the  High  Court  of  Judicature,  Madras. 

*  Civil  Miscellaneous  Petition  12  of  1886. 
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The  prayer  of  the  petition  is  as  follows : —  1886 

(1)  That  this  Honorable  Court  will  call  upon  the  said  Eardley     SEP.  24. 

Norton  to  explain   under  what  circumstances  he  applied  for  _ 

and  obtained  a  subpoena  against  your  petitioner  and  to  justify 

the  statements  made  by  him  upon  such  application.  BENCH. 

(2)  That  he   may  also  be  called  upon  to  explain  his  conduct  in  in  M  28 

making  charges  against  your  petitioner  during  the  trial  of  the       /p  jj  \ 
case  of  a  grossly  defamatory  character  in  the  absence  of  any 
evidence  on  the  record  to  justify  the  same. 

(3)  That  this  Honorable  Court  will   pass  such  orders  on  this  peti- 

tion and  on  the  affidavit  filed  herewith  as  to  your  Lordships 
may  seem  fit  and  proper. 

(4)  That  the  said  Eardley  Norton  may  be  ordered  to  pay  the  costs 

of  and   incident  to  this  petition  and  the  order  to  be  made 
thereon. 

Mr.  Sullivan  alleged  in  his  affidavit  accompanying  the  petition  that 
he  had  been  subpoenaed  as  a  witness  on  behalf  of  the  defence  in  the 
prosecution  of  the  Queen-Empress  of  India  against  the  zamindar  of 
Bodinayakanur  and  others  who  were  charged  with  abetment  of  dacoity 
and  other  offences  under  the  Indian  Penal  Code  ;  and  that  although  he 
was  in  Court  he  was  not  called  ab  the  trial,  but  that  Mr.  Norton,  who 
.defended  the  zamindar,  made  charges  of  a  grossly  defamatory  character 
against  him  not  only  during  the  course  of  the  trial  but  also  when  making 
an  application  to  the  High  Court  for  leave  to  summon  certain  witnesses, 
he  (Mr.  Sullivan)  being  one  of  those  witnesses. 
The  words  principally  complained  of  were — 

1st — Mr.  Norton  when   making  an  application  to  the  High  Court  for 
leave  to  summon  witnessess,  said — 

[30]  "  The  defence  is  that  this  is  a  concocted  case  and  that  Mr. 
Sullivan  knew  it  to  be  so  concoched  and  he  kept  the  case  up 
for  ulterior  purposes.  Why  should  Mr.  Sullivan  try  to  ruin 
my  client  ?  He  knows  that  if  he  is  able  to  smash  the  zamin- 
dar of  Bodinayakanur,  he  will  have  a  strong  case  against  Mr. 
Crole. 
"  That  it  is  a  concocted  case  and  concocted  to  Mr.  Sullivan's 

knowledge  and  for  reasons  of  personal  animosity." 
And  in  his  speech  to  the  jury  at  the  trial  he  said — 

"  He  was  not  at  all  quite  certain  of  calling  witnesses,  though,  as 
at  present  advised,  he  believed  he  would  call  some.  Indepen- 
dently of  witnesses,  he  would  take  his  stand  upon  the  fact 
that  no  motive  had  been  proved  against  his  client  for  the 
commission  of  tha  offence  with  which  he  was  charged.  Nor 
had  the  prosecution  even  suggested  the  shadow  of  a  motive' 
why  a  person  in  the  position  of  the  zamindar  of  Bodinayakanur 
should  behave  himself  in  the  manner  alleged  for  the  purpose 
of  committing  that  which  was  a  dacoity  with  the  mere  object 
of  loot.  If  he  were  forced  to  call  evidence,  he  would  say  that 
there  had  been  a  persecution,  and  that;  the  motive  that  influ- 
enced the  persons  who  had  worked  out  the  case  against  his 
client  was  simply  the  desire  to  reach,  through  his  client, 
Mr.  Crole,  the  then  Collector  of  Madura  :  they  were  influenced 
by  animosity  and  a  spirit  of  revenge.  There  existed  very 
bitter  feeling  on  the  part  of  some  parsons  against  Mr.  Crole, 
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1886  whose    conviction— moral    conviction — was   to  be    obtained 

SEP.  24.  through  the  physical  conviction  of  the  zamindar. 

"  The  question  for  you,  gentlemen,  to  decide  is,  should  I  have  been 
committed  to  stand  my   trial  here,   had  the  case  been   opened 
BENCH.  in  the  Lower  Court  as  it  has  been  opened  in  this  ?     And  at 

the  same  time  I  am  also  entitled  to  say  this,  now  that  we  have 

traced  these  documents  to  the  police  from  Mr.  Garstin,  I  am 
^        '•  fairly  entitled  to  ask  you   whether  you  think  that  it  is  likely 

that,  under  these  circumstances,  with  all  these  facts  before 
you,  Mr.  French  is  the  true  culorit  upon  whom  the  responsibi- 
lity of  the  introduction  of  Mr.  Crole's  name  rests,  an  introduc- 
tion which  my  learned  friend  has  characterized  as  a  mistake. 
And  if  you  agree  with  me  that  the  responsibility  rests,  not 
with  Mr.  French,  but  with  [31]  a  powerful,  if  nameless, 
clique,  then  ask  yourselves,  is  this  a  prosecution  instituted 
in  the  ends  of  public  justice  or  to  promote  the  ends  of  private 
malice  ? 

"  You  may  remember  that  I  wished  to  recall  Mr.  Garstin  to  ask 
him  whether  he  had  not  communicated  this  scandalous  record 
to  the  Government,  that  the  learned  Chief  Justice  said  that  I 
must  give  names,  that  I  replied  to  Mr.  Grant  Duff,  to  the 
Honorable  Mr.  Sullivan,  to  the  Honorable  Mr.  Master  and 
that  his  Lordship  finally  ruled  the  question  irrelevant  until 
and  unless  I  could  prove  a  conspiracy.  I  have  already  told  your 
gentlemen,  that  I  cannot  with  the  evidence  at  my  disposal, 
establish  that  what  the  law  would  alone  hold  to  be  a  cons- 
piracy. But  there  is  enough  upon  the  record  already  to  entitle 
me  to  ask  you  to  believe  that  the  present  case  is  the  outcome 
of  personal  vindictiveness  against  Mr.  Crole,  that  it  is  not  a- 
prosecution,  but  a  persecution. 

"  As  I  have  begun  so  I  will  end.  No  motive  is  opened.  No  motive 
is  alleged  :  you  cannot  convict  upon  so  bald  a  statement  as 
that  advanced  by  the  prosecution.  Give  me  your  verdict, 
gentlemen,  and  in  giving  it  believe  the  theory  for  the  defence' 
that  this  is  a  case  cast  upon  the  waters  to  gratify  the  shameful 
ends  of  private  malice.'' 

The  petition  supported  by  affidavits  was  originally  heard  before 
Muttusami  Ayyar  and  Brandt,  JJ.,  and  a  rule  was  granted  calling  upon 
Mr.  Norton  under  the  provisions  of  Section  10  of  the  Letters  Patent 
(amended)  as  an  Advocate  of  the  High  Court  to  explain  the  matters  urged 
against  him  contained  in  the  affidavits. 

Upon  the  rule  coming  on  for  argument,  the  Acting  Advocate-General 
(Mr.  Shephard)  and  Mr.  Branson  appeared  for  Mr.  Sullivan  in  support  of 
the  rule,  and  Mr.  Norton  showed  cause  against  it. 

Mr.  Norton  contended  that  the  order  of  the  Court  calling  upon  him  to 
answer  the  matters  contained  in  the  affidavits  was  bad  in  law,  as  it  was 
issued  by  a  Divisional  Bench  consisting  of  only  two  Judges ;  that  it  should 
have  been  issued  under  the  seal  of  the  Court ;  and  that  it  should  have 
been  heard  by  a  Full  Bench.  He  also  contended  that  the  order  was 
issued  without  such  reasonable  cause  as  was  contemplated  by  Section  10  of 
the  Letters  Patent. 

He  further  submitted  that,  taking  everything  to  be  true  as  stated 
in  Mr.  Sullivan's  affidavit,  no  reasonable  cause  has  been  [32]  shown 
to  enable  the  High  Court  to  proceed  under  Section  10 ;  and  that' 
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in  all  he  said  with  regard  to  Mr.  Sullivan  he  was  acting  under  his  instruc-        1886 
tions  and  was  absolutely  privileged  (Munsterv.  Lamb)  (1).  SEP.  24. 

The  Acting  Advocate-General  in  supporting  the  rule  contended  that         

Mr-  Norton  had  exceeded  his  privilege  as  an  advocate.     He  admitted  that       FULL 
in  an  ordinary  case  it  would  be  sufficient;  for  counsel  to  say  that  he  was     BENCH. 

instructed,  but  in  the  present  case  Mr.  Sullivan's  position  should  be  taken         

into  account  and  that  counsel  must,  before  he  makes  such  serious  allega- 
tions,  satisfy  himself  of  the  truth  of  the  charges  or  at  least  take  more  than  ' 
ordinary  pains  to  satisfy  himself  that  the  charges  are  true.  He  contended 
that  it  was  imoossible  for  Mr.  Norton  to  say  that  he  was  acting  under 
instructions  with  respeot  to  tha  matter  complained  of  in  his  summing  up 
his  evidence  to  th-5  jury.  There  was  no  evidence  of  any  kind  before  the 
jury  that  Mr.  Sullivan  had  been  privy  to  the  conspiracy  alleged  or  had 
been  guilty  of  misconduct  of  any  kind  and  yet  Mr.  Norton  had  reiterated 
his  charges  against  Mr.  Sullivan,  and  although  he  did  not  mention 
Mr.  Sullivan's  name,  yet  he  submitted  to  the  jury  that  Mr.  Sullivan  was 
guilty  of  gross  misconduct  in  connection  with  the  trial. 

The  Acting  Advocate- General  referred  us  to  the  Evidence  Act,  Sec- 
tions 149  and  150. 

The  Acting  Advocate-General  also  contended  that  the  rules  of  the 
English  common  law  did  not  apply  to  advocates  in  this  country  in  cases 
of  defamation — Indian  Penal  Code,  Section  499 — and  a  person  uttering 
defamatory  words  against  another  would  be  guilty  of  defamation  unless 
he  came  within  the  9th  exception  given  by  the  Act :  in  fact  the  imputation 
must  be  made  in  good  faith  for  the  protection  of  the  interest  of  the  person 
making  it  or  of  any  otber  person  or  for  the  public  good  ;  and  that  the  pri- 
vileges of  an  advocate  in  India,  so  far  as  liberty  of  speech  is  concerned,  is  not 
as  great  as  it  is  by  the  common  law  of  England. 

I  am  of  opinion  that  a  Divisional  Court  consisting  of  two  Judges  has 
power  to  direct  a  rule  to  be  issued  calling  on  an  advocate  of  the  High 
Court  to  answer  matters  alleged  against  him  under  Section  10  of  the 
Letters  Patent  (amended). 

Tne  first  paragraph  of  the  prayer  of  the  petition  was  not  argued 
before  us.  Mr.  Sullivan  has  no  right  to  ask  this  Court  to  inquire 
£33]  why  Mr.  Norton  obtained  a  subpoena  against  him.  The  High  Court 
grantpd  it  for  reasons  that  appeared  to  them  sufficient. 

The  only  point  really  involved  in  this  case  is,  will  the  High  Court 
take  notice  of  defamatory  words  against  an  individual  used  by  an  advocate 
during  the  progress  of  the  case. 

The  common  law  of  England  is  that  an  advocate  is  not  civilly  or 
criminally  responsible  for  anything  he  may  say  in  his  office  as  advocate. 

The  Courts  in  this  country  are  undoubtedly  bound  to  administer, 
within  the  original  jurisdiction,  inter  alia,  che  common  law  as  it  prevailed 
in  England  in  the  year  1726  and  which  has  not  been  subsequently  altered 
by  statutes  especially  extending  to  India  or  by  the  Acts  of  the  Legislative 
Council  of  India. 

Now  there  can  be  no  doubt  what  the  common  law  in  England  in 
relation  to  the  privileges  of  advocates  was  and  is.  In  Brook  v.  Montague  (2) 
the  Court  of  King's  Bench  held  that  a  counsellor  in  law  retained  hath 
a  privilege  to  enforce  anything  which  is  informed  him  by  his  client  and  to 
give  it  in  evidence,  it  being  pertinent  to  the  matter  in  question,  and  not  to 
examine  whether  it  be  true  or  false. 


(1)  11  Q.B.D.  588  =  52  L.  J.  (Q.B.D.)  (3)  Oro.  Jao.  90. 
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1886  In   E.   v.    Skinner    (l)    Lord    Mansfield,    C.J.,    said  "  Neither  party, 

SEP.  24.     witness,  counsel,  jury,  or  judge  can  be  put  to  answer,  civilly  or  criminally, 

for  words  spoken  in  office." 

FULL  in  Hodgson  v.  Scarlett  (2)  it  was  held  by  Lord  Ellenborough,  C.J., 

BENCH,     that    an    action    for    defamation    will    not    lie    against    a    barrister    for 

~IT~0_     words  spoken  by  him  as  counsel  in  a  cause  pertinent  to  the  matters  in 

10  Jtt  *  *  o       * 

1  '    *'•  In  Kennedy  v.  Brown  (3)  Erie,  C.J.,  says,  "  The  Advocate  is  trusted 

with  interests  and  privileges  and  powers,  almost  to  an  unlimited  degree. 
His  client  must  trust  to  him  at  times  for  fortune  and  character  and  life. 
The  law  trusts  him  with  a  privilege  in  respect  of  liberty  of  speech  which 
is  in  practice  bounded  only  by  his  own  sense  of  duty,  and  he  may  have  to 
speak  upon  subjects  conceining  the  deepest  interests  of  social  life  and  the 

innermost  feelings  of  the  human  soul His   words    and    acts 

ought  to  be  guided  by  a  sense  of  duty — that  is  to  say,  duty  to  his  client — 
binding  him  to  exert  every  faculty  and  privilege,  and  power  in  order  that 
he  may  maintain  that  client's  ri^ht,  together  [34]  with  duty  to  the  Court 
and  himself,  binding  him  to  guard  against  the  abuse  of  the  powers  and 
privileges  intrusted  to  him,  by  a  constant  recourse  to  his  own  sense  of 
right." 

In  Dawkins  v.  Lord  Eokeby  (4),  the  Court  of  Exchequer  Chamber 
presided  over  by  Kelly,  C.B.,  and  consisting  of  nine  judges,  held  thai? 
"the  authorities  are  clear,  uniform  and  conclusive,  that  no  action  of  libel 
or  slander  lies,  whether  against  judges,  or  witnesses,  or  parties,  for  words 
written  or  spoken  in  the  ordinary  course  of  any  proceeding  before  any 
court  or  tribunal  recognised  by  law. 

"  The  principle  which  pervades  and  governs  the  numberless  decisions 
to  that  effect  is  established  by  the  case  of  Floyd  v.  Barker  (5),  and  many 
earlier  authorities  from  27  Edw.  Ill,  pi.  15  ;  9  Hen.  IV,  60,  j.l.  9  ;  and  9 
Edw.  IV,  3,  pi.  10,  down  to  the  time  of  Lord  Coke."  See  also  Revis  v, 
Smith  (6),  in  which  a  number  of  authorities  are  cited. 

In  Munster  v.  Lamb,  the  Master  of  the  Rolls  says,  referring  to  Daw- 
kins  v.  Hokeby  and  other  cases,  "if  it  is  right  and  wise  that  such  a 
privilege  shall  be  extended  to  a  Judge,  .  .  .  and  if  the  privilege  is  equally 

given  to  a  witness,  bow  can  it  be  considered  that  it  is  not  equally, 

1  would  say  more,  beneficial  to  the  public  that  a  counsel  and  an  advocate 
should  come  to  the  performance  of  his  duty  with  an  equally  free  and 
unfettered  mind  ?  If  any  one  needs  to  be  free  of  all  fear  in  the  perform- 
ance of  his  arduous  duty  an  advocate  is  that  person.  His  is  a  position 
of  difficulty  :  he  does  not  speak  of  that  which  he  knows,  but  he  has  to 
argue  and  to  support  a  thesis  which  it  is  for  him  to  contend  for  ;  he  has 
to  do  this  in  such  a  way  as  not  10  degrade  himself;  but  he  has  to  do  it 
under  difficulties  which  are  often  pressing.  If  in  this  position  of  difficulty 
he  had  to  consider  whether  everything  which  he  uttered  were  false  or  true, 
relevant  or  irrelevant,  he  could  not  possibly  perform  his  duty  with  advantage 
to  bis  client  ;  and  the  protection  which  he  needs  and  the  privilege  which 
must  be  acceded  to  him  is  needed  and  accorded  above  all  for  the  benefit 
and  advantage  of  the  public." 

From  the  cases  I  have  quoted  it  is  abundantly  clear  that  an  advo- 
cate speaking  in  a  Court  of  Justice  in  England  is  not  liable  either  civilly 
or  criminally  for  defamatory  words  spoken  in  his  [35]  office  if 

(1)  Lofft.  55.  (2)  1  B.  and  A.  232.  (3)  32  L.J.C.P.  (N.S.)  137. 

(41  L  K.  8  Q  B.  255.       (5)   12  Co.  Rep.  23. 
(6)  18  C.B.  126  =  25  L.J.  (C.P.)  195. 
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they  are  pertinent  to  the  inquiry.     But  it  is  said  by  the  Acting  Advocate-        1886 
General  that  the    principles  of  the  common  law  thus  laid  down  are  not     SKP.  24. 
applicable  to  this   country,  and    that  the   privileges  as  to  the  liberty  of 
speech  of    an    advocate    in  his  office  as  advocate  in  this  country    are       FULL 
materially  abridged,  and  that  an  advocate  is  liable,  if  he  uses  defamatory    BENCH, 
language  against  an  individual,   to   be  prosecuted  for  defamation  unless  he 
can  bring  himself  within  the  9th  exception  of  Section  499  of  the  Indian      10  M  28 
Penal  Code  ;  and  Section  150  of   the  Evidence  Act  (Act  I  of  1872)  is  also       *F-B-). 
referred  to  as  supporting  this  contention.     That   section   however  refers 
to  questions   put  in   cross-examination  by  any  barrister,  pleader,  vakil  or 
attorney  of  the  class  referred  to  in  Section   148  and  gives  the  court   tbe 
power,  if  such  Court  is  of  opinion  that  such  question  was  asked  without 
reasonable  grounds  to  report  the  circumstances  to  the  High  Court,  but  it 
limits  the  scope  of  the  section  to  questions  asked  under  the  circumstances 
mentioned  in  Section  148. 

It  is  also  said  that  Mr.  Norton  should  have  considered  the  position 
of  Mr.  Sullivan  as  a  Member  of  Council  before  he  carried  out  his  instruc- 
tions and  made  the  allegations  complained  of  against  Mr.  Sullivan. 

I  cannot  agree  with  the  Acting  Advocate-General.  I  think  that  the 
advocates  in  this  country  have  and  should  have  the  same  privileges  in 
respect  of  liberty  of  speech  { bearing  always  in  mind  the  remarks  of 
Erie,  C.J.,  iu  Kennedy  v.  Brown)  they  have  so  long  enjoyed  in  England; 
and  that  in  this  country  it  would  be  beyond  measure  embarrassing  to  tbe 
advocate  and  disastrous  to  the  interests  of  the  client,  if  the  advocate  was 
exposed  to  the  liability  of  a  criminal  or  civil  charge  for  defamation  for 
words  uttered  in  court.  To  quote  again  the  words  of  the  Master  of  the 
Rolls  in  Munster  v.  Lamb,  "  ll  any  one  needs  to  be  free  of  all  fear  in  the 
performance  of  his  arduous  duty  an  advocate  is  that  person."  I  see  no 
reason  to  fear  that  the  privilege  will  be  abused,  but  if  it  should  unfor- 
tunately turn  out  that  1  am  mistaken,  measures  can  at  once  be  taken  to 
prevent  the  abuse  of  the  privilege,  should  the  powers  the  High  Court 
possesses  under  Section  10  of  the  Letters  Patent  (amended)  prove  insuffi- 
cient. I  hold  therefore  that  an  advocate  in  this  country  cannot  be 
proceeded  against  either  civilly  or  criminally  for  words  uttered  in  his 
office  as  advocate. 

1  disagree  with  the  learned  Acting  Advocate-General  that  an  advocate 
is  bound  to  consider  the  position  in  life  of  the  person  [36]  whose 
conduct  he  is  condemning.  His  words  and  acts  ought  only  to  be  guided  by  a 
sense  of  duty — duty  to  his  client — and  by  a  constant  recourse  to  his  own 
sense  of  right  to  guard  against  the  abuse  of  the  powers  and  privileges 
intrusted  to  him. 

Mr.  Sullivan  complains  that  Mr.  Norton  acted  recklessly,  unprofes- 
sionaliy  and  unscrupulously  and  without  that  due  care  and  caution  (see 
Section  52,  Indian  Penal  Code,  definition  of  good  faith)  which  as  an 
Advocate  of  the  High  Court  he  was  bound  to  take.  Mr.  Norton's  reply 
is,  "  I  acted  under  my  instructions :  all  1  said  and  did  was  within  the  four 
corners  of  tbose  instructions  :  and  my  duty  to  my  client  compelled  me  to 
say  what  I  said." 

There  is  no  allegation  in  the  petition  that  Mr.  Norton  was  actuated 
by  malice  against  Mr.  Sullivan,  and  it  cannot  be  said  that  the  defamatory 
matter  complained  of  (if  true)  \\as  not  relevant  to  the  inquiry.  I  am  of 
opinion  that  no  reasonable  cause  has  been  shown  to  empower  the  High 
Court  to  take  proceedings  under  Section  10  of  the  Letters  Patent  (amend- 
ed), and  I  think  therefore  that  this  petition  should  be  dismissed. 
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1886  BRANDT,  J. — As  stated  in  the  few  words    delivered  at  the     hearing 

SEP.  '24.     in  dismissing  the  application,   we  were  all  agreed  that  Mr.  Norton    was 

protected  in  what  he  said  by  the  privilege  of  counsel,  but  that    this  was 

DIjL       a  proper  case  for  inquiry  under  the  10th  Section  of  the  Letters  Patent 

BENCH,     (amended). 

„     _  We  were  all  further  agreed  as  to  the  contention  that  a  rule  could  not 

.p  '  legally  be  made  by  a  Divisional  Bench  of  the  Court  calling  on  Mr.  Nor- 
ton under  that  provision  of  law  to  answer  and  explain  in  respect  of  the 
matters  alleged  against  him  being  untenable. 

I  entirely  concur  with  the  learned  Chief  Justice  and  my  learned 
colleagues  that  there  were  not  grounds  for  calling  upon  Mr.  Norton  for 
any  explanation  in  respect  of  any  thing  said  or  done  by  him  in  proceed- 
ings prior  to  trial  or  during  the  course  of  the  trial  in  which  his  client  was 
concerned  prior  to  the  conclusion  of  the  evidence  taken  therein. 

As  regards  counsel's  speech  to  the  jury  on  the  whole  case,  I  was  and 
remain  of  opinion  that  in  the  case  of  an  issue  to  be  tried  as  to  whether 
by  inuendo  or  implication  the  Hon.  Mr.  Sullivan  was  indicated  in 
the  several  passages  of  that  speech  there  would  have  been  sufficient 
evidence  to  lay  before  a  jury  with  a  view  to  their  giving  a  verdict.  As 
however  on  mature  considera-[37]  tion  I  could  not  undertake  to  say  that 
question  should  be  answered  beyond  doubt  in  the  affirmative,  the  further 
question  whether,  if  it  were  beyond  all  resonable  doubt  that  the  imputa- 
tions were  directed  at  that  gentleman,  there  would  be  reasonable  cause 
for  exercising  the  powers  conferred  upon  this  Court  by  the  Letters  Patent 
does  not  call  for  decision, 

Mr.  Norton  did  not  disclaim  an  intention  on  his  part  to  imply  that 
he  reiterated  and  emphasised  the  allegations  which  under  instructions  he 
had  made  prior  to  and  during  the  preceding  part  of  the  trial  against  the 
Hon.  Mr.  Sullivan,  and  it  certainly  is  not  going  too  far  to  say  that 
the  jury  might,  whether  rightly  or  wrongly,  understand  that  those  obser- 
vations were  directed  at  thit  gentleman. 

As  we  are  aereed  that  there  are  not  grounds  on  which  Mr.  Norton 
should  be  censured  even,  I  abstain  from  saying  anything  further  than  it 
is  in  my  opinion  a  question  whether  his  client's  interests  might  not  have 
been  equally  well  protected  without  suggesting  that  the  conspiracy, 
if  there  was  one,  was  the  result  of  personal  feelings  of  enmity  on  the 
part  of  individuals  indicated  with  more  or  less  precision. 

As  to  the  law  on  the  subject  the  English  cases  are  sufficiently  stated 
by  the  learned  Chief  Justice.  There  are  among  them  authorities  which  I 
can  accept  without  hesitation  as  sufficient  for  the  disposal  of  the  matter 
before  us,  without  expressing  any  opinion  as  to  whether  we  should  be 
bound  to  go  to  the  extreme  length  to  which  the  case  of  Munster  v.  _  Lamb 
has  carried  the  law  as  now  expounded  in  England. 

As  regards  the  arguments  of  the  learned  Acting  Advocate- General,  first 
that  the  courts  in  this  country  are  not  bound  absolutely  to  follow  the 
English  precedents,  or  to  adopt  them  as  conclusively  appli^abta  to  all  libel 
or  slander  suits,  Abdul  Hakim  v.  Tej  Chandar  Mukarji  (l),  but  that  regard 
may  and  should  be  had  to  the  provisions  of  law,  if  any,  in  pari  materia, 
specially  applicable  to  this  country,  and  secondly  that  some  consideration 
should  have  been  had  for  the  position  and  presumably  high  character  of 
the  petitioner  in  this  case,  I  am  by  no  means  prepared  to  express  entire 
dissent  from  the  several  propositions  propounded  in  the  case  cited  ;  and  as 

(1)  3  A.  815. 
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to  the  second,  I  consider  it  sufficient  to  say  that   the  legal    [38]    maxim        1886 
quoted  in  Court  that  "  all  men  are  equal  in  the  eye  of  the  law  "  though  it     SEP.  24. 
undoubtedly  is  true,  absolutely  true  in  one  sense,  is  after  all  bub  a  maxim,       ^, 
and  such  maxims  are  from   the  nature  of  the  case  capable  of  misleading 
and  of  being  misaoplied  unless  applied  with  reservation  and  nice disnremi-     BENCH. 
nation  ;  and  this  particular  maxim  is  in  my  opinion  by  no  means  of  itself      <o  M  28 
conclusive   in   respect    of  the  proposition    put   forward   by  the   learned       /p  g  \ 
Advocate-General. 

I  would  refer  to  one  instance  only  in  which  the  maxim  is  not  and 
cannot  be  adhered  to  to  the  letter  an  instance  of  everyday  occurrence  : 
when  there  is  a  question  as  to  the  probable  truth  or  untruth  of  a  particular 
statement,  and  a  statement  in  one  sense  has  been  made  by  a  person  of 
hitherto  high  accredited  probity  and  truth,  and  of  position  such  as 
presumably  to  place  him  above  temptation  to  speak  unt.rulv,  and  a  con- 
tradictory statement  on  the  other  side  by  one  whose  character  is  not 
above  suspicion  and  whose  circumstances  might  lay  him  open  to 
temptation,  a  Judge  who  on  these  grounds  accepted  the  statement  of 
the  former  in  preference  to  that  of  the  latter  would  not,  I  presume,  be 
obnoxious  to  a  charge  of  having  violated  the  legal  maxim  above  enunciated. 

Again,  having  regard  to  probabilities,  experience  shows  that  there  is 
at  least  equal  truth  in  the  proposition  nemo  repente  fuit  turpissimus  : 
rnen  of  goon1  character  do  not  as  a  rule  at  one  bound  become  absolutely 
depraved.  To  the  extent  that  under  instructions  counsel  might  suggest 
the  possibility  of  such  a  change,  I  am  willing  to  accept  the  applicability  of 
the  maxim,  but  not  further,  in  this  particular  case. 

10  M.  38. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


THE  SECRETARY  OF  STATE  FOR  INDIA  v.  THE  MUNICIPAL 
COMMISSIONERS  OF  THE  CITY  OF  MADRAS  * 

[2 1st  April  and  7th    September,  1886.1 

City  of  Madras  Municipal  Act,   Section  123     Tax  on  buildings— Hospital  built  by 
Government    Standard  of  hypotJietical  rent. 

Under  Section  123  of  the  City  of  Madras  Municipal  Act,  the  gross  annual 
rent  at  which  a  building  might  reasonably  be  expected  to  let  from  month  to  month 
or  from  [39]  ye*r  to  year  is  for  the  purpose  of  assessment  to  house-tax  under  the 
Act,  to  be  deemed  to  be  the  annual  value  of  such  building.  The  Lying-in 
Hospital  at  Madras,  built  and  supported  by  Government,  having  beon  assessfid  by 
the  President  of  the  Municipality  as  on  a  rental  of  R^.  1,000  a  month  the  Magis- 
trates on  appeal  reduced  the  assessment,  finding,  that  R«.  7.920  per  annum  would 
be  a  reasonable  rent,  having  regard  to  the  letting  value  of  the  buildings  in  the 
neighbourhood,  but,  at  the  request  of  the  Municipality,  referred  the  following 
questions  to  the  High  Court: 

Whether  (as  contended  by  Government)  the  property  in  question  should  be 
valued  and  assessed  on  the  rent  which,  on  the  property  being  offered  in  the  open 
market  without  reserve,  a  parson  desirous  of  seouring  it  would  hava  to  pay  ;  or 

Whether  (as  contended  by  the  Municipality,  it  should  be  valued  and  assessed 
on  the  highest  reserve  rent  which  an  owner  of  the  property  offering  it  in  the 
open  market  would  reasonably  dem*nd.  and  below  which  sum  he  would  not  be 
willing  to  let. 

Held,  that  the  standard  value  was  what  the  hypothetical  tenant  requiring  the 
building  for  use  as  a  hospital  would  be  willing  to  pay  rather  than  rent  a  lesa 

*  Referred  Cases  2  and  3  of  1886. 
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4  886  suitable  building  and  adapt  it  to  hip  requirements  at  his  own  expense,  and  that 

in  this  stme  the  contention  ol  tbe  MuMcipulny  was  correct. 

SKP>  7. 

~~  CASE  stated  and  referred  to  the  High  Court  under  Section  193  of  the 

APPEL-     City  of  Madras  Municipal  Act. 

The  facts-are  set  out  in  the  judgment  of  |the  Court   (COLLINS,  C.J., 
CIVIL.      andsMrjTTUSAMi  AYYAE,  J.)., 

JO  M,  38.  Tbe  Acting   Advocate-General   (Mr.   Shcphard),  for  the   Secretary  of 

State. 

Mr.  Wedderburn,  for  the  Municipality. 

The  following  authorities  were  referred  to  in  argument  : — 

Kosher 's  Parochial  Assessments  Act,  pp.  83,  86,  87,  91,  99,  100,  101, 
106,  122,  133;  The  Queenv.  London  and  North-Western  Railway  Co.  (1); 
Mersey  Docks  v.  Liverpool  (2) ;  Brown  on  Eating,  pp.  26.  27,  30. 

It  was  contended  by  the  Acting  Advocate-General  that  if  a  lease  of 
the  Lying-in  Hospital  were  put  up  to  auction,  Government  could  secure 
it  for  a  sum  just  in  excess  of  that  which  would  be  offered  by  persons  who 
might  require  the  building  for  ordinary  purposes,  i.e..,  purposes  other  than 
that  for  which  the  building  was  specially  built  and  adapted,  and  that  such 
sum  was  the  amount  at  which  the  building  should  be  assessed. 

For  tbe  Municipality  it  was  urged  that  as  in  the  hypothetical  market 
there  was  one  person  who  required  the  building  for  a  special  purpose 
and  no  other  suitable  building,  the  hypothetical  [40]  landlord  might 
reasonably  demand  and  could  obtain  a  higher  rent  than  would  be  offered 
if  the  auction  were  without  reserve. 

JUDGMENT. 

This  is  a  case  referred  to  this  Court  for  decision  under  Section  193  of 
Madras  Act  I  of  1884.  The  buildings  which  compost)  tne  Lying-in  Hosuital 
in  the  town  of  Madras  were  valued  at  Us.  12,000  per  annum,  and  the 
Superintendent's  residence  at  Es.  1,248  per  annum,  for  the  purpose  of 
calculating  the  tax  due  upon  them  under  Section  119.  The  Government 
preferred  an  appeal  against  this  valuation  to  the  President  of  the 
Municipality  under  Section  190,  on  the  ground  that  it  was  not  in  accordance 
with  the  provisions  of  Section  123.  The  President,  however,  confirmed 
the  valuation. 

Again  the  Government  appealed  from  his  decision  to  the  Magistrates 
under  Section  192.  Mr.  Chisholm,  the  Government  Architect.,  originally 
valued  all  the  buildings,  including  the  Superintendent's  residence  at 
Es.  10,488  per  annum.  He  stated  in  his  evidence  before  the  Magistrates 
that,  if  the  special  character  of  the  buildings  alone  were  considered, 
Es.  l.OOU  per  mensem  would  be  a  fair  rent  for  Government  to  pay  for  the 
Hospital,  including  the  Superintendent's  residence  and  Apothecary's  quar- 
ters, which,  he  said,  would  fetch  Es.  190  a  month,  and  that,  ordinarily,  a 
fair  rental  for  Government  in  such  circumstances  to  pay  would  be  Es.  833 
a  month.  It  was  contended  for  the  Municipality  that  though  the  Govern- 
ment might  have  much  difficulty  in  obtaining  tenants  for  the  buildings  if 
they  were  to  let  them,  yet  the  present  value  of  the  buiidings  to  the 
hypothetical  tenant  was  the  true  test  of  rateable  value,  and  that  the 
consideration  of  what  the  Government  mi^ht  get,  if  they  rented  the 
buildings  to  others  who  might  not  require  them  for  use  as  a  hospital,  was 
immaterial. 

(1)  L.ti.  9  Q  B.  134.  (2)  L..B.  9  Q.B.  96. 
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The  Lying-in  Hospital  must,  for  the  purpose  of  this  reference,  b^ 
taken  to  be  a  building  occupied  by  the  owner  himself.  Admitting  the 
principle  that  the  value  to  the  owner,  whether  he  occupies  the  building 
himself  or  lets  it  to  a  tenant,  is  to  be  measured  by  the  amount  of  rent  per 
annum  it  would  be  worth  to  a  hypothetical  tenant  on  the  terms  laid  down 
by  the  Act  as  the  standard,  the  Magistrates  came  to  the  conclusion  that 
such  amount  could  be  pretty  accurately  calculated  only  by  considering  the 
letting  value  of  other  buildings  in  the  same  locality,  that  is,  by  considering 
the  demand  for  the  Lying-in  Hospital  in  the  open  market.  In  this  view, 
and  also  taking  into  consideration  the  value  of  the  premises  [41]  to  the 
present  tenant,  the  Magistrates  reduced  the  rateable  value  (excluding  the 
Superintendent's  residence  and  the  Apothecary's  quarters  as  to  which  the 
parties  were  not  at  issue)  to  Es.  660  per  mensem,  or  Es.  7,920  uer  annum. 
But,  at  the  request  of  the  respondent's  solicitor,  they  referred  for  our 
decision  the  following  question  : — 

Whether  the  property  in  question  should  be  valued  and  assessed  on 
the  rent  which,  on  the  prouerty  being  offered  in  the  open  market  without 
reserve,  a  person  desirous  of  securing  it  would  have  to  pay  ;  or,  whether 
it  should  be  valued  and  assessed  on  the  highest  reserve  rent  which  an 
owner  of  the  property  offering  it  in  the  open  marke.  would  reasonably 
demand  and  below  which  sum  he  would  not  be  willing  to  let. 

Our  decision  must  depend  on  the  provisions  of  Section  123  of  Madras 
Act  I  of  1884,  which  provides  that  "  the  gross  annual  rent  at  which  a 
building  or  land  might  reasonably  be  expected  to  let  from  month  to  month 
or  from  year  to  year  shall  for  the  purposes. of  assessment  under  this 
Act  be  deemed  to  be  the  annual  value  of  such  buildings  or  land  "  The 
letting  value  from  year  to  year  is  the  standard  prescribed  also  in  toe 
Parochial  Assessments  Act  (6  and  7  Will.  IV,  cap.  96),  and  the  words 
used  in  it  are  that  the  rates  are  t »  be  made  uoon  an  "  estimate  of  the 
net  annual  value  of  the  several  hereditaments  rated  thereunto,  that  is 
to  say,  of  the  rent  at  which  the  same  mig.it  reasonably  be  expected  to 
let  from  year  to  year,"  &c.  The  imention  of  the  Legislature  in  referring 
to  a  tenancy  from  month  to  month  or  from  year  to  year  was  evidently 
to  establish  in  regard  to  all  buildings  a  uniform  rule  for  assessing  the  value 
of  the  occupation.  The  standard  of  value  is  certainly,  as  observed  by  the 
Magistrates,  the  value  of  the  property  to  the  owner,  which  is  to  be 
measured,  whether  he  occupies  the  property  himself  or  lets  it  to  a 
tenant,  by  the  amount  of  rent  per  annum  it  would  be  worth  to  a  hypothe- 
tical tenant  on  the  terms  laid  down  by  the  Legislature.  Having  regard 
to  the  course  of  decisions  under  the  Engliph  Statute,  there  are  several 
matters  which  ought  to  be  kept  in  view  in  fixing  the  rateable  value. 
The  standard  value  is  the  rent  which  the  building  would  be  worth  to  a 
hypothetical  tenaut  on  the  lerms  laid  down  by  the  Statute.  The  terms  on 
which  any  particular  property  is  in  fact  let  are  therefore  immaterial,  and 
the  tenancy  from  month  to  month  or  year  to  year  is  prescribed  as  the 
standard  by  which  all  huildinps  should  he  valued  in  order  that  their  assess- 
ments [42]  might  be  equal.  Again,  the  standard  value  is  th«  value  wi>ich 
the  building  possesses  at  the  time  the  assessment  is  mad".  Hence  the  value 
of  the  property  in  the  past  or  future  is  immaterial.  The  present  value  is 
not  the  value  of  any  exceptional  year  hut  the  value  winch  under  present 
circumstances  the  building  would  be  worth  to  let  in  an  average  year  or 
taking  one  year  with  another.  Neither  exceptional  repairs  nor  exceptional 
profits  made  in  a  particular  year  are  to  be  considered.  In  letting  a 
building  from  year  to  year,  the  rent  would  ordinarily  be  regulated  by 
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two  matters  as  observed  by  Blackburn,  J.,  in  The  Queen  v.  London  and  North 
Western  Railway  Co.  (1)  on  the  one  hand  by  the  benefit  which  the  tenant 
could  he  likely  to  derive  from  the  occupation,  because  he  would  not  give 
more;  on  the  otber  ln.ni,  by  the  nature  of  the  property,  such  as  local 
situation,  or  the  number  of  persons  there  are  who  could  supply  him  with 
an  equally  eligible  building  and  be  willing  to  let  it  to  him  ;  for,  while  he 
would  not  be  willing  to  give  more  than  he  expects  to  gain  bv  the  occupation, 
he  would  not  give  even  that  if  he  could  gat  a  similar  building  at  a  lower 
price.  Further,  in  rating  property,  it  must  generally  be  assumed  that 
the  hypothetical  tenant  would  be  in  the  same  position  and  use  tne  building 
in  the  same  way  as  the  party,  rated,  for,  the  object  is  to  ascertain  its  in- 
trinsic value  to  the  owner  in  its  present  condition.  In  The  Queen  v.  The 
School  Board  for  London  (2)  it  was  contended,  inter  alia,  for  the  res- 
pondent, before  a  Divisional  Court  of  Queen's  Bench,  that  the  rent  which 
the  School  Board  might  be  supposed  to  be  willing  to  give  for  the  school 
premises  if  the  Board  were  in  the  market  anxious  to  rent  premises 
suitable  for  use  as  school,  was  a  fair  test  of  rateable  value.  On  the  other 
hand,  it  was  urged  for  the  appellant  —1st,  that  the  School  Board  owning 
the  premises  should  not  be  sunposed  to  be  in  the  market  anxious  to  rent 
premises,  but  should  be  exclude i  from  the  number  of  hypothetical  tenants 
who  might  be  supposed  to  be  willing  to  rent  the  school  premises,  and 
2ndly,  that  the  only  true  indication  of  rateable  value  was  the  rent  for 
which  the  premises  could  in  their  present  condition  be  let  to  a  hypothe- 
tical teoant  from  year  to  year,  supposing  they  were  not  used  for  Board 
Schools  but  were  applied  to  any  other  use  or  purpose  for  which  they 
could  be  made  available  by  a  tenant.  The  respondent's  contention  was 
allowed  and  the  [appellant's  objections  were  overruled.  Cave,  J.,  [43] 
said :  ''  when  you  want  to  find  what  a  hypothetical  tenant  will  give, 
you  must  not  take  a  man  who  does  not  want  the  permises  for  the  use  for 
which  they  are  built,  but  wants  to  use  them  for  some  other  purpose, 
unless  you  can  first  show  that  they  cannot  be  let  for  the  purpose  for 
which  they  are  built.  If  they  cannot  be  let  for  the  use  for  which  they 
are  built,  then,  no  doubt,  you  may  go  and  see  what  you  can  do  with  them 
for  some  other  purpose  and  the  best  subsidiary  purpose  you  could  put 
them  to.  But,  as  long  as  they  can  be  let  for  the  purpose  for  which  they 
are  built,  it  seems  to  be  idle  to  say  "well  if  this  man  were  not  occupying 
them,  they  could  not  be  let  to  anybody  else." 

The  Court  of  appeal  confirmed  the  decision  (the  case  is  not  yet 
reported).  Lord  Esher,  M.R.,  observed:  ''In  this  case  there  was  no 
tenant  as  the  Board  were  owners  and  occupiers.  All  possible  tenants 
must  be  looked  at.  In  estimating  the  rent,  na  tenant  was  excluded  and 
the  actual  occupier  might  be  included,  and  the  owner,  if  he  was  occupier, 
as  to  whom  it  might  be  considered  what  rent  he  might  be  reasonably 
expected  to  nay.  The  School  Board  might  be  tenants,  and  therefore  the 
rent  they  would  be  willing  to  pay  might  ba  considered." 

Lord  Justice  Brown  says  :  "  the  test  of  rateable  value  was  the  rent 
for  which  the  premises  might  reasonably  be  expected  to  let  to  a  tenant. 
In  estimating  that,  in  the  present  case,  the  rent  for  which  the  premises 
might  be  reasonably  expected  to  let  to  the  Board  themselves  mav  be  con- 
sidered, for  how  could  the  only  body  likely  to  require  the  premises  be 
excluded  from  the  estimate,  that  is,  why  should  the  only  body  likely  to 
require  or  use  the  premises  be  excluded  from  the  estimate  of  rent  payable?" 


(l)L.R.  9Q.B.  131. 


(2)55  L.J.  Q.B.D.  53. 
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Having  these  principles  in  view,  we  are  of  opinion  that  the  Lying-in        1886 
Hospital  should   not  be  valued  at  the  rent  which  it  would  fetch  if  it  weie      SEP   7. 

offered  in  the  open  market  without  reserve.     Admittedly  there  is  but  one        

building  in  Madras  specially  eligible  for  use  as  a  Lying-in  Hospital,  and     APPEL- 
it  is  occupied  by  the  owner.     If  the  owner,  the  only  person   likely  to       LATE 
tequire  the  premises,  were  excluded  from  the  market,  then  the  hypothetical      CIVIL 

tenant  would  take  advantage  of  the  absence  of  demand  for  it  and  pay  no        

more  than  those  who  require  it  for  use  other  than  as  a  hospital  would     10  M.  38. 
choose  to  pay.     No  prudent  landlord,  who  is  aware  of  the  fact  that  only 
one  person  requires  the  building  tor  use    as  a  hospital,   would   offer  it  in 
the  open  market  without  reserve. 

[44]  Nor  can  any  reserve  rent  which  the  landlord  may  arbitrarily 
demand  be  taken  to  represent  the  standard  value.  If  such  demaud  is 
far  in  excess  of  the  special  convenience  or  benefit  which  the  hypothetical 
tenant  can  expect  to  derive  from  the  occupation,  the  tenant  would  prefer 
to  rent  less  suitable  buildings  and  adapt  them  to  his  requirements,  though 
at  some  expense,  or  to  forego  the  special  convenience  if  it  is  not  indis- 
pensable. 

The  standard  value  is  then  what  a  tenant  requiring  the  building  for 
use  as  a  hospital  would  consider  it  reasonable  to  pay  from  year  to  year 
rather  than  resort  to  renting  a  less  suitable  building  and  adopting  it  to  his 
requirements  at  his  expense.  In  this  sense,  the  standard  value  is  the 
higher  reserve  rent  which  the  owner  of  the  property  offering  it  in  the 
open  market  would  reasonably  demand  and  below  which  sum  he  would 
not  be  willing  to  let. 


10  M.  44. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KRISHNA  AND  ANOTHER  (Defendants  Nos.  2  and  3),  Appellants 
in  Appeal  No.  127,  THE  COLLECTOR  OF  SALEM  (Defendant  No.  1), 
Appellant  in  Appeal  No.  130  v.  MEKAMPEKUMA  AND  OTHERS 
(Plaintiffs),  Respondents*      [13th  and  15th  April,  1886.] 

Regulation  X  of  183\ ,  Sections   1,  2,  3— Regulation  V  of  1804,  Section  14   (4),   Section 

20     Sale  for  arrears  of  revenue  of  niitta  held  by  tenants  in  common  during  minority 

of  some  of  the  owners — Minority  no  bar  to  sale  -Civil  Procedure  Code,  Section  82. 

A  mitta  held  by  tenants  in  common  was  sold  f  >r  arrears  of  revenue  at  a  time 

when  the  owners  of  a  moiety  thereof  were  minors. 

In  a  suit,  brought  by  the  mother  of  these  minors  on  their  behalf  against  the 
Collector  to  set  aside  the  sale,  the  District  Court  held  that  Regulation  X  of  1831, 
Section  2,  absolutely  debarred  the  Collector  from  selling  the  estate  of  the  minors 
during  their  minority  and  eet  aside  the  sale  so  far  as  their  interests  were 
concerned  : 

Held,  on  appeal,  that,  the  minors  not  being  sole  proprietors,  their  estate  was 
not  one  of  which  the  Court  of  Wards  could  assume  the  management  and,  there- 
fore, Section  2  of  Regulation  X  of  1831,  did  not  affect  the  sale. 

[45]  In  the  above-mentioned  suit  the  plaintiffs  impleaded  also  the  other 
previous  owners  of  whom  one  was  the  purchaser  at  the  sale.  Two  others  in  their 
written  statement  pleaded  th;U  the  purchase  had  been  made  in  fraud  of  their 
rights,  and  claimed  to  be  still  entitled  to  their  shares  in  the  mitta  on  the  ground 
that  the  purchaser  must  be  held  to  have  purchased  for  their  benefit  (Indian 

*  Appeals  127  and  130  of  1885. 
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Trusts  Act,  1882.  Section  90).  They  further  claimed  that  should  the  sale  be  set 
aside  so  far  as  the  plaintiffs'  interests  were  concerned,  the  sale  of  their  interests 
also  should  be  held  to  be  null  and  void. 

Before  the  suit  came  nn  for  hearing  the  District  Judge  suomotu  ordered  that 
these  two  defendants  should  be  made  plaintiffs  in  the  suit  under  Section  32  of 
the  Code  of  Civil  Procedure. 

At  the  date  when  this  order  wa1*  made,  the  claim  of  these  defendants,  had 
they  sued  to  set  aside  the  sale  in  their  own  interest,  was  barred  by  limitation  : 

Held  that  the  order  was  illegal. 

[R.,  34  B  91  =  11  B->m.L  R.  1102  (11051=4  Ind.Cas.  249  ;  35  C-  1065  =  S  C.L.J.  286 
=  13  C  W.N.  136  =  4  Ind.Cas.  369  (370)  =5  M.L.T.  91  (92)  ;  D.,  17  M.  12  (13)  = 
3  M.L.J.  176.] 

APPEALS  from  the  decree  of  C.  W.  W.  Martin,  District  Judge  of 
Salem,  in  suit  No.  9  of  1884. 

The  faces  appear  sufficiently  for  the  puroose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PAHKER,  J.}. 

Bhashyam  Ayyangar  and  Kalianaramayyar,  for  appellants. 

The  Acting  Advocate-General  (Mr.  Shephard)  and  Bamasami  Ayyan- 
gar, forj-espondents. 

JUDGMENT. 

The  plaintiffs'  father,  Mekaperuma  Udayan  was  the  owner  of  half 
the  Senthamangalam  mitta.  He  died  in  1876,  and  the  plaintiffs,  Meka- 
peruma and  Ramaswami,  were  then  registered  as  the  owners  of  his 
moiety.  The  other  sharers  were  Krishna  Chetti,  defendant  No.  2,  who 
owned  72  (which  he  purchased  in  1880) ;  Solamuttu,  Karuppa  and 
Varada  Udayan,  defendants  Nos.  4 — 6,  who  jointly  owned  another  ^  ; 
Vela  Gounden,  defendant  No.  7,  who  owned  4  ;  and  Malayandi  Pillai, 
defendant  No.  8,  who  owned  the  remaining  yV- 

On  the  death  of  plaintiffs'  father,  one  Varadaperuma  Udayan  was 
appointed  their  guardian  by  the  District  Court  under  Section  20,  of  Regu- 
lation V  of  1804.  The  kists  due  to  Government  were  allowed  to  fall  into 
arrears  for  faslis  1290  and  1291,  in  consequence  of  which  the  whole  mitta 
was  attached,  and  was  sold  on  9th  March  1882  by  revenue  auction.  It 
was  purchased  by  plaintiffs'  guardian,  Varadaperuma  Udayan,  for 
Rs.  65,000  on  behalf  of  plaintiffs,  but  as  he  did  not  pay  the  balance  of  the 
purchase-money,  the  sale  was  ultimately  cancelled. 

The  plaintiffs'  guardian  died  on  1st  December  1882  and  shortly 
afterwards  a  fresh  attachment  of  the  mitta  was  made  for  arrears 
which  had  accrued  subsequent  to  the  first  attachment.  At  the 
[46]  da^e  of  this  attachment  no  new  guardian  had  been  appointed  by  the 
Court  for  the  minor  plaintiffs  under  Section  20  of  Regulation  V  of  1804. 
The  Collector  did  write  to  the  Judge  on  2nd  March  1883,  suggesting  that 
a  fresh  appointment  should  be  made  (Exhibit  IX);  but  this  letter  appears 
to  have  been  despatched  subsequent  to  the  attachment  which  was  made 
in  January.  From  the  endorsement  made  by  the  District  Judge  upon 
this  letter  (dated  16th  July  1883),  it  would  appear  that  he  proposed  to 
consult  the  Collector  as  to  the  fitness  of  Subbraya  Udayan  (plaintiffs' 
brother-in-law)  to  be  appointed  guardian,  but  there  is  nothing  to  show 
whether  any  further  steps  were  taken.  At  any  rate  when  the  mitta  was 
brought  to  sale  a  second  time  on  14th  September  1883,  no  fresh  guardian 
had  been  appointed  by  the  Court. 

At  that  sale  the  mitta  was  knocked  down  to  defendant  No.  2  for 
Rs.  1,50,800.  Plaintiffs'  mother  and  Subbaraya  Udayan  above-mentioned 
attended  the  sale  and  bid  for  plaintiffs,  but  their  last  bid  was  Rs.  50  less 
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than  that  of  defendant  No.  2.     It  would  appear  that  they  had  in  hand  at         1886 
that  time  some  Rs.  15,000,  which  was  nearly    double  the  amount  of  the    APRIL  15. 
arrears  of  kist  due  on  the  mitta  but  plaintiffs'  mother  and  defendant  No.  2 
would  appear  to  have  been  equally  desirous  th  it  the  mitta  should  be  sold,      APPEL- 
each  hoping  to  become  the  successful  purchaser  of  the  whole  estate.  LATE 

The  plaintiffs'  mother,  Sellammal  (the  unsuccessful  bidder),  now  sues  CIVIL, 
on  their  behalf  to  set  aside  the  sale,  on  the  ground  that  the  whole  proceed- 
ings were  illegal  and  not  binding  on  the  ulaintiffs.  The  plaint  was  filed  ^  *•  **• 
on  12th  March  1884,  and  alleged,  among  other  things,  that  the  Collector 
(defendant  No.  1)  was  bound  to  have  attached  the  moveable  property  of 
the  registered  holders  in  the  first  instance ;  that  the  demand  notice  was 
not  served  upon  any  properly  constituted  guardian  to  the  minor  plaintiffs, 
nor  was  it  legally  served  ;  that  the  sile  of  the  whole  of  this  valuable 
mitta  for  so  small  an  arrear  was  unnecessary  and  illegal,  and  that  the 
minors'  interests  were  not  liable  to  be  sold  at  all.  The  plaint  impleaded 
the  Collector  as  defendant  No.  1  and  the  other  joint  owners  (before  the 
sale)  as  defendants  Nos.  2  —8. 

Defendant  No.  2  and  his  undivided  nephew,  Eamasami  Chetti,  defend- 
ant No.  3,  upheld  the  validity  of  the  sale. 

Defendants  Nos.  4  and  7  put  in  written  statements,  in  which  they 
alleged  that  they  were  still  entitled  as  co-owners  to  their  respective 
shares,  and  that  the  defendant  No.  2,  having  purchased  in  [47]  frau^l  of 
their  rights,  must  be  held  to  hold  the  estate  for  their  benefit  as  co-owners 
(Section  90,  Indian  Trusts  Act  II  of  1882).  They  contended,  however, 
that  should  the  plaintiffs  succeed  in  the  suit,  the  sale  of  the  interests  of 
themselves  also  should  be  held  null  and  void. 

The  other  defendants  were  ex  parte.  It  will  be  seen  from  this  thab 
defendants.  Nos.  4  and  7  claimed  to  be  still  entitled  to  their  shares  on 
grounds  utterly  inconsistent,  and  whether  the  sale  itself  was  valid  or 
invalid  as  regards  the  plaintiffs.  They  did  not  ask  to  be  made  plaintiffs 
and  throw  in  their  lot  with  plaintiffs  to  set  aside  the  sale,  but  they  asked 
for  the  benefit  of  the  decree  should  plaintiffs  succeed,  and,  if  plaintiffs 
failed,  they  claimed  a  relief  on  a  totally  different  cause  of  action  on  which 
they  had  never  sued. 

The  only  issue  framed  was  the  general  one,  whether  the  sale  was  valid 
and  binding  on  plaintiffs  and  defendants  Nos.  4  and  7.  Some  time  after 
this  issue  was  settled,  and  before  the  suit  came  on  for  hearing,  the  District 
Judge  suo  motu  ordered  that  defendants  Nos.  4  and  7  should  be  made 
plaintiffs  in  the  suit  instead  of  defendants,  and  directed  them  to  pay 
stamp  duty  upon  the  relief  which  they  apparently  wished  to  obtain  should 
they  be  considered  as  not  being  in  the  same  interest  with  plaintiffs. 
Defendant  No.  4  was  willing  to  pay  the  stamp  duty,  but  defendant  No.  7 
was  not,  and  ultimately  the  Judge  ordered  them  to  be  entered  plaintiffs 
Noa.  3  and  4  under  Section  32  of  the  Code  of  Civil  Procedure  without  the 
payment  of  any  stamp  duty. 

At  the  trial  the  District  Judge  heM  that  the  provisions  of  Regulation 
X  of  1831  absolutely  debarred  the  Collector  from  selling  the  plaintiffs' 
estate  during  their  minority,  and  therefore  set  aside  the  sale  as  far  as 
their  share  was  concerned.  He  held,  however,  that  it  was  valid  as  regards 
the  shares  of  the  other  co-owners  so  far  as  the  Collector  was  concerned, 
but  that  it  was  not  binding  on  plaintiffs  Nos.  3  and  4  as  regards  the 
relations  between  them  and  defendant  No.  2.  The  decree  after  setting 
aside  the  sale  of  plaintiff's  share  directed  defendant  No.  2  to  execute 
reconveyances  to  plaintiffs  Nos.  3  and  4. 
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Against  this  decree  defendants  Nos.  2  and  3  in  Appeal  Suit  No.  127 
and  the  defendant  No.  1  (the  Collector)  in  Appeal  Suit  No.  130  have 
appealed.  In  the  former  appeal  we  are  constrained  ro  hold  that  the 
procedure  of  the  District  Judge  in  transforming  defendants  Nos.  4 
and  7  into  plaintiffs  Nos.  3  and  4  was,  under  [48]  the  circumstances/ 
irregular.  It  does  not  appear  that  either  of  them  desired  to  become  a 
plaintiff,  nor  could  they  in  this  suit  have  heen  granted  relief  on  the  same 
cause  of  action  as  that  set  forth  by  plaintiffs  Nos.  1  and  2.  Their  posi- 
tion as  plaintiffs  could  only  date  from  14th  March  1885,  which  was  the 
date  of  the  Judge's  order.  On  that  date  a  suit  by  them  to  set  aside  a  sale 
for  arrears  of  Government  Revenue  would  have  been  barred  (Article  12-C, 
Schedule  II  of  the  limitation  Act)  ;  while  a  suit  based  on  Section  90  of  the 
Trusts  Act  would  set  fourth  a  totally  different  cause  of  action  in  which 
plaintiffs  Nos.  1  and  2  were  not  iuterested,  and  which  was  altogether 
foreign  to  their  claim.  Defendants  Nos.  2  and  3  can,  under  Section  591 
of  the  Code  of  Civil  Procedure,  dispute  the  validity  of  the  order  passed  on 
14th  March  1885,  and  we  must  set  aside  the  order  passed  under  Section  32 
and  restore  plaintiff's  Nos.  3  and  4  to  their  original  positions  on  the  record. 

The  sole  ground  on  which  the  District  Ju<ige  has  allowed  the  claim 
of  plaintiffs  1  and  2  is  the  legal  one  that  Regulation  X  of  1831  debars  the 
Collector  from  selling  for  arrears  of  revenue  the  estates  of  minors  which 
are  not  subject  to  the  Court  of  Wards.  Defendant  No.  1  and  the  auction- 
purcnasers  (defendants  Nos.  2  and  3)  appeal  against  this  decision,  and  ife 
is  contended  that  the  prohibition  enacted  in  Regulation  X  of  1831  only 
applies  to  estates  which  have  been,  or  which  legally  might  have  been, 
taken  under  the  charge  of  the  Court  of  Wards. 

If  the  minor  plaintiffs  were  the  sole  proprietors  of  the  Senthamangalam 
mitta,  there  could  be  no  doubt  that  their  estate  was  one  of  which  it  was- 
competent  to  the  Court  of  Wards  to  assume  the  management.  Had  such 
management  been  assumed,  it  could  not  be  sold  for  arrears  of  revenue 
(Section  14,  Clause  4,  Regulation  V  of  1804) ;  nor  could  it  be  so  sold  even 
if  the  Court  of  Wards  had  not  chosen  to  assume  the  management — (Section 
2,  Regulation  X  of  1831). 

But  the  minor  plaintiffs  are  not  the  sole  proprietors,  but  are  joint 
proprietors  with  others,  who  are  not  incapacitated  from  the  management  of 
their  inheritance.  Their  case  is  therefore  governed  by  Section  20,  Regula- 
tion V  of  1804  ;  and  the  duty  of  appointing  a  guardian  for  them  devolves 
not  upon  the  Court  of  Wards,  buo  upon  the  Zila  (now  the  District) 
Court. 

The  law  imposes  upon  the  Collector  the  duty  of  reporting  the  case  to 
the  District  Court,  but  having  done  that,  the  Collector  [49]  would  appear 
to  be  functus  officio.  It  was  held  in  Subramanyan,  in  re  (l)  that  a 
District  Court  had  no  jurisdiction,  under  Section  20,  Regulation  V  of 
1804,  to  appoint  a  guardian  to  the  estate  of  a  minor  when  the  estate  Days 
revenue  to  Government.  In  that  case  the  minor  was  the  sole  proprietor. 
The  converse  of  the  proposition  would  appear  also  to  be  true,  that 
where  the  law  imposes  upon  the  District  Judge,  as  in  the  case  of  a 
minor  co-owner  under  Section  20,  the  duty  of  appointing  a  guardian,  the 
right  of  the  Court  of  Wards  to  appoint  a  guardian  is  ipso  facto  excluded. 
The  words  of  Section  20  are  imperative  as  to  the  procedure  to  be 
followed. 

(1)  6  M,  187. 
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The  estate  of  the  plaintiffs  is  not  therefore  one  of  which  the  Court 
of  Wards  could  assume  the  management,  and  we  have  to  consider  whe- 
ther the  Government  is  debarred  from  selling  it  for  arrears  of  revenue 
under  Eeguiation  X  of  1831. 

The  preamble  (Section  1)  of  that  Regulation  shows  that  the  enact- 
ment was  passed  for  two  distinct  purposes — (l)  to  remove  doubts  as  to 
the  liability  of  the  estate  of  a  minor,  not  taken  under  the  management 
of  the  Court  of  Wards,  to  be  sold  for  arrears  of  revenue ;  (2)  to  extend,  for 
the  protection  of  minors  and  other  incapacitated  persons,  the  provisions  of 
Section  20,  Regulation  V  of  1804,  to  property  of  every  description  not 
subject  to  the  Court  of  Wards. 

Section  2  is  the  enacting  section  for  the  first  of  these  purposes  and 
Section  3  for  the  second. 

It  is  quite  clear  that  Section  14,  Clause  4,  Regulation  V  of  1804,  had 
previously  forbidden  the  sale  of  minors'  estates  which  had  been  taken 
under  the  Court  of  Wards,  and  the  second  clause  of  Section  2,  Regulation 
X  of  1831,  shows  that  it  was  with  reference  to  such  estates  (which  might 
have,  but  had  not,  been  taken  under  the  Court  of  Wards)  that  the  doubts 
had  arisen  which  are  set  forth  in  the  preamble.  The  estate  of  the  minor 
plaintiffs  is  not  such  an  estate.  The  3rd  Section  of  Regulation  X  of  1831 
deals  with  ihe  secoud  object  set  forth  in  the  preamble  and  extends  the 
powers  of  the  Zila  Courts  to  appoint  guardians  to  cases  in  which  incapaci- 
tated persons  are  possessed  of  prouerty  of  every  description  not  subject 
to  the  jurisdiction  of  the  Court  of  Wards,  i.e.,  that  does  not  pay  revenue 
to  Government.  Section  20,  Regulation  V  of  1804,  had  limited  the  Zila 
Judges'  power  to  act  to  [50]  cases  in  which  the  estate  was  held  by  joint 
possessors  and  subject  to  an  undivided  assessment  of  the  public  revenue, 
but  it  was  then  extended  to  the  heirs  of  single  as  well  as  of  joint 
possessors  of  all  kinds  of  estates,  provided  only  they  were  not  subject 
to  the  jurisdiction  of  the  Court  of  Wards. 

It  appears  to  us  that  the  District  Judge  has  confused  together  the  two 
separate  purposes  for  which  Regulation  X  of  1831  was  passed.  It  is 
intelligible  that  the  Government  should  legislate  so  as  to  forbid  the  sale 
of  the  property  of  minors  whose  estates  were  under  the  management  and 
control  of  their  own  officers,  hut  to  forbid  the  sale  of  prouerty  not  subject 
to  such  control  and  guarantee  would  be  to  place  the  State,  alone  of  all 
legal  creditors,  in  a  position  of  inability  to  exact  its  dues.  It  is  no  doubt 
true  as  urged  by  the  Acting  Advocate-General  that  the  words  "The  property 
of  a  minor  not  under  the  charge  of  the  Court  of  Wards  "  in  Section  2, 
Clause  1  of  Regulation  X,  are  wide  enough  of  themselves  to  include  estates 
of  every  description,  but  the  term  '*  such  estates  "  in  the  2nd  clause  of  the 
same  section  makes  it  clear  that  the  Legislature  only  intended  to  refer  to 
estates  of  which  the  Court  of  Wards  might  have  originally  assumed  the 
management.  We  must  therefore  set  aside  the  decree  of  the  District 
Judge  in  plaintiffs'  favour,  which  is  based  upon  this  preliminary  point. 
There  are  however  other  points  arising  in  the  suit,  on  which  plaintiffs 
have  based  their  claim,  and  these  must  now  be  remitted  for  the  consider- 
ation of  the  Court  of  First  Instance.  The  points  raised  are  several  and 
cannot  conveniently  be  met  by  an  issue  so  general  in  its  terms  as  that  on 
which  the  suit  has  been  tried.  We  observe  that,  under  Clauses  5  and  6  of 
the  sanad-i-milkeut  istimrar,  under  which  this  mitta  is  held,  the  personal 
property  of  the  holder  is  liable  in  the  first  instance  to  attachment  for 
arrears  of  revenue,  and  under  Section  6,  Act  II  of  1864,  the  procedure 
against  the  defaulters  should  be  in  accordance  with  the  terms  of  this 
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APRIL  i5.    further  complain  that  Section   44  of  the  same  Act  would  prevent  the  sale 

~  of  the  whole  of  so  valuable  a  rnitta  for  a  comparatively  small  arrear. 

APPEL-  Another  point  raised  is  that  the  demand  notices  were  not  served  upon 

LATE       any  one  legally  competent  to  represent  the  minors,    and    it  is  argued  that 
CIVIL.      ^ne  plaintiffs'  mother,  though  their  natural  and  personal  guardian  under 
Hindu  Law,  could  not  take  for  such   purposes   the   position  of  a    person 
10  H.  44.    duly  appointed  by  the  Court  [51]  under  Section  20,  Kegulation  V  of  1804. 
Further  objections  are  raised  as  to  the  publication  and  conduct  of  the 
sale. 

We  merely  indicate  these  as  some  of  the  points  which  will  require 
the  attention  of  the  Judge  in  framing  fresh  issues.  The  appeals  of  the 
Collector  (No.  130)  and  of  defendants  Nos.  2  and  3  (No.  127)  must  be 
allowed  and  the  decree  °of  the  Lower  Court  reversed.  The  names  of 
plaintiffs  Nos.  3  and  4  must  be  restored  to  their  original  positions  in  the 
suit,  which  must  be  retried  on  the  merits  after  framing  fresh  issues. 
The  respondents  must  pay  the  costs  of  these  appeals,  but  the  costs  in  the 
Lower  Court  will  abide  and  follow  the  result. 


10  M.  31. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


JlVEAJl  (Judgment-debtor),  Petitioner  v.  PRAGJI  (Decree-holder), 
Bespondent*      [24th  September,  1886.] 

Civil  Procedure  Code,  Sections  206,  622 — Error  of  law — Application  to  bring  decree  into 
conformity  iirith  judgment — Limitation  Act  not  applicable. 

Applications  to  the  Court  under  Section  206  of  the  Code  of  Civil  Procedure  are 
not  governed  by  the  Limitation  Act. 

A  Small  Cause  Court  rejected  an  application  made  under  S.  206  of  the  Code  of 
Civil  Procedure  to  bring  a  decree  into  conformity  with  the  judgment,  on  the 
ground  that  a  former  application  had  been  dismissed  for  default  and  the  peti- 
tioner was  bound  to  apply  within  one  month  from  the  date  of  dismissal  and  was 
now  too  late.  On  an  application  to  the  High  Court  under  Section  622  of  the  Code 
to  set  aside  this  order  : 

Held  that  the  High  Court  could  not  interfere. 

[P.,  21  C.  259  (261)  ;  R.,  39  C.  265  (274)  =  14  C.L.J.   481  =  12  Ind.   Gas.  151  (154) ;  11 
M.  220  (229)  (P.B.)  =  12  Ind.  Jur.  49  ;  11  O.C.  208  (211).] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  an  order  of  the  Subordinate  Judge  of  North  Malabar,  made  in  Small 
Cause  Suit  722  of  1885. 

Khimji  Jivraji  Shetfc,  defendant  No.  1  in  the  suit,  applied  under  Sec- 
tion 206  of  the  Code  of  Civil  Procedure  to  have  the  decree  amended  and 
brought  into  conformity  with  the  judgment  by  reducing  the  amount  of  the 
decree  from  Es.  446-7-3  to  Ks.  239-7-0. 

[52]  The  Judge  rejected  the  application,  on  the  ground  thattwo  former 
applications  for  the  same  purpose  made  to  the  Judge  who  passed  the 
decree  had  been  dismissed  for  default  and  that  petitioner  should  have, 
and  had  not,  applied  within  one  month  from  the  date  of  the  dismissal  of 
the  first  application. 

*  Civil  Revision  Petition  29  of  1886. 
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Srinivasa  Ran,  for  petitioner. 

The  second  application  was  not  dismissed  for  default,  nor  does  the 
Limitation  Act  apply  (Eeferred  Case  18  of  1885). 

Mr.  Wedderburn,  for  Purushotam  Dass  Pragji  Shett,  respondent. 

This  Courb  has  no  jurisdiction  to  entertain  this  application.  The 
error  of  the  Judge,  if  any,  was  an  error  of  law,  viz.,  that  the  application 
was  barred  by  limitation — Amir  Hassan  Khan  v.  Sheo  Baksh  Singh  (1). 
If  the  second  application  was  not  dismissed,  the  proper  course  was  to 
proceed  with  it,  and,  in  that  case,  this  application  was  properly  rejected. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

Though  the  Subordinate  Judge  states  that  both  the  previous  applica- 
tions were  dismissed  for  default,  there  is  nothing  on  the  record  or  the  diary 
to  show  that  .the  application  of  5th  December  1883  was  ever  disposed  of, 
or  when  it  was  disposed  of.  If  it  had  not  been  disposed  of,  the  Subordi- 
nate Judge  should  have  taken  it  up  again  and  heard  the  application. 

If  that  application  was  dismissed  for  default,  there  is  nothing  to  pre- 
vent tbe  Subordinate  Judge  hearing  another  application  to  amend  the 
decree.  It  has  been  held  in  referred  case  No.  18  of  1885  (not  reported)  that 
it  is  a  ministerial  function  to  bring  the  decree  in  accordance  with  the  judg- 
ment, and  that  there  is  no  period  of  limitation — see  also  Vithal  Janardan 
v.  Vithojirav  Putaljirav  (2).  This,  however,  is  an  error  in  law  which  will 
justify  an  application  for  review,  but  not  one  under  Section  622  of  the 
Code  of  Civil  Procedure. 

We  therefore  dismiss  this  petition  with  costs. 


10  M.  53  =  11  lod.  Jar.  19. 
[S3]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


SEVU  (Plaintiff),  Appellant  v.  MUTTUSAMI  AND  ANOTHER 
(Defendants),  Respondents  *      [8th  and  llth  September,  1886.] 

Civil  Procedure   Code,    Sections  318,  335—  Suit  to  recover  possession  of  property  sold  in 
execution  of  decree . 

S.  attached  certain  land  and  a  house  in  execution  of  a  decree  against  R.  M. 
put  in  a  claim  under  Section  278  of  the  Code  of  Civil  Procedure,  alleging  that  he 
was  in  possession  as  purchaser  from  R.  The  claim  was  rejected.  No  suit  was 
brought  by  M.  to  contest  this  order.  S.  purchased  the  said  land  and  house  in 
execution,  and  obtained  a  sale  certificate.  In  1384  S.  sued  M.  to  recover  pos- 
session of  the  land  and  house  alleging  that  in  execution  proceedings  in  188-2  he 
had  been  put  into  possession  of  tbe  land,  but  not  of  the  house,  which  was  found 
locked  up  by  the  Court  amin,  and  that  M.  prevented  him  from  enjoying  both 
the  land  and  bouse  M.  pleaded  that  S.  had  never  been  put  into  possession, 
and  again  set  up  his  title  as  purchaser  from  R.  and  possession  under  such  title. 

The  Munsif  found  thai  S.  had  been  put  into  formal  or  constructive  possession 
of  the  land,  but  not  of  the  house,  and  decreed  the  claim. 

On  appeal  the  District  Judge  held  that  S.  was  bound  to  proceed  according  to 
the  provisions  of  Section  335  of  the  Code  of  Civil  Procedure  to  recover  possession, 
and  could  not  bring  a  separate  suit  : 


*  Second  Appeal  No.  72  of  1886. 
(1)  11  C.  6.  (2)  6  B.  586. 
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Held  that,  whether  there  had  been  legal   delivery   or   not,   the   suit  was   not 
barred. 


[Appl  ,  '24  C.  715  (719)  ;  D  ,  9  M  L.J.  131.] 


•APPEL- 
LATE 
CIVIL. 


APPEAL    from  the  decree   of  J.  A.    Davies,  Acting  District  Judge  of 
Tanjore,  reversing  the  decree  of  T.  Rangacharyar,  District  Munsif  of  Tiru- 
valur,  in  Suit  No.  183  of  1884. 
•10  M  53=  The  facts  and  arguments  appear  sufficiently  for  the  purpose   of  this 

11  Ind  Jur    reP°r<i  from  ^e  judgment  of  the  Court  (COLLINS,  C  J.,  and  BRANDT,  J.). 
19  Mr.  Wedderburn,  for  appellant. 

Bhashyam  Ayyangar,  for  respondents. 

JUDGMENT. 

The  plaintiff,  appellant,  purchased  the  plaint  properties  in  execution 
of  a  decree  against  one  Eamasami  Pillai.  The  respondents  (Muttusami 
Pillai  and  Dorasami  Ayyangar)  raised  objection  to  the  lands,  &c.,  being 
attached,  setting  up  a  claim  on  [54]  their  own  account.  Their  objections 
were  disallowed  in  execution  proceedings,  and  they  filed  no  suit  to  set 
aside  the  order  made  against  them  ;  an  i  it  is  admitted  that  they  cannot 
raise  any  objection  on  the  merits  to  the  appellant's  claim  to  the  lands  or 
to  his  obtaining  possession  of  them. 

In  1882,  the  appellant  obtained  a  sale  certificate,  and  he  also  obtained 
delivery,  not  actual  delivery  under  Section  318,  Civil  Procedure  Code,  but 
symbolical  delivery,  presumably  given  under  Section  319.  The  District 
Munsif  passed  a  decree  in  plaintiff's  favour,  but  in  appeal  that  decree  was 
reversed,  the  plaintiff's  claim  being  disallowed  on  the  grounds,  apparently 
taken  for  the  first  time  in  argument  in  appeal,  that  the  plaintiff  accepted 
symbolical  delivery  only  when  he  was  entitled  to  and  might  have  had  actual 
delivery ;  that  express  provision  for  summary  remedy  in  the  case  of 
obstructions  offered  to  a,n  auction-purchaser  in  obtaining  possession  is 
provided  in  the  Code  of  Civil  Procedure,  and  that  the  plaintiff  is  therefore 
precluded  from  bringing  a  separate  suit  for  possession  ;  and  reference  is 
made  to  Lolit  Coomar  Bhose  v.  Ishan  Chunder  Chuckerbutty  (I1.  It  is 
further  observed  by  the  District  Judge  that  even  if  resisted  the  plaintiff 
could  still  obtain  redress  under  Section  335,  Civil  Procedure  Code. 

It  is  contended  in  appeal  that  the  decision  of  the  Lower  Apoellate 
Court  is  wrong  in  law,  that  there  is  no  express  provision  in  the  Code  of 
Civil  Procedure  in  bar  of  a  suit  like  the  present,  and  that  it  therefore  lies 
on  the  respondents  to  show  affirmatively  that  such  a  suit  is  not  maintain- 
able ;  and  with  reference  to  the  case  mentioned  by  the  District  Judge,  it 
is  pointed  out  that  this  case  is  not  reported  in  the  authorized  Law  Reports, 
and  that  there  are  other  subsequent  decisions  by  the  same  Court,  Krishna 
Lall  Dutt  v.  Badha  Krishna  Surkhel  (2),  and  Shama  Charan  Ghatterji  v. 
Madhub  Chandra  Hooker ji  (3),  to  the  contrary. 

For  the  respondents  it  is  urged  that  the  decision  in  Lolit  Coomar 
Bhose's  case  only  follows  another  in  Kristo  Gobind  Kur  v.  Gunga  Pershad 
Surmah  (4),  and  that  it  is  correct  in  principle,  and  may  be  distinguished 
from  the  other  cases  above  cited. 

Section  244,  Civil  Procedure  Code,  has  no  bearing  on  the  present  case, 
as  the  respondents  were  no  parties  to  the  suit  in  which  the  [55]  decree 
was  passed,  in  execution  of  which  the  appellant  purchased  the  plaint 
lands. 


(1)  10  C.L'.R.  258. 


(2) -10-0.402.         (3)  11  C.  93. 
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Section  13  has  no  application,  as  there  has  not  been  any  previous  suit        1886 
between  the  parties  to  this  suit  in  respect  of  the  plaint  lands.  SEP.  11. 

The  case  of  Lolit  Goomar  Bhose  v.  Ishan  Ghunder  Chuckerbutty  differs 
from  the  present  case,  in  that  there  was  no  application  made  for  delivery     APPEL- 
in  execution.     The  case  in  the   Weekly  Eeports  above   referred  to  and       LATE 
followed  in  Lolit  Goomar  Bhose  s  case  is  on  all  fours  with  this,    assuming      ClVIL. 
it  to  be  correctly  held  therein  that,  the  symbolical  delivery  here  given  is  in 
fact  no  delivery  at  all.  But  the  correctness  of  this  latter  decision  was  ques-    *®  "•  ^  = 
tioned  by  Garth,  C.J.,  in  Lolit  Goomar  Bhose' s  case  ;  and  in  Shama  Charan  **  *nd>  <*UPt 
Chatter ji  v.  Mad  hub  Chandra  Mookc.rji  (in  which  the  question  was  whe-         19> 
ther  a  plaintiff,  who  obtains  a  decree  for  possession  against  a  defendant 
and  in  execution  obtains  formal,   i.e.,  symbolical  delivery,  has  a  fresh 
starting  point  as  regards  limitation,   and  also  a  fresh  cause  of  action) 
reference  is  made  to  the  case  of  Seru  Mohun  Bama  (1)  as  authority  for 
the  proposition  that  an  auction-purchaser  is  not  confined  to  the  remedies 
provided  by  Sections  318  and  319  of  the   Code,  but  may  sue  without 
proceeding  under  thos^  sections,  or  if  the  possession  obtained  under  them 
be  infructuous,  the  decision  in  Kristo  Gobind's  case  being  thereby  overruled, 
at  all  events  as  regards  an  auction  purchaser. 

We  have  to  observe  that  Seru  Mohun  Bania's  case  is  not  precisely 
the  same  as  that  now  before  us,  seeing  that  the  auction  purchaser  had 
failed  to  obtain  any  sort  of  delivery  whatever  by  reason  of  alleged  errors 
in  boundaries  and  of  opposition  by  the  defendants  on  this  score  ;  in  other 
respects  it  is  an  authority  in  favour  of  the  appellant. 

We  are  then  certainly  not  met  with  any  unquestioned  authority  for 
the  decision  of  the  Lower  Appellate  Court  in  this  case,  and  we  are  of 
opinion  that  the  appellant's  suit  is  maintainable. 

The  appellant  certainly  might  have  had  delivery  under  Section  318, 
the  respondents  being  actually  and  physically  ejected  from  the  la-^d  if 
necessary. 

Delivery  under  Section  319  could  properly  be  made  only  in  the  case 
of  there  being  tenants  or  other  persons  entitled  to  occupy  the  [56]  land  in 
occupation  :  it  is  not  alleged  there  were  any  tenants  on  it,  and  the  respond- 
ents were  not  entitled  to  occupy  it.  Either  then  there  was  a  delivery  of 
some  sort,  or  there  was  legally  no  delivery  at  all.  If  there  was  no  delivery 
at  all,  then  certainly  the  appellant  is  in  our  opinion  not  debarred  from 
maintaining  the  suit.  If  there  was  delivery — whatever  the  nature  of  that 
delivery  may  have  been — the  respondents  either  remained  in  possession  or 
occupation,  having  no  right  thereto,  or  they  re-entered  and  their  re-entry 
was  wrongful  and  a  trespass. 

There  are  in  our  opinion  no  grounds  for  holding  that  a  suit  like  the 
present  is  barred  by  reason  of  the  Civil  Procedure  Code  containing  special 
provisions  for  putting  an  auction- purchaser  in  possession  in  execution 
proceedings. 

Section  244  specifies  the  cases  in  which  questions  arising  in  execution 
of  decrees  shall  ba  decided  in  execution  and  not  by  separate  suit,  and  this 
is  not  one  of  those  questions. 

This  disposes  ol  the  argument  that  the  appellant,  having  been  resisted 
by  persons  not  claiming  in  good  faith,  has  his  remedy  under  Section  335  of 
the  Civil  Procedure  Code.  He  might,  perhaps,  apply  to  the  Court  under 
that  section :  on  the  other  hand,  the  Court  might  hold  that  having  given 
delivery  before,  on  which  occasion  no  resistance  or  obstruction  was  offered, 

(1)  9  0.  602. 
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1886        it  is  functus  officio  and  has  nothing    more  to  do  in  execution   with  the 

SEP.  11.     conduct  of  the  purchaser  and  those  opposing  him  ;  and,  as  is  pointed  out 

by  the  learned  counsel  for  the  appellant,  if  the  latter  did  apply  and  obtain 

APPEL-     an  or(:ier  in  his  favour   under   that  section,    the  respondents,   as  parties 

LATE       against  whom  the   order  was  made,   might  perhaps   claim  to   institute  a 

GlVIL.      suit  to  establish  their  right. 

However  this  may  be,  unless  the  suit  is  clearly  not  maintainable  by 
10  M.  53=    reason  Of  some  express  provision  of  processual  law,  it  cannot  be  held  to  be 
11  Ind.  Jur.  'barred  :  we  have  not  been  referred  to  any  such  provision. 

19t  The  decree  of  the  Lower  Appellate  Court  should  be  reversed,  that  of 

the  Court  of  First  Instance  being  restored,  and  the  appellant  should  have 
costs  in  the  Lower  Appellate  Court  and  in  this  Court. 


10  M.  57. 

[57]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


LAKSHMI  (Appellant)  v.  KUTTUNNI  (Respondent}.* 
[24th  and  29th  September,  1886.] 

Civil  Procedure  Code,  Section3ll — "  Decree-holder"  not  restricted  to  decree-holder  who 
Juis  attached,  but  includes  one  entitled  to  rateable  distribution  under  Section  295, 

Where  one  decree-holder  had  attached  certain  land  and  another  decree- 
holder  against  the  same  debtor  had  entitled  himself  to  rateable  distribution  of 
the  assets  under  Section  295  of  the  Code  of  Civil  Procedure : 

Held  that  the  latter  was  entitled  to  apply  under  Section  311  of  the  Code  to  set 
aside  the  sale  on  the  ground  of  material  irregularity. 

[Digs.,  4  C.W  N.  542  (544)  ;  F.,  3  M.L.T.  249  (250)  ;  Appr.,  15  A.  318  (320);  R.,  16 
B.  91  ;  (101) :  20  sC.  673  (675)  ;  29  C  548  (554)  ;  21  M.  51  (53)  ;  23  M.  478; 
24  M.  311  (3151  ;  28  M.  380  (385)  =  15  M.LJ.  202;  17  Ind.  Gas.  920  (924)  =  23 
M.L.J.  585  (587).] 

APPEAL  against  an  order  of  J.  A.  De  Kozario,  District  Munsif  of 
Kutnad,  under  Section  588  (16)  of  the  Code  of  Civil  Procedure. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (KERNAN  and  BRANDT,  JJ.). 

Gopalan  Nayar,  for  appellant. 

Anantan  Nayar,  for  respondent. 

JUDGMENT. 

KERNAN,  J. — In  suit  No.  537  of  1884  the  plaintiff  therein  got  a  decree, 
applied  for  execution  and  sale  of  Palisseri  and  other  lands  held  by  the 
defendant.  The  land  was  attached.  One  P.  V-  Kuttunni  proved  a  claim, 
by  way  of  mortgage,  before  the  Munsif  against  the  lands  for  Es.  300. 
Owing  to  an  error  in  the  Munsif's  Court,  the  proclamation  issued  by  the 
Court  stated  that  the  property  was  to  be  sold  subject  to  the  mortgage 
debt  of  Rs.  430,  whereas  the  admitted  amount  was  only  Bs.  300.  At 
a  sale  by  auction  on  the  14th  of  December  1885  under  that  proclama- 
tion, the  mortgagee,  P.  V.  Kuttunni,  was  the  highest  bidder  for  the  sum 
ofEs.  125. 

Before  the  sale  took  place,  Lakshmi  Amma  Anakkara  Vadaketh,  the 
appellant,  had  obtained  three  Small  Cause  decrees  in  suits  Nos.  343 

*  Appeal  against  Order  78  of  1886. 
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and  312  of  1882  and  No.  390  of  1884  for  Es.  300,  and  had  applied 
before  the  sale  to  the  Court  of  the  same  District  Munsif  for  execution 
against  the  defendant  of  those  decrees  by  sale  [58]  of  the  same  land  and  did 
not  get  satisfaction.  On  the  18th  December  1885  the  appellant  applied  to 
the  Munsif  to  set  aside  the  sale  by  reason  of  the  irregularity  of  the  state- 
ment that  the  land  was  sold  subject  to  Es.  430  instead  of  Es.  300,  and 
alleged  that  if  the  property  had  been  sold  subject  only  to  the  proper 
amount  of  the  incumbrances,  both  the  petitioner  in  No.  537  and  appellant 
would  have  been  paid  in  full.  The  Munsif  by  order  of  the  9th  January  1886 
recorded  the  mistake  and  his  opinion  that  the  irregularity  vitiated  the  sale. 
But  he  held  that  appellant  had  no  right  to  apply  under  Section  311  for 
cancellation  of  the  sale,  on  the  ground,  as  it  appears,  that  she  was  not  a 
"  decree- h older  "  within  the  meaning  of  Section  311,  and  that  Che  decree- 
holder  within  the  meaning  of  that  section  is  the  decree-holder  at  whose 
instance  the  lands  were  first  attached. 

I  think  however  that,  upon  the  construction  of  the  provisions  of  the 
Code,  the  expression  "  decree- holder  "  in  Section  311  is  not  limited  to  the 
decree-holder  at  whose  instance  the  lands  were  first  attached.  If  such 
limited  construction  is  the  only  correct  one,  then  the  right  of  the  other 
decree-holder  who  apolied  for  execution  would,  in  certain  given  events, 
be  prejudiced.  For  instance,  if  the  first  decree-holder  dies,  and  if  no 
representative  of  his  applied  under  Section  311,  or  if  that  decree-holder 
did  not,  as  in  this  case,  choose  to  point  out  to  the  Court  the  irregularity 
and  apply  fora  re-sale,  then,  if  no  other  decree -holder  could  apply,  the 
irregularity  and  consequent  loss  would  be  incapable  of  remedy.  The 
excess  amount  of  the  mortgage  stated  is  small  in  this  case,  still  that  sum 
of  Es.  130  and  the  Es.  125,  the  purchase  money,  would  be  sufficient,  it  is 
alleged,  to  pay  the  petitioner  and  the  previous  decree-holder.  But  suppose 
a  case  occurred  when  the  excess  amount  was  large,  the  loss  would  be 
serious.  If  tho  sale  now  stands,  the  purchaser  (the  mortgagee)  will  get  the 
land  for  Rs.  130  less  than  he  contracted  to  pay,  and  will  retain  that  sum 
which  ought  to  be  distributed  under  Section  295. 

The  definition  of  "  decree-holder  "  in  Section  2  of  the  Code  applies 
certainly  in  terms  to  the  case  of  the  present  appellant,  and  although  in 
ordinary  circumstances,  probably  the  first  attaching  decree- holder  would  be 
the  most  proper  decree- holder  to  apply  under  Section  295  for  re-sale  if  he 
was  willing  to  do  so  :  but  that  is  no  valid  reason  for  holding  that  an  appli- 
cation by  any  other  decree-holder  is  not  provided  for  by  Section  311.  It 
was  suggested  that  if  any  [59]  decree-holder  could  apply,  all  or  any  number 
of  decree-holders  might  apply.  But  in  such  case,  the  Judge  to  whom 
the  application  should  bo  made  could  either  refuse  to  hear  the  application 
of  any  other  decree- holder,  if  the  first  decree-holder  was  willing  to  proceed  ; 
or  if  he  was  not  willing  to  proceed,  then  the  Judge  could  appoint  any 
of  the  other  decree- holders  to  apply  under  Section  295,  as  he  should 
think  fit. 

The  rights  of  all  the  decree-holders  under  Section  295  are  the  same, 
and  the  same  proceeding  must  be  taken  by  the  subsequent  decree- holders 
to  apply  to  the  Court  for  execution  as  the  first  decree-holder  took. 

From  the  date  that  the  Court  grants  the  order  to  execute  the  decree 
under  Section  245,  all  proceedings  to  attachment  and  sale  are  directed  by 
the  Code  to  be  taken  by  the  Court,  an'l  the  first  attaching  creditor  has  no 
more  to  do  with  the  attachment  and  the  sale  than  the  subsequent  decree- 
holders.  The  first  attaching  decree-holder  could  not  stay  the  sale  even  if 
he  was  paid  in  full  after  the  other  decree- holders  had  applied  to  the  Court 
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for  execution.  It  was  certainly  open  to  the  appellant  to  have  informed 
the  Munsif  before  the  sale  that  proclamation  was  wrong,  if  the  appellant 
was  in  fact  aware  of  the  error  before  the  sale.  But  apparently  the  decree- 
holders  were  not  aware  of  the  error  until  the  sale,  or  if  they  were  aware 
of  the  error,  neither  applied  to  have  the  error  corrected.  I  do  not,  however, 
think  the  omission  to  do  so  affects  t  he  question. 

For  the  above  reasons,  I  think  that  the  power  of  any  decree-holder 
to  apply  under  Section  311  is  essential  to  the  rights  of  all  decree-holders. 
I  also  think  that  upon  the  ground  on  which  the  Munsif  put  his  order, 
it  is  wrong.  T  would  therefore  reverse  it  and  instruct  the  Munsif  that 
he  is  at  liberty  to  entertain  the  application  of  the  appellant  and  act  on 
the  facts,  if  he  thinks  it  is  a  proper  case  to  set  aside  the  sala.  Costs  to  be 
provided  for  in  the  revised  order. 

BRANDT,  J. — It  is  admitted  that  the  appellant  has  a  right  to  appeal 
in  this  case  if  she  is  "  the  decree-holder  "  or  "  a  decree-holder  "  within  the 
terms  of  Section  311,  Civil  Procedure  Code,  and  not  otherwise. 

She  is  a  person  holding  three  decrees  for  money  against  the  judgment- 
debtor  in  execution  of  a  decree  against  whom  another  judgment-creditor 
(the  plaintiff  in  Original  Suit  No.  537  of  1884)  [80]  attached  and 
eventually  brought  to  sale  certain  immoveable  property  ;  and  prior  to 
realisation  of  the  "  assets,"  i.e.,  the  purchase  money  paid  for  the  property 
sold,  the  appellant  had  applied  to  the  Court  which  ordered  the  sale  for 
execution  of  his  decree  against  the  same  judgment-debtor. 

The  property  sold  was  subject;  to  an  encumbrance  ;  inquiry  was  held 
by  the  Court  as  to  this,  and  the  Court  allowed  the  claim  of  the  encum- 
brancer to  the  extent  of  Ks.  300  ;  but,  by  a  mistake  in  the  execution 
department,  it  would  seem  the  property  was  advertised  for  sala  as  subject 
to  an  encumbrance  of  Es.  430. 

The  encumbrancer  himself  purchased  the  property.  The  appellant 
applied  to  the  Court  which  executed  the  decree  to  set  aside  the  sale  on 
the  grounds  that  if  the  amount  of  the  charge  on  the  land  had  been 
correctly  stated,  the  property  would  have  sold  for  a  higher  price,  for  a 
price  sufficient  to  satisfy  the  appellant's  claims  in  full,  and  that  the 
mistake  constituted  a  material  irregularity,  by  reason  of  which  the 
appellant  had  sustained  substantial  loss. 

The  District  Munsif  held  that  there  was  such  an  irregularity  as  would 
vitiate  the  sale,  but  that,  as  the  appellant  is  not  the  holder  of  the  decree 
in  executing  which  the  property  was  attached  and  sold,  she  has  no  locus 
standi  under  Section  311  of  the  Code. 

If  we  are  to  hold  that  the  District  Munsif  is  wrong  in  this  respect, 
we  must  hold  that  the  words  "  the  decree-holder  "  in  that  section  include 
"  any  decree-holder"  who  has  made  an  application  under  Section  295. 

The  Code  deah  with  the  sale  and  delivery  of  property  in  sections 
commencing  with  286.  There  are,  first,  general  rules,  Sections  286  to  295 
inclusive ;  then  Sections  296  to  303  deal  with  sale  of  moveable,  and 
Section  304  et  seq.  with  the  sale  of  immoveable,  nroperty.  In  these 
sections  the  holder  of  a  decree  is  referred  to  first  in  Section  293  as  "  the 
judgment-creditor  ;"  in  Section  294,  it  is  provided  that  "  no  holder  of  a 
decree"  shall  purchase  without  the  leave  of  the  Court,  and  prescribes 
what  shall  be  done  in  case  of  a  decree-holder  who  purchases  with  such 
permission ;  up  to  Section  320  (beyond  which  we  need  not  go  for  present 
purposes)  the  only  section  which  contains  a  reference  to  the  decree-holder 
is  Section  311;  and  the  only  persons  at  whose  instance  a  sale  of  immoveable 
property  under  the  chapter  can  be  set  a^side  are  "  the  decree-holder,"  any 
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person  whose  immoveable  property    has  been  sold  at  such  sale,  and   the        1886 
auction-purchaser.  SEP.  29. 

1.61]  It  appear  s  to  me  then  that,  according  to  the  ordinary  rules   of 

construction,  the  words  "the  decree-holder"  should  apply  to  the  decree- 
holder  at  whose  instance  the  property  has  been  brought  to  sale.  On  the 
other  hand,  ic  is  contended  that  ev,  n  if  the  words  cannot  be  read  as  "any 
decree-holder," — and  this  certainly  cannot  be,  for  it  could  not  be  contended 
that  a  decree-holder  who  had  taken  no  steps  whatever  in  execution  could  10  M  57 
come  under  Section  311 — they  do  include  any  decree-holder  who  has 
taken  action  under  Section  295.  Section  295  is  very  curiously  worded. 
The  "assets"  therein  specified  are  not  "  assets  "  until  the  property  had 
been  sold  and  the  proceeds  realized  ;  and  there  cannot  strictly  speaking 
be  any  application  "  to  the  Court  by  which  such  assets  are  held,  prior  to 
realization"  thereof,  for  there  are,  according  to  the  terms  used,  no  assets 
until  the  purchase  money  is  in  the  hands  of  the  Court.  Some  reasonable 
construction  must  however  be  placed  on  the  wording. 

The  section  requires  that  application  be  made  "for  execution"  by  those 
holding  decrees  and  desirous  of  coming  to  share  rateably  ;  it  appears  to 
have  been  generally  assumed,  and  I  do  not  say  wrongly,  that  there  is  a 
sufficient  application  for  execution  if  such  decree-holders  simply  ask  to 
share  rateably  in  the  net  proceeds  when  realized. 

It  is  said  that  great  hardship  may  be  inflicted  on  such  decree- holders 
if  they  have  no  means  of  having  sales  set  aside  on  good  and  sufficient 
grounds. 

If  the  balance  of  convenience  clearly  is  in  favor  of  the  more  extended 
construction  to  be  put  on  the  words  "  the  decree-ho'der"  in  Section  311, 
and  such  construction  is  not  evidently  not  allowable,  such  extended  con- 
struction should  be  given.  I  think  that  no  inference  either  way  can  be 
drawn  from  the  definition  of  "  a  decree -holder"  in  Section  2  of  the  Code; 
appellant  certainly  is  a  decree-holder  within  the  meaning  of  the  term  as 
used  in  the  Code ;  the  only  question  is  as  above  stated. 

Under  Section  271  of  Act  VIII  of  1859,  the  first  attaching  creditor, 
even  though  he  proceeded  no  further  and  a  subsequently  attaching  creditor 
brought  the  properly  to  sale,  had  priority ;  Section  295  of  the  present  Code 
was  intended  to  prevent  this  and  to  provide  for  rateable  distribution,  after 
deduction  of  the  costs  of  the  proceedings  necessary  for  and  anterior  to  sale, 
and  of  the  sale  ;  and  the  holders  of  decrees  for  money  only  come  in  last,  so 
that  the  [62]  preferential  claims  of  decree- holders  having  superior 
rights  and  of  the  creditor,  at  whose  cost  the  sale  is  carried  out,  are  pro- 
vided for. 

These  are  difficulties  which  occur  to  me  from  the  peculiar  wording  of 
Section  295  which  I  have  above  indicated ;  but  on  the  whole,  I  am  not 
prepared  to  dissent  from  my  learned  colleague  in  the  conclusion  arrived  at 
by  him,  viz.,  that  it  is  open  to  us  to  hold  petitioner  to  be  entitled  to  call 
the  sale  in  question  under  Section  311< 

I,  therefore,  concur  in  the  proposed  order— Girdhari  Singh  v.  Hurdeo 
Narain  Singh  (I)  being  authority  that  a  material  error  in  describing  the 
encumbrances  on  the  property  sold  may  be  a  material  irregularity  in  pub- 
lishing and  conducting  the  sale. 
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1886  10  M.  62. 

8E£JJ9-  APPELLATE  CIVIL. 

APPEL-       Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice 
LATE  Muttusami  Ayyar. 

CIVIL. 

YELLAYA  (Plaintiff),  Appellant  v.  VIRAYA  (Defendant  No.  2), 
10  H.  62.  Respondent*      [19th  July  and  29th  September,  1886.] 

Revenue  Recovery  Act,  Section  59— Limitation—  Sale  of  land  subject  to  mortgage— Suit 
by  mortgagor. 

Land  which  was  subject  to  a  mortgage  having  been  sold  for  arrears  of  revenue 
under  Act  II  of  1864  (Madras),  the  mortgagee's  assignee  sued  to  enforce  the 
terms  of  the  bond  by  sale  of  the  land  more  than  six  months  after  the  date  of 
the  sale  of  the  land  : 

Held  that  the  suit  was  barred  by  Section  59  of  the  said  Act. 
[R.,  12  M.  163  (172).] 

APPEAL  from  the  decree  of  Venkata  Eangayyar,  Acting  Subordinate 
Judge  at  Ellore  (Godavari)  confirming  the  decree  of  K.  Venkatachalam, 
District  Munsif  of  Ellore,  in  suit  759  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court. 

Subba  Rau,  for  appellant. 

Eespondent  did  not  appear. 

JUDGMENT. 

The  appellant  Nidadavolu  Yellaya  is  the  assignee  of  the  mortgage 
bond  A  which  was  executed  by  defendant  No.  1  [63]  to  defendant  No.  4  on 
the  29th  June  1879.  By  that  document  the  mortgage  debt  was  secured  on 
68i  cents  of  inam  land  now  in  suit.  The  revenue  payable  to  Government  on 
some  jiraitiland  owned  by  the  mortgagor,  defendant  No.  1,  for  fasli  1290 
fell  into  arrear.  It  was  considered  that  if  that  piece  of  land  was  put  up  to 
sale,  no  one  might  purchase  it  and  the  arrear  might  not  be  recovered.  The 
land  in  suit  was  therefore  attached  and  sold  to  defendant  No.  2,  the  respond- 
ent, under  Act  II  of  1864.  The  revenue  sale  took  place  on  the  24th  Novem- 
ber 1881.  When  the  land  was  under  attachment,  the  original  mortgagee, 
defendant  No.  4,  brought  to  the  notice  of  the  tahsildar  the  existence  of 
the  mortgage,  but  he  was  informed  that  if  he  paid  the  arrear,  the  attach- 
ment would  be  raised.  As  he  failed  to  do  so,  the  land  was  sold,  andUmidi 
Viraya  (defendant  No.  2),  the  respondent,  became  purchaser.  On  the 
10th  August  1882,  the  appellant  accepted  the  assignment  of  the  bond  A 
and  brought  this  suit  on  the  ground  that  what  actually  passed  by  the 
revenue  sale  was  only  the  right  of  redemption  which  the  mortgagor  had 
at  the  date  of  the  sale. 

The  District  Munsif  passed  a  personal  decree  in  favor  of  the  appel- 
lant as  against  the  mortgagor,  and  also  directed  payment  to  the  former 
of  the  surplus  sale  proceeds  in  the  hands  of  the  Collector  of  the  District 
(defendant  No.  3),  but  he  exonerated  the  property  in  suit  from  all  liability 
for  the  debt. 

On  appeal,  the  Subordinate  Judge  confirmed  the  decree  of  the  District 
Munsif  on  the  ground  that  the  suit,  which  was  instituted  after  the 
expiration  of  six  months  from  tha  date  of  the  sale,  was  barred  by  Section 
59  of  Act  II  of  1864,  and  that  under  Section  42  of  the  same  enactment, 

*  Second  Appeal  896  of  1885. 
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the   property  in    the  land  sold  passed  to  the    purchaser  free  of    prior 
encumbrances. 

It  is  urged  in  second  appeal  that  both  the  grounds  relied  on  by  the 
Lower  Appellate  Court  are  not  good  in  law.  It  cannot  be  denied  that 
what  was  really  intended  to  be  sold  and  what  was  sold  in  fact  was,  not 
the  mortgagor's  right  of  redemption,  but  the  entire  property  under  mort- 
gage. It  would  become  necessary  to  determine  whether  more  than  the 
right  of  redemption  was  liable  to  be  sold  only  in  case  the  suio  is  not  barred 
by  Section  59.  This  Section  provides  that  "nothing  contained  in  this 
Act  shall  be  held  to  prevent  parties  aggrieved  by  any  proceedings 
under  this  Act,  except  as  hereinbefore  provided,  from  applying  for 
redress  ;  provided  that  Civil  Courts  shall  nob  take  cognizance  of  any  suit 
[64]  instituted  by  such  parties  for  any  such  cause  of  action  unless  such 
suit  shall  be  instituted  within  six  months  from  the  time  at  which  the  cause 
of  action  arose."  In  the  case  before  us  the  sale  of  a  larger  interest  than 
what  was  liable  to  be  sold  is,  according  to  the  appellant,  the  grievance  for 
which  he  seeks  redress ;  and  the  claim,  therefore,  that  the  sale  was  illegal 
so  far  as  it  purported  to  convey  more  than  the  right  of  redemption  appears 
to  us  to  fall  under  that  section.  It  may  be  that  the  appellant  does  not  seek 
to  annul  the  sale  in  toto  ;  but  its  cancelment  pro  tanto,  so  far  as  the 
interest  conveyed  is  in  excess  of  the  right  of  redemption,  is  also  a  remedy 
for  an  injury  caused  by  a  proceeding  under  the  ACD.  We  are  of  opinion  that 
the  suit  was  properly  held  to  be  barred  by  limitation  and  dismiss  this 
second  appeal. 


10  M.  64  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt,  and  Mr.  Justice 

Parker. 


EEPERENCE  PROM  THE  BOARD  OP  EEVENUE  UNDER  SECTION  46 

OF  THE  INDIAN  STAMP  ACT,  1879.* 

[3rd  September,  1886.] 

Stamp  Act,  Scliedule  II,  Article  15  (a)— Receipt— Endorsement  of  payment  on  mortgage 
deed. 

An  endorsement  on  a  mortgage,  acknowledging  the  receipt  of  the  sum  thereby 
secured  is  exempt  from  stamp  duty  under  Schedule  II,  Article  15  (a)  of  the  Indian 
Stamp  Act,  1879. 

EEFERENCE  to  the  High  Court  by  the  Board  of  Eevenue  under  Sec- 
tion 46  of  the  Indian  Stamp  Act,  1879. 

On  the  1st  April  1886  the  Collector  of  Tanjore  (J.  B.  Pennington) 
made  the  following  reference  to  the  Board  of  Eevenue : — 

"  The  Sub-Eegistrar  of  Tirukattupalli  has  impounded  an  instrument 
which  purports  to  be  a  receipt  endorsed  on  a  deed  of  mortgage  without 
possession,  whereby  the  mortgagee  acknowledges  the  receipt  of  the  princi- 
pal of  the  original  instrument  plus  the  interest  due  on  it. 

[65]  "Now,  under  Article  .15  (a),  Schedule  II  of  Act  I  of  1879,  this  re- 
ceipt would  appear  to  be  exempted  from  the  payment  of  any  duty  ;  but 
the  Sub-Eegistrar  considers  that  this  provision  of  the  Act  has  been  narrowed 

*  Referred  Case  No.  3  of  1886. 
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1886  in  its  scope  by  the  terms  of  the  resolution  of  the  Board,  in  their  Proceed- 
SEP.  3.  ings,  dated  19th  December  1883,  No.  3852,  paragraph  3.  He  makes  a 
distinction  between  receipts  endorsed  on  simple  bonds  and  receipts  endors- 
FULL  e(j  on  mortgage- deeds  whether  simple  or  usufructuary,  and  considers 
BENCH,  that  these  latter  receipts  should  be  duly  stamped  with  one-anna  stamp  ; 
"~~~  but  I  do  not  know  whether  this  is  the  opinion  of  the  Board,  or,  judging 
'  from  the  words  'custody  of  any  specified  property,'  whether  they  only 
1  '  '''  distinguish  between  usufructuary  mortgages  and  mortgages  creating  only 
an  encumbrance  on  property  without  involving  its  custody  or  posses- 
sion. And  before  drawing  the  distinctions  referred  to  in  paragraph  2, 
I  would  submit  that  the  terms  of  Article  15  (a),  Schedule  II,  of  the 
Act,  are  so  plain  that  I  do  nob  understand  how  any  reservation  in  the 
class  of  exempted  receipts  can  be  mad°.  The  wording  of  Article  15  (a), 
Schedule  II  of  the  Act,  viz.,  '  receipts  endorsed  on  or  contained  in  any 
instrument  duly  stamped'  seems  wide  enough  to  cover  any  kind  of  docu- 
ment. 

"  I  request  therefore  that  the  Board  will  be  good  enough  to  inform 
me  whether  any  distinction  was  conte  nplatei  in  their  Proceedings,  dated 
19th  December  1883,  and,  if  so,  to  instruct  me  as  to  what  classes  of 
receipts  are  exempt  from  stamp  duty  and  what  not." 

The  resolution  of  the  Board,  dated  27th  May  1886,  was  as 
follows : — 

"  The  position  taken  by  the  Board  in  their  Proceedings  of  19th 
December  1883,  No.  3852,  was  that  receipts  endorsed  on  deeds,  which 
involved  the  custody  of  specified  property,  amounted  to  and,  therefore, 
were  releases. 

"  As  at  present  constituted,  they  doubt  whether  they  were  justified  in 
so  deciding,  or  whether,  as  in  Board's  Proceedings,  dated  27th  October 
1879,  No.  3028,  they  should,  before  holding  a  receipt  to  be  a  release,  have 
demanded  the  additional  words  of  actual  relinquishment. 

"  The  present  deed,  as  a  case  in  point,  they  resolve  therefore  to  refer 
to  the  High  Court  for  decision  ;  its  wording  is  the  receipt  of  money,  its 
effect  the  release  of  land  ;  is  it  to  be  exempted  as  the  former,  or  stamped 
as  the  latter?  " 

[66]  The  Acting  Government- Pleader  (Mr.  Powell),  for  the  Board  of 
Eevenue. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (COLLINS,  C.  J.,  KERNAN,  MUTTU- 
SAMI  AYYAR,  BRANDT,  and  PARKER,  JJ.)  was  delivered  by 

COLLINS,  C.J. — We  are  of  opinion  that  the  endorsement  on  the  mort- 
gage bond  is  exempted  from  stamp  duty  under  Schedule  II,  Article  15,  of 
the  Stamp  Act  of  1879,  it  being  a  receipt  within  the  terms  of  the  exemption. 
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10  M.  66. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KURUPAM  ZAMINDAR  (Plaintiff),  Appellant  v.  SADASIVA 
(Defendant),  Respondent.*      [24th  and  25th  September,  1886.] 

Limitation  Act,  Scliedulell,  Articles,  178,  179  (3)  —  Civil  Procedure  Code,  Section  583 — 
Application  for  refund  of  moneys  levied  under  decree  reversed  on  appeal— Review  re- 
jected —  Time  not  excluded  from  computation. 

Where  a  review  of  judgment  has  been  applied  for,  and,  after  notice  to  the 
other  side,  refused,  the  period  during  which  such  application  was  pending  cannot 
be  excluded  in  computing  the  period  of  limitation  for  execution  of  the  decree 
under  Article  179  (3)  of  Schedule  II  of  the  Indian  Limitation  Act. 

tiemble—kn  application  for  refund  of  moneys  levied  in  execution  of  a  decree 
subsequently  reversed  on  appeal  is  uoi,  governed  by  Article  179  but  by 
Article  179  of  Schedule  II  of  the  Limitation  Act. 

[P.,  28  C.  113  (1151  ;  R.,  20  M.  448  (449).] 

APPEAL  against  an  order  of  J.  Kelsall,  District  Judge  of  Vizaga- 
patam,  in  execution  proceedings  in  Suit  11  of  1878. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.  and  PARKER,  J.) 

Subba  Rau,  for  appellant. 

Mr.  Powell,  for  respondent. 

JUDGMENT. 

In  this  case  Sri  Raja  Vyricherla  Suryanarayana  Bazu  Bahadur, 
zamindar  of  Kurupam,  had  sued  defendant,  Kuchibhotla  Sadasiva 
Parabrahman,  for  mesne  profits,  and  had  got  a  decree,  which  was  subse- 
quently reversed  by  the  High  Court  [67]  in  Appeal  Suit  71  of  1881  on 
September  26th,  1881.  Pending  the  appeal  the  zamindar  had  collected 
in  execution  Es.  7,100  from  defendant. 

The  zamiudar  petitioned  the  High  Court  to  review  the  appeal  decree, 
but  after  notice  to  defendant  the  review  was  refused  on  October  2nd,  1882. 

The  present  application  under  Section  583  of  the  Code  of  Civil  Pro- 
cedure, for  recovery  ofsthe  Rs.  7,100  levied  in  execution,  was  presented 
on  August  6th,  1885,  and  the  appellant  contends  that  it  is  barred  except 
as  to  Rs.  70,  the  costs  of  the  review  proceedings. 

If  the  application  be  regarded  as  falling  under  \rticle  179,  Schedule  II 
of  the  Limitation  Act,  the  period  of  limitation  will  ran  from  the  date  of 
the  High  Court  decree  (September  26th,  1881),  since  Clause  3  only  applies 
to  cases  in  which  there  has  been  a  review  of  judgment,  and  in  this  case 
the  review  was  refused. 

We  are  disposed  however  to  think  that  the  application  is  governed 
by  Article  178,  since  it  is  not  one  for  execution  of  a  decree  or  order, 
but  to  enforce  a  benefit  by  way  of  restitution  under  a  decree  passed  in 
appeal.  Such  execution  is  governed  by  the  rules  prescribed  in  the  Code 
for  the  execution  of  decrees,  and  limitation  will  run  from  the  date  when 
the  right  to  apply  accrues.  This  was  on  September  26th.  1881,  and 
the  pendency  of  an  application  for  review  by  the  other  side  did  not  debar 
defendants  from  applying  for  tha  refund.  The  application  is  therefore 

*  Appeal  against  Order  56  of  1386. 
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1886       barredan  either  case,  except  with  regard  fco  Es.  70,  the  costs  of  the  review 
SEP.  25.     proceedings. 

The  order  of  the  District.  Court  must  be  modified  accordingly,  and  the 
APPEL-     respondent  must  bear  appellant's  costs  in  this  appeal.     It  is  nob  necessary 

LATE       now  to  consider  the  claim  for  interest,  but  we  do  not  think  the   Judge 
CIVIL,      should  have  awarded  a  higher  rate  than  6  per  cent,  per  annum. 


10  M.  66, 

10  M.  68. 

[68]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


ABDUL  EAHIMAN  (Respondent),  Petitioner  v.  KUTTI  AHMED 
(Petitioner),  Respondent*      [1st  October,  1886.] 

Act  XIX  of  1841,  Section  3— Civil  Procedure  Code,  Section  622. 

Where  a  District  Court  purporting  to  aet  under  Section  4  of  Act  XIX  of  1841 
directed  an  inventory  of  the  esUte  of  a  deceased  person  to  be  taken  without  con- 
forming to  the  requirements  of  Section  3  of  that  Act,  the  High  Court  set  aside 
the  order  under  Section  622  of  the  Code  of  Civil  Procedure  as  made  without 
jurisdiction. 

[R.,  34  C.  929  (9341  =  12  C.W.N.  65  ;  17  Ind.  Gas.  429  (431)  =  23  M.L.J.  537  (538)  = 
12M.L.T.  497  (498)  ;  2  N.L.R.  72  (76).] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  an  order  made  by  J.  W.  Best,  District  Judge  of  South  Canara,  on  a 
petition  presented  under  Act  XIX  of  1841. 

On  an  application  made  under  Act  XIX  of  1841  by  the  next  friend 
of  Kutti  Ahmed,  a  minor,  alleging  that  he  was  entitled  to  the  estate  of 
Kunhamed,  deceased,  his  grand-uncle,  and  praying  that  an  inventory  of 
the  estate  left  by  the  deceased  might  be  taken,  Abdul  Eahimao  opposed, 
claiming  to  be  entitled  to  the  said  estate  under  an  agreement  executed 
by  the  deceased  which  he  produced  in  Court.  This  agreement  was  impugn- 
ed by  the  minor's  mother's  sister,  Biyatumma,  a  party  to  it,  who  was 
examined  by  the  Court.  The  District  Judge  under  these  circumstances 
held  that  the  case  was  a  proper  one  for  the  taking  of  an  inventory  of  the 
moveables  and  made  an  order  to  that  effect. 

To  set  aside  this  order  Abdul  Eahiman  made  the  present  application. 

The  Acting  Advocate- General  (Mr.  Shephard)  and  Gopala  Ran,  for 
petitioner. 

Mr.  Subramanyam  and  Narayana  Rau,  for  respondent. 

JUDGMENT. 

In  our  opinion  the  District  Judge  has  acted  without  jurisdiction  in 
making  the  order  to  which  exception  is  taken.  He  has  not  set  forth  the 
facts  necessary  to  show  jurisdic-  [69]  tion,  having  regard  to  the  require- 
ments of  Section  3  of  Act  XIX  of  1841.  On  the  contrary,  after  citing  the 
parties  and  having  them  before  him,  he  has  himself  recorded  that  they 
may  properly  be  left  to  their  remedy  by  means  of  a  regular  suit,  so  far 
as  the  dispute  between  them  is  concerned. 

In  these  circumstances,  his  jurisdiction  under  Act  XIX  of  1841 
ceased.  The  order  for  taking  an  inventory  had  nob  been  made  prior  to 

*  Civil  Revision  Petition  119  of  1886. 
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the  time  when  he  decided  that  the  parties  should  he  referred  to  a  regular  1886 

suit,  and  the  Judge  had  no  jurisdiction   then  to  make  an  order  for  such  OCT.  1. 

inventory  to  be  taken.     He  directs  that  the  inventory  is  only  to  be  taken 

in  certain  circumstances  and  under  certain    conditions;  but  the  Act  does  APPKL- 

not  contemplate  such  an  order   being   made   subject;  to    conditions.     The  LATE 

order  appears  to  us  to  be  made  without  jurisdiction  and  must  be  set  aside  CIVIL. 

on  that  ground.     The  respondent  must  Day  the  petitioner's  costs  in  this 

Court.  10  »•  68- 


10  H.  69. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


TELLIS  (Plaintiff),  Appellant  v.  SALDANHA  AND  OTHERS 
(Defendants),  Respondents."      [20th  August  and  8th  October,  1886.] 

Indian  Succession  Act,  1865,  effect  of,  on  estates  of  Native  Christians  previously  follow- 
ing Hindu  law. 

A  and  J,  brothers,  Native  Christians,  descendants  of  Brahmans,  were  living 
in  co-parcenary  and  owned  certain  land  on  the  date  when  the  Indian  Succession 
Act,  1865,  came  into  force.  In  1872,  m  partition  having  baan  m%de,  A  died  : 

Held  that  J  did  not  take  the  whole  estate  on  the  death  of  A  by  survivorship. 

[P.,  12  Ind.Cas.  704  (707)  =  (1911)  2  M.W.N.  467  (471);  11  M.L.T.  232  (239)  =  (1912) 
M.W.N.  386  (392)  =  14  Ind.Cas.  480  ;  Rel.,  1-2  O.L.J.  459  =  15  C.W.N.  158  (161) 
=  8  Ind.Cas.  41  (43);  R.,  31  C.  11  (18)  (P.C,)  =  5  Bom.  L.B.  845  =  7  C.W.N.  895 
=  30I.A.  249=13  M.L.J.381  ;  32  M.  191(197)  =  !  Ind.  C*s. 408  (411)  =  19  M.L.J. 
91  (99)  =  5  M.L.T.49(51);  16  C.L.J.  3ll'3U)  =  17  C.W.N. 102  (105)  =  17  Ind. 
Gas.  257  (2599)  ;  4  O.C,  89  (92) ;  P.L.B.  1900  p.  269.] 

APPEAL  from  the  decree  of  G.  Venkoba  Eau,  Subordinate  Judge  at 
Mangalore  (South  Canara),  modifying  the  decree  of  A.  Venkataramana 
Pai,  District  Munsif  of  Mangalore,  in  suit  286  of  1883. 

The  facts  of  the  case,  so  far  as  they  are  necessary  for  the  purpose  of 
this  report,  are  set  out  in  the  judgment  of  the  Court  (COLLINS,  C.J.  and 
PARKER,  J.). 

[70]  The  Acting  Advocate-General  (Mr.  Shephard)  and  K.  Narayana 
Ban,  for  appellant. 

Bhashyam  Ayyangar  and  Strinivasa  Ran,  for  respondents. 

JUDGMENT. 

The  first  question  raised  in  this  second  appeal  is  a  very  important 
one.  The  question  is  whether  the  Hindu  rule  of  survivorship  obtains  in 
the  families  of  Native  Christians,  who  were  living  in  undivided  co-parce- 
nership  at  the  time  of  the  passing  of  the  Succession  Act  and  who  have 
not  since  effected  a  partition. 

The  plaintiff,  Jose  Tellis,  and  Augustine  Tellis,  the  late  husband  of 
defendant  No.  1,  were  Native  Eoman  Catholic  Christians  and  were  living 
in  co-parcenership  as  to  their  ancestral  lands  when  the  Indian  Succession 
Act  came  into  force  in  1866.  Their  father  had  died  previous  to  1866. 
Augustine  Tellis  died  in  1872.  leaving  a  widow,  defendant  No.  1,  and  a 
daughter,  Anna  Tellis,  defendant  No.  2.  The  plaintiff's  contention  is  that, 
by  the  rule  of  survivorship,  he  became  sole  owner  of  the  ancestral  property 
*  Second  Appeal  1053  of  1885. 
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1886       on  the  death  of  his  brother  in  1872  to  the  exclusion  of  defendants  Nos.  1 
OCT.  8.      and  2. 

Both  the  Courts  below    have  disallowed  the   plaintiff's  claim.     The 

APPEL-     District  Munsif  held,   on    the  authority  of  Ponnusami  Nadanv.  Dorasami 

LATE       Ayyan  (l),  that  the  succession  to  the  property  of  Augustine  Tellis — includ- 

OlVIL.      in§  bis  share  in  the    ancestral  estate — was    governed  by  the  Succession 

Act.     He  referred  to  a  case  decided  by  the  same  Judges  reported  in  8, 

10  M.  69.     Indian  Jurist,  page  30,  which  appeared    to  him   inconsistent  with   the 

former  ruling,  but  considered  himself  bound  to  follow  the  ruling  in  the 

authorized  reports. 

On  appeal,  the  Subordinate  Judge,  though  not  considering  the  Jurist 
case  inconsistent,  also  followed  Ponnusami  Nadan  v.  Dorasami  Ayyan. 

The  learned  Acting  Advocate-General,  on  second  appeal,  argues  that 
both  these  cases  are  really  in  favor  of  the  plaintiff's  contention.  He  points 
out  that  in  the  latter  case  the  plaintiff's  father  died  after  the  Succession 
Act  came  into  operation  and  urges  that  plaintiff  may,  at  his  birth,  have 
acquired  an  interest  to  which  the  rule  of  survivorship  gives  effect,  and  of 
which  the  subsequent  enactment  of  the  Succession  Act  will  not  deprive 
him.  It  was  urged  that  the  Jurist  case  was  on  all  fours  with  the  present, 
since  in  that  case  also  the  father  had  died  subsequent  to  the  passing  of 
[713  the  Succession  Act ;  and  with  regard  to  joint  family  property  there 
was  properly  speaking  no  succession,  but  the  rule  of  survivorship  applied. 
The  succession  Act,  it  was  said,  applied  only  to  property  which  was 
inheritable. 

Against  this  Mr.  Buskyam  Ayyangar  urges  that  the  term  "  joint 
tenants,"  as  applied  to  Hindu  co- parceners  with  respect  to  their  ancestral 
property,  is  misleading,  since  among  them  the  joint  tenancy  with  rights 
of  survivorship  is  by  operation  of  law  and  not  by  consent  of  the  parties. 
He  argues  that,  under  the  law  of  the  Mitakshara,  the  chance  of  an 
increased  share  on  partition  accruing  by  the  rule  of  survivorship  is  merely 
a  contingent  or  possible  right,  and  not  a  vested  right ;  that  if  it  were  a 
vested  right  it  might  be  attached  and  sold  by  a  creditor,  but  it  is  noo 
attachable  (Section  266,  cl.  (k)  of  the  Code  of  Civil  Procedure/  ;  that  the 
cases  to  which  the  Succession  Act  does  not  apply  are  cases  in  which  the 
parties  are  Hindus  by  religion — Joseph  Vathiar's  case  (2);  and  hence  that 
it  is  impossible,  where  the  Succession  Act  is  in  force,  to  give  to  a  Christian 
a  contingent  right  which  could  only  accrue  to  him  were  he  a  Hindu  by 
religion  and  governed  by  Hindu  law. 

In  reply  the  Acting  Advocate- General  argues  that  when  two  persons 
have  come  into  such  a  relation  that  the  rule  of  survivorship  applies  there 
can  be  no  question  of  inheritance,  and  that  whatever  would  be  the  case 
under  the  Bengal  law,  the  plaintiff's  claim  by  survivorship  is  good  under 
the  law  of  the  Mitakshara.  (Mayne,  Section  242). 

The  passage  relied  on  by  the  plaintiff  in  Ponnusami  Nadan  v.  Dorasami 
Ayy-An  does  not  appear  to  us  to  carry  the  proposition  further  than  this—- 
that where  a  Native  Christian,  who^e  family  had  up  to  1866  observed  the 
Hindu  law  of  succession,  had  by  such  law  acquired  at  his  hirth  an  interest 
in  ancestral  property,  the  subsequent  enactment  of  the  Succession  Act 
would  not  divest  him  of  such  interest.  It  would  still  be  open,  there- 
fore/ to  a  son  to  sue  his  father  and  brother  for  a  partition  and  separa- 
tion of  such  share  in  the  ancestral  family  estate.  But  it  does  not 
follow  from  this  that  until  a  partition  was  made  all  the  rules  of  Hindu 

(1)  2  M.  '209.  (2)  7  M.H.C.R.  191. 
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law  would  remain  applicable  after  the  passing  of  the  Succession  Act.  It 
will  be  hardly  contended  that  a  managing  member  could  bind  the 
shares  of  the  others,  or  that  it  would  not  be  open  to  each  member  to  give 
[72]  or  bequeath  his  share  to  a  stranger,  and  yet  such  alienation  would 
be  oppose!  to,  and  inoperative  under,  Hindu  law,  though  valid  under  the 
Succession  Act. 

In  the  Jurist  ca,se  the  present  point  did  not  arise.  That  was  a  suit 
brought  by  one  of  three  brothers  (Eoman  Catholic  Christians),  whose 
family  had  adhered  to  the  Hindu  law  of  succession  up  to  1866  and  had 
not  afterwards  effected  any  partition.  The  father  died  in  1869  and  the 
ancestral  property  continued  to  be  managed  by  the  second  son  as  joint 
family  property.  On  a  suit  brought  by  one  of  the  brothers  for  partition, 
it  was  held  that  the  Indian  Succession  Act  did  not  apply,  since  on  the 
father's  death  the  estate  which  had  been  held  by  him  and  his  three  sons 
jointly  continued  to  be  held  by  the  survivors,  and  that  as  there  was  no 
separate  estate,  no  letters  of  administration  were  required.  It  was  also 
held  that  the  plaintiff's  share  was  one-third,  not  one-fourth. 

In  that  case  no  widow  or  daughter  appeared  to  put  in  any  claim 
under  the  Succession  Act,  and  the  three  brothers  had  of  course  under  either 
law  equal  rights  in  the  father's  share.  As  the  only  property  in  suit  was 
property  which  the  members  of  the  family  had  practically  agreed  among 
themselves  to  treat  as  if  it  were  joint  family  property  under  Hindu  law, 
it  would  naturally  follow  that  the  plaintiff  was  entitled  to  one-third,  and 
the  question  now  in  issue  did  not  arise. 

We  are  of  opinion  that  coparcenership  and  the  right  of  survivorship 
are  incidents  peculiar  to  Hindu  law,  which  law,  as  far  as  it  affected  Native 
Christians,  was  repealed  by  the  Succession  Act.  The  Succession  Act  did 
not  however  take  away  any  vested  rights,  and  Augustine  Tellis  had  a  vested 
interest  on  1st  January  1866.  That  interest  continued  to  vest  in  him  till 
his  death  in  1872,  when  a  case  of  intestacy  arose  which  was  governed  by 
the  Succession  Act  and  not  a  case  of  coparcenary  and  survivorship  govern- 
ed by  Hindu  law.  The  right  of  survivorship  pre-supposes  that  the  rule 
of  Hindu  law  is  the  rule  of  decision  at  the  date  of  the  coparcener's  death, 
but  the  effect  of  the  Succession  Act  was  to  convert  Vested  coparcenary 
rights  into  individual  rights  and  to  subject  such  rights  in  cases  of  intestacy 
to  the  rules  of  succession  provided  by  that  Act.  We  are  of  opinion  that 
the  decision  of  the  Courts  below  was  right. 

The  next  point  is  whpther  defendants  Nos.  I  and  2  are  liable  to 
account  to  plaintiff  for  half  rent  for  land  No.  2  for  three  years  or  six.  The 
Subordinate  Jud^e  ruled  that  the  claim  was  governed  [73]  by  Article  61 
(apparently  a  clerical  error  for  62)  of  Schedule  II  of  the  Limitation  Act, 
and  it  is  argued  for  the  plaintiff  that  the  case  is  similar  to  Oooroo  Das 
Pyne  v.  Ram  Narain  Sahoo  (1). 

Per  centra  Johuri  Mahton  v.  Thakoor  Nath  Lukec  (2)  and  Kundun  Lai 
v.  Bansi  Dhar  (3)  were  referred  to.  The  Calcutta  case  does  not  apply. 
The  Allahabad  case  was  one  in  which  one  of  two  heirs  (each  entitled  to  a 
moiety  of  deceased's  estate)  received  the  whole  of  a  C3rtain  sum  of  money 
in  a  banker's  hands.  It  was  held  that  Article  62  there  governed  tha  case. 

The  present  case  is  that  defendants  Nos.  1  and  2,  who  were  jointly 
entitled  with  plaintiff  to  the  whole  of  rent  for  land  No.  2.  are  called  upon 
to  give  up  to  plaintiff  his  moiety.  We  think  Article  62  will  govern  the  case. 
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1886  Lastly,  it  is  urged  that  the  Subordinate  Judge  improperly  refused  to 

OCT.  8.      enforce  the  clause  for   forfeiture  against  defendants  Nos.  3  and  4.     It  is 

found  that  plaintiff  refused  to  accept  from  these  defendants  a  moiety  of  the 

APPEL-     rent,  which  was  really  all  he  was  entitled  to,  and   in  any  case  it  would  be 

LATE       extremely  unjust  to  enforce  such  a  clause   under  present   circumstances 

CIVIL.      against  tenants  who   have    been   holding  on  a  mulgaini  lease  since  1841. 

The  case  is  similar  to  Narayana  v.  Narayana  (1),  and  we  think  the  penalty 

10  M.  69.     is  one  which  should  be  relieved  against. 

The  second  appeal,  therefore,  fails  and  we  dismiss  it  with  costs. 


10  M.  73  (P.C.)  =  13  I.A.  155  =  4  Sar.  P.C.J.  755. 
PRIVY  COUNCIL. 

PRESENT : 
Lord  Watson,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and  Sir  Richard  Couch. 


APPA  BAG,  In  re.     [17th  July,  1886.] 

Re-hearing — Infancy  of  party  at  the  time  of  tJie  hearing  of  appeal— "  Res  noviter  "  not 
itself  a  ground  for  a  re-hearing. 

There  may  be  excepDioml  circumstances  which  will  warrant  the  Judicial  Gom- 
miotee  in  allowing,  even  after  an  order  of  Her  Majesty  HI  Cauncil  has  issued 
upon  their  report,  a  re-hearing  at  the  instance  of  oue  of  the  parties.  Bat  this 
is  an  indulgence  with  a  view  mainly  to  doing  justic-j  when  by  some  accident, 
without  any  blame,  the  party  ha*  not  been  heard,  and  an  order  has  bean  made, 
inadvertently,  as  if  he  had  been  heard. 

[74]  In  one  of  two  appeals  in  suits  relating  to  the  same  estate,  judgment  was 
given  by  the  Judicial  Committee  after  a  hearing  on  the  merits.  In  the  other, 
judgment  was  given  to  the  same  effect  as  in  tae  first,  it  being  conceded  between 
the  parties  that  the  questions  in  both  suits  were  the  same.  After  both  judg- 
ments had  been  reported  co  Her  Majesty,  and  confirmed  oy  her  orders  in  Council, 
a  petition  for  a  re-neiring  was  presented. 

Held,  that,  even  assuming  that  a  case  of  res  noviter  had  been  made  out 
(which  was  not,  however,  the  tact),  the  orders  were  fiuai,  and  the  petition  must 
be  rejected. 

[R.,  14  M.  439  (440)  (P.C).] 

PETITION  for  the  re- hearing  of  two  appeals  in  which  orders  of  Her 
Majesty  in  Council  (15bh  December  1879  and  3rd  May  1882)  had  issued. 

The  question  decided  in  the  two  suits  in  which  the  above  orders 
were  made,  related  to  the  parbibility  of  the  new  zamindari  of  Nuzvid,  in 
the  Kondapalli  Circar,  granted  by  sanad  on  the  8th  December  1802. 
After  the  death  of  Eaja  Shobhanadri,  the  son  of  the  grantee,  in  1868, 
leaving  six  sons,  his  third  son  Narasimha  brought  the  first  of  the  two 
suits  against  the  eldest  son  Narayya,  joining  the  other  four  as  defendants, 
for  a  declaration  of  his  share  in  the  zamindari.  In  1874,  while  this 
suit  was  pending,  Narayya  died,  and  the  Court  of  Wards,  on 
behalf  of  his  minor  son  Gopala,  the  present  petitioner,  maintained  the 
defence  that  the  zamindari  was,  as  it  had  baen  decided  to  be  by  the  High 
Court,  impartible.  This  was  not  upheld  by  the  Judicial  Committee,  it 
being  held  by  their  Lordships,  on  13th  December  1879,  that  as  the 
original  zamindari  of  Nuzvid  had  been  declared  forfeited,  and  the  new 
zamindari  consisting  of  six  parganas,  part  of  the  old,  had  bean  granted 
without  any  provision  for  its  descent  otherwise  than  according  to  the 

(1)  6  M.  327. 
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prevailing  law,  it  descended  according  to  the  ordinary  rules  of  inheritance,       1886 
and   was  nob  impartible;  Raja    Venkata  Rao  v.  Court  of  Wards  (I).  The     JULY  IT. 
second    of   the  two  suits  was  instituted  in  1873   by  three  of  the   brothers 
for   their   shares    in    the  same  zatnindari.     This   was    pending  in    1879,      PBtVY 
when  the  above  decision  was  given  ;  the  defendants,  one  of  whom  was  the  COUNCIL, 
present   petitioner,  no  longer   contested    the  question  of   parfcibility  ;  and 
judgment  went  against  him  in  this  suit  also  on  15th  March  1882  ;  Appa       °  M  73 
Rao  v.  The  Court  of  Wards  (2).  (p-c-)  = 

Both  judgments  having  been  followed  in  due  course  by  orders  of  Her  13  IlA<  153 
Majesty  in  Council,  the  petitioner  now  alleged  that,  [75]  having  been  an*  ^ar>  ^  ^  ' 
infant  at;  the  hearing  of  the  above  appeals  in  1879  and  1882,   he  attained        7S8< 
full  age  on  4th  December  1882.     Also,  that  he  had  discovered  that  there 
were  official  papers  at  Madras,  showing  that  the  old  zamindari  of  Nuzvid, 
never  having  been  declared   by  the   Government  to  have    been    forfeited, 
was  held  by  it  only  with  a  view  to  certain  re-imbursements    being   made 
out  of  the  revenue ;  and,  further,  that  previously  to  the  sanad  of  the   8th 
December  1802  having  been  granted,  the  Government  had  already  ordered 
that  the  zamindari   should    be   restored  to  the   family.     The  reports  of 
Revenue  officers  in  charge  of  Nuzvid  at  the  time,  and  other  documents  were 
specified. 

Mr.  H.  M.  Bompas,  Q.  C.  (with  whom  as  Mr.  Nanda  Lai  Ghose),  in 
support  of  the  petition  relied  mainly  on  (1)  the  minority  of  the  petitioner 
at  the  time  of  the  hearings  in  1879  and  1882,  and  inability  to  defend  his 
interests  himself,  coupled  with  (2)  the  discovery  of  fresh  evidence,  which 
had  it  been  forthcoming  would,  it  was  contended,  have  altered  materially 
the  case  presented.  Reference  was  made  to  the  English  rules  of  equity 
in  regard  to  suits  against  infants,  they  being  allowed  on  coming  of  age  to 
answer  afresh  as  defendants,  and  to  give  fresh  evidence  in  support,  although 
the  guardian  might  have  appeared  and  answered  :  Kelsall  v.  Kelfall  (3). 
The  Indian  High  Courts  admitted  reviews  on  an  infant  party  attain- 
ing majority  ;  Dabee  Dutt  Shahoo  v.  Subodra  Bibee  (4).  Again,  bhe  Civil 
Procedure  of  the  Indian  Courts  had  always  allowed  reviews  on  the 
discovery  of  fresh  evidence,  and  the  Code  now  in  force,  Act  XIV  of  1882, 
provided  for  this  in  Section  623.  The  petitioner,  accordingly,  might  have 
obtained  a  review  in  the  High  Court,  had  the  decision  been  against  him, 
and  had  the  question  come  up  in  India.  The  Judicial  Committee,  however, 
could  re-hear  the  appeals.  Re-hearings  were  within  its  discretion,  and  had 
been  allowed  even  after  orders  in  Council  had  confirmed  the  committee's 
reports  :  see  Rojundro  Narain  Rai  v.  Bijai  Govind  Singh  (5),  the  precedents 
cited  in  the  argument  of  Sir  J.  D.  Coleridge  in  Hebbert  v.  Purchas  (6),  and 
"  The  Singapore"  (7),  in  which  last  the  authorities  were  all  collected  in  the 
argument.  Reference  was  also  made  to  Macpherson's  Practice  of  the 
Judicial  [76]  Committee,  p.  165,  where  the  case  of  Raja  Deeda  Hossein  v. 
Ranee  Zahuran  Nissa  was  stated. 

The  Judicial  Committee  having  power  to  re-hear  the  appeals,  the  fresh 
evidence  would  affect  the  result,  and  would  negative  the  premise  of  fact  on 
which  the  judgment  of  1879  had  proceeded.  That  was  that  the  Nuzvid 
zamindari,  as  granted  in  1802,  could  not  be  identified  with  any  estate,  or 
title,  existing  prior  to  the  issue  of  the  sanad  of  1802,  which  put  Nuzvid  on 
the  same  footing  with  ordinary  estates.  So  far  from  this  being  the  fact, 
the  fresh  evidence  would  show  that  the  Government  had  virtually  restored 

(1)  2  M7l28^7T  A.laT  (2i  5  M.  '237  =  9  I. A.  125. 

(3)  a  Myl.  &  Keen  409.  (4)  25  W.R.  449.  (5)  2  M.I. A.  181. 

(6)  L.B.  3  P.O.  664.  (7)  L.K.  1  P.O.  378  (386,  387). 
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1886        the    zemindari    before   the  sanad    was  granted,    and    the   order   of   the 

JULY  17.    Government,  not  the  sana^,    constituted  the    actual   grant  of   the  estate. 

This  was  the  main  point  to  which  the  fresh   evidence  had  reference ;  and 

PRIVY      by  it  the  supposed  disconnection  between  the  old  and   new  Nuzvid  would 

COUNCIL,  be  found  not  to  exist.     This  want  of  connection  between  the  new  and  the 

old  zamindaris  formed  the  main  distinction  which  had  been  taken  between 

10  M.  73      j.he  Nuzvid  case  and  that  of  the  Sivaganga  zamindari ;  see   thn   judgment 

*       '~a      in  Muttuvadaghanada    Tevar  v     Dora  ISingha  Tevar    (1),  viz.,  that  in  the 

latter  case  the   istirnrar   zamindar    received    his  estate  back   on  no  other 

bar.  p.c.J.  {;ermg  than  the  old  terms.     The  evidence  would    show  this   distinction  to 

78  be   unfounded,    and   it   would    appear    that    Nuzvid    was    impartible    as 

Sivaganga  had  been  held  to  be ;  the  latter  being,  also,  but  a  portion  of  the 

larger  impartible  zamindari  of  Ramnad,  as  the  new  Nuzvid  was  of  the  old. 

In  regard  to  whether  tha  Judicial  Committee    should  consider  the 

evidence  itself,  or  send  the  case  back  to  the   Indian    Courts,  to  take   the 

evidence,  and  deal  with  it,  reference  was  made  to  Meer  Mahomed  Hossein 

v.  Forbes  (2),  Muttusawmy  v.    Vencataswara  (3),  Juveer  Bhaee   v.    Vuruj 

Bhaee  (4). 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  WATSON. — Their  Lordships  are  of  opinion  that  this  petition 
must  be  refused. 

The  petitioner  asks  a  re-hearing  of  the  judgment  of  this  Board  in 
these  two  appeals  which  was  finally  approved  by  Her  Majesty  in  Council  in 
the  year  1883.  The  ground  upon  which  be  makes  the  application  is,  that 
he  has  discovered  certain  new  matter  which  [77]  would,  if  it  had  been 
produced  in  these  appeals,  have  materially  affected  the  judgment  of  the 
Board.  t  After  hearing  a  very  full  explanation  from  counsel  at  the  bar,  it 
appears  to  their  Lordships  to  be  exceedingly  doubtful  whether  the  docu- 
mentary evidence,  which  is  said  to  be  new,  could  have  had  any  bearing 
or  any  effect  upon  the  decision  of  the  Board.  But  it  is  hardly  necessary 
to  consider  that  point,  because  some  of  the  documents  which  are  alleged 
to  be  new  are  printed  at  length  in  the  record  formerly  before  this  Board  ; 
and  that  which  is  now  represented  by  the  petitioner  to  be  the  most  im- 
portant of  them  all  is  a  recommendation  of  the  Special  Commissioner, 
approved  of  by  the  Governor  in  Council  on  December  3rd,  1802.  That 
document  is  fully  and  correctly  described  in  the  record,  so  that  its  existence 
was  known  to  the  parties.  In  short,  it  is  certain  that  most  of  the  docu- 
ments were  well  known  to  the  parties,  and  were  actually  produced,  and 
that,  with  reasonable  care  and  diligence,  ail  of  them  might  have  been 
recovered  and  made  evidence,  by  the  ordinary  methods  of  procedure. 

Their  Lordships  are  unwilling  to  dispose  of  this  application  on  these 
grounds  alone.  They  are  willing  to  assume,  for  the  purposes  of  this 
petition,  that  a  relevant  case  of  res  noviter  is  set  forth  in  it, — new  matter 
which  would,  if  it  had  been  submitted  to  the  consideration  of  this  Board, 
possibly  have  led  to  a  different  decision  from  that  which  was  formerly 
arrived  at.  But  in  considering  the  petitioner's  motion  for  a  re-hearing, 
the  following  facts  must  be  kept  in  view.  It  is  not  alleged  that  there  was 
any  informality  in  the  conduct  of  those  suits  from  their  inception  to 
their  close.  Both  parties  appeared  before  the  Committee  ;  they  were  fully 
heard  upon  the  merits  of  the  appeals,  the  petitioner  being  at  that  time 

(1)  3  M.  290  (304  305)  =  8  I. A.  99.  (2)  2  I. A.  1. 

C6)  12  M.I.A.  203.  (4)  3  M  LA.  324. 
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represented  by  the  Court   of  Wards.     It  is  not   said  that  there  was   any        1886 
error  in  framing  the  judgment  of  this  Board,  or  that  it  did  not  fully  and     JULY  17, 
accurately  express    what  the  Board  intended   to    decide.     Then   it  was 
reported  to  Her  Majesty,  and  was  confirmed  by  regular  orders  in  Council,      PRIV7. 
dated  the  3rd  May  1882,  and  the  19th*July  1883.     No  authority  has  been  COUNCIL, 
cited  to  their  Lordships  which  can  warrant  them  in  granting  a  re-hearing         — 
under  such  circumstances  as  these.     It  is  quite  true  that  there  may  be       p     . 
exceptional  circumstances    which  will    warrant    this  Board,   even   after         j 
their  advice  has  been  accepted  upon  by  Her  Majesty  in  Council,  in  allow-  *,         '    p  T 
ing  a  case  to  be  re-heard  at  the  instance  of  one  of  the  parties.     The  cases          '    '  '  ' 
[78]  in  which  that    may  be   competently  done  are  explained  by   Lord 
Brougham  in  the  case  of  Rajunder  Narain  Rae  v.  Bijai  Govind  Singh  (l). 
His  Lordship  properly  describes  this   privilege,  when    allowed,  not    as  a 
right,  but  as  an  indulgence.     At  page  220  of  the  second  volume  of  Moore's 
Indian  Appeals,  his  Lordship  says :  "  It  is  impossible  to  doubt  that  the 
indulgence  extended  in  such  cases  is  mainly  owing  to  the  natural  desire 
prevailing  to  prevent  irremediable  injustice   being  done  by  a  Court  of  the 
last  resort,  where,   by  some  accident;,  without   any  blame,  the  party  has 
not  been  heard,  and  an  order  has  been  inadvertently  made  as  if  the  party 
had  been  heard."     Even  before  report,  whilst  the  decision  of  the  Board  is 
not  yet  res  judicata,  great  caution  has  been   observed   in  permitting  the 
re-hearing  of  appeals.     In  the  last  case  to  which  we  were  referred,  that  of 
Hebbert  v.  Purchas,  in  Moore's  Reports,  volume  7,  N.S.,  where  a  litigant 
alleged,  before  report   and  approval,  that  he  had  been  disabled  by  want  of 
means  from  appearing    and   maintaining  bis  case,  the  Lord  Chancellor 
said  : — "  Having  carefully  weighed   the  argument?,  and    considering  the 
great  public   mischief  which   would  arise  on    any    doubt  being   thrown, 
on  the   finality  of  the    decisions  of  the  Judicial   Committee,  their  Lord- 
ships   are  of   opinion    that   expediency  requires   that  the  prayer  of  the 
petitions  should  not  he  acceded   to,   and    that   they    should    be  refused." 
There  is  a  salutary  maxim  which  ought  to  be  observed   by  all  Courts  of 
last  resort — Interest  reipublicce  ut  sit  finis  litium.     Its  strict  observance 
may  occasionally  entail  hardship  upon  individual  litigants,  but  the  mis- 
chief arising  from    that  source  must   be   small    in    comparison    with    the 
great  mischief  which   would  necessarily  result    from  doubt  being   thrown 
upon  the  finality  of  the  decisions  of  such  a  tribunal  as  this. 

Petition  rejected. 

Solicitors  for  the  petitioner  :  Scott  &  Spalding. 

10  H.  79. 
[79]  APPELLATE  CIVIL. 

Before  Mr.  Justice.  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


SRI  DEVI  (Defendant  No.    10),  Appellant  v.  KELU  ERADI  AND 
OTHERS  (Plaintiffs),  Respondents*      [15th  July  and  18th  October,  1886.] 

Malabar  Law  -Decree  ar/ainst  karnavan  arul  senior  anandravan  not   binding  on  junior 
members— Civil  Procedure  Code,  Section  13,  Explanation  5,  Section  30. 

A  decree  having  been  obtained  against  the  karnavan  and  senior  anandravan 
of  a  Malabir  tarwad  whereby  the  tar  wad  was  dispossessed  of  certain  land,  the 
junior  members  of  the  tarwad  who  bad  not  been  impleaded  in  the  suit  sued  to 
recover  the  land  : 


*  Second  Appeal  982  of  1885. 
(1)  2M.I.A.181. 
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Held,  that  the  plaintiffs  were  entitled  to  recover  upon  proof  that  the  decree  in 
the  former  suit  was  not  substantially  correct,  and  that  they  were  not  bound  to 
prove  mala  fides  on  the  part  of  their  karnavan  in  defending  the  former  suit  as 
condition  precedent  to  recovery. 

[P.,  17  M.  214  (215) ;  R.,  10  M,  223  (225)  ;  15  M.  6(9)  ;  20  M.  129  (136)  (P.B.).] 

APPEAL  from  the  decree  of  H.  J.  Sbokes,  Acting  District  Judge  of 
South  Malabar,  reversing  the  decree  of  J.  A.  D'Rozario,  Acting  District 
Munsif  of  Aogadipuram,  in  suit  514  of  1883. 

Suit  by  Kelu  Eradi  and  seven  others,  junior  members  of  the  Pathari- 
kat  Arikkare  tarwad,  against  (l)  their  karnavan  Unni,  (2)  their  senior  an- 
andravan  Manissa,  (3)  Sri  Devi,  Valia  Thamburatti  of  the  Puthia  Kovila- 
gam, and  six  others,  to  recover  seven  parcels  of  land. 

In  1880,  the  predecessor  of  defendant  No.  3  obtained  a  decree  for  the 
possession  of  this  land  in  a  suit  to  which  defendants  1  and  2  were  parties, 
and  Krishnan,  Cheria  Thamburan  of  the  Puthia  Kovilagam  (defendant 
No.  4),  purchased  this  decree  and  obtained  possession  of  the  land. 

Defendants  5 — 9  were  tenants  of  defendant  No.  4. 

Defendant  No.  3  having  died,  her  representative  was  impleaded  as 
defendant  No.  10. 

The  Munsif  dismissed  the  suit.     Plaintiffs  appealed. 

The  District  Judge  decreed  the  claim.     Defendant  No.  10  appealed. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.). 

[80]  Gopalan  Nayar,  for  appellant. 

The  Acting  Advocate-General  (Mr.  Shephard),  for  the  respondents. 

JUDGMENT. 

The  lands  in  suit  originally  belonged  to  the  tarwad  now  consisting  of 
the  plaintiffs  (respondents)  and  defendants  Nos.  1  and  2,  the  karnavan 
and  senior  anandravan  of  the  tarwad. 

It  is  the  case  for  the  appellant  that  the  jenm  right  was  in  1839  sold 
to  her  predecessor  in  title  the  then  Thamburatti  of  the  Puthia  Kovilagam  ; 
that  at  the  time  of  this  sale  they  were  held  on  an  outstanding  kanam  by 
one  Unnian  ;  and  having  been  demised  back  on  kanam  by  the  Kovil- 
agam to  defendant  No.  1  as  karnavan  of  his  tarwad,  the  latter  in 
1858  sued  the  tenants  in  occupation  to  eject  them,  on  which  occasion 
defendant  No.  1  in  his  plaint  sued  as  holding  on  a  kanam  demise,  from  the 
Puthia  Kovilagam.  This  was  in  original  suit  680  of  1858.  The  Kovilagam 
in  original  suit  172  of  1879,  sued  the  present  defendants  Nos.  1  and  2 
and  others,  tenants 

The  defendants  in  that  suit  denied  the  alleged  sale  of  the  jenm  right 
to  the  properties  then  and  now  in  suit ;  and  the  present  defendant  No.  2 
pleaded  that  the  admission  of  his  karnavan  (present  defendant  No.  1)  in 
the  suit  in  1858  was  false  and  fraudulent ;  and  the  junior  members  of  the 
tarwad  now  sue  to  establish  their  jenm  right. 

In  the  suit  in  1879  the  appellant's  jenm  title  was  held  proved,  though 
the  finding  was  that  a  document  which  was  produced  to  prove  it  was  not 
genuine  ;  the  admission  of  defendant  No.  1  in  1858  coupled  with  other 
facts  was,  however,  considered  sufficient  to  entitle  the  Kovilagam  to  a 
decree ;  in  execution  of  which  the  tarwad  was  dispossessed. 

In  the  present  suit  the  District  Munsif  held  that  the  admission  of 
defendant  No.  1  in  1858  was  made  in  good  faith,  and  is  binding  on  the 
tarwad.  A  document,  purporting  to  be  the  jenm  deed  of  1839,  was  pro- 
duced in  this  case,  and  the  District  Munsif  thought  it  certainly  was  not  a 
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genuine  document,  but  the  introduction  of  a  fabricated  document  was  held       1886 
not  sufficient  to  prove  that  the  admission  of  defendant  No.  1  in  1858  was     OCT.  18. 

the  result  of  fraud  and  collusion    between    the   defendant  No.    1  and  the        

Kovilagam  against  the  rest  of  the  tarwad.  APPEL- 

The  District  Judge  held  that  the  other  members  of  the   tarwad  [81]       LATE 
are  not  bound,  nor  even  affected,  by  the  admission  of  their  karnavan  in      ClVIL. 
1858  ;  and  that  that  admission  was  false,  there  having  been  no  sale  of  the     <ft"IT~i|Q 
jenm  right  to  the  Kovilagam  in  1839,  and  that  it  was  made  by  defendant 
No.  1  in  fraud  of  his  tarwad  to  oblige  the  representative  of  the  Kovil- 
agam wbose  kariasthan  (agent  or  manager)  he  was,  and  at  a  time  when  he 
was  not  managing  the  affairs  of  the  tarwad,  nor  living   with  the  family. 
As  showing  that  the  Kovilagam  did  no!;   acquire  the  jenm    title  in  1839, 
the  Judge   says  the    plaintiff  in  the  suit  of  1879  did  not  know  on  what 
grounds  or  on  what   documents  to  base  the    alleged  title ;  and  this  alone 
(he  says)  is  sufficient  to  show  the  alleged  deed  of  sale  to  be  a  forgery. 
Decree  was  accordingly  passed  in  favour  of  the  respondents. 

It  is  contended  in  appeal  that  it  lay  upon  the  respondents  to  prove 
affirmatively  that  the  admission  of  defendant  No.  L  in  1858  was  made 
fraudulently  ;  that  a  claim  to  set  aside  an  admission  as  fraudulently  made 
is  barred  by  time ;  that  it  is  not  alleged  that  there  was  any  fraud  on  the 
part  of  defendant  No.  2  in  the  matter  of  original  suit  No.  172  of  1879, 
to  which  he  was  a  party ;  that  on  the  contrary,  defendant  No.  2  and  the 
other  defendants  in  that  suit  then  pleaded  that  the  admission  of  defendant 
No.  1  in  1858  was  fraudulent,  and  the  suit  was  fully  contested  in  this 
respect ;  and  that  where  a  suit  has  been  so  defended,  the  tarwad  should 
not  be  permitted  to  have  the  same  issue  tried  over  again  on  an  allega- 
tion of  fraud  in  respect  of  admission  made  by  the  karnavan  in  1858,  even 
if  such  suit  be  not  barred  by  time. 

For  the  respondents,  it  is  contended  that  the  District  Judge  finds 
fraud  on  the  part  of  the  karnavan  established  ;  and,  as  to  the  senior  anan- 
dravan  being  a  party,  that  this  cannot  estop  the  other  members  from  suing, 
as  the  anandravan  could  not  represent  the  tarwad. 

We  shall  later  on  refer  in  more  detail  to  the  Full  Bench  case :  Ittia- 
chan  v.  Velappan  (1). 

It  was  sought  in  the  present  appeal  to  distinguish  the  cases  disposed 
of  by  the  Full  Bench  from  the  present,  as  relating  only  to  property 
attached  or  sold  in  execution  of  a  decree ;  but  we  must  not  overlook 
the  fact  that  regard  was  had  in  the  cases  then  under  consideration  to  the 
laxity  of  procedure  which  for  many  years  [82]  prevailed  in  Malabar,  and 
to  the  extent  to  which  concession  might  be  made  in  such  cases. 

The  substantial  question  then  is,  whether  the  defendants  Nos.  1  and 
2  sufficiently  represented  the  respondents'  tarwad  in  original  suit  172  of 
1879,  and  whether  the  decision  therein  bars  the  present  suit.  The  issue 
whether  the  jenm  title  was  in  the  appellants'  Kovilagam  or  in  the  respond- 
ents' tarwad  was  also  a  material  issue  in  the  former  suit,  and  the 
responents'  karnavan  and  senior  anandravan  were  party  defendants.  The 
former  decision  would  clearly  be  a  bar  if  the  respondents  could  be  taken 
to  have  been  parties  to  that  suit,  unless  they  showed  that  those  who  were 
actually  parties  did  not  defend  the  title  of  the  tarwad  bona  fide.  Whether 
this  can  be  taken  to  be  so  in  this  case  is  the  real  question  which  we 
have  now  to  consider. 

(I)  8  M.  484. 
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The  decision  in  F.  Narayanan  Nambudri  v.  F.  Narayanan  Nambudri 
(l)  is  a  clear  authority  for  the  position  that  Explanation  V  of  Section  13 
of  the  Code  of  Civil  Procedure  is  not  limited  to  the  case  of  a  suit  in  which 
the  provisions  of  Section  30  were  complied  with,  and  we  should  follow  it 
if  subsequent  decisions  did  not  throw  doubt  upon  ib.  In  that  case  it  was 
also  found  as  a  fact  that  the  plaintiff  in  the  second  suit  assisted  the 
karnavan  in  defending  the  first  suit. 

This  decision  was  not  followed  in  Kombi  v.  Lakshmi  (2).  It  was  there 
held  that  the  decree  against  a  person  who  happened  to  he  the  karnavan  of 
a  tarwad  is  not  necessarily  binding  on  the  tarwad  in  the  absence  of  fraud, 
and  that  if  it  is  sought  to  bind  the  tarwad,  the  procedure  laid  down  in 
Section  30  must  be  followed.  In  that  case,  a  sale  in  execution  of  a 
decree  against  one  who  was  a  karnavan  was  set  aside  at  the  instance  of 
the  other  members  of  the  tarwad. 

The  decision  in  Gopalan  v.  Valia  Tamburatti  (3)  proceeded  on  the 
ground  tha*  a  perpetual  lease  granted  to  a  tarwad  was  forfeited  by  the 
denial  of  the  landlord's  title  by  the  karnavan  of  the  tarwad,  and  that, 
unless  the  karnavan  was  shown  to  have  acted  in  fraud  of  the  tarwad,  in 
denying  the  title,  the  leasehold  interest  which  was  forfeited  in  law  could 
not  be  restored  at  the  suit  of  an  anandravan.  Alluding  to  Section  30  of 
the  Code  of  Civil  Procedure,  the  Court  then  observed  that  it  might  he 
doubted  how  far  the  [83]  practice  would  be  now  upheld  whereby  the 
karnavan  was  recognized  as  representing  the  tarwad  and  entitled  to  sue 
or  defend  suits  as  such  representative,  without  the  association  of  the  other 
members  of  the  tarwad,  who  were  nevertheless  held  bound  by  decrees 
passed  in  such  suits  unless  they  showed  mala  fides  in  their  representative. 

In  this  state  of  decisions,  the  legal  effect  of  the  procedure  which  bad 
prevailed  in  Malabar  was  considered  by  the  Full  Bench  in  Ittiachan  v. 
Velappan  (4).  The  grounds  of  decision  unanimously  adopted  by  the 
Court  were  (I)  when  the  karnavan  of  a  tarwad  was  not  impleaded  as  such 
in  a  suit,  and  there  was  nothing  on  the  face  of  the  proceedings  to  show 
that  it  was  intended  to  iraplead  him  in  his  representative  character, 
tarwad  prooerfcy  could  not  be  attached  and  sold  in  execution  of  a 
decree,  even  though  it  was  proved  that  the  decree  was  obtained  for  a 
debt  binding  on  the  tarwad,  and  (II)  that,  although  the  property  of  a 
tarwad  might  be  attached  and  sold  in  execution  of  a  decree  when  the 
karnavan  was  sued  as  representative  of  the  tarwad,  members  of  the 
tarwad  who  were  not  parties  to  the  proceedings  and  had  not  been  repre- 
sented in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  were  not 
estoppad  from  showing  that  the  debb  for  which  the  decree  was  passed 
was  not  binding  on  the  tarwad.  The  principles  on  which  the  grounds  of 
decision  were  formulated  are  (I)  that  a  decree  can  only  operate  inter 
paries ;  (II)  that  if  it  is  desired  to  extend  its  operation  to  those  who  are 
not  parties  to  the  suit,  or  who  do  not  claim  under  them,  the  procedure 
prescribed  by  Section  30  should  be  followed  ;  and  (III)  that  a  concession 
can  legally  be  made  in  view  of  the  irregular  practice  in  Malabar  only  to 
the  extent  indicatod  by  the  ruling  of  Privy  Council  in  Bissessur  Lall 
Sahoo  v.  Maharaja  Lachmessur  Singh  (5).  In  that  case  the  Judicial  Com- 
mittee observed  that,  although  there  may  have  been  some  irregularity  in 
drawing  up  the  decrees  then  in  question,  they  were  substantially  decrees 
in  respect  of  a  joint  debt  of  the  family,  and  against  the  representative  of 


(I)  2  M.  328. 
(4)  8  M.  484. 


(2)  5  M.  201. 

(5)  6  LA.  233  (237,1. 
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the  family  and  might  be  properly  executed  against  the  joint  family  pro- 
perty. Hence  it  was  held  by  the  Fall  Bench  that  the  intention  to 
implead  the  karnavan  as  representative  of  the  tarwad  must  appear  from 
the  proceedings  in  the  first  suit,  and  that  the  debt  recognized  by  the 
decree  must  be  binding  on  the  entire  tarwad.  [84]  Applying  these 
principles  to  the  case  before  us,  we  do  not  see  our  way  to  say- 
ing that  the  respondents  were  bound  by  the  decree  in  the  suit  of  1879, 
on  the  ground  that  their  karnavan  then  in  good  faith  opposed  the 
appellant's  claim.  There  can  be  no  doubt  that  the  association  of  karna- 
van and  the  senior  anandravan  may  be  taken  to  disclose  an  intention  on 
the  part  of  the  appellant  to  implead  the  respondents'  tarwad  ;  but  upon  the 
facts  found,  we  must  hold  that  the  respondents  have  shown  that  the  for- 
mer decree  was  not  substantially  correct.  Tbe  Full  Bench  decision 
precludes  our  holding  that  tha  decision  against  a  karnavan  is  binding  on 
the  members  of  the  tarwad  unless  they  prove  mala  fides  in  him,  in  a  suit 
to  which  they  were  not  actually  or  constructively  parties  ;  if  they  were  so, 
it  would  be  immaterial  whether  the  karnavan  acted  in  good  faith  or  other- 
wise :  if  they  were  not  parties  actually  or  constructively,  it  is  open  to  them 
to  show  that  the  former  decree  is  substantially  incorrect,  and  therefore  is 
not  binding  on  them. 

It  is  urged  that  the  Judge  was  in  error  in  directing  that  the  mesne 
profits  be  ascertained  in  execution.  But  it  is  provided  by  Section  212  of 
the  Code  of  Civil  Procedure  that  the  Court  may  determine  the  amount  of 
mesne  profits  by  the  decree  itself,  or  may  direct  an  inquiry  and  dispose 
of  the  same  by  further  orders.  This  objection  to  the  decree  appealed 
against  must  then  be  overruled. 

Another  contention  is  that  the  suit  is  barred  by  limitation.  The 
respondents  sue!  to  recover  certain  lands  of  which  they  lost  possession 
subsequent  to  1883.  Assuming  that  they  are  entitled  to  recover  posses- 
sion, their  claim  is  certainly  not  barred  by  lapse  of  time.  In  referring  to 
the  admission  made  by  defendant  No.  1  in  1858  as  fraudulent,  the  res- 
pondents only  intended  to  anticipate  a  plea  on  the  part  of  the  appellant 
and  to  avoid  it. 

As  to  the  objection  that  the  burden  of  proving  fraud  lay  on  the  res- 
pondents, the  question  doe^  not  arise  upon  the  facts  found,  inapmuch  as 
both  parties  produced  evidence  in  supoort  of  their  several  contentions,  and 
the  respondents  are  found  to  have  proved  the  jenm  title  of  their  tarwad. 
The  result  is  that  the  second  appeal  fails,  and  we  dismiss  it  with  costs. 


[85] 


10  M.  83  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 


Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Eutchins,  and 

Mr.  Justice  Brandt. 


REFERENCE  FROM  THE  BOARD  OF  REVENUE  UNDER  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879.*     [24th  April,  1885.] 

Stamp  Act,  Scliedule  II,  Article  15  (b)  -  Receipt  givenby  Secretary  of  Club  to  a  Member 
for  Club  bill. 

Where  a  receipt  in  writing  is  given  by  the  Secretary  or  other  Manager  of  a 
Club  to  a  Member  acknowledging  a  payment  above  Rs.  20  on  account  of  a  Club 
bill,  it  is  liable  to  stamp  duty.  
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FULL 
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10  M.  85 
(F.9.). 


CASE  stated  by  the  Board  of  Revenue  under  Section  46  of  the  Indian 
Stamp  Act,  1879. 

The  case  was  stated  as  follows  : — 

"This  case  was  referred  hy  the  Collector  of  Madras,  on  an  applica- 
tion preferred  to  him  by  the  Secretary  of  the  Madras  Club  to  determine 
the  question  whether  receipts  granted  by  him  to  members  of  the  Club  for 
sums  paid  in  liquidation  of  Club  accounts  exceeding  Es.  20  in  amount  are 
liable  to  stamp  duty,  or  are  exempt  under  Clause  (b),  Article  15,  Schedule 
II  of  (the  Act. 

"  The  primary  argument  in  support  of  exemption  is  'no  consideration,' 
because  the  property  of  the  Olub  is  the  property  of  each  of  its  members 
(all  members  being  jointly  and  severally  liable  for  the  debts  of  the  Club). 
In  making  a  payment,  therefore,  a  member  is  not  paying  the  Secretary, 
but  himself.  It  is  further  urged  that,  as  members  are  not  legally  liable 
to  be  sued  for  their  Club  bills,  a  legal  acquittance  cannot  be  demanded 
for  what  is  not  a  legal  indebtedness. 

"  On  the  other  hand,  the  argument  of  '  no  consideration'  is  met 
by  the  assertion  that  the  goods  supplied  represent  the  consideration 
for  the  money  paid,  it  being  pointed  out  that,  granting  the  joint  owner- 
ship of  the  whole  body  of  members  in  the  Club  property,  the  purchase  by 
an  individual  member  of  any  portion  of  the  com-[86]mon  property  is  an 
ordinary  mercantile  transaction,  the  receipt  evidencing  which  becomes 
liable  to  stamp  duty." 

The  Acting  Government  Pleader  (Mr.  Powell)  for  the  Board  of 
Revenue. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (TURNER,  C.J.,KERNAN,  MUTTUSAMI 
AYYAR,  HUTCHINS  and  BRANDT,  JJ.)  was  delivered  by 

TURNER,  C.J. — We  assume  that  there  is  nothing  in  the  rules  of  the 
Madras  Club  which  distinguishes  the  liability  of  members  of  that  Club 
from  the  liability  of  members  of  other  similar  societies. 

The  members  of  the  Club  agree  that,  in  consideration  of  certain  pay- 
ments, they  shall  be  supplied  with  certain  advantages  gratuitously  and 
with  accommodation  and  refreshments  on  payment  of  certain  charges.  A 
member  engages  to  pay  his  subscriptions  and  also  to  pay  for  such  accom- 
modation and  refreshments,  as  are  supplied  on  credit,  and  this  liability  is 
a  liability  which  arises  out  of  a  contract  not  prohibited  by  law. 

It  has  been  held  that  a  Club  is  not  a  partnership  and  therefore  that 
its  members  are  not  precluded  from  enforcing  contracts  made  with  a 
managing  member  or  members  in  a  Court  of  Law  as  distinguished  from  a 
Court  of  Equity  ;  Caldicott  v.  Griffiths  (1),  also  Bag g et  v.  Bishop  (2), 
Ragget  v.  Musgrave  (3). 

It  is  merely  a  matter  of  procedure  as  to  the  form  in  which  the 
liability  of  a  member  for  debts  due  to  the  Club  is  to  be  enforced. 

If  therefore  we  are  to  hold  that  a  receipt  is  only  an  acknowledg- 
ment of  a  payment  made  in  satisfaction  of  a  debt  or  demand,  we  should 
hold  that  on  payment  of  a  Club  bill  there  is  a  satisfaction  of  a  debt  or 
demand,  but  the  words  of  the  Act  are  sufficiently  large  to  cover  other  pay- 
ments of  money  for  consideration. 

We  therefore  reply  that,  where  a  receipt  in  writing  is  given  by  the 
Secretary  or  other  Manager  of  a  Club  to  a  member  acknowledging  a  pay- 
ment in  amount  above  R?.  20,  it  is  liable  to  a  receipt  stamp. 


1)  8  Ex. 


(2)  2  C.  &  P.  313. 
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CHIDAMBAEA  V.   TH1RUMANI 


10  Mad.  88 


10  H.  87. 
[87]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


CHIDAMBAEA  (Plaintiff)  Appellant  v.  THIRUMANI  (Defendant  No.  2), 
Respondent*      [14th  October  and  12th  November,  1886.] 

Cause  of  action— Suit  for  damages  caused  by  false  statement  of  witness  in  a  suit. 

No  action  will  lie  against  a  witness  for  making  a  false  statement  in  the   course 
of  a  judicial  proceeding. 

APPEAL  from  the  decree  of  T.  Kanagasabai  Mudaliar,  Subordinate 
Judge  at  Tanjore,  dismissing  an  appeal  from  the  decree  of  H.  Strinivasa 
Eau,  District  Munsif  of  Kumbakonam,  in  suit  459  of  1883. 

Plaintiff  Chidambara  Chetti  sued  Dandayuda  ChettiforEs.  1,292-6-0 
damages.  It  was  alleged  in  the  plaint  that,  owing  to  a  false  statement 
made  by  defendant  as  witness  in  a  suit  brought  by  one  Saminatha  Chetti 
against  plaintiff,  to  the  effect  that  a  certain  deed  was  lost,  the  Court 
passed  a  decree  against  plaintiff,  and  plaintiff  was  obliged  to  pay  the 
amount  now  sued  for.  It  was  also  alleged  in  the  plaint  that  defendant 
fraudulently  induced  Saminatha  Chetti  to  bring  the  said  suit. 

Defendant  died  pending  the  suit,  and  his  minor  son,  Tirumani  Chetti, 
was  made  defendant. 

An  objection  on  his  behalf,  that  the  cause  of  action  did  not  survive, 
was  overruled,  but  the  suit  was  dismissed  on  the  ground  that  it  would  not 
lie. 

On  appeal  the  decree  was  confirmed  on  the  ground  that  the  damages 
were  too  remote. 

Plaintiff  appealed. 

Ramachandra  Eau  Saheb,  for  appellant. 

Rama  Rau,  for  respondent. 

JUDGMENT. 

The  appellant  and  his  brother,  Saminatha  Chetti,  entered  into  a 
partition  on  the  19th  March  1879,  and  it  was  arranged  that  the  former 
was  to  pay  the  latter  a  sum  of  Es.  595.  The  appellant  borrowed  Es.  405 
more  and  executed  an  unregistered  [88]  hypothecation  bond  forEs.  1,000 
in  favour  of  the  latter.  In  May  and  June  1879  the  appellant  sold  the 
hypothecated  lands  to  the  respondent,  who  undertook  to  pay  Saminatha 
Chetti's  debt  out  of  the  purchase  money.  It  was  provided  by  the 
partition-deed  that  Saminatha  Cbetti  should  redeem  some  8  pangus  of 
land  mortgaged  with  possession  to  the  respondent  on  the  15th  February 
1873  for  Es.  8,000  ;  and,  in  accordance  with  this  provision,  Saminatha 
Chetti  paid,  on  the  19th  July  1879,  Es.  7,000  to  the  respondent ;  took 
credit  for  Es.  1,000,  due  to  him  by  the  appellant,  and  redeemed  the  pro- 
perty. The  appellant's  case  was  that  the  respondent  since  colluded  with 
Saminatha  Chetti,  who  was  his  son-in-law,  and  instigated  him  to 
institute  a  suit  against  the  appellant  for  the  recovery  of  Es.  590  with 
interest  due  thereon  ;  that  during  the  trial  of  the  suit  the  respondent,  who 
was  cited  by  him  as  a  witness  to  prove  payment,  falsely  and  fraudulently 
stated  that  the  hypothecation  bond  for  Es.  1,000,  which  wag  returned  to 
him  by  Saminatha  Chetti  on  payment,  was  lost,  and  that  by  reason  of  its 
non- production  the  other  evidence  which  he  produced  to  prove  payment 
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1886       was  discredited,  and  that;  a  decree  was  passed  against  him  for  the  amount 

Nov.  12.  sued  for  with  interest  and  costs  in  favour  of  Saminatha  Chetti,  and  that  on 
~  the  10th  December  1882  he  was  obliged  to  pay  in  satisfaction  of  that 

APPEL-  decree  Es.  1,292-6-0,  and  that,  as  this  loss  entailed  upon  him  was 
LATE  due  to  the  falsa  evidence  which  the  appellant  gave,  viz.,  that  the  hy- 

OlVIL.  pothecation  bond  was  lost  whilst  it  was  really  in  his  possession,  he 
claimed  a  decree  for  compensation.  Both  the  Courts  below  dismissed 

10  M.  87.  the  sujtj  wjt;h  Cosfc84  The  District  Munsif  considered  that  it  was  not 
shown  that  the  respondent's  evidence  was  false,  and  assuming  that 
it  was,  he  was  only  liable  to  be  prosecuted  for  giving  false  evidence. 
The  Subordinate  Judge  observed  on  appeal  that,  though  the  hypothe- 
cation deed  was  suppressed,  other  means  of  proving  payment  was 
available  to  the  appellant,  and  for  his  failure  to  use  them,  the  res- 
pondent was  not  responsible.  He  rested  his  decision  on  the  ground  that 
the  damage  sustained  by  the  appellant  was  not  the  direct  and  proximate 
result  of  the  wrongful  act  imputed  to  the  respondent.  It  is  urged  in 
second  appeal,  (I)  that  the  appellant  had  a  good  cause  of  action  against 
the  respondent,  and  (II)  that  the  means  at  his  disposal  of  proving  pay- 
ment was  used  by  him,  and  that  they  failed  because  of  the  non-production 
by  the  respondent  of  the  hypothecation  bond  which  he  had  in  his  posses- 
sion. [89]  We  do  not  think  that  this  second  appeal  can  be  supported.  No 
action  will  lie  against  a  witness  for  making  a  false  statement  in  the 
course  of  a  judicial  proceeding,  and  the  proper  remedy  is  a  prosecution  for 
giving  false  evidence.  In  Barber  v.  Lesiter  (1),  ERLE,  C.J.,  observed  :  "  It 
has  been  decided  that  no  action  lies  against  a  witness  for  uttering  a  false 
statement  in  the  course  of  a  judicial  proceeding,  even  though  it  is 
alleged  to  have  been  done  falsely  and  maliciously  and  damage  results 
therefrom  to  the  plaintiff,  the  proper  course  being  a  prosecution  for 
perjury,  which  is  probably  what  was  meant  by  Lord  Hale  in  Vanderberg 
v.  Blake  whan  he  says  that  to  allow  the  action  whilst  the  judgment 
is  in  force  would  be  to  blow  the  judgment  off  by  a  side  wind."  In  the 
case  before  us,  the  respondent  stated  in  his  evidence  that  he  paid  the 
debt  due  to  Saminatha  Chetti  and  he  was  not  credited,  not  simply  because 
his  statement  that  he  losb  the  hypothecation  bond  was  regarded  with 
suspicion,  but  also  for  other  reasons  which  had  nothing  to  do  with 
the  respondent.  It  was  the  action  of  the  Court  in  not  accepting 
the  evidence  as  a  whole  as  proof  of  payment  that  is  the  proximate  cause 
of  the  damage  sustained  by  the  appellant.  Against  him  no  action  can  be 
maintained  either  for  conspiracy  or  any  other  wrong,  unless  it  is  clearly 
shown  that  the  damage  to  the  appellant  was  the  necessary  and  proximate 
result  of  the  respondent's  act.  There  were  two  causes  to  which  the 
damage  might  ba  referred,  viz.,  the  suppression  of  the  hypothecation  bond 
by  the  respondent  and  the  weight  which  the  Court  attached  to  the  evidence 
which  was  produced  by  the  appellant  to  show  that  it  was  fraudulently 
suppressed  and  that  the  plea  of  payment  was  true,  and  that  of  those  causes 
the  act  of  the  Court  was  the  proximate  and  direct  e-iuse.  Further,  it  is 
found  by  the  District  Munsif  that  in  stating  that  the  hypothecation 
bond  was  lost,  the  respondent  probably  spoke  the  truth  and  the  Subjrdi- 
nate  Judge  accepted  the  finding.  On  this  ground  also,  this  appeal  rnusb 
fail,  and  we  dismiss  it  with  costs. 


(1)  7  C.B.N.S.  187. 
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GANGAYYA   V.   MAHALAKSHMl 


10  Mad. 


10  M    90. 

[90]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


GANGAYYA  AND  OTHERS  (Plaintiffs),  Appellants  v.  MAHALA.KSHMI 
AND  OTHERS  (Defendants),  Respondents* 
[14th  July  and  16th  October,  1886.] 

Specific  Belief  Act,  Section  42  —  Suit  by  reversioners  of  Hittdu  widow. 

The  plaintiffs,  uncle's  sons  of  R,  a  deceased  Hindu,  brought  a  suit  as  rever- 
sioners of  R,  for  a  declaration  that  certain  alienations  made  by  M,  the  widow  of 
R,  were  not  binding  beyond  the  lifetime  of  M. 

The  District  Judge  held  ou  the  strength  of  Greeman  Singh  v.  Wahari  Loll 
Singh  (I.L.R.,  8  Gal.,  12)  thac  the  suit  would  not  lie  under  Section  42  of  the 
Specific  Relief  Act  : 

Held,  that  the  suit  would  lie. 


[R.,  27  A.  406  (409)  = 
R.  1  <4.J 


A.L.J.  84  =  A.W.N.  (1905)  6;  3  C.L.J.  224  (226)  ;  10  C-P.L. 


APPEAL  from  the  decree  of  H.  LaFanu,  Acting  District  Judge  of 
Kistna,  confirming  the  decree  of  0.  S.  R.  Krisbuama,  District  Munsif  of 
Masulipatam,  in  suit  687  of  1883. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment. 

The  Acting  Advocate-General  (Mr.  Shephard),  for  appellants. 

Anandacharlu,  for  respondents. 

The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  appellants,  Adusumilli  Gangayya  and  two  others,  claiming  to  be 
entitled  in  reversion  to  certain  property  on  the  death  of  respondent  No.  1 
Mahalakshmi,  the  widow  of  one  Pedda  Ramana,  whose  uncle's  sons  the 
appellants  allege  themselves  to  be,  sued  for  a  declaration  that  certain 
alienations  of  the  said  property  made  by  respondent  No.  1  to  Upalapati 
Seshayya  and  Sayana  Subbanna,  respondents  Nos.  2  and  3,  are  void  as 
against  tbem  except  for  the  term  of  the  widow's  life.  The  respondents 
pleaded  among  other  things  that  the  suit  is  not  maintainable,  and  the 
District  Judge,  on  the  authority  of  the  case  cited,  Greeman  Singh  v. 
Wahari  Lall  Singh  (l),  the  reasoning  of  which,  he  says,  he  is  unable  to 
understand,  allowed  this  objection. 

[9l]  He  proceeded  nevertheless  to  dispose  of  the  appeal  on  the 
merits. 

It  is  contended  in  appeal  that  the  suit  is  maintainable,  and  it  ia 
urged  that  even  if  the  decision  quoted  be  correct,  it  may  be  distinguished 
from  the  present  case,  inasmuch  as  here  it  is  found  as  a  fact  that 
the  appellants  are  the  nearest,  if  not  the  only,  reversioners,  whereas  in 
the  Calcutta  case  there  were  contending  reversioners. 

We  are  unable  to  distinguish  the  cases  on  this  ground.  It  is  stated 
most  distinctly  in  the  case  quoted  that  the  suit  was  dismissed  on  the 
ground  that  the  plaintiff  was  not  entitled  to  a  declaration,  not  because 
he  was  not  a  nearer  reversioner  than  the  defendants  who  also  claimed  to 
be  reversioners,  but  that  "  a  person  who  stands  in  the  position  of  a 
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presumptive  heir  upon  the  death  of  a  Hindu  widow  is  not  entitled  to 
maintain  a  suit  for  a  declaration  of  his  so-called  reversionary  right ;"  and 
this  because  "  Section  42  of  the  Specific  Belief  Act  refers  only  to 
existing  and  vested  rigbts  and  not  to  contingent  rights  like  those  of  a  person 
who  has  only  a  chance  of  succeeding  to  the  estate  of  a  Hindu  after  the 
death  of  a  female  heir  in  possession." 

We  confess  that  we  also  are  unable  to  follow  the  reasoning  or  to  con- 
cur in  the  conclusion  arrived  at. 

The  language  used  in  illustrations  (d)  and  (e)  appended  to  Section  42 
is  referred  to  as  supporting  this  conclusion.  Illustration  (e)  appears  to  us 
to  be  conclusive  that  a  suit  like  the  present  is  maintainable.  With  illus- 
tration (e)  before  us,  and  reading  the  section  itself  apart  from  it,  we  enter- 
tain no  doubt  that  the  present  suit  is  maintainable. 

The  alienation  to  respondent  No.  3  was  by  way  of  sale,  and  the 
widow  and  her  alienee  pleaded  that  the  sale  was  for  purposes  necessary 
and  binding  on  the  estate. 

The  case  of  respondent  No.  2  is  more  complicated  and  altogether 
different. 

He  and  the  widow  pleaded  that  Ramana  brought  the  respondent  No.  2, 
then  a  young  boy,  to  his  housa  16  years  before  suit,  promising  the  boy  (or 
his  parents)  a  share  in  his  property  during  his  (Ramana's)  lifetime,  and 
the  whole  of  it  after  his  death,  according  to  the  custom  of  the  country, 
the  boy  to  be  married  to  the  daughter  of  Ramana,  and  bo  help  Ramana  and 
to  be  a  member  of  his  family  ;  they  further  said  that  the  respondent  No.  2 
[92]  "  became  (or  was  constituted)  the  hair  of  Ramana's  property  after 
his  death." 

It  is  admitted  that  Ramana's  daughter  died  before  she  was  married 
to  respondent  No.  2,  and  it  is  found  by  the  District  Munsif  that  after  she 
died  Ramana  selected  another  girl  for  him  as  wife,  and,  in  accordance 
with  his  instructions,  his  widow  had  respondent  No.  2  married  to  this 
girl. 

The  District  Munsif  found  that  the  respondent  No.  2  was  taken  as 
an  "illatam"  son  into  Ramana's  family,  and  that,  as  such,  he  is  entitled 
to  the  whole  estate  of  Ramana,  being  "  constituted  his  son  at  a  time 
when  he  had  full  power  over  his  property"  and  that  the  appellants  cannot 
call  his  right  in  question. 

The  District  Judge  called  for  findings  on  the  following  issues : 
(1)  Does  the  custom  of  "  illatam  "  prevail  amongst  Kammas  in  this  district  ? 
If  so,  is  it  a  valid  and  binding  custom  ?  (2)  Can  the  relationship  of  affilia- 
tion, otherwise  termed  "  illatam,"  be  established  in  a  Kamma  family  in 
this  district  in  cases  where  the  person  said  to  be  affiliated  has  not  actu- 
ally been  married  to  a  daughter  of  the  family  into  which  he  claims  to 
have  been  affiliated  ?  If  so,  has  defendant  No.  2  been  so  affiliated  ? 
(3)  Was  there,  subsequent  to  the  death  of  the  daughter  of  Ramana,  any 
agreement  that,  in  return  of  his  taking  part  in  the  management  of  the 
estate,  defendant  No.  2  should  receive  a  share,  or  be  substituted  as  heir 
to  Ramana  ?  Supposing  such  agreement  to  be  proved,  is  it  valid  and 
binding  so  as  to  avail  to  oust  the  claim  of  the  reversioners  ? 

He  found  that  without  doubt  the  respondent  No.  2  is  nob  an  "  illatam" 
son-in-law  of  Ramana,  but  in  appeal  the  right  of  respondent  No.  2  was 
put  on  the  footing  of  a  contract  supported  and  evidenced  by  a  nuncupa- 
tive will  made  by  Ramana  on  his  death-bed,  the  consideration  being 
Ramana's  promise  to  give  to  respondent  No.  2  his  daughter  in  marriage 
and  a  share  in  his  property  ;  a  promise  after  the  daughter's  death  to 
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affiliate  him  and  to  give  him  half  his  property  in  hi3  lifetime  and  the 
whole  after  his  death,  which  intention  he  instructed  his  wife  to  carry  out 
after  his  death,  and  also  that  he  directed  his  wife  to  marry  the  young  man 
to  a  girl  whom  he  had  selected,  or  whom  she  should  select. 

In  the  event  die  District;  Judge  considered  that  the  resnondent  No.  2 
is  entitled  to  succeel  on  the  ground  of  a  contract,  and  a  [93]  direction 
by  Bamana  to  his  wife— which,  he  says,  may  be  considered  a  nuncupative 
will — to  make  over  the  property  to  respondent  No.  2,  and  as  to  the 
alienation  to  the  respondent  No.  3  he  held  that  it  is  open  to  the  respond- 
dent  No.  2  to  repudiate  or  to  ratify  it,  but  that  the  appellants  are  not  in 
a  position  to  challenge  it. 

It  is  urged  in  appeal  that  the  respondents  Nos.  1  and  2  set  up  a 
special  custom  whereby  respondent  No.  2  was  affiliated  to,  or  made  a 
member  of,  Bamana's  family,  and  that  they  referred  to  certain  promises 
said  to  have  been  made  by  Bamana  to  give  respondent  No.  2  a  share  in 
this  property,  or  his  property,  only  in  proof  of  the  alleged  affiliation;  that 
the  District  Munsif  to  whom  issues  were  referred  found  the  alleged  custom 
not  proved,  and  that  respondent  No.  2  had  no  right  by  inheritance  ;  and 
that  as  the  District  Judge  did  not  express  dissent  from  those  findings  the 
plaintiffs'  claim  should  have  been  allowed  ;  that  the  theory  of  a  nuncupa- 
tive will  was  an  after-thought  on  which  the  District  Munsif  declined  to 
express  any  opinion  upon  the  ground  that  he  was  called  on  for  a  finding 
as  to  the  alleged  custom  only,  whereas  the  Judge  disposed  of  the  case  on 
considerations  not  arising  out  of  the  case  originally  stated,  viz.,  was  there 
a  contract?  and  was  there  a  will  ?  and  it  is  argued  that  there  is  no  evi- 
dence of  a  contract  or  of  a  will,  but  oaly  an  agreement  which  was  invalid, 
the  basis  of  the  agreement  on  the  part  of  Bamana,  viz.,  the  intention  to 
marry  respondent  No.  2  to  his  daughter,  having  failed  by  reason  of  her 
death. 

We  cannot  look  upon  the  instructions  given  by  Bamana  shortly 
before  he  died  as  in  the  nature  of  a  testamentary  disposition  of  property, 
because  he  only  conferred  a  power  upon  his  wife  to  execute  a  contract 
which  he  had  made,  but  had  not  parformed  during  his  lifetime.  The 
instructions  given  may,  however,  be  regarded  as  given  in  furtherance  of,  or 
to  complete,  the  prior  promise,  viz.,  either  the  promise  to  give  respondent 
No.  2  half  of  his  property  during  his  lifetime  and  the  rest  after  his  death 
in  consideration  of  respondent  No.  2  leaving  his  own  family  and  living 
with  and  helping  Bamana,  coupled  with  a  promise  to  give  his  daughter  to 
him  in  marriage  if  she  lived,  or  a  subsequent  promise  to  do  the  same, 
notwithstanding  that  his  daughter  had  died. 

And  the  questions  we  have  to  decide  are — whether  there  was  consi- 
deration for  such  promise,  whether  there  was  a  contract  [94]  which  could 
be  legally  enforced,  or  whether  the  agreement  was  altogether  invalidated 
by  reason  of  the  daughter's  death  ? 

There  is  evidence  that  respondent  No.  2  was  allowed  by  his  family  to 
leave  them  and  go  permanently  to  Bamana's  house,  taking  money  with 
him,  and  to  do  service  with  and  for  him,  and  this  of  itself  would  consti- 
tute consideration.  The  giving  of  the  daughter  of  Bamana  to  respondent 
No.  2  was  part  and  part  only  of  the  consideration  moving  from  Bamaua 
to  respondent  No.  2,  and  if  the  two  parties  resolved  to  adhere  to  their 
mutual  agreement  notwithstanding  the  death  of  the  daughter,  and  if  res- 
pondent No.  2  relying  thereon  continued  to  work  with  and  for  Bamana, 
we  do  not  see  why  they  should  not  do  so,  nor  why  the  contract  should  be 
regarded  as  at  an  end  or  incapable  of  enforcement  or  performance  by 
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OCT.  16,     modified  in  reference  to  altered  circumtsances  and  acted  upoa  by  both 

parties. 

APPEL-  AS  to  the  contention  that  the  promises  were  referred  to   only  in  proof 

LATE       of  the  alleged  affiliation  we  have  to  observe  that   in  substance  they  imply 
CIVIL.      a  contract,    although  such  contract  was  not  formally  set  out  as  one  of  the 
grounds  on  which  relief  was  claimed  ;  at  all  events  the  question  was  dis- 
10  M.  90.    tinctiy  raised  by  the  issues  referred  by  the  District  Judge,  and  the   appel- 
lant cannot  be  held  to  have  been  taken  by  surprise  or  in  any  way  prejudic- 
ed. 

The  result  is  that  the  appeal  is  dismissed  with  costs. 


10  M.  94  =  11  lad.  Jar.  60. 
APPELLATE  CIVIL. 

Before  Sir.   Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


POTHI  EEDDI  (Defendant],  Appellant  v.  VELAYUDASIVAN 
(Plaintiff),  Respondent*      [4th  August  and  5th  November  1886.] 

Evidence  Act,  Section  91—  Suitfo;-  money  lent  — Unstamped  promissory  note—Cayse  oj 
action. 

The  terms  of  a  contract  to  repay  a  loan  of  money  with  interest,  having  been 
settled  and  the  money  paid,  a  promissory  note  specifying  these  terms  was  execut- 
ed [953  later  in  the  day  by  defendant  and  given  to  plaintiff.  This  promissory 
note  was  not  stamped.  In  a  suit  brought  to  recover  the  unpaid  balance  of  the 
loan  on  an  oral  contract  to  pay  : 

Held,  that  plaintiff  could  not  recover. 

[P.,  17  M.L.J.  126  (127);  R.,  14  Bur.  L.B.  179  =  U.B.B.  (1907)  3rd  Qr.,  Evidence, 
5;  10  Ind.  Cas.  177  (178)  =  21  M.L.J.  462  (463)  =  10  M.L.T.  55  (56)  ;  10  Ind. 
Gas.  669  =  9  M.L.T.  281;  16  Ind.  Gas.  33  (37);  19  Ind.  Gas.  840  (841);  17 
C.L.J.  399  (401)  ;  D.,  23  M.  527  (528)  ;  29  M.  Ill  (113;=  15  M.L.J.  484.] 

APPEAL  from  the  decree  of  K.  E.  Krishna  Menon,  Subordinate  Judge 
at  Tinnevelly,  reversing  the  decree  of  V.  Strinivasacbarulu,  District 
Munsif  of  Tuticorin,  in  suit  236  of  1884. 

Plaintiff  Velayudasivan  Pillai  sued  the  defendant  Pothi  Eeddi  for 
Es.  596-10-10,  balance  of  principal  and  interest  due  on  account  of  a  loan 
of  Es.  1,000,  made  ou  28ch  March  1881,  which  it  was  alleged  defendant 
promised  orally  to  repay  on  tne  12th  July  1881. 

Plaintiff  alleged  Chat,  on  the  evening  of  the  same  day,  defendant  gave 
him  a  memorandum  admitting  receipt  of  the  money  and  promising  to 
repay  tbe  same  on  the  12ch  July  1881  with  interest,  and  that  defendant 
had  paid  three  instalments  amounting  to  Es.  600  in  1881. 

The  Munsif  held  that  the  memorandum  was  a  promissory  note,  and 
that,  as  it  was  not  stamped,  it  could  not  be  admitted  in  evidence  under 
Section  34  of  the  Indian  Stamp  Act. 

Eejecting  it  as  inadmissible,  the  Munsif  held  that  plaintiff  could  not 
give  evidence  of  the  oral  promise  made  in  the  morning  for  which  the 
written  agreement  was  substituted  in  the  evening. 

The  Munsif  held,  however,  that  plaintiff  was  entitled  to  prove  the 
payment  of  consideration  which  preceded  the  promise  to  pay  and  that  he 
might  have  recovered  had  the  suit  not  been  barred  by  limitation,  more 

*  Second  Appeal  149  of  1886. 
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than  three  years  having  elapsed  from  the  date  of  the  loan   before  the  suit 
vfas  filed. 

The  suit  was  dismissed. 

On  appeal  the  Subordinate  Judge  held  that  the  memorandum  was 
nob  a  promissory  note,  but  merely  additional  evidence  of  the  loan;  that  the 
oral  contract  on  which  plaintiff  sued  was  proved  ;  that  the  payments  made 
subsequently  were  payments  on  account  of  interest  as  well  as  of  princioal, 
interest  being  due  according  to  the  contract,  and  that  endorsements  of  such  *0  H.  84 
payment  made  and  signed  by  the  defendant  on  the  memorandum  were 
admissible  though  not  stamped  for  the  purpose  of  proving  part-payment 
of  principal. 

The  claim  was  decreed. 

Defendant  appealed  on  the  grounds  —  • 

(l)  Taat  plaintiff's  claim  was  barred  by  limitation. 

[96]  (2)  That  oral  evidence  was  not  admissible  to  prove  the   con- 

tract which  was  evidenced  by  a  promissory  note. 

Bhashyam  Ayyangar,  for  appellant. 

Subramanya  Ayyar,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

We  ara  clearly  of  opinion  that  the  writing  is  not  simply  a  memorandum 
in  a  ledger  as  found  by  the  Subordinate  Judge,  but  that  it  is  a  promissory 
note,  and  being  unstamped,  it  is  not  receivable  in  evidence. 

It  is  then  urged  upon  us  on  the  strength  of  the  ruling  in  Krishnasami' 
v.   Hangasami    (1)   that    plaintiff  may  be  permitted   to  prove  the   con- 
sideration   which    preceded   the   contract,   and    that  the   suit    may    be 
regarded  as  one  for  the  return   "  of  money  lent  "  to  defendant  on   28th 
March  1881. 

The  ground  on  which  that  case  was  decided  was  that  the  cause  of 
action  was  complete  in  itself  before  the  giving  of  the  note,  and  that 
therefore  the  case  fell  in  the  first  class  of  those  described  by  Garth,  C.J., 
in  Sheikh  Akbar  v.  Sheikh  Khan  (2).  Tue  facts  of  tnat  case  do  not 
appear  in  the  report  further  than  this,  —  that  the  money  for  which  the 
promissory  note  was  given  was  borrowed  for  the  purpose  of  piying  a  debt 
incurred  in  family  traJe.  Beyond  that  we  do  not  know  the  circumstan- 
ces of  the  particular  case,  and  we  do  not  understand  the  learned  Judges 
to  have  ruled  that  in  all  cased  where  the  original  cause  of  action  is  the 
bill  or  note  itself,  it  is  opjn  to  the  ptaintiff  —  if  the  note  be  lost  or  not 
receivable  in  evidence  —  to  frame  his  suit  as  one  "for  money  lent  "  inde- 
pendently of  the  note.  We  cannot  assent  to  such  a  doctrine,  and  to  do 
so  would  entirely  nullify  the  provisions  of  Section  91  of  the  Indian 
Evidence  Act. 

As  pointed  out  by  Garth,  C.J.,  there  is  no  doubt  as  to  the  principle 
of  the  authorities,  and  the  only  difficulty  is  in  the  determination  in  indivi- 
dual cases  to  wtiio.h  class  a  particular  case  belongs.  A  plaintiff  may  sue 
on  his  original  cause  of  action  if  the  promissory  note  has  been  given  on 
account  of  the  debt,  and  has  not  been  parted  with  under  such  circum- 
stances as  will  render  the  debtor  liable  upon  it  to  some  third  person,  —  as 
for  instance,  when  the  promissory  note  is  given  in  payment  for  goods  sold 
and  delivered,  or  for  an  account  rendered.  But  when  a  loan  is  made  by 


(1)  7  M.  112. 
M  III-103 
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Nov.  5.     ant  contracts  by  a   promissory   note    to  pay  it  with     interest  at  a  cer- 
tain date,  there  is  no  cause  of  action  '*  for  money  lent  "  or  otherwise  than 
APPBL-     upon  the  note,  and  if  for  want  of  a  stamp  the  note  is  not  receivable  in 
LATE       evidence  the  plaintiff's  claim  must   fail.     This   has   before  been  held   by 
CIVIL,      this  Court  in  Muthalagan  Ambalamv.  Bamanadham  Chetti  (l). 

It  appears  to  us  the  present  is   precisely  such  a  case.     The  terms  of 

10  M.  94=    fc^  cootracn  were  settled  in  the  morning  and   the  rate  of  interest  and  the 

11  Ind.  Jur.  (jate  for  re-payment   were  agreed  upon.     The  money  was  then  handed 

601  over,  arc!  later  in  the  day  the  promissory  note  specifying  these  terms  was 

written  and  left  in  the  plaintiff's  possession. 

It  is  a  necessary  condition  to  every  written  contract  that  the  terms 
should  be  orally  settled  before  they  are  reduced  to  writing,  and  to  hold 
when  such  a  contract  has  been  reduced  to  writing,  that  a  plaintiff  can 
take  advantage  of  the  absence  of  a  stamp  on  the  promissory  note  to  sue 
at  once  for  the  return  of  money  which  he  may  have  contracted  to  lend 
for  a  fixed  period,  would  entirely  defeat  the  provisions  of  Section  91  of 
the  Evidence  Act. 

As  pointed  out  by  the  learned  Chief  Justice  in  Sheikh  Akbar  v.  Sheikh 
Khan  one  very  material  distinction  between  the  two  classes  of  cases  may 
be  found  in  the  investigation  of  the  point  on  whom  lies  the  burden  of 
proving  the  note.  In  the  case  before  us  there  can  be  no  doubt  that  the 
anus  must  fall  on  the  plaintiff. 

Upon  this  ground  the  suit  must  fail,  though  we  may  further  point 
out  that  even  had  it  been  open  for  the  plaintiff  to  bring  the  suit  as  "  for 
money  lent,"  the  receipts  for  the  part-payments  being  unstaoapei,  would 
noS  be  receivable  in  evidence,  and  the  bar  of  limitation  is  therefore  not 
removed  under  Section  20  of  the  Indian  Limitation  Act. 

The  decree  of  the  lower  appellate  Court  must  be  reversed  and  the 
suit  dismissed.  Each  party  should  bear  his  own  costs  throughout. 


10  M.  98. 

[98]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Parker. 


VENKATESWARA,  in  re*     [17th  and  25th  November,  1886.] 

Act  XX  of  1863,  Section  18 — Civil  Procedure  Code,  Section  622 — Order  refusing  per- 
mission to  sue  not  appealable,  nor  subject  to  revision  under  Section  622  of  the  Code 
of  Civil  Procedure. 

An  order  passed  under  Section  18  of  Act  XX  of  1863,  refusing  leave  to  sue, 
is  not  appealable,  nor  if  the  Judge  has  exercised  his  discretion,  liable  to  revision 
under  Section  622  of  the  Code  of  Civil  Procedure. 

[F.,  19  C.  275  (286)  ;  R.,  33  M.  412  (413)  =  5  Ind.  Gas.  291  =  7  M.L.T.  126.] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to 
set  aside  an  order  of  T.  Weir,  District  Judge  of  Madura,  refusing  per- 
mission fco  one  Venkiteswara  Ayyan  to  bring  a  suit  under  Section  18 
of  Act  XX  of  1863  against  the  members  of  tha  Madura  Temple  Com- 
mittee. 

Mr.  Brown,  for  petitioner. 

*  Civil  Revision  Petition  243  of  1886. 
(1)   4  Ind.  Jur.  568. 
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It  was   contended  that   even  if  the   application   under    Section    622       1$8B 
would  not  lie,  the  order  was  appealable.  .      Nov.  25. 

The  Court  (PABKEE,  J.)  delivered  the  following 

A?PE&- 
JUDGMENT. 


This  is  an  application  under  Section  622  of  the  Cbile  of  Civil  Proce-      CIVIL. 
dure,  asking  the  Courc  to  revise  the  order  of  the  District;  Judge  of  Madura 
refusing  leave  to  file  a  suit  under  Section  18,  Act  XX  of  1863.    The  learn-'    I*** 88. 
ed  counsel  referred  to  the  decision  in  appeals  43  of  1885  and  49    of  1886, 
urging  that  these  appeals  bad  not  been  argued,  and  pointing  out  that  an 
appeal  had  been  allowed  against  an  order   under  Section   5   of  the    sama 
Act :  Sultan  Ackeni  v.  Shaik  Bava  Malimiyar  (l). 

The  decisions  quoted  foUowed  the  Full  Bench  decision  of  this  Court 
in  Civil  Eevision  Petition  101  of  1882  (a)  given  on  March  [99]  21st,  1883, 
but  which  bv  an  oversight  would  aonear  not  to  have  been  reported. 

(1)  4  M.  295. 

(a)  Tamer,  C.J.  (Tones.  Kernan  Kindersley  and  Muttusami  Ayyar,  JJ.,  con- 
curring). The  petitioner  applied  to  the  District  Court,  under  Act  XX  of  1863,  Section 
18,  for  leave  to  file  a  suit  under  the  Act. 

The  Judge  refused  leave.  The  petitioner  then  applied  to  this  Court,  under  Section 
622  of  the  Civil  Procedure  Code  complaining  that  the  Judge  had  referred  his  applica- 
tion on  grounds  other  than  were  contemplated  by  the  Act. 

It  was  objected  that  no  application  lay  to  this  Court,  under  Section  622,  inasmuch 
as  the  order  is  open  to  appeal. 

The  question  referred  to  the  Full  Bench  is  whether  or  not  an  appeal  lies  from 
the  grant  or  refusal  of  leave  to  sue. 

[99]  In  Kaviraja  Sundara  Murtiya  Pillai  v.  Nalla  Naikan  Pillni  (3  M.H.C.R. 
S3),  this  Court  held  that  no  appeal  lay  against  a  grant  of  leave,  and  that  decision  the 
High  Court  of  the  Nortb-West  Provinces  has  approved  and  followed ;  Hajee  Katieb 
Hossein  v.  S)ieikh  Deen  AH  (4  N.W.P.  3). 

The  Legislature,  in  conferring  on  parties  interested  facilities  for  the  institution  of 
suits  against  persons  charged  with  the  management  of  temple'property.  has  imposed  the 
condition  that  leave  should  be  obtained  from  the  principal  Court  of  original  civil  juris- 
diction in  the  district.  The  Act  directs  that  Court,  on  the  perusal  of  the  application  to 
determine  whether  there  are  sufficient  prima  facie  grounds  for  the  institution  of  a  suit, 
and  if  in  the  judgment  of  the  Court  there  are  such  grounds,  to  give  le*ve  for  its  institu- 
tion. It  is  to  he  inferred  from  the  language  of  the  Act  that  the  Legislature  did  not 
intend  that  the  grant  or  refusal  of  leave  should  be  interfered  with  by  an  Appellate 
Court.  A  suit  cannot  be  instituted  under  the  Act  without  lewa  of  the  Court  mentioned 
in  the  Act,  and  if  leave  has  been  given  by  that  Court,  the  condition  imposed  by  the 
Legislature  has  been  complied  with. 

The  grant  of  leave  by  the  \npallate  Court  would  not  satisfy  the  requirements  of 
the  Act;  the  refusal  of  l**ve  by  the  Aopellate  Court  would  not  override  the  sanction 
accorded  by  the  Court  mentioned  in  the  A<5fc.  It  i-t  left  to  the  discretion  of  the  Court 
empowered  by  the  Act  to  determine,  whether  or  not  there  exist  priun  facie  grounds 
for  the  institution  of  a  suit,  and  the  Appellate  Court  has  no  power  r,o  oons".rtin  the 
judgment  of  the  prescribed  Court  to  pronounce  affirmativsly  or  negatively,  in  accordance 
with  the  views  of  the  Appellate  Court. 

Where  the  Legislature  intends  that  tin  Appellate  Court  shall  have  concurrent 
power  with  the  Court  of  original  jurisdiction  to  gr.int  sanction  to  the  institution  of 
proceedings,  it  has  expressly  conferred  the  power. 

It  is,  however,  argued  that  an  appeal  is  given  by  the  proviaiona  of  the  Code  of 
Civil  Procedure,  enacting  that  the  procedure  prescribed  by  the  Coda  shall  be  followed  in 
all  proceedings  in  any  Court,  other  than  suits  and  aopvtls.  Section  647,  that  except,  when 
otherwise  expressly  provided  by  that  Code  or  by  any  other  law  for  the  time  being  in 
force,  an  appeal  shall  lie  from  the  decree  of  a  Court  exercising  original  jurisdiction,  and 
that  the  refusal  or  grant  of  lewe  to  institute  a  suit  undar  the  Act  is  a  decree. 

It  was  held  by  thn  Court  in  Sultin  Ackeni  Szhib  v.  Shiik  BT-  '  ^f  iliniii/  ir  (I.L- 
R.,  4  Mad.  295).  that  in  virtu*  of  the  sections  of  the  Civil  Procadura  Code  above  referred 
to,  an  appeal  lay  from  an  order  p  tssecl  by  the  District  Court,  under  Section  5  of  the 
Act  appointing  trustees,  on  t,he  ground  that  the  order  wis  analog  ms  to  a  decree  as 
defined  in  the  Code  of  Civil  Procedure.  We  are,  however,  unable  to  hold  that  the  grant 
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1886        ,  -      In  that  decision  the  case  reported  at  IV  Madras,  294,  was   discussed 
NOV.  25-.     and  was  distinguished  from  the  present  on  the  ground  that   it  was  a  pro- 

ceeding  analogous  to   a  decree  in  a  suit.     The  grant    or   refusal  of  leave 

APPSfL-  under  Section  18  of  the  Act,  to  institute  proceedings,  is  not  analogous  to 
LATE  a  decree,  but  the  sanction  is  a  statutory  condition  precedent  to  the 
CIVIL,  exercise  of  the  right  of  suit. 

[100]    There    is,    therefore,    no  appeal,    and    as  the  Judge  has    not 
10  M.  98.     declined  jurisdiction,  but  has  merely  exercised  a  discretion   vested  in  him 
by  law,  there  is  no  ground  for  the  interference  of  this  Court  on  revision. 
The  petition  is  therefore  dismissed. 


10  M.  100  =  11  Ind.  Jur.  59. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief   Justice,  and 
Mr,  Justice  Parker. 


SESHAYYA  AND  OTHERS  (Plaintiffs),  Appellants  v.  ANNAMMA 

AND  ANOTHER  (Defendants),  Respondents* 

[25th  and  28th  October,  1886.] 

Limitation  Act,    Schedule  II,   Article  132 — Registered  .hypothecation  b~nd — Personal 
remedy  barred  afar  six  years. 

Article  132  of  Schedule  IT  of  tha  Indian    Limitation    Act.    1877,    bv    which  a 

period  of  lv!  years  is  allowed  to  enforce  piyment  of  money  charged  on  imuvveable 

property,  refers  only  to  suits  to  enforce  payment  by  sale  of  the   property    charged 

,ii  "3    and   not  to  a  claim  to  en fcrce  the  personal    remedy    on    a    registered    bond    by 

, •<!      which   immoveable  property  is  pledged  as  security  for  the  debt. 

[R.,  19  M.  100  (103)  ;  26  M.  686  (714).] 

APPEAL  against  the  decree  of  W.  F.  Grahame,  District  Judge  ak 
Cuddapah,  modifying  the  decree  of  M.  Jayaram  Ban,  District  Munsif  of 
Nandalur,  in  suit  176  of  1885. 

In  1885,  the  plaintiffs,  Bandaru  Seshayya  and  three  others,  sued  tha 
defendants,  Kuravi  Annamrna  and  Bavanayya,  to  recover  Bs.  858-4-0, 
principal  and  interest,  due  under  a  registered  bond  of  1873  executed  by 
Kesava  Bhofclu,  deceased,  the  undivided  brother  of  Krishnayya,  deceased 
husband  of  defendant;  No.  1. 

By  the  bond  certain  land  was  made  security  for  the  payment  of  the 
deb't. 

,  Defendant  No.  1  was  alleged  to  have  succeeded  to,  and  taken  posses- 
sion of,  the  estate  of  Kesava  Bhotlu.  Defendant  No.  2  was  made  defend- 
ant as  being  a  distant  dayadi  of  Kesava  Bhotlu. 

The  Munsif  decreed  that  the  defendants  should  pay  the  amount 
sued  for- : before  January  1st,  1886,  and  in  default  that  the  property 
pledged  should  be  sold,  and  that  if  any  balance  remained  [lOl]  due  to 
plaintiffs  after  sale,  it  should  be  recovered  from  the  estate  of  Kesava 
Bhotlu  in  possession  of  defendants. 

or   refusal  of   leave  under  Section  IS  of    the   Act  to  institute   proceedings  of   a    special 
character  is  analogous  to  a  decree. 

The  sanction  is  a  statutory  condition  precedent  to  the  exercise  of  r.ha  right  of  suit 
and  .no t  an  adjudication  of  any  matter  inter  paries. on  a  right  claimed,  and,  cu  this- 
gfdund,  we  hold  that  no  appeal  is  given  by  the  Procedure  Code. 

;  The  case  will  be  returned  to  the  Division  Bench  foe  the  disposal  of  the  application,, 
under  Section  622. 

*  Second  Appeal  571  of  1886. 
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The  defendants  appealed  on  the  ground  that  six  years  having  elapsed       1886 
since  the  date  of  the  boad,  tin  ulaiatiffs  could  only  proceed   against  the     OCT.  28. 
lands  mortgaged. 

The  District  Judge  allowed  the  appeal  on  the  strength  of  the  decision     APPEL- 
qf  the  Privy  Council  in  Earn  Din  v.  Kalka  Prasad  (l).  LATE 

Plaintiffs  appealed.  CIVIL.- 

Mr.  Norton,  for  appellants. 

Mr.  Shephard  and  Venkobi  Ban,  for  respondents..  JOM- 100si 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following    **»*  Jor- 

59. 
JUDGMENT. 

The  only  point  in  the  present  aopeal  i*  whether  Article  132  of 
Schedule  IE  of  the  Limitation  Act  of  1877  gives  the  plaintiffs  12  years  in 
which  to  sue  to  enforce  the  personal  remedy  against  defendants  as  well  as 
to  enforce  the  charge  against  the  propertv.  The  District  Judge  held  that 
decision  in  Bam  Din  v.  Kalka  Prasad  (1)  settled  the  question,  hue  it  was 
urged  by  the  learned  counsel  that  that  decision  was  given  under  the  Limi- 
tation Act  of  1871,  and  that  the  wordingof  Arcicle  132  had  been  altered  in 
the  corresoonding  section  of  the  new  Act.  It  was  pointed  out  that  whereas 
the  description  of  suit  formerly  was  "  for  money  charged  upon  immoveahle 
property,"  the  present  words  were  ''  to  enforce  payment  of  money  charged 
upon  immoveable  prooerty."  and  if,  was  suggested  that  the  object  of  the 
Legislature  in  making  the  alteration  was  to  overrule  the  course  of  deci- 
sions in  which  six  years  had  been  held  to  be  the  period  of  limitation  in  a 
suit  to  enforce  the  personal  remedy. 

We  are  of  opinion  that  the  language  of  the  present  Act,  viz.,  '  to 
enforce,  d~c.,"  is  more  in  favour  of  the  contention  that  the  article  in  question 
refers  only  to  suits  "to  enforce  payment  of  money  charged  upon  immove- 
able property  "  by  the  sale  of  that  property,  and  we  are  fortified  in  this 
conclusion  by  finding  than  tne  High  Court  of  Calcutta  has  taken  a  similar 
view  in  Miller  v.  Runganath  Moulick  (2).  The  grounds  on  which  the 
Privy  Council  based  their  judgment  in  Ram  Din  v.  Kalka  Prasad  appear 
to  us  equally  to  apuly  to  suits  brought  under  the  present  Limitation  Act. 
There  would  appear  no  reason  why  a  secured  creditor  should  be  put  in  a 
better  position  than  an  unsecured  creditor  with  respect  [102]  to  obtain- 
ing a  money  decree  capable  of  execution  against  the  general  property  of  a 
judgment-debtor  other  than  the  property  comprised  in  his  mortgage. 

We  are  of  oninion  that  the  decision  of  the  District  Judge  was  right 
and  dismiss  this  second  appeal  with  costs. 


10  M.   102  =  11   lad.  JUP.  102. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

VARATHAYYANGAR  (Plaintiff),  Appellant  v.  KRISHNASAMI  (Defendant], 
Respondent*      [4ch  and  llth  November,  1886.] 

41  Res  judicata  "  —  Estoppel. 

V.  suel  to  eject  K.  from  certain  land,  alleging  thit  K.  having  entered  under  a 
lease,  held  a"  a  trespasser.  K.  pleaded  th*t  he  held  »R  mortgagee.  It  was  found 
that  K.  obtained  p  'usegsion  under  a  mortgage  d«ed  for  R<.  1.000.  whico  had  not 


•  Second  Appeal  891  of  188C. 
(1)  7  A.  502.  f2)  13  0.  389. 
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1886  been  registered,  and  that  he  held  also  a  second  mortgage  for  R*.  50,  and   it  was 

NOV'  ll  held  on  second  appeal  that  K.  was  entitled  to  defend  his  possession  by  virtue  of 

the  mortgage  for  Rs.  50  and,  as  V.  had  not  offered  to  redeem  the  charge  but  had 
.  sued  on  false  averments,  the  suit  was  dismissed. 

V.  then  sued  K.  to  recover  the  land  on  payment  of  Rs.  50. 
In  his  piaiDt  V.  stated  that,  though  the  mortgage  deed  for  Rs.  50  was  fabricated, 
fcbf  High  Court  had  decided  that  he  was  bound  to  pay  Rs.   50  before  recovering 
the  land  from  K.     The  District  Court  on  appeal  dismissed  the  suit  on  the  ground 

10  K.  102-  inter  alia,   that  as   V.  denied   the  genuineness   of  the  mortgage,   he  could  not 

11  Jad  Juc  sue  ^or  re^emPti°n  : 

jQ2  Held  that  V  was  entitled  to  redeem. 

APPEAL  from  the  decree  of  D.  Irvine,  District  Judge  of  Trichinopoly, 
reversing  the  decree  of  C.  G.  Kuppusimi  Ayyar,  District  Munsif  of  Trichi- 
nopoly, in  suit  95  of  1884. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court  (Mui'TDSAMl  AYI'AR  and  PARKER,  JJ.). 

Mr.  Shephard,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

JUDGMENT. 

The  appellant  Yarathayyangar  is  the  owner  of  one  pangu  of  land  now 
in  litigation.  It  is  in  respondent's  possession  and  has  been  in  the  posses- 
sion of  his  family  from  August  [103]  1865.  On  the  22nd  July  1865  the 
appellant  executed  two  documents  in  favour  of  Eamayyangar,  the  respond- 
ent's grandfather.  One  of  those  documents  purported  to  be  a  mortgage 
for  Rs.  1.000  and  the  other  to  be  a  loan  bond  for  Rs.  50.  Exhibit  II,  which 
is  the  loan  bond,  contain"  the  following  provision  :  ''  I  shall  repay  the  prin- 
cipal, Rs.  50,  within  30th  Ani,  Vibhava,  the  time  fixed  for  the  redemption 
of  my  one  pangu  which  I  have  mortgaged  to  you  this  day  and  redeem 
the  said  pangu  and  this  bond."  Shortly  after  the  execution  of  these  docu- 
ments a  disagreement  arose  between  the  appellant  and  Ramayyangar. 
The  former  refused  to  register  the  mortgage  bond  for  Rs.  1,000  and  the 
latter  arplied  to  the  District  Registrar,  who  referred  him  to  a  regular  suit 
under  Act  XVI  of  1 864,  which  contained  the  registration  law  then  in  force. 

Thereupon  Ramayvangar  instituted  O.S.  373  of  1866  on  the  file  of 
the  District  Munsif  of  Perambalur,  but  the  plaint  in  that  suit  as  originally 
framed  prayed  for  a  declaration  of  his  right  as  mortgagee.  According  to 
his  own  statement  he  was  then  in  possession  as  mortgagee  and  he  was  nob 
therefore  in  a  position  under  the  Cede  of  Civil  Procedure  then  in  force  to 
maintain  a  suit  for  a  declaratory  decree.  He  then  asked  leave  to  conv<  rfc. 
that  suit  into  one  to  compel  the  appellant  to  register  the  instrument  of 
mortgage  for  Rs.  1,000.  The  District  Munsif  considered  that  this  could 
not  be  done,  but  the  District  Judge  held  that  it  might  be  done.  It  was, 
however,  held  in  special  arpeal  that  the  suit  was  unsustainable  on  the 
ground  that  the  then  plaintiff  was  in  possession.  The  special  appeal  was 
decided  in  1877.  Meanwhile  the  respondent's  grandfather  died  and  the 
respondent,  a  minor,  passed  under  the  guardianship  of  his  mother,  Janaki 
Amrna).  The  appellant  brought  O.S.  259  of  1877  in  the  Distrct  Munsif s 
Court  of  Trichinopoly,  and  grounded  his  right  to  reject  the  respondent  on 
the  averment  that  part  of  the  land  was  let  to  Ramayyangar  in  1865  on, 
lease  for  a  year  or  two  only,  and  that  the  remainder  was  usurped  by  him. 
The  respondent  denied  the  alleged  lease  and  trespass  and  referred  his 
possession  to  the  mortgage  of  1865.  The  second  issue  framed  in  that  suit 
was  whether  the  lease  or  mortgaged  was  true  and  which  should  prevail.  The 
District  Munsif  considered  the  lease  proved  and  held  that  the  instrument  of 
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mortgage  which  was  unregistered  was  not  admissible  in  evidence  and  that       4886 
ths  other   oral  and  documentary   evidence  which    tended  to   prove  the     Nov.  11, 
mortgage    was    the   secondary     evidence    of   the    contents   of   a    docu- 
[tOijment  which  was  not  admissible    in  evidence  under  the  Eegistra-     APPEL- 
iian  Act  then  in  operation.     On  appeal  the  District  Judge  reversed  the       LATE 
decree   of  the  District    Munsif   and    remanded  the    suit  for  re-trial    on      CIVIL, 
certain  issues,  one  of  which  was  whether  Exhibit  II  was  duly  executed 
by  the  appellant  and  the  statement  contained  in  it  constitu'ed  in  law  10  ".  102* 
atnd  in  fact  an  admission  of  existence    of  the    mortgage  set  up  by  the  14  Ind-  Jar 
respondent  within  the  purview  of  Section  65,  Clause  6,  of  the  Evidence        102- 
Act  and  if  so,  whether  the  mortgage  actually  took  place.  Ac  the  re-trial  the 
District  Munsif   found  this  issue  in  resnondent's  favour  and  he'd  that  the 
lease  set  up  by  the  aopellann  was  not  proved.     From   this   decision  an 
appeal  was  preferred  and  the  District  Judge  dismissed  the  appeal ;  but 
he  observed   that  Exhibit  II   was  no1;   admissible   for   the   Dun  ose   for 
which  it  was  used,  but  that  the  lease  and  the  tresoass  allege  1  by  the 
appellant  were  not  proved,  and  that,  unless  the  appellant,  then  plaintiff, 
made  out  his  case,  he  was  not  entitled  to  succeed.     In  the  concluding 
paragraph  of  his  judgment  he  remarked,    "the   result    will  be,   I  think, 
than  plaintiff  can   at  any  time   have  his  land    on   redeeming  the  mort- 
gage which  I  have  not   the  slightest  Houbt  he  created  on  this  imd.     It 
nn,y  seem  incongruous  and  illogical  to  say  thh  when  proof  of  the  mortgage 
is  inadmissihle,    hut  proof  of  the  defendant's  admissions  of  the  mortgage 
wo'ill  certainly  be  admissible,  and  I  sea  nothing  in  the  judgment  illogical 
or  otherwise  than    in  strict  accordance  with  the  ordinnry  ru'e  that,  the 
plainriff  must  prove  his  case  and  suceeed  on  the  cause  or  causes  of  action 
set  forth  in  the  plant  and  not  otherwise,  and  it  is  satisfactory  at  the  same 
time  to  think,  as  I  do  think,    that  substantial   justice  will  also  have  beeoi 
done."     From   t,his  decision  second  appeal  151   of  1882  was  perferred. 
The  Hieh  Court    observed  that  the    averments  on  which   the  appellant 
then  came  into    Court  were  untrue ;  thar-  the  respondent  obtained  posses- 
sion in  virtue    of  a   mortgage   for  Es.  1,000   and  of  a    second  mortgage 
for    Es  50  :  than    the   first  mortgage   was  not   registered  and  could  not 
be  admitted  in   evidence  ;  that   'he    original  instrument  not    having  been 
registerad,  the  secondary  evidence  of  its  existence  and  contents  was  practi- 
cally valueless  for  the  purpose  of  sustaining  a  charge  on  irumoveable  pro- 
perry  exceeding  in  value  Es.  100;  and  that,  although  the  language  of  Act 

XVI  of  1864.    Section    13,  "no    instrument shall  be  received 

in  evidence  in  any  civil  proceedings  or  any  C  >urt  or  shall  be  acted 
on  by  any  public  officer"  was  not  so  [105]  explicit  as  the  language  of 
the  subsequent  Ac*  of  1366  in  which  there  are  acLied  the  w  >rda  "  or  shall 
affect  any  property  comprised  therein,"  yec  its  effect  was  not  less 
prejudicial  to  the  person  cUiraing  under  the  instrument;  for  the  Courts 
were  prohibited  from  acting  on  an  instrument  which  should  have  been,  but 
has  not  been  registered.  The  learned  Judges  then  concluded  that  the  res- 
pond^nt  was  unab'e  to  defend  his  possession  in  virf.ue  of  the  original 
mortgage  for  Es.  1,000,  hut  that  he  might  rely  on  the  further  charge  of 
Es.  50,  which  was  proved  by  an  instrument  of  which  the  registration  was 
optional,  and,  inasmuch  ai  the  apoellant  had  not  offered  to  pay  that  charge 
but  had  come  int  >  Court  on  averments  which  were  not  true,  they  affirmed 
the  decrees  of  the  Courts  below  and  dismissed  the  second  appeal.  This 
decree  was  passed  on  30th  Octobar  1882  and  the  present  suit  was  com- 
menced by  the  appellant  in  August  1883.  In  his  plaint  he  stated 
that  the  High  Court  set  aside  the  mortgage  for  Es.  1,000 ;  that  though 
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188(5       document  II  was  fabricated  by  the  respondent's  ancestor,  the  High  Court 
Nov.  11.     decided  that  he  should  pay  the  sum  of  Us.  50  due  under  it  and  redeem 
the  lard,    and   prayed  for   a  decree  directing  the  respondent  to  receive 
APPEL-     RSi  50  and  make  over  the  land  to  him.     The  respondent  contended,  inter 
LATE       alia,  that  the  claim  was  barred  by  limitation  and  that  the  aopellant  could 
Civil*      only  be  declared  entitled  to  redeem  on  payment  of  Es.  1,050,  bun  not  Es!  50 
alone.     The  District  Munsif  decreed    the  claim,  but  on  appeal  the  Judge 
MS.  102=  reversed  the  decree  on  the  ground  that  the  present    suit  was  without  any 
11  Ind,  Jur.  cause  of  action  at  all,  and  if  it,  were  held  that  he  could  rest  his  suit  on  the 
102.         bond   forEs.  50  then  he  should  consider  that  the  suit  was  barred  by  Sec- 
tions 13  and  43  of  the  Civil  Procedure  Code.  He  observed  that,  as  a  matter 
of  fact,  the  land  was  really  mortgaged  not  for  Es.  50  but  for  Es.  1,050  and 
referre  1  to  the  remarks  of  the  District  Judge  in  his  judgment  in  the  previ- 
ous suit  for  ejectment.   The  Judge  also  draw  attention  to  the  averment-?  in 
the  present  plaint    and  remarked  that,  inasmuch  the  appellant  denied  the 
second  mortgage,  he  could  not  sue  for  redemption.  He  also  considered  that 
the  remark  in  the  judgment  of  the  High  Courb  could  not  give  the  aopellant 
any   fresh  cause  of  action  and  that  it  only  declared  that    the  respondent 
might  rely  on  the  charge  for  Es.  50  and  that;  it  did  not  declare  that  thd 
appellant  could  recover  the  Land  by  paying  that  amount. 

It  is  argued  in  second  appeal  that  the  effect  of  the  High  [106] 
Court's  judgment  has  been  misapprehended,  that  the  suit  is  barred  neither 
by  Section  13  nor  by  Section  43  of  the  Code  of  Civil  Procedure ;  that  the 
Judge  omitted  to  refer  to  the  suit  brought  by  the  respondent's  grand  father 
and  the  decree  therein  ;  and  that  inasmuch  as  the  land  is  admittedly  held 
as  a  security  for  the  sum  of  Es.  50,  the  appellant  was  entitled  to  the 
decree  he  claimed.  I  do  nos  consider  that  the  decree  appealed  from  can 
be  supported.  The  appellant  is  admittedly  the  owner  of  the  land  in 
dispute  and  he  is  entitled  to  recover  possession  in  virtue  of  such  owner- 
ship unless  the  respondent;  is  able  to  defend  his  possession  by  referring  it 
to  some  valid  transaction.  In  S.A.  151  of  1882,  the  High  Court  referred 
to  two  such  transactions  as  named  by  the  respondent,  viz.,  the  first 
mortgage  for  Es.  1,000  and  the  second  mortgage  for  Es.  50  and  proceeded 
to  consider  whether  they  operated  to  create  a  charge  on  the  land  and  a 
right  to  retain  possession  until  the  charge  was  satisfied. 

After  discussing  the  effect  of  the  Eegistration  Act  of  1864  upon  the 
mortgage  for  Es.  1,000,  the  learned  Judges  held  that  the  respondent  was 
unable  to  defend  his  possession  in  virtue  of  that  mortgage.  They  next 
referred  to  the  second  mortgage  for  Es.  50  and  considered  that  it  was 
proved  by  an  instrument  of  which  the  registration  was  optional  and  that 
the  respondent  might  rely  on  the  charge  created  by  it  for  E*.  50  in  sup- 
port of  his  possession.  They  then  referred  to  the  fact  that  the  appellant 
came  into  Court  on  averments  which  were  untrue  and  concluded  that  the 
second  appeal  should  be  dismissed. 

The  decision  that  the  respondent  could  not  defend  his  possession  in 
virtue  of  the  mortgage  for  Es.  1,000  but  could  only  defend  it  in  virtue  of 
the  second  charge  for  Es.  50  was  a  decision  on  an  issue  the  determination 
of  which  was  material  to  the  purposes  of  that  suit.  Io  was  an  action  of 
ejectment,  and  the  appellant  being  the  admitted  owner,  would  be  entitled 
to  a  decree  for  possession,  unless  the  respondent  showed  a  special 
right  to  remain  in  possession,  even  though  the  former  failed  to  prove  the 
specific  lease  and  trespass  mentioned  in  his  plaint.  The  learned  Judges 
therefore  proceeded  to  determine  whether  he  might -defend  his  possession, 
as  contended  by  him  under  the  mortgage  for  Es.  1,000  and  if  not  under 
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any  other  and  what  transaction.     They  determined   that  the   mortgage        1886 
for  Es.  1,000  was  inoperative  and  that  Exhibit  II   made   the  payment  of     Nov.  11. 
Bs.  50  a  con-[)07]dition  precedent  to  redemption  of  the  land  and  therehy 
created  a  val'd  charge  for  that  amount.     Having  arrived  at  this  conclusion     APPEL- 
fchpy  next  held  that   they   should   not  treat  a  suifi  to  eject  as  a  suit  for       LATE 
redemption,  especially  as  the  appellant  came  into  Court  with  untrue  aver-      CIVIL 

ments  and  accordingly  dismissed  his  suit.     The  decision  of  the  question, ' 

however,  whether  respondent  could  defend  his  possession  under  the  mort-  10  M.  102 ^ 
gage  f.»r  Es.  J,000  and   if  not  under  document  II  was  conclusive  and  11  Ind.  Jur. 
binding  upon   the  parties  to  that  suit   and  the  respondent  is  therefore        102- 
estopped  from  now  alleging  the  contrary. 

The  conc'usion  we  come  to  then  is  that  the  appellant  was  entitled 
to  redeem  on  payment  of  Es.  50.  As  to  the  objection  to  the  frame  of 
the  plaint;  we  consider  that  it  ought  to  be  construed  as  a  whole.  It  should 
be  remembered  that  the  appellant  alleged  ia  the  former  proceedings  that 
document  II  was  not  true  and  that  he  might;  have  feared  that  if  he 
departed  from  his  former  statements  except  to  the  extent  that  document  II 
was  decided  by  the  High  Court  to  have  created  a  charge  for  Es.  50  and 
that  he  was  bound  to  pay  that  amount  before  he  could  lawfully  claim 
possession,  he  might  render  himself  liable  to  prosecution- for  perjury.  In 
the  view  we  take  of  the  effect  of  the  decision  of  the  High  Courb  in  S.A.  151 
of  1882,  the  suit  can  be  barred  neither  by  limitation  nor  by  Section  43  of 
the  Code  of  Civil  Procedure.  As  to  the  observation  that  the  mortgage  for 
Es.  1,000  was  true,  we  hive  only  to  observe  that  the  respondent's  grand- 
father failed  to  comply  with  the  provisions  of  the  Eegistration  Act  or  pursue 
the  remedy  provided  by  I.  for  enforcing  compulsory  registration,  and  that 
we  are  preclude  1  from  ignoring  the  policy  of  the  Eegistration  Act.  We 
set  aside  the  decree  of  the  District  Judge  and  restore  that  of  the  District 
Muosif  and  direct  in  the  special  circumstances  of  the  case,  that  each  pardy 
do  bear  his  own  costs. 

10  M.  108  =  1  Weir  668. 
[108]  APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Kern'in  and  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  NAKAYANASAMI.* 
[2nd  and  13th  September,  1886.] 

Army  Act,  1881  (44  &  45  Viet.,  c.  58),  Section  156. 

Under  the  Army  Act,  1881  (44  &  45  Viot.,  o.  58),  Sestion  156.  any  person  who 
takes  in  pawn  a  military  decoration  from  a  soldier  is  liable  to  punishment : 

Held  that  this   section  of  the  Army   Aot,  1881,  is  applicable  to  a  person  who 
takes  a  medal  in  pawn  from  a  sepoy  in  India. 

THIS  was  an  application  under  Section  439  of  the  Code  of  Criminal 
Procedure  against  an  order  passed  by  H.  R.  Farmer,  Acting  District 
Magistrate  of  Trichinopoly,  dismissing  a  complaint  against  one  Narayana- 
sami  PiQai,  under  Section  203  of  the  Code  of  Criminal  Procedure. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  Brandt,  J. 

The  Acting  Government  Pleadar  (Mr.  Powell)  for  the  Crown, 
accused  was  not  represented. 
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1886  The  Court  (KERN AN  and  BRANDT,  JJ.)  doliveied  the  following 

18 

__  '  JUDGMENTS. 

APPEL-  KERNAN,  J. — The  Indian  Articles  of  War  relative  to  the  Native  Army 

LATE        are  in  Act  V  of  1869,  which  does  not  contain  a  clause  prohibiting,  in  terms, 

CRIMINAL,  a  person  not  subject  to  the  Articles  of  War  from  taking  in  pledge,  &c.,  any 

regimental  equipments,  medals,  &c.,  of  a  native  soldier. 

10  M.  108=-  Section  47  prohibited  the  pledge,  &c.,  by  the  soldier  and  made  the  act 

1  Weir  668.   punishable. 

That  Act  related  to  the  Native  Indian  Forces  alone. 

The  Army  Act,  1881  ',44  &  45  Viet.,  c.  58),  is  an  Imperial  Act,  and, 
except  when  specially  excepted,  applies  to  the  regular  forces,  which  ex- 
pression by  Section  190,  sub-Section  (8),  includes  Har  Majesty's  Indian 
forces.  Sub-Section  2  (h)  of  Section  180  provides  that  Part  Two  of  the 
Act  shall  not  apply  to  Her  Majesty's  Indian  forces.  Therefore  all  the  Act, 
except  when  excapted,  does  apply  to  the  Indian  forces. 

[109]  The  ACD  of  1881  in  sub-section  (6)  of  Section  190  provides  that 
the  expression  "  soldier  "  applies  to  any  person  subject  to  the  Articles  of 
War,  and  therefore  to  the  native  soldier.  There  is  nothing  in  Section  156 
inconsistent  with  the  context  of  Section  190 :  therefore  the  term 
"  soldier "  in  both  sections  applies  to  all  soldiers  within  Section  190. 
The  Acts  of  1879  and  1881  are  in  pari  materia  and  to  ba  construed 
together.  The  subsequent  Act  enacts  a  new  provision,  Section  190,  which 
is  in  no  wise  contrary  to,  or  inconsistent  with,  the  prior  Act,  nor  does  it, 
within  Section  180  of  the  Act  of  1881,  sub-section  (2)  (a),  prejudice  or 
affect  the  India  military  law  respecting  officers  or  soldiers  or  followers  in 
Her  Majesty's  Indian  forces,  though  Section  156  no  doub5  affects  persons 
not  officers,  soldiers  or  followers. 

The  order  of  dismissal  by  the  District  Magistrate  must  be  set  aside, 
and  the  case  re-tried. 

BRANDT,  J. — The  District  Magistrate  of  Trichinopoly  on  the  24th 
November  1885  dismissed,  under  Section  203,  Criminal  Procedure  Code,  a 
complaint  against  a  civilian  shopkeeper  charged  with  having  received  in 
pledge  a  medal  from  a  sepoy,  an  offence,  as  the  case  for  the  prosecution 
was,  under  the  Army  Act,  1881,  and  under  Act  VII -of  1867. 

It  appears  that  in  a  precisely  similar  case  tried  by  the  predecessor 
in  office  of  the  District  Magistrate,  the  accused  was  convicted. 

The  District  Magistrate  states  that,  for  reasons  given,  he  is,  in  his 
opinion,  more  likely  to  be  wrong  than  right  in  the  decision  finally  come 
to  by  him. 

The  reasons  given  for  his  conclusion  are  that  it  does  not  clearly  appear 
that  the  Legislature  intended  to  make  the  act  an  offence,  and  that  the 
word  "  soldier  "  when  used  in  Section  156  of  the  Army  Act,  1881,  does 
not  include  a  native  soldier,  i.e.,  a  sepoy  of  Her  Majesty's  Indian  troops  ; 
the  reasons  given  for  arriving  at  the  latter  conclusion  are  that  it  is  provid- 
ed in  Section  180  of  that  Act  that  "  nothing  in  that  Act  shall  prejudice  or 
affect  the  Indian  military  law  respecting  soldiers  *  *:  in  Her  Majesty's 
Indian  forces  being  natives  of  India  :"  that  the  Indian  Articles  of  War 
provide  expressly  for  the  punishment  by  a  Court  Martial  of  a  sepoy,  and 
of  any  other  person  subject  to  those  Articles  who  pawns  any  medal, 
granted  for  service  in  the  field  or  for  general  good  conduct,  while,  unlike 
the  Army  Act,  1881,  they  contain  no  provision  for  the  punishment  of  any 
person,  not  being  an  officer,  soldier,  or  [110]  follower,  who  knowingly 
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receives  a  sepoy's  medal  in  pawn  ;    and  the  question  therefore   arises        1886 
whether  if  a  man  is  punished  under  the  Army  Act,  1881,  for  receiving  in     SEP.  13. 
pawn  a  medal  from  a  sepoy,  such   act,   nob   being   punishable  under  the 
Indian  Articles  of  War,  noes  not  affect  the  Indian  military  law  respecting      APPEL- 
soldiers  in  Her  Majesty's  Indian  forces,  being  natives  of  India,  in  which       LATE 
case  the   punishment  would,  with  reference  to  Clauses  (a)  and  (6),  sub-  CRIMINAL. 
section  (2),  Section  180  of  the  Army  Act,  be  illegal. 

It  was  decided  in  Nathud  Bi  v.  Jafar  Hussain  (1)  that  there  is  10  M  108== 
nothing  in  the  provisions  of  Clause  1  of  Section  145  of  the  Army  Act,  1881,  *  we'F  688. 
which  prohibits  the  application  of  that  section  to  soldiers  of  Her  Majesty's 
Indian  forces  ;  and  that  Clause  2  also  appiies.  The  decision  turned  on  the 
interpretation  to  be  placed  on  the  third  clause  with  which  we  are  not  here 
concerned  ;  and  agreeing  with  the  learned  Judges  who  decided  that  case 
as  to  the  effect  of  Section  190,  the  only  question  we  have  to  determine  is 
whether,  as  the  District  Magistrate  holds,  the  effect  of  Clauses  (a)  and  (b), 
sub-section  (2),  Section  180,  is  to  protect  any  person  taking  in  pawn  any 
military  decoration  of  a  sepoy  from  the  penalties  provided  in  that 
section. 

The  proviso  in  Section  180  on  which  the  District  Magistrate  bases 
his  decision  makes  an  exception  in  the  cat-e  of  officers,  soldiers  and 
followers  in  Her  Majesty's  Indian  forces  being  natives  of  India:  it  does  not 
make  any  exception  in  the  case  of  persons  other  than  the  above ;  and  the 
object  of  it  clearly  is  to  secure  to  such  officers,  and  others  being  natives  of 
India,  in  trials  by  Court  Martial  convened  in  pursuance  of  the  Act, 
reference  to  the  Indian  military  law  and  to  the  established  usages  of  the 
service  :  no  special  provision  is  made  in  the  case  of  persons  other  than 
sucn  officers,  soliders  and  followers  being  natives  of  India  in  respect  of 
such  law  or  usages. 

This  appears  to  b*  sufficient  for  the  disposal  of  the  question  before  us; 
but  we  may  refer  to  the  concluding  sub-section  in  Section  156  as  addi- 
tional, if  not  conclusive  proof  that,  that  soction  applies  to  the  case  of  any 
person  taking  in  pawn  a  nrlitary  decoration  from  a  sepoy. 

I  would  accordingly  set  aside  the  District  Magistrate's  order  and 
direct  him  to  restore  the  complaint  to  his  file  and  to  dispose  of  it  in  due 
course. 


10  M.  111. 
[Ill]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,    Kt.,  Chief  Justice,  and  Mr.  Justice 

Brandt. 


ALAGIKISAMI  AND  OTHERS  (Petitioners),  Appellants  v.  RAMANATHAN 
AND  OTHERS  (Respondents),  Respondents''''      1.17th  September,  1886. j 

Ciril  Procedure  Code,  Section  592— Pleaders  not  officers  oj  tlie  Court  within  t)tc  meaning 
of  that  section. 

Pleaders  of  parties  to  a  suit  are  not  debarred  by  Section   29'2  of  the  Code  of 
Civil  Procedure  from  purchasing  prjp.'tty  sold  in  ex  nation  of  the  decree. 
[D.,  J5M.  389  (398).] 

APPEAL  against  an  order  of  A.  J.  Mangalam  Pillai,  Subordinate 
Judge  of  Madura  (West),  rejecting  an  application  to  set  aside  a  sale  of 
land  in  execution  of  the  decree  in  suit  36  of  1878.  _ 

*  Appeal  against  Order  186  of  1886. 
(1)  8  M.  365. 
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1886 

SEP.  ]7. 

APPEL- 
LATE 
CIVIL. 

10  M.  111. 


Alagirisami  Nayak  and  two  others,  defendants  2,  3  and  5,  presented 
petitions  to  the  Court  to  set  aside  the  sale  on  the  ground,  inter  alia,  that 
the  sale  of  some  of  the  land  was  illegal,  inasmuch  as  ib  was  purchased 
by  the  vakil  of  the  plaintiff  and  that  such  purchase  was  opposed  to 
Section  136  of  the  Transfer  of  Property  Act. 

Bhnshyam  Ayyangara,nd  Kaliyanaramayyar,  for  appellants. 

Rama  Rau  and  Subramanya  Ayyar,  for  respondents. 

The  Court  (COLLINS,  C.  J.,  and  BRANDT,  J.)  delivered  the  following 

JUDGMENT. 

There  is  no  evidence  whatever  of  any  loss  or  injury  to  the  appellants 
in  consequence  of  irregularity  in  the  proceeding'?  even  if  there  ware  such 
irregularities,  as  to  which  we  need  express  no  opinion. 

The  appeal  then  fails  as  asainsc  respondents  Nos.  1  and  3  and  is 
dismissed  as  against  them  with  costs. 

It  is  contended  that  a  vakil  is  an  officer  of  the  Court  having  a  duty 
to  perform  in  connexion  with  a  sde  in  execution  of  a  decree  in  a  suit  in 
which  he  is  engaged  by  a  party  to  the  suit.  If  this  i-t  so,  the  sale  in  so 
far  as  the  three  items  of  property  purchased  by  E.  Kimi  Subbayyar, 
respondent  No.  2.  ar3  concerned  must  be  set  aside  as  void. 

[112]  It  is  true  that  vakils  are  spoken  of,  and  are  in  some  sense  officers 
of  the  Court,  but  we  think  that  the  words  used  in  Section  292  of  the 
Code  of  Civil  Procedure  are  not  used  in  this  sense,  and  that  a  vakil  cannot 
be  said  to  have  a  duty  to  perform  in  connexion  with  the  sale  as  therein 
required.  Goshain  Jug  Roop  Geer  v.  Ohingan  Lai  (1)  has  been  cited  as  indi- 
cature  of  the  probable  intention  of  the  Legislature,  but  it  appears  to  us  that 
if  the  Legislature  having  thi,t,  case  in  view  had  intended  to  prohibit  vakils 
generally  fron  purchasing,  thev  would  have  said  so  in  plain  language  as 
they  have  in  the  Transfer  of  Property  Act. 

We  must  have  regar  1  rather  to  being  assured  that  a  civil  right  has 
been  exoressly  taken  away  from  a  class  or  section  of  the  public  than  to 
what  may  or  may  not  be  desirable. 

We  consider  the  appeal  fails  as  against  the  respondent  No.  2  also  and 
dismiss  it  with  costs. 


10  M.  112. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Kernan. 


VENKATAVAEAGAPPA  (Defendant),  Appellant  v.  THIRUMALAI 
AND  OTHERS  (Plaintiffs),  Respondents." 
[30th  September  and  5th  October,  1886.] 

Landlord  and  tenant — Hindu  law  —  Wells  dug  with  consent  of  landlord — Condensation. 

Whore  tenants  from  year  to  year,  with  permission  of  the  landlord,  sank  wells 
in  the  land  demised. 

Held,  that  they  were  nos  entitled  under  Hindu  law  to  any  compensation 
therefor  from  the  landlord  ftfter  the  determination  of  the  tenancy. 

[R.,  27  M.  '211  =  14  M  L.J.  25  (34)  ;  ll  Ind.  Gas.  745    (755)  =  '2 1    M.L.J.  891  (916'  =  10 
M.L.T.  193  1208).] 

*  Second  Appeals  i>6  to  6i.  65.  66  and  73  of  Id86. 
(1)  2  N.W.P.  46. 
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APPEALS  from  the  decrees   of  K.  E.    Krishna   Menon,   Subordinate  1886 

Judge  at  Tinneveily,  modifying  the  decrees  of  G.  Eamasami  Pillai,  District  QCT  5 

Munsif  of  Tinneveily,  in  suits  167,  &c.,  of  1883.  —1  ' 

The  facts  necessary   for  the  purpose  of  this  report  are  set  out  in  the  APPEL- 

judgment  of  the  Courb  (COLLINS,  C.  J.,  and  KfiRNAN,  J.).  LATE 

Bhashyam  Ayyangar,  for  appellant.  PTVTT 

Subramanya  Ayyar,  for  respondents. 

JUDGMENT.  10  M" 11 

[113]  In  these  several  cases  ihe  appellant  is  the  defendant  in  several 
suits  brought  by  different  respondents  hereto. 

There  is,  however,  one  point  in  each  case,  the  determination  of  which 
by  this  Court  will  decide  the  rights  of  the  parties  respectively. 

That  point  is  whether  tenants  holding  from  fasli  to  fasli,  who  by  per- 
mission of  the  landlord  during  the  tenancy  sunk  welh  in  the  land  demised, 
are  entitled  at  the  end  of  their  tenancy  to  be  compensated  by  the  landlord 
for  their  expenditure  laid  out  in  sinking  the  wells. 

It  is  not  alleged  in  any  of  the  cases  that  the  landlord  ever  contracted 
to  pay  for  such  expenditure  or  to  compensate  the  tenants  therefore  at  the 
termination  of  their  tenancy.  Neither  is  it  alleged  that  there  exists  any 
custom  in  the  country  that  the  landlord  should,  in  such  circumstances, 
make  such  compensation. 

The  wells  are  found  to  be  not  built-up  wells,  but  wells  sunk  in  the 
following  manner,  viz.,  first.  6  feet  in  clay,  then  for  li  yards  in  gravel,  and 
then  down  to  the  bottom  in  quarried  rock. 

It  was  argued  that,  according  to  Hindu  law,  the  tenants  were  entitled 
to  such  compensation  ;  but  no  authority  in  Hindu  law  has  been  cited  so  as 
to  support  such  proposition. 

The  authority  of  Narada  cited  in  Thakoor  Chunder  Paramanick,  in  re 
(1)  refers  to  the  right  of  a  person,  who  erected  a  house  under  the  bonafide 
belief  he  was  entitled  to  the  land,  and  who  when  ejected,  Narada  held, 
was  entitled  to  take  away  the  house,  or  to  he  compensated  therefor.  To 
a  similar  effect  is  the  extract  from  the  Hidayah  cited  in  the  same  case 
when  land  is  let  for  building  or  for  planting. 

Shib  Doss  Banerjee  v.  Bamun  Doss  Mookerjee  (2)  is  to  the  same  effect 
in  the  case  of  an  expired  tenancy. 

These  authorities  refer  merely  to  cases  where  there  is  at  the  time  of 
the  expiration  of  the  tenancy  a  house,  or  other  building  of  any  sort  which 
has  been  erected  on  the  land  bv  the  tenant,  and  which  remains  there 
when  the  tenancy  expires,  and  which  is  cipable  of  being  removed  by  the 
tenant.. 

In  this  case  there  was  nothing  to  remove,  as  the  clay,  the  gravel,  and 
the  rock  are  part  of  the  freehold  and  belonged  to  the  landlord  and  never 
belonced  to  the  tenant. 

[114]  The  Tran-fer  of  Property  Act  does  not  affect  this  case,  the  facts 
of  which  took  place  in  .877. 

In  the  absence  of  contract  or  of  custom,  the  tenants  had  no  right  to 
be  paid  for  their  expenditure  in  sinking  the  wells,  though  the  landlord 
assented  to  such  sinking 

The  appeals  in  these  several  cases  must,  therefore,  be  allowed. 

In  each  case  the  following  decree  will  be  made  ;  the  decree  of  the 
Lower  Appellate  Court,  so  far  as  it  awards  compensation  to  the  respondent 

(1)  B.L.E.  Sup.  Vol.  595.  (2)  15  W.  B.  860. 
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1886        (or  respondents)  for  sinking  the  well,  as  claimed  in  this  suit,  and  costs  in 
OCT.  5.      relation  thereto,  will  be  reversed  with  costs  throughout  including  the  costs 
of  this  appeal ;  the  decrees  of  the  Lower  Appellate  Court  in  other  respects 
APPEL-     are  confirmed. 

LATE  

CIVIL. 

10  M.  114  (F.B). 
10  M'  112>  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt..,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt, 

and  Mr..  Justice  Parker. 


POKALA  (Plaintiff)  v.  MURUGAPPA  (Defendant.)* 
[26th  October,  1886.] 

Presidency  Small  Cause  Courts'  Act,  1882,  Section  18 — Suits  for  maintenance  cognizable. 

Presidency  Small  Cause  Courtis,  constituted  under  Act  XV  of  1882,  ar*  not 
debarred  from  entertaining  suits  for  main'enance  not  biped  on  contract  or  decla- 
ratory decree- 

CASE  referred  by  the  Judges  of  the  Small  Cause  Court  of  Madras. 

The  question  referred  was  whether  a  suit  for  maintenance,  where  the 
amount  had  not  been  fixed  by  contract  or  declaratory  decree,  is  cognizable 
by  Presidency  Small  Cause  Courts. 

Ambrose,  for  plaintiff. 

Defendant  did  not  appear. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR, 
BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

It  was  by  oversight,  no  doubt,  that  the  Court,  in  their  letter  of 
November  1882,  stated  that  in  Presidency  Small  Cause  Court  suits  for 
maintenance  could  not  he  maintained.  It  [115]  was  so  under  the  old 
Presidency  Small  Cause  Courn  Act  IX  of  1850. 

The  Presidency  Small  Causa  Courb  Act  XV  of  1882,  Section  18, 
authorizes  the  Court  to  entertain  all  suits  of  a  civil  nature,  except 
those  specially  set  out,  and  a  suit  for  maintenance  is  not  one  of  the 
latter. 

The  practice  of  the  Small   Cause  Court   before   the    Act  of    1882  to 
entertain  such  suits  was  justified  by  fche  jurisdiction  given   by  the  words 
of  the  Act  26  of  1864.  viz.,  "  debt,  damage  or  demand."     The  words  used  - 
in  Act  IX  of  1850  were  "  debt  or  damage." 

We  answer  the  question  referred  in  the  affirmative. 


*  Special  Case  81  of  1885. 
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10  H.  us. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Kernan. 


ALUBI  (Plaintiff),  Appellant  v.  KUNHI  Bl  AND  OTHERS 
(Defendants),  Respondents*      [14th  September,  and  2 1st  Oatober,  1886.] 

Limitation  Act,  Sctiedule  II,  Articles  131,  132,  140,  141 — Claim  for  arrears  of  revenue 
by  grantee  from  Government, 

The  right  to  the  revenue  on  certain  land  having  been  granted  to  the  trustees  of 
a  mosque,  the  said  grant  was  confirmed  by  Government  in  1866. 

In  1883,  a  suit  was  brought  to  recover  arrears  of  revenue  from  the  owners  of 
the  land.  It  was  found  that  no  payment  of  revenue  bad  ever  been  made  by  the 
defendants  to  the  trustees,  and  the  suit  was  dismissed  as  barred  by  limitation 
under  Article  144,  Schedule  II  of  the  Limitation  Act : 

Held,  that  the  suit  was  not  barred  and  that  the  plaintiff  was  entitled  to  recover 
12  years'  arrears  of  revenue. 

CR..  83  P.R.  1906  =  89  P.L.R.  1907;  D.,  15  M.  161  (163).] 

APPEAL  from  the  decree  of  L.  Moore,  Acting  District;  Judge  of  North 
Malabar,  confirming  the  decree  of  B.  D'Eozario,  District  Munsif  of  Pynad, 
in  suit  19  of  1883. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
Judgment. 

Bhashyam  Ayyanyar  and  Anantan  Nayar,  for  appellant. 

Jaqa  Rau  Pillai,  for  respondents. 

The  Court  (COLLINS,  C.J.,  and  KERNAN,  J.)  delivered  the  following 

JUDGMENT. 

[1 1 6]  This  is  a  suit  by  the  plaintiff  (Valagath  Syed  Alubi  bin  Hassan 
Hydros  Koya  Thangal,)  as  inam-holder  and  manager  of  a  mosque  to  recover 
revenue  of  Es.  8  per  annum  charged  on  the  plaint  paramba.  It  is  admit- 
ted by  the  defendants  (Kuohi  Bi  and  two  others)  who  are  the  jenmis  of 
the  paramba,  that  it  is  charged  perpetually  with  Es.  8  per  annum  in  favor 
of  Government.  It  is  also  admitte  \  that  (he  Government  transferre  i  the 
revenue  of  the  paramba  very  many  years  ago  in  the  time  of  Tipnu  Sultan 
to  the  trustees  of  the  mosque.  The  Inam  Commission  deed  is  dated  the 
23rd  Auril,  1866.  The  trustees  of  the  mosque  therefore  became,  oo  the 
transfer  by  Government,  entitled  to  recover  from  the  jenmis  of  the  paramba 
the  revenue  which  thereafter  hecame  due  and  payable.  Jr.  has  been  found 
that  the  reni  or  revenue  of  Es.  8  par  annum  has  no";  be^n  paid  by  the 
jenmis  to  the  trustees  of  the  mosque  at  any  time,  although  payment  was 
demanded  mire  than  1 2  years  before  suit.  The  question  raised  in  the  Courts 
below  and  here  is  whether  the  right  of  tho  trustees  of  the  mosque  is  barred 
by  limitation. 

The  District  Judge  has  decided  that  the  relation  of  landlord  and  tenant 
never  subsisted  batween  t.b.3  olaintiff  and  the  trustees  of  the  mosque  and 
the  jenmis.  and  that  the  plaintiff's  suit  is  barred  by  adverse  possession 
under  Article  144  of  the  Limitation  Act.  But  it  is  clear  that  there  has 
been  no  adverse  possession  of  the  land  by  the  defendants,  inasmuch  as 
the  defendants  are  entitled  to  hoH  the  land,  and  the  plaintiff  does  not 
seek  to  recover  possession. 

*  Second  Appeal  115  of  1886r 
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The  possession  of  the  land  by  defendants  is  not  adverse  to  plaintiff, 
as  defendants  admit  they  hold  the  land  subject  to  the  payment  ot  the 
revenue  to  the  pariy  entitled.  The  plaintiff  is  the  person  entitled  to  the 
revenue  which  defendants  are  bound  to  pay.  Article  140  of  the  Limita- 
tion Act  does  not  apply.  Ttie  plaintiff  does  not  seek  to  recover  the  pos- 
session of  immoveable  property  or  any  interest  therein  wituin  the  meaning 
of  Article  140. 

What  the  plaintiff  seeks  to  recover  is  rent  or  revenue  which  has 
accrued.  Each  year's  rent  or  revenue  is  a  recurring  right  within  Article 
131.  It  is  not  correct  to  say  that  the  relation  of  landlord  and  tenant  did 
not  subsist  between  the  trustees  of  the  mosque  and  the  jenmis,  inasmuch 
as  the  plaintiff  is  the  party  entitled  to  recover  the  rent  or  revenue  pay- 
able out  of  the  land,  and  the  defendants  as  the  jenmis  in  possession  of 
the  land  are  bound  to  pay  the  plaintiff  [117]  such  rent.  We  think  the 
plaintiff  is  entitled  to  recover  Ivi  years'  rent  or  revenue  up  to  the  date 
of  suit  under  Article  131  ad  a  recurring  right,  and  also  under  Section  132 
as  money  charged  on  laud.  The  fact  that  the  trustees  of  the  mosque  did 
not  proceed  to  recover  rent  which  accrued  more  than  12  years  before  suit 
cannot  bar  their  right  to  the  rents  accrued  during  12  years  before  suit. 

We  reverse  the  decrees  of  the  Lower  Courts  and  make  a  decree  for 
payment  by  the  defendants  who  admit  their  possession  of  the  lands 
during  the  accruing  of  the  12  years'  rent  or  revenue  with  costs  of  this 
suit  and  appeal. 

10  M.  117  =  11  Ind.  Jur.  100  =  11  Ind.  Jur    291 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


EAVUNNI  MENON  (Plaintiff),  Appellant  v.  KUN.IU 

NAYAR  AND  OTH&KS  (Defendants),  Respondents* 

[18th  August  and  4th  November,  1836.] 

Civil  Procedure  Code,  SectionSll. 

R  having  obtained  a  decree  for  money  against  K,  the  karnavan  of  the  defend- 
ants, K  died  and  the  defendants  were  made  parties  to  the  suit  as  representatives 
of  K. 

Tarwad  property  was  then  attached  by  R,  and  the  defendants  having  objected, 
the  Court  raised  the  attachment.  R  sued  for  a  declaration  that  the  property 
released  was  liable  to  be  sold  : 

Held,  that  tha  suit  was  birred  by  Section  244  of  the  Code  of  Civil  Procedure. 

[Appr.,  23  M.  195  (200)  (F.B.) ;  R.,  12  A.  73  (78) ;    23  B.  237  (241)  ;  17  M.  399  (401).] 

APPEAL  from  the  decree  of  V.  P.  D'Eozario,  Subordinate  Judge  of 
South  Malabar,  reversing  the  decree  of  T.  Subbannacharyar,  District; 
Munsif  of  Kutnaci,  in  suit  77  of  1884. 

The  facts  appear  sufficiently  from  the  judgment  of  the  Court 
(COLLINS,  C.  J.,  and  BRANDT,  J.) 

Parthasaradhi  Ayyangar  and  Sankaran  Nayar,  for  appellant. 

Sankara  Menon,  for  respondents. 

JUDGMENT. 

Padinharam  Kunnath  Eavunni  Menon,  the  appellant  (plaintiff), 
obtained  a  decree  for  money  in  original  suit  314  of  1882  on  the  file  of  the 

*  Second  Appeal  297  of  1386. 
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District  Munsif  of  Oowgat  against  Kondi   Menon,  the  late  karnavan  of        1886 
the  defendants  (respondents).  Nov.  4. 

[118]    The    judgment-debtor    having   died,    the   respondents    were 
brought  upon  the  record  in  Original  suit  314  of  1882,  on  the  aoplication  of     APPEL- 
the  appellant  :  when  the  latter  proceeded  to  execute  the  decree   by  attach-       LATE 
ing  certain  immoveable  prooerty,  the  respondents  objected  on  the  ground      OlVIL. 
that  the  property  attached  was  tar  wad  property  and  therefore  not  liable  in 
execution  of  the  decree  :  on  their  petition  of  objection,  an  order,   purporting  10  "•  11"'™ 
(as  we  are  informed)   to  be  pissed  under  Section  280,  Civil  Procedure  **  *n<*  t*ap< 
Code,  was  made  on  the  13th  April  1883.   releasing  the    property    from      ^0  =  li 
attachment.     On  the    12th    February    1884,    the    appellant    filed  this     Ind-  Jap> 
suit.  29i- 

The  respondents  pleaded,  first  that  the  judgment-debt  was  not 
incurred  by  Kondi  Menon  in  his  capacity  of  karnavan  ;  that  if  it  was,  it 
was  incurred  for  purposes  not  binding  on  the  tarwad ;  and  that  the 
properties  were  not,  as  alleged  by  the  plaintiff  in  the  suit,  the  self-acquisi- 
tion of  Konrii  Menon. 

The  Court  of  First  Instance  gave  decree  for  the  appellant.  On  appeal, 
the  Subordinate  Judge  dismissed  the  suit  on  the  ground  that  the  ques- 
tions in  dispute  between  the  parties  are  questions  arising  between  them 
in  execution  of  the  decree  in  Original  suit  314  of  1882,  and  must  therefore 
be  decided  in  execution,  under  the  provisions  of  Section  244,  Civil  Proce- 
dure Code,  and  cannot  be  made  the  subject  of  a  separate  suit ;  and  he 
refers  to  the  casaof  Kuriyali  v.  Mayan  (l). 

It  is  contended  in  appeal  that  the  present  suit  will  lie  :  that  an 
order  having  bean  made  against  the  appellant  under  Section  280,  Civil 
Procedure  Code,  he  must  either  file  a  suit  as  allowed  under  Section  283 
or  accept  the  decision  as  final ;  and  reference  is  made  to  Arunachala  v. 
Zamindar  of  Sivaoiri  (2).  to  Ramakrishna  v.  Namasivaya  (3),  and  to 
Ittiachan  v.  Velappan  (4). 

On  the  other  side,  it  is  urged  that  Kuriyali  v.  Mai/ > in  is  directly  in 
point,  and  concludes  the  apoellint,  and  that  the  other  cases  cited  are  not 
to  the  point  or  may  be  distinguished. 

The  Full  Bench  case  of  Ramakrishna  v.  Namasivaya  is  not  in  point 
here :  the  two  members  of  the  undivided  family  who  had  hypothecated 
the  family  property  were  alive  ;  the  sons  of  those  members  had  not  been 
made  parties  to  the  original  suit,  either  before  or  after  decree. 

[119]  One  of  the  learned  Judges  who  took  part  in  the  case  of  Kuriyali 
v.  Mayan  also  sat  on  the  bench  which  decided  Arunachala  v.  Zamindar  of 
Sivayiri,  but  no  reference  is  nrade  in  the  latter  to  the  former  case.  It  is 
to  be  presumed  then  that  the  learned  Judge  who  heard  both  cases  was  of 
opinion  that  there  is  nothing  contradictory  in  the  two  decisions  ;  and  if 
there  is  not,  then  there  is  nothing  to  prevent  us  from  following  the  decision 
in  Kuriyali  v.  Mayan. 

A  claim  may  ba  preferred  bv  a  -judgment-debtor,  as  well  as  by  a 
stranger,  under  Section  278,  Civil  Procedure  Code,  provided  that  the  claim 
be  of  the  nature  specified  in  the  following  sections,  e.g..  on  the  ground 
that  the  property  when  attached  was  in  the  possession  of  the  judg- 
ment-debtor, not  on  his  own  account,  but  in  trust  for  a  third  party  (see 
Shankar  Dial  v.  Amir  Haidar  (5)  and  casi3s  there  cited) ;  but  where,  as 
in  this  case,  the  objection  that  the  property  attached  is  not  liable  to 

(1)  7  M.  255.  (2)  7  M.  828.  (3)  7  M.  295. 

(4)  8  M.  484  (488).  (5)  2  A.  752. 

833 
M  III— 105 


10  Mad.  120 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol, 


1886       attachment  is  made,  nob  on  one  of  the  grounds  specified  in  Section  231  or 

Nov.  4.      in  Section  2h2,  hut  on  a  ground  which  raises  a  question  determinable  under 

some  other  special  section,   e.g.,   under   Section  234   and  Section  244,  in 

APPEL-     execution,  then  the  order  made  should  not  be  passed  under  Section  280  ; 

LA.TE       and  the  fact  that  an  order  was  passed  purporting  to  have  been  made  under 

CIVIL.      tnat  section   cannot    give  the    appellant   a   right  to  file  a  separate  &uit, 

whether  under  the  provisions  of  Section  283  or  otherwise.     It  remains  to 

10  M.  117=  Decide  whether  Arunachala's  case  is  clear  authority  for  the  proposition 

10  Ind,  Jur.  that  a  suit  of  the  nature  before  us  will  lie ;  and  we  are  of  opinion  that  ifr 

100=11      is  not> 

Ind.  Jar.  The  transactions  out  of  which  the  suit  in  that  case  arose  were  very 

29*.  similar  to  those  which  led  to  the  suit  eventually  disposed  of  in  anpeal  by 
the  Privy  Council,  MiMayan  v.  Zamindar  of  Sivagiri  (1).  The  latter  suit 
was  in  the  first  instance  thrown  out  on  the  ground  that  the  questions 
therein  raised  could  be  disposed  of  in  execution  of  a  decree  in  another 
suit  in  which  the  plaintiff  had  already  taken  out  execution,  but  this  Court 

reversed  that  judgment  stating  that  ''  the  questions  raised are  the 

liability  of  the  property  in  the  hands  of  the  present  zamindar  to  satisfy 

the  decree  obtained  by  the  plaintiff  against  the  late    zamindar The 

question  of  liability   and    of  its  extent  being  one    of  very  considerable 

difficulty a  suit  regularly  conducted  was  the  [120]  most  appropriate 

method  of  determining  it,"  and  the  suit  was  determined  by  their  Lordships 
on  the  merits. 

This  fact,  however,  clearly  cannot  be  taken  as  authority  for  the 
proposition  that  any  and  every  question  at  issue  between  parties  in 
execution  of  the  decree  should,  even  if  it  might,  be  determined  by  separate 
suit. 

The  decision  in  Arunachala's  case  was  based,  in  the  first  instance,  on 
the  ground  that  the  Judicial  Committee  had  allowed  a  similar  suit  in  pre- 
cisely similar  circumstances  against  the  same  judgment-debtor,  and  that 
after  that  decision  of  the  Privy  Council,  it  could  not  be  denied  that  the 
zamindari  ought  to  be  made  available,  if  nor,  in  execution  (and  in  pro- 
ceedings in  execution,  the  defendant  had  succeeded  in  his  contention  that 
the  zamindari  was  not  assets  in  his  hands  available  in  execution) 
than  in  a  separate  suit ;  and,  secondly,  that  after  the  death  of  the  original 
debtor-zamindar  "  since  it  had  been  decided  that  the  estate  did  not 
constitute  assets  which  could  be  seized  in  execution,"  it  was  open  to  the 
creditor  by  a  separate  suit  to  enfoice  the  debt,  so  far  as  it  was  binding  on 
the  deceased  debtor,  against  his  successor. 

In  the  case  before  us,  it  is  not  clear  on  what  ground  execution  was 
refused,  whether  on  the  ground  that  the  properties  attached  did  not  con- 
stitute assets  of  the  deceased  decree-debtor  in  their  hands,  or  that  being 
tarwad  property  it  was  not  liable  in  execution  of  a  decree  not  passed 
against  the  deceased  in  his  capacity  of  karnavan  of  the  tarwad  ;  but  it 
does  appear  that  the  appellant  then  pleaded  that  the  property  was  the 
separate  property  of  the  deceased  (in  which  case,  supposing  that  it  was 
undisposed  of  at  his  death,  it  would  have  become  the  property  of  the 
tarwadj  and  it  is  to  be  presumed,  the  contrary  not  being  shown,  that  the 
finding  on  this  point,  viz.,  whether  or  not  the  property  was  the  separate 
property  of  the  deceased  was  against  the  appellant,  and  had  the  order 
then  made  been  made,  as  it  could  and  should  have  been  made,  not  under 
Section  278  but  under  Section  244,  the  appellant  would  have  had  a  right 

(1)  6M.  1. 
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of  appeal  against  that  order,  and  of  second  appeal  from  any  order  passed        1886 
in  appeal  therefrom,  and  as  before  said,  the  erroneous   passing  of  an  order      Nov.  4. 
purporting  to  be  made  under  Section  280  cannot  give  him  a  right  to  bring 
a  separate  suit.  APPEL- 

From  the  decision  in  Ittiachan  v.  Velappan,  it  does  no  doubt  appe  ir       LATE 
that  a  separate  suit  was  held  to  lie  for  a  declaration  that   [12 1  ]   tarwad      CIVIL 
property  attached  in  execution  of   a  decree  obtained   by  the  plaintiff  in 
another  suit,   and  released  from  attachment    on   the  objections  of  two  10  M-  117  = 
members  of  the  family,  defendants  in  the  second  suit,  was  liable  in  satis-  1*  Ifl(*.  Jur. 
faction  of  the  decree  in  the  original  suit :  but  in  that  case,  the  debtor  wno      100  =  11 
had  contracted  the  debt   was  alive,  and   was  a    party  to  the  second  suit :     In<k  Jur. 
and  what,  was   decided  by  the   lower  courts   was  that  the  circumstances        294. 
were   insufficient  to  invalidate  the   obligation   created  by  the  karnavan, 
the  original  debtor,  and  that  the   money  having   been  raised  and  used  for 
the  benefit  of  the  tarwad,  and  the  property  being  tarwad  property,  it  was 
available  for  sale  to  satisfy  the  original  decree. 

It  was  held  eventually  by  this  court  that  the  original  debtor  not 
having  been  in  the  first  suit  impleaded  as  karnavan,  and  there  being 
nothing  on  the  face  of  the  proceedings  to  show  that  he  was  impleaded  as 
karnavan,  the  suit  must  fail.  But  this  is  immaterial  for  our  present 
purpose. 

In  the  present  case,  however,  it  is,  as  before  stated,  not  shown  that 
the  question  in  issue  in  execution  between  the  judgment- creditor  and  those 
whom  he  had  himself  brought  on  the  record,  as  the  representatives  of  the 
deceased  judgment-debtor,  was  not  one  which  could  not  have  been,  and 
ought  not  to  have  bean,  decided  in  execution  and  in  execution  alone,  and 
we  hold  that  it  was  rightly  decided  that  the  present  suit  will  not  lie ;  and 
we  dism  iss  this  appeal  with  costs. 


10  M.  121. 
APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  KAMANDU.* 
[12th  April,  28th  July  and  29th  October,  1886.] 

Boat  Rules  in  Madras  Ports — Refusal  to  carry  cargo  without  reasonable  excuse. 

By  the  Boat  Rules  of  a  certain  port  it  was  provided,  (1)  that  all  licensed  boats 
must  carry  such  number  of  passengers  and  quantity  of  goods  as  should  be  ex- 
pressed in  the  license  ;  and  ('2|  that  the  owner  of  a  licensed  bott  who  should 
refuse  to  let  bis  boat  on  [122]  hire  without  assigning  reasonable  and  satisfactory 
grounds  for  such  refusal  should  be  liable  to  a  penalty : 

Held,  that  a  refusal  by  a  person  in  charge  of  a  licensed  boat  to  receive  goods 
on  board  unless  a  tally-man  was  sent  with  them,  on  the  ground  that  he  could 
not  count,  was  not  a  reasonable  and  satisfactory  cause. 

[R.,  9  Or.  L.J.  56  (57)  =  4  N.L.B.  163]. 

CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure 
by  A.  L.  Lister,  Sessions  Judge  of  Godavari. 

The  facts  are  fully  set  out  in  the  judgments  of  the  Court  (MUTTU- 
SAMI  AYYAR,  BKANDT  and  PARKKR,  JJ.). 

*  Criminal  Revision  Case  706  of  1885. 
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1886  JUDGMENTS. 

OCT.  29  PARKER,  J. — The  defendant  is  the  syrang  of  a  boat  at  Cocanada  and 

has  been  convicted  by  the  Port  Offiqer  as   Special   First-class   Magistrate 

APPEL-     for  refusing  to  hire  out  his  boat,  punishable  under  Section  14  of  the  Boat 

LATE       Rules  for  that  port. 

CRIMINAL.  The  evidence  shows  that  the  cotton  to  be  shipped  was  brought  along- 
side the  wharf,  but  the  defendant  refused  to  receive  it  on  board  without  a 
10  M.  121.  tally-man.  Mr.  Wilkinson,  the  godown-keeper  of  Messrs.  Simpson 
Brothers  (the  shippers),  told  him  that  the  responsibility  for  the  safety  of 
the  goods  was  on  him,  the  syrang,  but  defendant  would  not  admit  this.  In 
his  defence  be  stated  that  he  was  not  acquainted  with  English  or  Hindus- 
tani nor  did  he  know  how  to  count,  and  therefore  he  refused  to  ship  the 
cargo  unless  a  tally-man  were  given  him  to  take  the  responsibility  for  the 
delivery  of  the  goods  off  his  hands.  Defendant  further  stated  that 
Mr.  Wilkinson  then  told  him  he  did  not  want  his  (defendant's)  boat. 

Section  14  of  the  Boat  Eules  provides  a  penalty  for  any  owner  of  a 
licensed  boat  who  shall  refuse  to  let  his  boat  on  hire  without  assigning 
reasonable  and  satisfactory  cause  for  such  refusal.  Mr.  Wilkinson  does 
not  in  his  evidence  say  that  defendant  refused  to  let  his  boat,  but  that 
he  refused  to  take  the  goods  unless  a  tally-man  were  sent  with  them. 
The  question  is  whether  defendant  assigned  reasonable  and  satisfactory 
cause  for  such  refusal. 

It  appears  to  me  that  he  did.  His  inability  to  count  and  to  speak 
English  or  Hindustani  was  an  argument  which  a  reasonable  man  might 
not  unfairly  assign  for  refusing  to  be  held  responsible  for  goods  when  for 
their  proper  custody  such  knowledge  was  required.  It  is  not  shown  that 
the  reasons  assigned  were  untrue,  and  tha  Sessions  Judge  has  explained 
that  it  was  a  physical  impossibility  for  the  defendant  under  the  circum- 
stances to  perform  the  duty  which  Mr.  Wilkinson  sought  to  impose  upon 
him. 

[123]  I  observe  that  the  Port  Officer  (Mr.  Baker)  allowed  the  com- 
plainant (Mr.  Wilkinson)  to  put  questions  to  the  accused  as  to  what  took 
place  on  the  occasion — apparently  with  a  view  of  convicting  defendant 
out  of  his  own  mouth.  Such  a  procedure  is  quite  unauthorized  by  law. 
Section  342  of  the  Criminal  Procedure  Code  allows  the  Court, — but  never 
the  complainant, — to  put  questions  to  the  accused  ;  but  the  power  of  the 
Court  itself  to  put  questions  is  limited  to  the  single  purpose  of  enabling 
the  accused  to  explain  circumstances  which  appear  in  evidence  against  him. 

I  would  set  aide  the  conviction  and  direct  that  the  fine,  if  levied,  be 
refunded. 

BRANDT,  J. — The  Session  Judge  refers  the  conviction  in  this  case  as 
unsustainable  on  the  ground  that  the  accused  had  reasonable  cause  for 
refusing  to  let  on  hire  for  the  carriage  of  goods  a  boat  licensed  to  ply  for 
hire  at  the  port  of  Cocanada. 

The  .grounds  on  which  the  Session  Judge  bases  his  reference  are  that 
the  accused  pleaded  that  not  being  acquainted  with  English  or  with 
Hindustani  he  could  not  count,  or  "  tally  "  an  account :  that  "  the  physical 
impossibility  of  a  syrang  counting  bags  or  bales  of  goods,  guarding  them 
through  the  night,  and  watching  them  while  he  is  steering  the  boat  to  the 
steamer  and  then  seeing  them  delivered,  is  so  apparent  that  the  hesitation 
of  the  syrang  to  incur  criminal  responsibility  for  short  delivery  seems 
natural,"  that  is,  that  his  refusal  to  carry  the  goods  unless  a  tally  peon 
was  sent  by  the  shippers  in  charge,  to  relieve  him  from  responsibility  for 
custody  of  the  goods  was  "reasonable  and  satisfactory." 
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The  Session  Judge  says,  "  the  question  at  issue  really  is  whether  a 
syrang  is  responsible  for  the  safety  of  the  goo-is  placed  on  his  boat ;"  and 
he  refers  to  a  case  in  which  another  syrang  at  the  same  port  was  convicted 
of  criminal  breach  of  trust  as  a  carrier  in  respect  of  one  bag  of  jaggery, 
which  conviction  was  reversed  in  appeal  by  this  Court. 

I  am  of  opinion  that;  the  conviction  in  this  case  is  not  bad  in  law. 
Under  the  rules  framed  by  Government  under  the  provisions  of  Act  VII  of 
1867,  the  owners  of  only  such  boats,  as  are  duly  licensed,  are  authorized 
to  ply  for  hire  at  the  several  ports  named,  arid  this  being  so  it  is  not 
unreasonable  that  under  the  terms  of  the  license  issued  (which  the  rules 
provide  shall  be  fully  explained  to  the  owners),  they  should  be,  as  they  are, 
bound  to  let  their  boars  on  [124]  hire  for  the  carriage  of  goods  or  passen- 
gers, as  the  case  maybe,  unloss  "  reasonable  and  satisfactory"  cause 
for  refusal  be  shown. 

There  is  no  question  here  as  to  the  "  criminal"  responsibility  of  the 
owner  or  syrang,  and  the  fact  that  one  syrang  was  charged  with  criminal 
breach  of  trust  in  respect  of  certain  goods  committed  to  his  charge  does 
not  affect  the  question. 

That  the  owner  of  a  licensed  boat,  or  person  deputed  by  him,  who  is 
required  under  Section  14  to  let  his  boat  on  hire  for  the  carriage  of  cargo, 
is  prima  facie  responsible  for  the  carriage,  safe  custody  and  delivery  of 
such  goods  admits,  as  it  seems  to  me,  of  no  question  ;  to  what  extent  he  is 
so  liable  may  admit  of  question,  having  regard  to  the  special  circumstances 
of  each  case,  but  the  ordinary  rule  would  certainly  seem  to  me  to  apply, 
viz.,  that  when  goods  are  bailed  by  one  to  another  for  carriage  it  is  no 
answer  to  an  action  brought  for  recovery  of  damages  for  breach  of 
the  engagement,  to  say  that  the  goods  were  lost  on  the  way  ;  the  very 
fact  of  the  loss  affords  prima  facie  evidence  of  neglect  and  want  of  care. 

In  the  criminal  case  to  which  reference  was  mide  above,  the  shippers 
had,  it  appears,  voluntarily  sent  a  tally-man  or  peon  in  charge  of  the 
goods  shipped,  and  it  was  loandthat  he  hadtne  key  of  the  hold  in  which 
the  goods  wera  placed,  and  therefore  had  immediate  custody  of  them, 
and  the  question  was  not  as  to  the  civil  liability  of  the  carrier,  but  as  to 
whether  the  latter  was  guilty  of  the  criminal  offence  imputed. 

The  excuse  that  the  accused  could  not  count  the  goods  because  he  did 
not  know  English  or  Hindustani  appears  to  me  not  reasonable:  it  does  not 
follow  that  because  he  did  not  know  those  languages  he  could  not  keep 
count  of  such  things  as  bales  of  cotton,  to  the  number  which  his  boat 
would  hold  ;  and  acceptance  of  the  license,  in  my  opinion,  implies  an  under- 
taking on  the  part  of  the  owner  of  the  boat  to  accept  for  conveyance  goods 
to  be  carried  from  the  port  to  vessels  in  the  roads  or  harbour,  and  for  deli- 
very of  such  goods,  at  the  side  of  such  vessels,  and  vice  versa;  if  the  excuse 
in  the  case  is  held  to  be  reasonable  and  satisfactory,  a  person  employing 
such  a  boat  for  hire  must  always  provide  a  servant  to  have  the  goods 
counted  as  embarked,  and  again  when  disembarked.  Even  then  the  liabi- 
lity of  the  boat-owuer  or  syrang  as  a  carrier  would  remain  the  same  bet- 
ween tho  time  when  receipt  was  given  for  the  goods  counted  and  delivered, 
and  the  time  when  they  were  again  taken  charge  of  by  the  tally-man  for 
the  purpose  of  unloading  ;  [125]  unless,  as  the  Session  Judge  would 
appear  to  suggest,  the  carrier  can  insist  that  he  is  under  no  liability  for  the 
safe  custody  of  goods  carried  on  his  boat,  but  only  for  their  conveyance,  on 
the  responsibility  and  in  the  custody  of  the  shipier's  servant  in  charge. 
For  such  a  proposition  there  is,  as  it  appears  to  ma,  no  foundation. 
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1886  I  am  then  of  opinion  that  the  cause  assigned  by  the  accused  for  refusal 

OCT.  a9.     to  hire  his  boat  for  conveyance  of  the  goods  tendered  in  this  case  for  carri- 
age, viz.,  "that  he  would  not  ship  the  cargo  unless  a  tally-man  was  given," 
APPEL-     was  not  reasonable  and  sufficient. 

LATE  I  agree  with  Mr.  Justice  Parker's  remarks  as   to  the   impropriety  of 

CRIMINAL.  ^ne  Magistrate's  procedure  commented  on  at  the  end  of  his  judgment. 
~~ Owing  to  the  difference  of  opinion  in  the  Court  the  case  was  referred 
•  to  a  third  Judge  under  Section  429  of  the  Code  of  Criminal  Procedure. 
The  Acting  Government  Pleader  (Mr.  Powell},  for  the  Crown. 
MUTTUSAMI  AYYAR,  J. —  The  facts  of  the  case  are  sufficiently 
stated  by  my  learned  colleagues  in  their  judgments,  and  I  do  not 
consider  it  necessary  to  repeat  them  at  length.  It  appears  that  some 
cotton  to  be  shipped  was  brought  alongside  the  whurf  at  Cocanada,  but  the 
accused  refused  to  receive  it  in  his  boat  without  a  tally  man.  Mr.  Wilkinson, 
the  godown-keeper  of  Messrs.  Simpson  Brothers,  the  shippers,  told  him 
that  the  responsibility  for  the  safety  of  the  goods  was  on  him,  the 
syrang,  but  the  accused  denied  that  it  was  so.  In  his  defence  he  said 
he  was  not  acquainted  with  English  or  Hindustani  and  he  did  not 
know  how  to  count,  and  that  he  therefore  refused  to  ship  the  cargo 
unless  a  tally-man  were  given.  It  is  provided  by  Section  14  of  the 
Boat  Eules  that  any  owner  of  a  licensed  boat  or  person  deputed  by 
him  refusing  to  let  on  hire  his  boat  without  assigning  reasonable  and  satis- 
factory cause  for  such  refusal  should  be  liable  to  a  penalty  not  exceeding 
Es.  10.  The  question  for  decision  is  whether  in  declining  to  take  in  the 
cargo  unless  a  tally-man  were  provided,  the  accused  assigned  a  reasonable 
and  satisfactory  cause.  It  may  be  that  if  there  was  nothing  in  the  rules 
themselves,  a  person  who  did  not  know  how  to  count  might  reasonably 
require  the  assistance  of  a  tallv-man.  But  it  is  provided  by  Section  8 
that  if  any  boat  is  loaded  with  passengers  or  cargo  beyond  what  is 
specified  in  the  license,  the  tindal  of  such  boat  shall  be  liable  to  a  fine, 
and  hy  Section  7  that  all  boits  must  carry  such  number  of  passengers  and 
[126]  quantity  of  eoois  as  shall  be  expressed  in  the  license,  a  refusal  to 
take  which  will  subject  the  owner  to  the  loss  of  hire  and  suspension  of 
license,  if  considered  necessary.  These  sections  presuppose  that  the  person 
in  charge  of  a  licensed  boat  is  able  to  count  the  number  of  passengers 
taken  into  the  boat  and  compare  it  with  the  number  mentioned  in  the 
license  and  to  ascertain  the  quantity  of  cargo  shipped  and  compare  it 
with  the  quantity  specified  in  the  license.  As  all  the  sections  must  be 
read  and  construed  together,  I  do  not  consider  that  the  cause  assigned  by 
the  accused  for  his  refusal,  viz.,  his  inability  to  count,  is  a  reasonable 
and  satisfactory  cause  within  the  meaning  of  Section  14.  The  accused 
ought  not  to  have  taken  charge  of  a  licensed  boat  unless  he  knew  how 
to  count  or  was  provided  by  the  owner  with  men  who  knew  how  to  count 
for  him. 

The  conclusion  I  come  to  is  that  the  refusal  of  the  accused  to  let 
his  boat  on  hire  unless  the  shippers  provided  a  tally- man  was  not  a  refusal 
for  a  reasonable  and  satisfactory  cause  within  the  meaning  of  Section  14. 
I  am  also  of  opinion  that  the  criminal  revision  case  mentioned  by  the 
Session  Judge  is  not  in  point. 

I  quite  agree  with  the  remarks  of  Mr.  Justice  Parker  on  the  Magis- 
trate's procedure. 

The  result  is  the  conviction  will  stand,  and  this  Court  must  decline 
to  interfere  on  revision. 
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APPELLATE  CEIMTNAL.  DEC-  29- 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt.  APPEL- 

LATE 
in  re  EATNA  MUDALI.*  CRIMINAL. 

[10th  and  29oh  December,  1886.]  

10  M.  126  = 

Penal   Code,  Sections  295,  297 — Defiling  a  place  of  worship — Trespass  on  a  place  of  *  Weir  2S6 
sepuhhre. 

R,  a  Hindu,  had  sexual  intercourse  with  a  woman  within  an  enclosure 
surrounding  the  tomb  of  a  Muhammvlan  Fakir.  He  was  convicted  under  Section 
295  of  the  Indian  Penal  Code  : 

Held,  that  in  the  absence  of  proof  that  the  place  was  used  for  worship  or 
otherwise  held  sacred,  the  conviction  was  bad,  and  that  it  should  be  altered  to  a 
conviction  under  Section  297  of  the  said  Code. 

£R.,  U.B.R.  (1892-1896)  199  Or.] 

THIS  was  a  case  referred  for  the  orders  of  the  High  Gourb  under 
£127]  Section  438  of  the  Code  of  Criminal  Procedure  by  E.G.  Johnson, 
Acting  District  Magistrate  of  Chingleput. 

Tbe  faces  necessary  for  the  purnose  of  this  report  ap  near  from  the 
judgments  of  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.). 

Counsel  were  not  instructed. 

JUDGMENTS. 

BRANDT,  J. — The  finding  is  that  the  accused  had  sexual  intercourse 
with  a  woman  within  an  enclosure  surrounding  a  tomb  or  "  in  one  corner 
of  the  sepulchre  "  under  which  the  remains  of  a  Muhammadan  'Fakir,' 
venerated  by  some  of  his  co-religionists,  are  buried,  and  that  finding  must 
be  accepted. 

The  accused  has  been  convicted  under  Section  295  of  the  Indian 
Penal  Code  and  sentenced  to  rigorous  imprisonment  for  three  months. 
The  District  Magistrate  is  of  opinion  that  the  First-class  Divisional 
Magistrate's  conviction  cannot  be  supported  in  law,  on  the  grounds 
(1)  that  there  is  nob  sufficient  evidence  on  the  record  that  the  place  is  "  held 
sacred  by  any  class  of  persons,"  (2)  that  an  intention  to  insult  is  not 
only  not  proved,  bub  negatived  by  the  evidence  as  to  the  time  whin  and 
the  circumstances  in  which  the  act  was  committed,  (3)  that  it  is  at  least 
doubtful  whether  a  knowledge  that  any  class  of  persons  was  likely  to 
consider  the  act  as  "an  insult  to  their  religion  "  can  legally  be  imnuted  to 
the  accused.  I  concur  with  the  District  Magistrate  in  considering  that 
the  intent  to  insult  is  negatived  by  the  time  aft  which  the  act  was  com- 
mitted, viz..  9  P.M.,  and  by  the  fact  that  his  detection  was  the  resulb  of  a 
mere  chance,  and  that  the  only  reasonable  inference  is  that  the  place  was 
selected  as  one  in  which  the  accused  might  gratify  his  passion  in  reason- 
able hope  or  on  a  calculation  that  he  would  not  bo  discovered.  I  am 
further  of  opinion  that  there  is  not  sufficient  legal  evidence  tha*;  this  place 
is  a  place  "neld  sacred  bv  any  clas^  of  uersons."  within  the  meaning  of  the 
words  as  used  in  Section  295  of  the  Penal  Cole  ;  nor  that  the  knowledge 
that  the  act,  if  detected,  wouM  be  considered  an  insult  to  the  religion  of 
auch  persons,  can  be  legally  inferred. 

There  is  a  distinction,  not  arbitrary,  between  objects  which  are 
objects  of  respect  and  even  veneration  and  objects  which  are  held  sacred; 

*  Criminal  Revision  Case  697  of  1886. 
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1886        as  an  example  of  the  former,    I  may  refer  to  a  place  of  sepulchre  (not 

DEC.  29.     actually  consecrated,  as  in  t.he  case  of  ground  specially  consecrate!  for  that 

purpose  accotding  to  the 'rites  of    Christian  churches),    as   distinguished 

APPEL-     from  a  place  for  worship  to  the   deity  or    where  an  idol  or  altar  is    kept ; 

LATE       and  such    distinction  [128]   appears  to  have    been  ke,  t    in  view  by  the 

CRIMINAL.  Legislature,  lor  while  Section  295  deals  with  the  latter  class  of  objects  and 
places,  Section  297  deals  more  especially  with  trespasses  on  places  of  sepul- 

10  M.  126=   chre  and  places   set  apart  for  the  performance  of  funeral  rites  and  as 

1  Weir  236.  depositories  for  the  remains  of  the  dead. 

Now  there  is  no  evidence  before  us  that  this  pi-ace  was  specially 
consecrated,  and  though  we  are  aware  that  Muhammadans  not  uncommon- 
ly resort  to  gardens  and  enclosures  where  their  ancestors  or  holy  men 
have  been  buried,  for  the  purpose  of  saying  their  prayers,  and  from  time  to 
time  to  perpetuate  the  memory  of  the  dead,  there  is  no  evidence  that  this 
place  was  so  used,  and  we  cannot  cake  judicial  notice  of  the  custom. 

I  am  then  of  opinion  that  there  are  not  grounds  on  which  it  can  be 
held  that  the  accused  must  have  been  aware  that  his  act  was  likely  to  be 
considered  as  an  insult  to  the  religion  of  any  persons. 

There  was,  however,  undoubtedly  a  trespass  in  a  place  of  sepulchre, 
and  the  question  is  whether  the  accused  must  ba  held  to  have  known  that 
he  was  likely  to  wound  the  feelings  of  any  persons  bv  »uch  trespass,  and  I 
am  of  opinion  that  the  accused  must  be  held  to  hive  had  sufficient  know- 
ledge of  the  general  sentiment  and  practice  of  the  community  amidsfc 
which  he  lived,  and  that  he  cannot  be  excused  on  the  ground  that  per- 
chance there  were  no  persons  specially  interested,  or  none  ready  10  resent 
the  act  and  prosecute  for  it,  or  that  his  act  might  as  likely  as  not  escape 
detection;  he  was  detected,  and  as  the  event  proved  there  were  persons 
whose  feelings  were  likely  to  be  wounded ;  the  act  was  the  result  of 
culpable  hetdlessness  and  disregard  lor  the  feelings  of  others,  resulting 
from  a  determination  to  gratify  personal  lust,  despite  the  consciousness 
of  the  consequences  of  his  act  if  discovered,  and  failure  to  exercise  that 
circumspection  which  it  was  incumbent  on  him  to  exercise ;  he  might 
then  properly  be  convicted  under  Section  297,  and  as  the  accused  will 
not  be  prejudiced  by  substitution  of  a  conviction  under  that  section  in  lieu 
of  that  under  Section  295,  I  would  set  aside  the  conviciion  under  the 
latter  section  and  substitute  a  conviction  under  the  former. 

As  regards  the  punishment,  I  think  it  is  excessive,  any  positive 
intention  being  negatived,  and  consider  that  a  sentence  of  one  month's 
rigorous  imprisonment  would  have  sufficed ;  I  would  direct  that  the 
accused  be  released  from  jail  on  the  completion  of  that  period. 

[129]  MUTTDSAMI  AYYAR,  J. — In  this  case  the  accused,  a  Hindu, 
had  sexual  intercourse  with  a  woman  within  an  enclosure  surrounding 
the  tomb  of  a  Fakir  at  9  P.M.  on  the  5th  October  last.  The  District 
Magistrate  considers  that  the  accused  selected  the  place  as  one  in  which 
his  act  was  likely  at  9  o'clock  at  night  to  pass  undetected,  and  that  he 
had  no  intention  of  insulting  the  religion  of  the  Muhammadans  in  his 
village,  and  in  this  opinion  1  also  concur.  Though  the  primary  intention 
of  the  accused  was  to  gratify  his  lust  in  a  place  where  his  act  was  consider- 
ed likely  to  escape  detection,  I  cannot  say  that  he  had  no  knowledge  that 
his  act  was  likely,  if  detected,  to  be  considered  by  the  Muhammadans  to 
be  a  defilement,  insulting  to  their  religion  or  to  wound  their  feelings. 
There  is,  however,  no  evidence  to  show  that  the  tomb  in  question  was 
used  as  a  place  of  worship  or  that  any  particular  object  held  sacred  was 
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defiled,  and  therefore  the  conviction  under  Section  295  cannot  be  support-  1886 

ed.     But  I    also   think  that  upon    the   facts    found    a  conviction   under  DEC.  29. 

Section   297  can   be   supported.     The  accused  committed  a  trespass  on  a,  

place  of  sepulture  and  knew  that  his  act,  if  detected,  was  likely  to  wound  APPEL- 

tne  feelings  of  the  Muhammadans.     I  do  not  consider  that  his  belief  thar,  LATE 

the  act  would  probably  not  be  detected  would  make  any  difference  though  CEIMINAL. 
it  may  no  doubt  well  he  taken  into  consideration  in  awarding  punishment. 

I   w\,uld    alter   the   conviction  to  one    under  Section  297  and  reduce  the  10  M.  126  = 

sentence  as  proposed  by  Mr.  Justice  Brandt.  *  Weir  25B> 


10  M.  129  =  11  Ind.  Jur.  .138. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


KAVERI  (Judgment-debtor),  Appellant  v.  ANANTHAYYA    (Decree-holder), 
Respondent*      [3rd  and  6th  December,  1886.1 

Transfer  of  Property  Act,  Sections  2,  99 — Attachment  of  property  mortgaged  prior  to  1882. 

In  1834,  a  mortgagee  obtained  a  decree  for  arrears  of  interest  due  under  a 
mortgage-deed  of  1879  and  in  execution  of  the  decree  attached  and  applied  for 
the  sale  of  the  land  mortgaged  : 

[130]  Held,  that  by  reason  of  Section  99  of  the  Transfer  of  Property  Act,  1882, 
the  laud  could  not  be  sold  otherwise  than  by  a  suic  instituted  under  Section  67 
of  the  said  Act. 

[R.,  350.  6l=6C.L.J.  320  (330)  =  11  C.W.N.  1011  (F.B.)  ;  4  O.C.  231  (-23^);  D.,  14  M. 
74  (76).] 

APPEAL  from  an  order  of  J.  W.  Best,  District  Judge  of  South  Canara, 
reversing  an  order  of  M.  Mundappa  Bangera,  District  Munsif  of  Karkal, 
passed  in  execution  proceedings  in  suit  199  ot  1884. 

The  decree-holder,  Ananthayya,  having  in  1884  obtained  a  decree  for 
arreais  of  mteiest  due  under  a  mortgage  deed  executed  in  1879  by  the 
judgment-debtor,  Kaveri  Amma,  ap^ied  to  have  the  mortgaged  property 
attached  and  sold  in  satisfaction  of  the  decree. 

The  judment-debtor  objected  to  the  sale  under  Section  99  of  the 
Transfer  of  Property  Act,  1882. 

The  Munsif  allowed  the  objection  and  dismissed  the  application. 

On  appeal  the  District  Judge  reversed  this  decree  on  the  ground  that, 
under  Section  2  of  the  Trantfer  of  Property  Act,  Section  99  was  not  appli- 
cable to  the  case. 

The  judgment-debtor  appealed. 

bnmvasa  Hau,  for  appellant. 

Kes.uondent  was  not  represented. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  decree  was  obtained  in  1884  for  arrears  of  interest  due  for  three 
years  and  in  execution  of  that  decree  the  plaintiff  got  the  mortgaged  pro- 
perty attached.  The  District  Munsif  held  that  Section  99  of  the  Transfer 
of  Property  Act  debarred  the  deciee-holder  from  bringing  the  projerty  to 
sale  otherwise  than  by  instituting  a  suit  under  Section  67  of  that  Act. 


Appeal  against  Order  87  of  1S86. 
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1886  On  appeal  the  District  Judge  reversed  this  order  and  directed  execution  to 

DEC.  6.  in'oceeii  on  the  ground  that  Secrion  3  saved  any  right    or  liability  arising 

out  of  a  legal  relation  constituted  before  the    Act  came  into  force,  or   any 

APPEL-  relief   in   resoect    of  such    right  or  liability  from  the  provisions  of  the 

LATK  Act. 

CIVIL.  Although  the  legal  relation  of  mortgagor   and  mortgagee  was    consti- 
tuted in  1879,  the  right  to  attach  the  properny    and  bring  it  to  sale   and 

10  M.  129=  the  relief  in  respect  to  such  right    arose  only  out    of  the  decree  in   1884 

11  Ind.  JUP.  whion  was  subsequent  to  the  passing  of  the  Transfer  of  Property    Act. 

138.  ijhd  righfc  to  eniorce  the  decree  is  a  substantivH  right,  but;  the  mode  of 
enforcing  it  is  a  matrer  of  procedure.  By  [131]  the  dacre^  in  1884  the 
decree- holder  did  not,  through  the  operation  of  Section  99  of  Act  IV  of 
1882,  gain  a  righr,  to  have  the  property  sold  in  satisfaction  of  the  decree, 
and  therefore  his  procedure  must  be  governed  by  Section  67.  See  Dinertdra 
Nath  Sannyal  v.  Chandra  Kishore  Munshi  (l),  and  Bhobo  Sundari  Debi  v. 
Bakhal  Ghunder  Bose  (2). 

The  order  of  the  District  Judge  must  be  set  aside  with  costs,  and  that 
of  the  District  Munsif  restored. 


10  M.  131  =  1  Weir  665. 
APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  BODAPPA.*     [17th  December,  1886.] 

Arms  Act,  1878,  Sections  5.  19. 

B.  having  obtained  a  license  under  the  Arms  Act,  1878,  for  a  match  lock,  had 
the  same  converted  into  a  percussion  gun.  He  was  convicted  under  Seation  19 
of  the  said  Act,  on  the  ground  thU  the  license  did  not  permit  him  to  keep  a  per- 
cussion gun : 

Held  that  the  conviction  was  bad. 

CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure 
by  G.  Stokes,  Acting  District  Magistrate  of  Cuddapah. 

The  facts  of  the  case  were  stated  as  follows  by  the  District  Magis- 
trate :— 

"  The  accused  has  been  charged  with  possessing  a  cap  gun,  while  the 
license  he  produced  covered  only  a  match-look.  The  defence  of  the 
accuse'!  is,  that  the  gun  now  in  his  possession  and  about  which  the 
question  has  arisen  is  the  same  that  he  had  with  him  when  he  obtained 
the  license,  but  that  for  convenience  sake  he  had  it  altered  from  a  match 
lock  to  a  can  gun  after  he  obtained  the  licence. 

"  In  convicting  the  accused,  the  Joint  Magistrate  has  not  been 
without  doubt  as  to  the  legality  of  the  conviction.  He  has  found  distinctly 
that  the  license  produced  was  granted  for  the  very  gun  in  question.  I 
consider  that  the  legality  of  the  conviction  is  very  [132]  doubtful  and 
therefore  refer  the  case  for  the  orders  of  the  High  Court." 

The  Acting  Government  Pleader  (Mr.  Powell)  for  the  Crown. 

The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the  follow- 
ing— 


*  Criminal  Revision  Case  467  of  1886. 
(1)  12  C.  436.  (2;  12  C.  583. 
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JUDGMENT.  1886 

' 


The  question  is,  whether  the  accused  hnd  in  his  possession  an  "arm" 
in  contravention  of  the  provisions  of  Section  19  of   the  Arms  Act,  1878,      APPKL- 
that  is,  whether  he  had  in  his  possession  a  nrnarm   "  not  in   the  manner       ,    „„ 
and  to  the  extent  permitted"  thereby.     As  to  the  extent  there  is  no  ques- 
tion ;  that  clearly  refers  to  the  number  of  arms  or  quantity  of  ammunition  QRI^INA 
&c.,  for  which  the  license  is  given,  and  as  to  the  manner  the   licence  Hoes   JQ  M.  131 
not  cease  to    protect  the  possession  by  reason  of  its  having  been  altered   ±  Weir  668 
from  a  match-lock  to  a  percussion  gun  ;  the  word  "  manner"   as  used  in 
Section  5  appears  to  us  to  have  reference  to  the  conditions  under  which 
a  license  for  the  weapon  is  given  ;  e.g.,  as  to  how  it  is  to  be  kept  and  used, 
and  as  to  its  being  produced  at  the  times  required.     There  is  no  distinction 
drawn  in  the  Act  between  the  various  kinds  of  exolosive  firearms  ;  and  if 
reference  is  had  to  Schedule  II,  it  will  be  seen  that  a  distinction  is  there 
drawn  not  between  the  different  kinds  of  guns,  as  for  example  a  rifle  and  a 
smooth-bore  but   between  firearms   and  firearm   barrels,  and  pisrols   and 
pistol  barrels.     We  must  hold  that  the   conviction  is  not  good  in  law, 
and  we  set  it  aside  and  direct   that   the  fine,  if  levied,  be  returned  to  the 
accused. 

It  was  suggested  that  the  accused  might  have  been  and  may  now  be 
convicted  with  reference  to  the  provisions  of  Section  5  of  the  Act,  which 
enacts  that  "  no  person  shall  manufacture,  convert,  or  sell,  or  keep  or  offer 
for  sale  any  arms,  ammunition,  &c.,  without  a  license."  On  referring  to 
the  statement  made  by  the  accused,  we  find  he  first  said  that  he  had  the 
gun  converted  from  a  match-lock  into  a  percussion  gun  ;  it  is  true  he 
afterwards  used  the  words  "  I  changed  it  into  a  percussion-gun,"  but, 
reading  the  statement  as  a  whole,  we  cannot  say  that  he  intended  that  he 
himself  in  fact  converted  it,  and  we  are  not  prepared  to  convict  him  of  an 
offence  different  from  that  which  he  was  called  upon  to  meet.  • 


10  M. 133. 

[133]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


KRISHNASAMI  CHETTI  AND  OTHERS  (Plaintiffs),  Appellants  v. 

VIRASAMI  CHETTI  AND  OTHERS    (Defendants),  Respondents.* 

12nd  September  and  16th  December,  1886. j 

Custom— Caste  usage— Expulsion  of  member  of  caste  wider  mistake  of  fact  and  witlwut 
notice. 

In  a  suit  relating  to  the  management  of  the  common  property  of  the  members 
of  a  Hindu  caste,  the  plaintiff's  right  to  sue  was  denied  on  the   ground  that, 
having  violated  the  rules  of  the  caste,  he  had  been  expelled  from  it : 
Held,  (1)  that  it  was  open  to  the  Court  to  determine  whether  o:  not  the  alleged  ex- 
pulsion from  caste  was  valid  ; 

(2)  thu  if  the  plaintiff  had  not  in  f,»ct  violated  the  rules  of  the  caste,  but  was 
expelled  under  ths  bona  fide,  but  mistaken  belief  that  he  had  committed 
a  caste  offence,  the  expulsion  was  illegal  and  could  not  affect  his 
rights. 

Per  KERNAN,  J. — A  custom  or  usage  of  a  oaste  to  expal  a  member  in  his 
absence  without  notice  given  or  opportanity  of  explina-.ion  offerei,  is  not  a  valid 
custom. 

*  Appeal  24  of  1885. 
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[P.,  33  M.  67  (69)  =  3Ind.  Oa*   955  =  19  M.L  J.  714  =6  M.L.T.  290  ;     R.,    12  B.    247 
(26L|  ;  19  B.  507  (525) ;  23  B.  VII  (125)  ;  26  13.  174  (187)  ;  23  M   171  (177).] 

APPEAL  from  the  decree  of  Mu'.tusami  Ayyar,  J.,  in  Civil  suit  No.  376 
of  1883,  dated  9th  September  1885. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  Muttusami  Ayyar,  J.,  which  was  as  follows  : — 

"The  parties  to  this  suit  are  members  of  the  Beri  Chetfcy  caste  in  the 
Black  Town  of  Madras.  They  belong  to  a  class  of  Chettis  or  Vaisyas, 
consisting  generally  of  merchants  an^l  tradesmen  who  are  influential 
and  enterprising.  Beri  Chettis  are  to  be  found  throughout  the  Presi- 
dency, but  in  apuears  that  in  tne  City  of  M-tdras  the  class  has  a  special 
caste  organization.  It  is  sub-div.ddd  into  about  18  or  20  divisions,  eash 
division  having  its  headman  or  heidmen.  Questions  of  caste  are  dealt 
wi  h  in  the  first  instance  at  divisional  meetings,  and  their  resolutions 
are  submitted  either  for  revision  by  or  for  the  information  of  the 
entire  caste.  Tne  meeting  of  the  entire  caste,  before  which  such  resolu- 
tions are  laid  or  which  deals  with  questions  concerning  the  whole 
caste,  is  designated  as  the  Periyngramam  m°eting.  The  suit  before  me 
is  instituted  by  four  members  of  the  caste  in  iegard  to  the  endowment 
[134]  of  a  religious  and  charitable  institut  on,  styled  Dharmasivacharyar 
matham.  Tne  plaint  prays,  among  other  things,  for  an  account  being 
taken  of  properties  constituting  the  endowment,  for  their  being  secured 
for  the  benefit  of  the  institution,  for  a  scheme  of  management  being  settled, 
for  plaintiff  No.  1  and  other  competent  uersons  being  appointed  trustees, 
and  for  adequate  provision  being  made  for  the  due  administration  of  the 
endowment.  The  plaint  also  specifies  the  several  charities  performed  in 
the  institution,  as  consisting  in  the  maintaining  of  a  priest  called 
Dharmasivacharyar.  in  the  performance  of  certain  religious  rites  and  cere- 
monies, «nd  in  the  feeding  of  Brahmans  on  behalf  and  for  the  spiritual 
benefit  of  the  whole  caste. 

''  Tne  account,  however,  given  by  the  defendants,  of  the  scope  and 
object  of  the  institution,  is  somewhat  different.  Whilst  admitting  that 
the  institution  is  a  purely  caste  institution,  the  defendants  asserb  that  a 
section  of  the  caste  called  Maligaikarar  Vaguppu  is  not  entitled  to  the 
benent  of  the  endowment,  as  tnat  section  seceded  from  Dharmasivacharyar 
and  became  the  disciples  of  another  priest  called  Sattanada  Gurukkal,  about 
200  years  ago.  This  averment  is,  however,  immaterial  to  the  present 
inquiry,  the  only  issue  which  I  have  to  decide  being  whether  the  plaintiffs 
continue  to  he  members  of  the  Beri  Chetti  caste.  It  is  not  alleged  that 
they  belong  to  the  class  o<  seceders  mentione  i  above.  It  is  further  con- 
tended by  the  defendants  that  Dharmasivacharyar  is  bound  to  worship  an 
idol  called  Visvesvarasami  and  to  perform  all  rites  and  ceremonies  for  the 
due  i  er'"ormance  of  such  worship  for  the  benefit,  and  on  behalf  of  those  of 
the  caste  who  are  his  disciples,  to  uronounce  benedictions  upon  those  dis- 
ciples and  to  advise  and  guide  them  in  suiritual  matters,  and  than  the 
endowment  belongs  to  Visvesvarasami  and  the  Dharmasivacharyar  matham. 
However  this  may  be,  it  is  sufficient  for  the  present  inquiry  to  say  that 
both  parties  agree  in  describing  the  institution  as  a  caste  institution,  and 
that  none  but  those  who  are  in  the  caste  an!  who  belong  to  Dharama- 
sivachariyar  matham  are  interested  in  the  endowment  and  in  the  due 
performance,  of  the  charities  for  which  the  institution  is  maintained.  In 
advertence  to  their  status,  the  plaintiffs  aver  that  they  are  members 
of  the  Beri  Chetti  caste  and  followers  of  the  Dharamasivacharyar  matham 

844 


III.]  KRISHNASAMI   CHETTI  V.   VIRASAMI   CHETTI      10  Mad.  136 

and  contributors  fco  that  institution,  that  plaintiff  No.  1  is  also  one  of  the  1886 
hereditary  headmen  of  the  whole  caste,  and  that  all  the  plaintiffs  are  DEC.  16. 
[135]  interested  in  the  property  and  management  of  the  institution.  But 
it  is  denied  by  defendants  Nos.  1  and  2  that  the  plaintiff  No.  1  is  a  APPEL- 
hereditary  headman,  though  it  is  admitted  that  he  was  a  hereditary  LATE 
councillor  of  the  headman.  It  is  next  asserted  that,  though  the  plaintiffs  CIVIL. 
were  members  of  the  Beri  Chetti  caste,  they  have  violated  the  usages 
and  customs  of  the  said  caste  and  thereby  forfeited  their  privileges*  as  ^  "•  *^ 
members  of  such  caste,  and  that  they  have  been  expelled  from  it.  It 
is  contended,  therefore,  that,  by  reason  of  such  forfeiture  and  expulsion, 
their  interest  in  the  property  and  management  of  the  institution 
has  ceased  and  that  they  are  not  entitled  to  maintain  the  suit.  An 
issue  has  been  framed  with  reference  to  this  preliminary  contention 
and  set  down  for  trial  in  the  first  instance.  The  question  then  and 
the  only  question  which  I  have  now  to  decide  in  this  are  the  plaint- 
iffs competent  to  maintain  this  suit,  or  have  they  ceased  to  be  mem- 
bers of  the  Beri  Chetti  caste,  as  alleged  in  the  67th  paragraph  of  the 
written  statement.  At  the  commencement  of  the  trial,  a  question  was 
raised  on  the  form  of  the  issue  as  to  the  right  to  begin.  As  it  is  admitted 
that  the  plnintiffs  were  once  in  the  caste  and  interested  in  the  institution, 
and  as  the  right  to  hegin  depends  rather  on  the  substance  than  on 
the  form  of  the  issue,  I  held  that  the  onus  of  proof  was  on  the 
defendants  who  resisted  the  claim  and  that  they  were,  therefore, 
bound  to  begin.  The  next  contention  had  reference  to  the  precise 
.questions  of  fact  and  law,  which  it  is  necessary  to  decide  in  coming  to 
a  finding  on  the  preliminary  issue.  It  was  alleged  for  the  defendants, 
that  the  factum  of  removal  from  caste  is  the  only  one  I  have  to  investi- 
gate, and  that  othprwise  Civil  Courts  would  arrogate  to  themselves 
an  appellate  jurisdiction  over  caste  assemblies,  which  it  is  not  com- 
petent for  them  to  do.  It  may  be  open  to  argument  how  far  Civil 
Courts  are  entitled  to  examine  into  the  reasons  assigned  for  expulsion 
from  caste,  and  this  question  I  shall  consider  presently.  But  there 
is  in  my  judgment  no  doubt  that  the  issue  in  its  present  form  raises 
a  mixed  question,  a  question  of  fact,  viz.,  the  factum  of  expulsion 
and  a  question  of  law,  viz.,  the  legal  effect  of  such  expulsion  in 
determining  the  interest  which  the  plaintiffs  admittedly  had  at  one 
time  in  the  property  and  management  of  the  institution.  As  tD  the  factual 
of  the  plaintiffs'  removal  from  caste,  there  is  considerable  eviHenoe  on 
record.  It  is  to  be  regretted  that  the  fact  was  not  once  admitted,  for,  in 
[136]  that  case  it  would  not  have  become  necessary  to  record  much  of 
the  voluminous  evidence  recorded  at  the  trial.  No  less  than  36  witnesses 
were  examined  for  the  defendants,  and  the  evidence  in  so  far  as  it  relates 
to  the  fact  of  removal  from  caste  is  overwhelming.  Some  witnesses  depose 
to  the  resolutions  arrived  at  by  the  divisional  meetings  which  they  attend- 
ed, to  the  effect  that  the  plaintiffs  should  be  removed  from  caste.  Several 
depose  that  those  resolutions  were  laid  before  the  Periyagramam  meetings 
which  they  attended  and  that  they  were  either  adopted  or  confirmed  by 
those  members  of  the  caste  who  attended  such  meetings.  A  large  number 
of  witnesses  deposed  further  to  the  intimation  they  had  in  regard  to  the 
plaintiffs'  removal  from  caste  and  to  their  having  acted  upon  that  intima- 
tion and  ceased  to  invite  and  be  invited  by  the  plaintiffs  for  meals  and 
for  auspicious  and  inauspicious  ceremonies.  There  is  also  some  evidence 
that  the  first  plaintiff  attended  the  first  Periyagramam  meeting  held  in 
regard  to  his  removal  from  caste. 
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1886  "  In  answer  to  this  evidence,  the  plaintiffs  only  allege  irregularities  in 

DEC.  16.     the  procedure  followed  on  these  occasions,  and  say  in    substance  that  they 
do  not  know  whether  they  ware  put  out  of  caste  or  not,  and  that  what  is 

APPEL-     alleged  to  be  their  expulsion  from  caste  is  not  legal.  They  admin,  however, 
LATE       thar,  since  1881,  they  have  not  invited  and  been  invited  by  the  majority  of 

CIVIL.      the  caste  for  meals  and  for  auspicious  and  inauspicious  ceremonies.     This 
appears   to  me  to  corroborate  materially  the  evidence  ad  luced  for  the 

10  M.  133.  defendants  in  regard  to  the  factum  of  expulsion.  The  conclusion  I  come 
to  is  that  the  division  to  which  the  plaintiffs  belong  an  i  the  Periyagra- 
mam  resolved  that  the  plaintiffs  be  put  out  of  caste  and  that  the  majority 
of  the  casta  acted  upon  tne  resolution  an  i  forbore  to  invite  them  toe  food 
and  for  auspicious  and  inauspicious  ceremonies  and  still  to  continue  to  do 
so. 

"  The  plaintiffs  next  impugn  the  validity  of  their  removal  from  caste 
on  the  ground  (i)  that  the  procedure  followed  by  the  caste  meetings  was 
highly  ii  regular,  unreasonable  and  unjust,  (ii)  that  they  committed  no  caste 
offence,  (iii)  that  no  civil  right  could  be  forfeited  by  loss  of  caste  under  Acfc 
XXII  of  1850,  (ivj  that  the  expulsion  was  the  result  of  enmity  and  personal 
ill-will,  and  (v)  that  it  is  no  bar  to  their  maintaining  this  suit.  It  is  urged 
on  the  other  hand  for  the  defendants  that  Civil  Courts  have  no  appellate 
jurisdiction  over  caste  assemblies,  and  that  the  decision  of  such  [137] 
assemblies  than  a  particular  person  has  readera  i  himself  liable  to  be  excelled 
from  caste  is  final  and  conclusive. 

"  Ir,  would  appear  that  expulsions  from  caste  were  rare  arnong  Beri 
Chettis  i'n  this  city,  and  that  there  were  no  caste  dissensions  prior  to  1876. 
There  are  only  two  such  expulsions  mentioned  in  the  evidence  during  this 
interval.  One  of  them  is  the  expulsion  of  Mylapore  Kandasami  Chetti  and 
of  his  son.  The  son  was  expelled  from  caste  for  renouncing  Hindu  religion 
and  embracing  Christianity,  and  the  father  was  first  expelled  for  associat- 
ing with  the  son,  but  he  was  readmitted  into  caste  on  ceasing  so  to  associate. 
It  appears,  however,  that  the  father  then  endeavoured  to  re-admit  the  son 
into  caste  on  the  performance  of  certain  expiatory  ceremonies,  but  this- 
the  caste  was  not  prepared  to  sanction.  An  undertaking  was  taken  from 
the  father  not  to  do  so,  but  the  latter  acted  in  contravention  of  it  and  was 
again  put  out  of  caste.  It  appears  that  he  has  not  since  been  readmitted  into 
caste.  The  other  expulsion  is  the  one  to  which  witness  Ramasami  Chetti 
refers  in  his  evidence.  According  to  him,  one  Pakam  Sabapathi  Chetti  was 
expelled  from  caste  for  illicit  intimacy  wuh  a  low  caste  woman.  It  appears 
also  that  in  some  of  the  divisions  these  were  and  there  are  still  rival  parties 
who  originally  differed  from  each  other  in  regard  to  some  secular  matters. 
Though  from  party  feud,  these  did  not  exchange  meals  and  did  not  invita 
each  other  during  auspicious  and  inauspicious  ceremonies,  still  they  were 
treated  merely  as  rival  factions  and  no  caste  taint  was  supposed  to  attach 
to  them.  This  was  the  state  of  things  in  the  caste  unt.il  1876,  when  Rama- 
sami Chetti's  son,  the  late  Ratnaveiu  Chetti  of  the  Madras  Civil  Service, 
returned  from  England  to  Madras  On  his  return,  the  question  whether 
he  might  not  be  readmitted  into  caste  on  performance  of  expiatory  ceremo- 
nies engaged  the  attention  of  its  leaders.  It  is  state  1  by  Ramasami  Chetti 
that  there  was  some  vacillation  on  this  occasion  among  the  members  of  the 
caste,  that  it  was  at  first  considered  that  Ratnaveiu  Chetti  might  be  re-ad- 
mitted, but  that  it  was  finally  decided  that  it  could  not  be  done.  How- 
ever this  may  be,  it  is  a  fact  that  Ratnaveiu  was  not  readmitted,  that 
Ramasami  Chetti  thought  that  Subraya  Chetti  and  Somasundra  Chetti 
opposed  his  son's  re-admission,  that  several  members  of  his  division  wha 
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were  in  favour  of  re-admission  sympathised  and  sided  with  him,  and  than 
dissensions  thus  arose  in  the  caste  owing  to  the  difference  of  opinion  which 
existed  on  this  [138]  occasion.  In  January  1877  those  in  Eamasami 
Chetti's  division  who  opposed  Eatnavelu's  re-admission  into  caste  \  ut 
Eamasami  Chetti  out  of  caste  until  he  renounced  caste  intercourse  with  his 
son.  Those  persons  who  sympathised  and  continue  to  mix  with  him 
were  also  removed  from  caste.  This  sulib  in  Eamas^mi  Chetti's  division 
extend-d  to  other  divisions,  and  the  s°ctirian  feeling  gained  strength,  a  d 
the  number  of  persons  put  out  of  caste  increased. 

"Eamasami  Chetti  continued  to  treat  his  removal  from  caste  with 
indifference  tiil  1878,  when  he  considered  it  desiraoleto  seek  reconciliati  >n 
with  the  casre.  He  was  readmitted  into  the  caste  and  continued  in  it  till 
1880.  In  1879,  a  meeting  of  the  caste  was  held  for  the  election  of  a 
Dharmakarta  for  Kan^asami  temple,  and  to  this  meeting  some  28  persons 
were  not  invited.  Defendant  No.  5,  one  of  those  put  out  of  caste  for 
siding  wioh  Earnasarai  Chetti,  pointed  out  this  irregularity  to  the  High 
Court  in  a  suit  in  which  a  motion  was  then  peudiug.  Subraya  Chetti  filed 
an  affidavit  justifying  his  conduct.  He  alleged  that  some  of  the  persons  nob 
invited  to  the  meeting  had  ceased  by  transgressing  the  usages  of  the 
caste  to  be  its  members,  and  thac  as  the  headman  of  the  caste  it  was 
for  him  to  decide  who  ought  to  be  invited  to  the  meeting  oi  the  caste. 
Eamasami  Chetti  objected  at  the  caste  meeting  to  this  portion  of  the 
affidavit.  Somo  of  those  who  were  not  invited  sued  the  headman, 
Subraya  Chett.i,  for  damages  in  original  suits  Nos.  59,  203  and  204 
of  1880,  but  these  suits  were  dismissed.  When  they  were  pending,  the 
headman,  Subraya  Chetti,  convened  a  meeting  to  raise  funds  for  defending 
those  suits.  At  this  meeting  again  Eamasami  Chetti  opposed  Subraya 
Chetti,  and  urged  that  the  litigation  should  not  be  treated  as  one  concern- 
ing the  Periyagramam.  Amarambedu  Subraya,  defendant  No.  5,  brought 
original  suit  269  of  1880  aga'nst  the  headman  of  his  division  for  not  in- 
viting him  to  the  meetings  of  the  caste ;  the  headman  justified  his  conduct 
and  contended  that  he  was  one  of  those  who  were  put  out  of  caste  for 
joining  Eamasami  Chetti  when  he  associated  with  his  son,  and  that  though 
Eamasami  Chetti  was  since  re-admitted  into  caste,  defendant  No.  5  did 
not  seek  re-admission  and  continued  to  associate  with  persons  who  had 
been  put  out  of  caste,  but  not  been  re-admitted.  This  suit  was  also 
dismissed. 

"  Palayam  Somasundra  Chetti,  one  of  the  leading  members  of  [139] 
the  caste,  instituted  original  suit  No.  166  of  1880  against  the  ^resent 
first  plaintiff  and  others  in  regard  to  the  dharmakartaship  of  the  temple  at 
Tiruvattur.  But  this  suit  also  eventually  failed. 

"  About  the  end  of  1880,  plaintiff  No.  1  was  put  out  of  caste  for  taking 
part,  as  it  was  said,  in  the  karmantram  ceremony  of  the  daughter  of 
Mylapore  Kandasami  Chetti.  Early  in  1881,  Eamasami  Chetti  was  again 
put  out  of  caste.  There  was  a  festival  shortly  before  in  honour  of  the 
idol  Yagattal  worshipped  by  the  caste,  and  during  this  festival  it  was 
customary  to  take  to  the  temple  in  procession  certain  presents  as  an  offer- 
ing to  the  idol.  The  headman,  Subraya  Chetti,  desired  that  the  procession 
should  start  from  a  place  called  Natakasala,  whilst  Bamasami  Chetti  and 
the  plaintiffs  opposed  the  headman  and  started  a  rival  procession  from 
one  Linga  Chetti's  house.  A  breach  of  the  peace  appeared  imminent  and 
both  processions  were  stopped  by  the  Police.  Some  time  afterwards, 
plaintiffs  Nos.  2  and  3  were  put  out  of  cas  te  on  the  ground  that  they 
associated  with  Eamasami  Chetti.  Subsequently  plaintiff  No.  4  was  put 
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out  of  caste  for  the  reason  that  he  attended  the  funeral  ceremonv  per- 
formed by  Ramasami  Chatti  on  the  occasion  of  his  son,  Ratnavelu 
Chetti's  death. 

"It  appears  from  the  foregoing  summary  that  it  was  usual  in  the  caste 
to  expel  persons  from  it  for  caste  offences,  that  renouncing  Hindu  religion, 
illicit  intimacy  with  low  caste  women  and  association  with  expelled  per- 
sons were  treated  as  such  offences. 

Ic  shows  also  that  Ramasami  Chetti  considered  that  his  son  was 
not  re- admitted  into  caste  owing  to  the  opposition  offered  by  Suhraya 
Chetti  and  Somasundra  Chetti,  that,  he  often  opoosed  Subraya  Chetti  at 
caste  meetings,  that  some  of  those  who  originally  sided  with  him  and  were 
put  out  of c^ste  sued  the  headmen  for  damages,  and  that  there  was  thus 
no. cordial  feeling  between  Ramasami  Cbetti  and  his  adherents  on  the 
one  hand  and  Subraya  Chetti  and  his  supporters  on  the  other. 

"I  shall  now  consider  the  several  grounds  on  which  the  validity  of  the 
plaintiffs'  expulsion  is  impeached.  As  to  the  procedure  follwed  at  these 
caste  meetings,  it  is  admitted  that  it  was  not  judicial.  It  appears  that  no 
evidence  was  taken,  no  formal  record  was  kept;,  that  the  person  Hocused  of  a 
caste  offence  was  not  invited  to  the  meeting,  that  no  explanation  was 
demanded  from  him,  and  that  no  previous  notice  of  the  business  done  at 
each  meeting  was  given  to  the  members  of  the  caste.  It  is  not  contended 
that  the  [140]  procedure  was  otherwise,  but  it.  is  justified  on  the  ground  that 
it  was  in  accordance  with  custom.  Seeing  that  the  members  who  attended 
the  meeting  were  neighbours  and  fellow  castemen,  there  is  ground  for  the 
contention  that  according  to  custom  more  importance  was  attached  to 
their  opinions  than  to  any  formal  procedure.  It  appears,  however,  to  be 
the  customary  procedure  of  the  caste,  and  there  is  nothing  in  the 
evidence  to  lead  me  to  a  contrary  conclusion. 

"In  connection  with  this  point,  ic  is  contended  for  the  plaintiffs  that 
there  were  two  headmen  for  each  division,  and  that  it  was  competent  to 
the  Periyagramam  to  reverse  or  modify  the  decision  of  divisional  meetings. 
In  regard  to  the  plaintiffs,  there  was  no  difference  of  opinion  between  the 
Periyagramam  and  the  divisional  meetings,  and  the  contention  is  not 
material  to  the  present  inquiry.  As  to  the  contention  that  there  were 
two  hereditary  headmen  for  each  division  and  for  the  Periagramam,  it 
appears  to  me  to  be  well-founded.  The  defendants  do  not  deny  that  there 
was  another  person  who  assisted  the  headman,  but  they  assert  that  the 
second  was  only  an  adviser  or  councillor,  and  that  he  was  not  recognized 
as  one  who  possessed  the  privileges  of  the  headman.  This  suggestion  is, 
however,  inconsistent  with  several  documents  which  were  executed  before 
there  were  any  dissensions  in  the  caste  and  in  which  both  are  described 
as  headmen.  It  appears  also  that  Subraya  Chetti  referred  to  two  headmen 
in  several  of  the  suits  instituted  against  him.  Though  I  consider  that 
there  were  two  headmen  for  each  division,  I  think  that,  when  proceedings 
are  instituted  against  one  of  them,  the  meeting  convened  by  the  other  is 
not  incompetent  to  put  him  out  of  the  caste.  In  this  view  it  seems  to 
me  that  the  contention  whether  there  was  one  headman  or  there  were  two 
headmen  is  immaterial. 

"  As  to  the  allegation  that  no  caste  offence  was  committed,  I  do  not 
think  that  it  can  be  supported  in  regard  to  plaintiffs  Nos.  1  and  4.  Several 
witnesses  for  the  defendants  depose  that  they  saw  plaintiff  No.  1  attend 
the  funeral  ceremony  performed  on  account  of  Kandasami's  daughter, 
and  that  though  the  ceremony  was  performed  in  the  house  of  Kandasami's 
son-in-law,  Ladu  Chetti,  both  he  and  his  wife,  it  is  stated,  had 
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associated  with  Kandasami.  I  see  no  reason  to  discredit  the  evidence 
on  this  point,  and  plaintiff  No.  1  himself  does  not  deny  it,  though  he 
states  that;  he  did  not  take  his  meals  in  Ladu  Chetti's  house.  During  his 
[141]  examination,  plaintiff  No.  4  admitted  that  he  attended  the  funeral 
ceremony  performed  by  Eamasami  Chetti  on  account  of  his  son,  Eatnavelu 
Chetti.  There  is  also  evidence  to  show  that,  when  a  person  is  put 
out  of  caste,  those  in  the  caste  are,  according  to  custom,  bound  not  to 
associate  with  him  either  by  taking  meals  with  him  or  attending  auspicious 
and  inauspicious  ceremonies  in  his  house.  I  find  that  the  author  of  the 
Mitakshara  on  ceremonial  law  treats  such  acts  as  association  with  one 
who  is  out  of  caste,  and  I  cannot  say  that,  in  so  far  as  plaintiffs  Nos.  1 
and  4  are  concerned,  they  committed  no  caste  offence  according  to  the 
usage  obtaining  among  Beri  Chettis.  Manu,  Madava,  Devala  and 
Vignyanesvara  speak  of  association  with  those  put  out  of  caste  as  a 
ground  for  removal  from  caste.  As  regards  plaintiffs  Nos.  2  and  3, 
the  balance  of  evidence  is  to  the  effect  that  Subraya  Ohetti  stated 
at  the  Periyagramam  meeting  that  he  saw  them  attend  ceremonies  and 
take  meals  in  Eamasami  Chetti's  house.  But  no  evidence  was  given  at 
the  trial  before  me  that  they  actually  did  so.  The  conclusion  I  come  to 
in  regard  to  them  is  that  they  were  put  out  of  caste  in  the  bona  fide  belief 
that  they  committed  a  caste  offence,  but  that  there  is  no  reliable  legal 
evidence  before  me  to  show  that  they  actually  committed  it. 

"  As  to  the  contention  founded  on  Act  XXII  of  1850,  I  do  not  con- 
sider that  it  is  applicable  to  this  case.  The  right  in  contast  is  in  its  nature 
a  right  to  participate  jointly  with  fellow  castemen  in  the  benefit  of  a  caste 
institution,  and  the  continued  possession  of  status  as  a  casteman  is  a 
condition  precedent  to  the  enjoyment  of  such  right.  It  is  also  the  under- 
standing on  which  contributions  to  the  endowment  must  betaken  to  have 
been  made,  regard  being  had  to  the  usage  of  the  particular  caste  to  which 
the  parties  belong  and  of  similar  institutions.  As  to  the  assertion  that 
the  plaintiffs'  removal  from  caste  was  not  bona  fide  and  due  to  personal 
ill-will,  I  do  not  think  that  it  is  borne  out  by  the  evidence.  There  was  no 
doubt  no  good  feeling  between  Eamasami  Chetti  and  his  party  on  the  one 
hand,  Subraya  Chetti  and  his  friends  on  the  other.  But  it  must  be 
remembered  that  the  plaintiffs'  expulsion  was  the  act,  not  individually, 
of  Subraya  Chetti,  but  of  the  members  of  their  respective  divisions  and 
the  Periyagramam.  It  may  well  be  that  Eamasami  Chetti  and  his  friends 
hated  Subraya  Chetti  because  he  was  hostile  to  the  readmission  of  Eama- 
sami Cbetti's  son.  The  evidence  affords  no  warrant  for  the  suggestion 
that  the  plaintiffs'  [142]  divisipns  and  the  Periyagramam  voted  the 
removal  from  caste  from  personal  spite  and  not  from  a  bon&  fide  belief  that 
there  was  a  caste  transgression.  Ic  is  argued  for  the  plaintiffs  that  it  is 
not  competent  to  me  to  examine  info  the  validity  of  the  plaintiffs'  expul- 
sion, and  that,  if  the  factum  of  expulsion  is  proved,  it  must  be  taken  to  be 
valid.  In  this  opinion,  however,  I  am  unable  to  concur.  It  is  true  that 
matters  relating  to  caste  are  within  the  exclusive  cognizance  of  caste 
assemblies,  and  that,  when  they  act;  bona  fide  in  the  exercise  of  their 
jurisdiction,  their  decision  must  be  taken  to  be  conclusive.  To  this  extent, 
I  accept  the  contention.  Here  I  must  observe  that  at  first  I  felt  ^some 
doubt  whether  I  should  not  insist  on  strict  legal  proof  of  the  commission 
of  a  caste  offence,  and  tha",  the  judgment  I  come  to  on  further  consider- 
ation is  that  to  do  so  would  be  to  assume  an  appellate  jurisdiction  over 
caste  assemblies  in  regard  to  matters  of  caste.  Bub  I  must  satisfy 
myself  that  they  dealt  bona  fide  with  a  caste  offence.  Otherwise  there  would 
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be  no  spiritual  basis  for  their  action.  As  to  the"  legal  effect  of  the  removal 
from  caste  over  the  right  in  contest,  I  consider  that  it  suspends  the  exercise 
of  the  righb  until  the  plaintiffs  obtain  raadmission  into  caste.  It  is  alleged 
that  the  plaintiffs  are  allowed  to  enter  the  caste  temple  and  worship  the 
idol  there,  to  make  offerings  to  it  and  to  perform  festivals  on  particular 
occasions.  It  is  also  said  that  plaintiff  No.  I  is  the  dharmakarta  of  the 
temple  an  Tiruvattur.  But  I  must  say  that  Dharmasivacharyar  matham  is 
not  a  orecisely  similar  institution.  Religious  instruction  has  to  be  afforded 
in  the  Matham,  and  according  to  ceremouial  law  no  priest  is  competent 
to  afford  such  instruction  to  one  who  is  pub  out  of  caste.  It  may  be  a 
matter  for  regret  that  the  matter  in  contest  was  not  settled  out  of  Court, 
and  that  the  ceremonial  law  of  the  casoe  does  not  meet  the  requirements 
of  progress.  Bub  in  dealing  with  the  question  here,  I  have  no  choice  in 
the  matter,  and  my  decision  should  be  in  accordance  with  the  usage  and 
ceremonial  law  of  the  caste.  On  the  ground,  therefore,  that  the  plaint- 
iffs were  removed  from  caste  by  their  caste  who  act  bona  fide  and  in 
accordance  with  the  customary  procedure,  I  have  to  find  the  issue  against 
the  plaintiffs  and  dismiss  the  suit  with  costs." 

Plaintiffs  appealed. 

Mr.  Grant,  for  appellants. 

Mr.  Branson  and  Mr. -Norton,  for  respondents  Nos.  1 — 4  and  6. 

Anandacharlu  and  Sund-aram  Sastri,  for  respondent  No.  5. 

[143]  The  Court  (KEENAN  and  BEANDT,  JJ.)  delivered  the  following 

JUDGMENTS. 

KEENAN,  J. —  [After  finding  that  it  was  not  proved  that  plaintiffs 
Nos.  1  and  4  had  committed  any  caste  offence  or  had  in  facb  been  expel- 
led in  the  manner  stated  by  the  witnesses,  proceeded  as  follows]  :  — 

There  still  remains  the  question  whether,  if  plaintiffs  were  expelled 
according  to  caste  procedure  or  custom,  their  expulsion  is  valid.  The 
learned  Judge  states  the  matter  thus  :  "  As  to  the  procedure  followed  at 
these  caste  meetings,  in  is  admitted  that  it  was  not  judicial.  It  appears 
that  no  evidence  was  taken,  no  formal  record  was  kept,  that  the  person 
accused  of  a  caste  offence  was  not  invited  to  She  meeting,  thab  no  explana- 
tion was  demanded  from  him,  and  that  no  previous  notice  of  the  business 
done  at  each  meeting  was  given  to  the  members  of  the  caste.  It  is  not 
contended  that  the  procedure  was  otherwise,  but  it  is  justified  on  the 
ground  that' it  was  in  accordance  with  custom.  Seeing  that  the  members 
who  attended  the  meeting  were  neighbours  and  fellow  castemen,  there  is 
ground  for  the  contention  that,  according  to  custom,  more  importance 
was  attached  to  their  opinions  than  to  any  formal  procedure.  It  appears, 
however,  to  be  the  customary  procedure  of  the  caste,  and  there  is  nothing 
in  the  evidence  to  lead  me  to  a  contrary  conclusion." 

Again,  the  learned  Judge  says  :  "  It  may  be  a  matter  for  regret  that 
the  matter  in  contest  was  not  settled  out  of  Court,  and  that  the  ceremo- 
nial law  of  the  caste  does  not  meet  the  requirements  of  progress.  But  in 
dealing  with  the  question  here,  I  have  no  choice  in  the  matter,  and  my 
decision  should  be  in  accordance  with  the  usage  and  ceremonial  law  of  the 
caste.  On  the  ground,  therefore,  that  the  plaintiffs  were  removed  from 
caste  by  their  caste  who  act  bona  fide  and  in  accordance  with  the  custom- 
ary procedure,"  the  learned  Judge  acted  on  what  he  found  was  the  pro- 
cedure of  the  caste,  founded  on  custom  or  usage,  viz.,  to  charge,  and  con- 
demn and  expel  from  caste  a  member,  in  bis  absence,  without  notice  either 
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of  the  intention  to  hold  a  meeting  to  consider  his  conduct  or  of  the  time  1886 
or  place  of  the  meeting,  or  of  the  nature  o"  the  chirge,  and  without  any  DEC.  16. 
explanation  being  called  for,  or  an  opportunity  given  hioa  of  explanation 
or  of  meeting  the  charge.  The  evidence  shows  that  the  custom  is  this,  APPEL- 
viz.,  a  meeting  of  the  division  (to  which  the  member  to  be  expelled  belongs)  IiATE 
of  the  caste  is  called,  but  [144]  no  notice  is  given  to  him  of  the  meeting  CIVIL 
or  of  the  object  of  it  The  division  decide  that  the  member  has  broken  a 
caste  rule,  and  agree  to  expel  him.  After  that,  a  meeting,  called  Periya-  10  M.  138. 
gramatn.of  all  the  headmen  of  the  different  divisions  is  called  in  the  morning 
for  that  evening,  aad  as  counsel  for  defendant  admits,  no  notice  is  given  to 
th*}  member  of  that  meeting,  no  evidence  is  taken,  no  explanation  is 
demanded ;  that  meeting  merely  records  the  exolusion  recorded  at  tbe 
division.  The  proceedings  of  the  two  meetings  affect  to  b=»  judicial.  The 
maxim  audi  alternm  partem  contains  a  fixed  princiole  of  justice.  It  prevails 
in  all  countries  suhject  to  the  British  rule.  It  is  not  confined  to  public 
Courts  of  Justice,  but  applies  to  all  tribunals,  public  or  private,  of  every 
kind  vvhich  are  vested  with  or  assume  power  to  decide  on  the  conduct 
or  rights  of  parties.  In  a  very  recent  case  decided  by  this  Court,  very 
many  of  the  decisions  on  this  subject  are  referred  to — see  Gompertz  v. 
Goldingham  (1).  That  was  a  case  where  a  member  of  a  club  was 
expelled,  and  two  of  the  cases  referred  to  in  that  report  were  also 
cases  where  members  of  clubs  were  expelled.  In  each  case  it  was  held 
that  the  committee  who  expelled  were  bound  in  the  exercise  of  their 
functions  by  the  rule  exoressed  in  the  maxim  audi  nlteram  partem,  that 
no  man  shall  be  condemned  to  consequences  resulting  from  alleged 
misconduct  without  having  an  opportunity  of  making  his  defonce.  Lord 
Justice  B»-ett  savs  it  would  be  a  denial  of  natural  justice  if  a  decision  of 
the  club  was  come  to  without  his  having  an  opportunity  of  being  heard. 
There  is  no  reason  why  this  principle  should  not  apply  to  the  proceedings 
of  caste  meetings  which  undertake  to  decide  on  the  conduct  of  a  member  of 
the  caste,  which  conduct  is  alleged  to  be  contrary  to  caste  rules  and  usages. 
To  be  expelled  from  caste  causes  most  serious  prejudice  to  the  member 
expelled  and  to  his  family  and  in  their  social  relation.  In  this  case  it  is 
contended  that  the  expulsion  disentitles  plaintiffs  from  any  right  to  investi- 
gate the  accounts  of  the  charity  which  has  been  created  partly  by  their 
and  their  ancestors'  subscription  to  it. 

The  casto  institution  is  not  above  or  outside  the  law.  The  usages 
and  customs  of  caste  exist  only  under  and  not  against  the  law. 

Whenever  a  custom  or  usage  is  ooposed  to  the  law,  it'oatmot  be  a  good 
custom.  Colebrook  B.  1,  Chapter  2,  Section  2,  IX,  On  [145]  Usage — 
Practice  which  is  founded  on  law  prevails.  Hence  Usage  inconsistent;  there- 
with must  be  abrogated.  A  custom  must  be  reasonable.  But  the  custom 
which  the  learned  Judge  has  followed  is  not  reasonable,  inasmuch  as, 
according  to  it,  a  member  mav  be  expelled  although  he  has  no  opportunity 
of  meeting  the  charge  against  him.  If  reasonable  notice  of  the  time  and 
place  of  the  intended  meeting  and  of  the  substance  of  the  charge  was 
given  to  him,  and  if  he  was  allowed  to  attend  the  meeting  and  explain 
or  defend  himself,  then  the  law  would  be  complied  with.  What  would  be 
reasonable  notice  the  caste  may  determine,  provided  it  be  reasonable. 
The  application  of  this  rule  of  law  does  not  infringe  on  any  legal  usages 
and  arrangements  of  the  caste,  or  affect  any  decision  they  may  come 
to  at  their  meeting  of  which  notice  was  given.  If  after  the  member  has 

(1)  9  M.  319. 
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1886       received  such  reasonable  notice,  he  does  not  choose  to  attend  the  meeting 

DEC.  16.     and  is   noB  prevented  from  doing  so  by  any  reasonable  cause,   then  the 

~~  caste  may  proceed   to    make  a  decision  according  to  their  usual  procedure 

APPEL-     an(j  cugtom.     As  to  the  alleged  custom,  all  that  appears  in  the  evidence  is 

LATE       that  it  is  not  usual  to  give  notice  to  offenders.     There  is  no  proof  of  any 

OlVEL.      expulsion  by  the  caste  prior  to  1864  ;  and  though  an  expulsion  is  proved  to 

have  been  made  then  and  others  in  1874  or  1875.  yet  no  evidence  was  given 

10  M.  133.  fcnak  fchg  persons  expelled  had  not  notice  of  the  meeting. 

P.  Ramasami  Chefifci  says  that  in  1878  he  was  expelled  though  he 
got  no  notice,  and  that,  for  the  reasons  that  he  gives,  he  recognized  the 
authority  of  the  expulsion.  But  he  was  re-admitted  to  caste,  and  it  is 
alleged  that  he  was  expelled  again,  and  this  expulsion  he  disputes,  and 
states  he  got  no  notice  of  the  meetings. 

Immemorial  custom  cannot  prevail  against  the  principle  contained  in 
the  maxim  audi  o.lteram  partem — see  Williams  v.  Lord  Bagot  (l). 

In  my  judgment,  therefore,  the  alleged  expulsion  of  the  plaintiffs  is 
invalid  on  the  ground  that  they  had  no  notice  of  the  meetings  to  expel 
them  or  of  the  charges  made  against  them,  and  that  they  had  no  opportu- 
nity given  to  them  of  defending  themselves  against  such  charges.  They 
were  not  present  at  any  of  such  meetings. 

Though  the  learned  Judge  acted  on  the  custom,  he  does  not  say  that 
he  approves  of  it,  nor  does  be  decide  that  it  was  a  good  legal  custom. 

[146]  On  the  evidence  I  think  that  this  very  illegal  practice  has 
produced  much  mischief  in  this  caste.  Several  expulsions  since  1878 
have  taken  place,  and  it  is  probable  that,  if  opportunity  had  been  given  of 
explanation,  such  expulsions  would  not  have  taken  place.  A  question  was 
partly  argued  before  us  whether,  according  to  Hindu  law,  an  expulsion  can 
take  place  except  for  some  serious  offence  and  not  merely  for  a  slight 
transgression  of  caste  usage.  However,  this  question  was  not;  open  as  it 
was  not  raised  in  the  Court  below. 

Expulsion  from  caste  must  necessarily  me*  a  expulsion  from  the 
whole  caste.  If  the  alleged  expulsions  took  place,  is  seems  to  me  that  in 
the  evidence  the  expulsions  were  only  partial.  The  evidence  of  plaintiff 
No.  1  and  of  others  is  that  many  members  of  the  caste  not  belonging  to 
the  faction  of  defendants  Nos.  1 — 3  do  associate  with  plaintiff  No.  1  and 
others  and  have  always  done  so.  Moreover,  plaintiff  No.  1  is  admittedly 
dharmakarfca  of  the  Tiruvattur  temple  to  which  members  of  the  Beri  Chetti 
caste  subscribe  and  where  many  of  the  caste  and  others  worship.  It 
appears  not  probable  that  a  parson  put  out  of  caste  by  his  caste  would 
be  allowed  to  act  as  dharmakarta.  Defendant  Nb.  1  in  his  evidence 
said  plaintiffs  are  eligible  for  re-admission  into  caste,  and  that  prohibition 
extends  only  to  attending  meetings  for  auspicious  or  inauspicious  ceremonies, 
or  attending  when  invited  for  taking  food  ;  and  that  it  does  not  extend  to 
anything  else,  and  that  they  are  not  entitled  to  be  invited  to  caste 
meetings.  If  this  is  correct,  it  would  seem  that  on  this  ground  the 
expulsion  is  only  partial  and  not  complete  for  all  purposes. 

The  facts  of  the  case  of  plaintiff  No.  4  seem  to  support  this  view.  He 
admits  he  was  expelled  by  Periyagramam,  though  he  says  he  got  no  notice 
of  the  division  meeting.  He  says  (and  he  is  not  contradicted)  that  he 
worships  at  the  Kandasami  pagoda  (this  is  the  special  temple  of  the  caste) 
and  conducts  there  the  Pradosham  festival  every  fortnight,  and  that  he 
enters  the  inner  precincts  of  that  temple.  If  he  was  excelled  from  the 

(1)  3  B.  &  C.  786. 
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entire  caste,  it  is  not  accounted  for  by  the  defendants  why  he,  an  out-        1886 
caste,  is  still  allowed  to  enter  the  inner  precincts  of  the  special  temple     DEC.  16. 

of  the   caste,   and  to  conduct  ceremonies   there,   unless  the  reason  is  that        

the  expulsion  does  not  amount  to  exclusion  from  all  caste  privileges.  APPEL- 

I  do  not  think  the  defendants  have  proved  that  the  expulsion  is  an       LATE 
exclusion    from  all  caste  privileges,  as    alleged   by   the   defend- [147] ants      ClVIL. 
in  paragraph  67  of  their  written  statement.     This  being  so,  the  plaintiffs        ~~~ 
are  entitled  to  maintain  this  suit  seeking   for  the  relief  prayed  by  them,  133> 

even  if  the  alleged  expulsion  took  place. 

As  regards  plaintiff  No.  4,  the  learned  Judge's  finding  that  he  commit- 
ted a  caste  offence  is  not  vey  clear,  although  he  does  find  that  the  allegation 
that  no  offence  was  committed  cannot  be  supported.  He  refers  to  this 
plaintiff's  admission  that  he  attended  a  funeral  ceremony  of  Eatnavelu 
at  Eamasami  Chetti's  house,  and  that  he  invites  Kamasarni  Chetti  to 
fooi.  This  plaintiff,  however,  says  that  Samasami  Che'ti  was  not  legally 
expelled.  The  date  of  t<he  ceremony  was  in  or  shortly  after  September 
1881.  Eamasami  was,  as  he  admitted,  expelled  in  January  1877  and  was 
re-admitted  to  caste  in  August  1878.  As  a  matter  of  fact  several  members 
of  the  caste  signed  a  document  of  the  9th  of  January  1881  expelling  him, 
but  Ramasami  says  he  got  no  notice  of  the  meeting  at  which,  it  is  said, 
he  was  expelled,  and  tnat  he  is  in  caste  still.  In  order  to  establish  that 
plaintiff  No.  4  committed  a  caste  offence,  the  defendants  should  state 
clearly  the  offence  they  allege  against  him  and  prove  it.  The  offence 
alleged  being  association  by  him  with  Eamasami  and  attending  ceremonies 
with  him,  it  lies  on  defendants  to  prove  that  Eamasami  was  then  out  of 
casce.  The  production  of  the  document  of  the  9th  of  January  1881  is 
not  sufficient  for  that  purpose,  as  id  has  not  been- proved  that  notice  of 
tha  meeting  to  charge  was  given  to  him  or  that  an  opportunity  was  given 
to  him  to  defend  himself.  The  evidence  is  that  Eamasami  did  not  get 
such  notice.  I  am  not  able  therefore  to  see  that  the  expulsion  of  plaintiff 
No.  4  binds  him. 

In  my  judgment,  we  are  bound  to  reverse  the  finding  and  decree  of 
the  learned  Judge,  and  to  find  the  issue  in  favour  of  the  plaintiffs,  and  to 
decree  that  the  piaintiffs  have  not  ceased  to  be  members  of  the  Beri  Chetti 
caste,  as  alleged  in  paragraph  67  of  the  defendants'  statement,  and  that 
they  are  entitled  as  members  of  the  caste  to  file  this  suit.  Whether  they 
can  succeed  in  it  must  depend  upon  facts  which  have  not  yet  been  tried. 

We  reverse  the  decree  of  the  learned  Judge  of  the  9th  day  of 
September  1885,  and  we  find  tnat  the  plaintiffs  are  competent  to  maintain 
this  suit  and  they  have  not  ceased  to  he  members  of  the  Beri  Chetti  caste, 
as  alleged  in  the  67th  paragraph  of  the  written  statement.  This  is  a  finding 
in  favour  of  the  plaintiffs,  and  under  the  order  at  issue  the  case  is  to  be 
remitted  to  the  Issue  Court  to  [148]  frame  issues  as  to  the  other 
questions  in  dispute.  As  to  the  costs  of  the  trial  of  the  preliminary  issues 
in  the  Court  below  and  in  appeal,  we  think  that  the  defendants  Nos.  1  to 
4  and  6  should  pay  to  the  plaintiffs  the  costs  of  such  trial  and  appeal,  and 
order  accordingly.  We  make  no  order  as  to  the  costs  of  defendant  No.  5. 

BRANDT,  J. — I  concur  in  the  conclusions  arrived  at  by  my  learned 
colleague,  and  generally  in  the  reasons  stated  by  him  for  coming  to  those 
conclusions :  the  voluminous  evidence  is  so  fully  and  clearly  set  out  in  his 
judgment  that  I  am  saved  a  great  deal  of  labour :  it  may,  however,  be 
satisfactory  to  both  parties  that  I  should  state  as  briefly  as  I  can  the 
manner  in  which  the  case  presents  itself  to  me  after  full  consideration  ;  in 

853 


10  Mad.  149 


INDIAN   DECISIONS,   NEW   SERIES 


[Vol. 


1886 

DEC.  16. 

APPEL- 
LATE 
CIVIL. 

10  M.  133. 


nearly  all  respects  I  take  the  same  view  of  it  as  I  did  before  I   had  the- 
advantage  of  reading  the  judgment  of  Mr.  Justice  Kernan. 

The  issue,  viz.,  are  the  plaintiffs  competent  to  maintain  this  suit,  or 
have  they  ceased  to  be  members  of  the  Beri  Chetti  caste  as  alleged  in  the 
67th  paragraph  of  the  defendants'  written  statement,  hy  reason  that  they 
violated  the  usages  and  customs  of  the  caste  and  have  thereby  forfeited  all 
the  privilege?  of  the  said  caste,  and  have  been  expelled  from  it,  and  by 
such  forfeiture  and  expulsion  have  ceased  to  have  any  interest  [enforceable 
at  law?j  in  the  property  and  management  of  the  Dharmasivacharyar 
matham  and  of  the  Visvesvarasami  idol,  and  to  be  entitled  to  participate  in 
the  worship  and  services  of  the  said  matham,  contains  in  fact  two  proposi- 
tions, a  finding  on  each  of  which  is  essential  to  a  finding  on  the  whole  issue; 
and  those  two  propositions  are — 

That  the  plaintiffs  have  been  guilty  of  what  may  be  called  certain 
caste  offences,  on  account  of  which  they  rendered  themselves  liable,  accord- 
ing to  the  custom  and  usages  of  the  caste  to  which  they  are  bound  to 
submit,  to  expulsion  from  the  caste,  and  that  they  were  in  fact  expelled  for 
such  misconduct. 

Now  on  the  finding  of  the  learned  Judge  who  tried  the  case  there 
is  no  legal  evidence  to  which  credit  can  fairly  be  given,  in  proof  of  the 
fact  that  two  of  the  plaintiffs,  the  2nd  and  3rd,  were  guilty  of  any  caste 
offence ;  and  that  being  so,  these  plaintiffs'  alleged  expulsion  from  caste 
cannot  legally  render  them  incapable  of  enforcing  the  civil  rights  which 
they  possessed,  even  if  those  who  profess  to  have  expelled  them  did 
not  act  in  bad  faith  and  from  motives  of  personal  spite,  but  in  the 
bona  fide  but  mistaken  belief  that  they  had  transgressed  caste  rules. 

[149]  As  my  learned  brother  puts  it,  it  is  not  sufficient  to  say  that 
certain  things  have  been  done  in  connection  with  the  enforcement  of  caste 
rules  and  observances,  (to  which  those  affected  must  submit  either  by 
reason  of  their  voluntary  submission  to  the  forum  which,  in  accordance 
with  the  custom  of  the  caste,  deals  with  the  breach  of  such  rules  and 
observances,  or  to  which  all  members  must  submit,  involuntarily  it  may 
be,  for  the  very  and  only  reason  that  they  are  born  in  such  caste),  and 
that  members  of  the  caste  have  in  fact  been  expelled  for  a  supposed 
breach  of  such  rules  and  observances,  even  if  those  ordering  and  enforcing 
the  expulsion  acted  in  good  faith,  although  under  a  mistake  as  to  the  facts 
which  give  to  those  enforcing  the  rules  jurisdiction  to  enforce  them.  It 
appears  to  me  contrary  to  general  and  well-established  rules  of  justice 
that  such  a  plea  or  argument  should  be  allowed. 

Nor  do  I  see  anything  inconsistent  in  so  holding  and  in  holding  at 
the  same  time  that  within  its  own  sphere  and  in  the  exercise  of  its  social 
and  religious  jurisdiction  the  decisions  of  those  who  properly  represent  a 
caste  shall  be  final,  so  far  as  the  civil  tribunals  are  concerned,  and  not 
open  to  revision  or  even  discussion  by  such  tribunals. 

The  learned  Counsel  for  the  resoondents  strongly  and  repeatedly 
insisted  that  it  was  sufficient  to  prove  thefactiim  of  expulsion,  and  to  show 
that  it  was  not  arbitrary;  and  that,  this  being  shown,  it  matters  not 
whether  those  who  decided  on  and  gave  effect  to  the  order  of  expulsion 
had  or  had  not  before  them  evidence  of  the  commission  of  a  caste  offence 
by  those  expelled :  a  very  extreme  case  being  suggested,  he  did  indeed  go 
so  far  as  to  say  that  if  the  caste  tribunal  expelled  from  caste  a  member 
thereof  alleging  the  personal  appearance  of  such  member  to  be  displeasing 
to  the  tribunal  or  to  the  caste  or  some  members  thereof,  the  expulsion 
•would  be  good  for  all  purposes,  religious,  social  and  civil. 
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It  is  well  that  the  effects  of  a  supposed  principle  should  be  so  illus- 
tiated  ;  the  illustration  indicates  the  consequences  of  admitting  an 
authority  such  as  is  postulated  ;  and  it  does  not  in  my  opinion  admit  of 
doubt  that  the  civil  power  has  authority — not  inconsistent  with  the  fair 
exercise  by  a  caste  of  exclusive  jurisdiction  in  all  religious,  moral  or  social 
concerns  connected  with  it — to  decide  that  a  caste-man  does  not  ipso  facto 
lose  ail  the  rights  of  a  citizen  in  resrect  of  property  belonging  to  the  caste 
as  a  body,  if  he  be  expelled  by  the  tribunal  which  represents  the  caste  or 
by  a  faction  [150]  in  it,  urovided  that  such  body  acts  under  a  mistaken 
but  bona  fide  belief  that  the  accused  verson  has  committed  a  caste  offence, 
when  in  fact  he  has  not  done  so,  and  to  secure  to  those  aggrieved  the  civil 
rights  of  which  it  is  attempted  to  deprive  them. 

The  case  incidentally  raises  many  curious  and  some  difficult  questions: 
into  several  of  these  it  is  not  necessary  to  go.  I  would,  however,  refer 
to  some  of  them  for  the  purpose  of  showing  how  very  uncertain  the 
defendants  seem  to  have  been  as  to  the  basis  on  which  they  should  rest 
their  defence.  At  one  time  in  the  course  of  argument  it  was  suggested 
that  there  can  be  no  half  measures,  and  no  intermediate  position  :  that  a 
man  is  either  in  caste  or  he  is  an  outcaste.  But  the  defendants'  own 
evidence  shows  that  there  is  (according  to  some)  "  exclusion  "  from  caste, 
which  is  one  thing,  and  "expulsion"  from  caste,  which  is  another  ;  we 
heard  also  suggestions  of  "  exclusion"  from  one  of  the  caste  divisions 
without  expulsion  from  caste  by  the  Periyagramam,  the  body  which  con- 
sists o\  all  the  other  divisions,  in  conclave  assembled  ;  of  temporary  as 
opposed  to  complete  exclusion  or  expulsion  ;  and  of  exclusion  or  expulsion 
which  is  complete,  by  which  -she  member  condemned  becomes  spiritually 
dead,  but  can  be  made  alive  again  and  restored  to  all  his  rights  and  pri- 
vileges on  payment  cf  a  few  annas. 

Does  this  give  an  impression  of  systematic  and  well  considered  deal- 
ins  with  the  case  of  persons  who,  for  associating  with  those  guilty  of  the 
"  great  offences"  "  the  heinous  crimes"  specified  by  Manu,  must  perform 
penance  for  the  sake  of  expiation  "  since  they  who  have  not  expiated  their 
sins  will  again  spring  to  birth  with  disgraceful  marks  ?" — See  Manu, 
Chapter  XI,  Sections  54  and  55  ;  56  to  59  ;  60  to  67.  Are  the  violations 
of  caste  customs  and  usages  alleged,  akin  to  the  offences  which  Manu 
describes  in  Section  68  as  "jati  brahmsakara  (causing  a  loss  of  class)  ?"or 
(Section  69)  as  degrading  the  offender  bo  a  mixed  tribe  ?  or  as  cause  for 
exclusion  from  social  repasts,  Section  70  ?  or  as  causing  defilement, 
Section  71  ? 

The  impression  which  the  evidence  as  a  whole  gives  me  is  that  the 
division  of  the  people  of  the  Beri  Chetti  caste  in  Madras  Town  into 
"gramams,"  which  collectively  constitute  the  "  PeriyaKramam,"  and  the 
organization  thereof  either  was  in  its  inception  or  has  in  course  of  time 
come  to  resemble  in  no  slight  degree  a  guild  or  federation  of  guilds  in  many 
respects  not  dissimilar  from  [151]  those  with  which  students  of  Euro- 
pean History  are  familiar  ;  and  that  the  organization  is  concerned  at  least 
as  much  with  enforcement  of  social  observances  and  of  conduct  deemed 
to  be  for  the  good  of  the  community — and  possibly  for  regulation  of 
its  trade,  though  of  this  there  is  naturally  not  much,  if  any,  evidence 
taken  in  this  case — as  with  the  punishment  of  ceremonial  offences. 

There  certainly  are  more  than  traces,  I  think  there  is  positive  evidence, 
of  the  distinction  between  a  sort  of  social  ostracism,  the  subjecting  of  an 
offender  to  certain  social  penalties  and  disadvantages,  and  exclusion  from 
caste,  which  distinction  has  been  noted,  commented  on  and  recognized 
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1886  elsewhere  (see  Sudaram.  Patro  v.  Soodha  Bam)  (1)  and  it  is  not  unimportant 
DEC.  16.  to  consider  this  with  a  view  to  determining  whether  in  the  case  of  the 
plaintiffs  Nos.  1  and  4  the  caste  as  a  body,  or  the  divisions  to  which  they 
APPEL-  belong  did  in  fact  "expel,"  "excommunicate,"  "exclude,"  "  keep  aloof," 
LATE  these  plaintiffs  or  either  of  them  for  the  commission  of  what  constituted 
CIVIL.  a  caste  offence;  or  whether  the  allegation  of  such  "  expulsion"  or  what- 
ever it  may  be,  was  made  subsequently  to  the  time  at  which  the  expulsion 
10  M.  133.  is  now  alleged  to  have  taken  place,  and  whether  it  is  not  the  result  of  a 
combination  formed  noi  for  the  purpose  of  punishing  a  caste  offence,  but 
with  a  view  to  bringing  to  bear  what  in  the  case  of  a  Hindu  is  perhaps 
the  most  powerful  lever  which  can  be  conceived,  in  order  to  coerce  plaint- 
iff No.  1  or  these  two  plaintiffs  to  comply  with  the  wishes  of  another 
very  powerful  member  of  the  caste.  My  learned  colleague  has  forcibly 
stated  many,  if  not  all,  of  the  cogent  reasons  which  appear  on  the  record 
in  this  case  for  coming  to  the  latter  conclusion,  and  in  that  conclusion  I 
entirely  concur. 

I  do  not  believe  that  plaintiff  No.  1  was  excluded  or  put  out  of 
caste  in  the  manner  and  at  the  time  alleged  by  those  who  profess  to  speak 
to  it.  Thefactum  of  the  alleged  expulsion  is  relied  on  as  the  best  proof  of 
the  commission  of  the  caste  offence  or  offences  imputed  :  that  evidence  I 
do  not  believe,  and  there  are  other  admitted  and  proved  facts  which 
appear  to  me  to  be  irreconcileable  with  the  alleged  exclusion  on  account 
of  the  commission  of  such  offences  or  the  violation  of  such  caste  require- 
ments and  usages  as  are  made  the  basis  of  the  plea  set;  up  in  the  67th  para- 
graph of  the  defendants'  written  statement. 

[152]  (After  dealing  with  the  evidence  on  this  point,  the  judgment 
proceeded  as  follows.) 

Then  there  is  the  objection  stated  by  my  learned  colleague  as  to  no 
notice  having  been  given  to  plaintiff  No.  1  of  the  intention  to  put  him  oufi 
of  caste. 

I  think  it  unnecessary  to  decide  whether  if  it  were  proved  to  be  in 
accordance  with  the  custom  and  usage  of  the  caste  not  to  give  an  accused 
person  an  opportunity  of  being  heard,  we  could  hold  such  custom  to  be 
bad — I  by  no  means  say  ic  would  be  a  good  or  reasonable  custom — but 
I  think  it  unnecessary  to  decide  the  point,  as  I  do  not  believe  that  there 
was  an  expulsion  in  fact. 

I  agree  that  the  suit  must  be  remanded  for  adjudication  on  such  of 
the  merits  as  have  not  yet  been  gone  into,  and  I  agree  as  to  the  order 
proposed  in  respect  of  costs. 

Solicitors  for  the  appellants  :  Barclay  and  Morgan. 

Solicitors  for  the  respondents  1,  4  and  6  :  Branson  and  Branson. 


(1)  11  W.R.  457. 
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10  M.  182.  1887 

APPELLATE  CIVIL.  JAN.  19. 

Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker.  APPEL- 

LATE 
ANNAJI  RAU  (Plaintiff),  Appellant  v.  RAMA  KCJRUP  n 

AND  OTHERS  (Defendants),  Respondents*      [19th  January,  1887.] 

Jurisdiction— Suit  to  declare  land  liable  to  be  sold  in  execution  of  decree — Civil  Proce-    10  M.  152. 
dure  Code,  Section  373  —  Withdrawal  of  part  of  claim. 

In  a  suit  brought  in  a  District  Mansif's  Court  to  declare  certain  land  liable  to 
be  sold  in  execution  of  a  decree  for  more  than  Rs.  2,500,  the  defendants  pleaded 
that  the  Court  hid  no  jurisdiction.  The  Munsif  allowed  the  plaintiff  to  amend 
the  plaint  by  slicing  tuas  he  abandoned  his  claim  to  execute  the  decree  against 
the  land  for  more  than  Rs.  2,500. 

On  appeal,  the  District  Judge  hell  th»t  the  plaint  could  not  be  amended 
after  the  first  hearing  : 

Held,  on  appeal  to  the  High  Court,  th*t  the  claim  was  not  one  which  could  be 
amended  so  as  to  bring  the  suit  within  the  pecuniary  jurisdiction  of  the 
District  Munsif. 

APPEAL  from  the  decree  of  W.  P.  Austin.  District  Judge  of  North 
Malabar,  reversing  the  decree  of  A.  Chathu  Nambiar,  District  Munsif  of 
Badagara,  in  suit  423  of  1384. 

The  plaintiff,  Annaji  Rau.  sued  the  defendants,  Rama  Kurup  [153] 
and  three  others,  for  a  declaration  that  certain  land  (valued  at  Ra.  100, 
being  five  Limes  the  revenue  assessment;  thereon)  was  liable  to  be  sold  in 
execution  of  a  decree  obtained  by  plaintiff  in  suit  81  of  1880. 

This  land  had  been  attached  by  plaintiff,  bur,  was  released  on  the 
intervention  of  defendants  2  to  4  on  August  13,  1883. 

The  suit  was  filed  on  August  11,  1884.  On  the  10th  October  1884 
the  plaintitf  presented  a  petibion  to  the  Court,  stating  that,  although  the 
amount  of  decree  exceeded  Rs.  2,500  (the  pecuniary  limit  of  the  jurisdiction 
of  the  Court),  the  plaintiff  relinquished  the  amount  in  excess  of  Rs.  2,500. 

The  Munsif  held  that  the  amount  to  be  enforced  by  the  decree  sought, 
w*s  the  criterion  for  determining  the  question  of  jurisdiction,  and,  as  the 
plaintiff  had  relinquished  his  right  to  enforce  the  decree  for  more  than 
Rs.  2,500,  held  that  he  had  jurisdiction  and  decreed  for  plaintiff.  On 
apoeal,  the  District  Judge  held  that,  as  it  was  admitted  by  both  parties 
that  the  amount  of  the  decrea  wa<*  the  criterion  in  this  case  for  determining 
the  question  of  jurisdiction  (see  Krishnama  Chariarv.  Srinivasa  Ayyangar, 
I.L.R.  4  Mad.  340, )  the  Munsif  had  no  jurisdiction.  He  held  that  the 
relinquisbment  could  only  be  made  at  the  time  of  presentation  of  the 
plaint  and  that  the  amount  relinquished  should  be  shown  in  the  plaint 
(Section,  50  (/)  of  the  Code  of  Civil  Procedure).  As  the  relinquisbment  had 
not  been  made  until  after  the  first  hearing,  when  the  defendants  Nos.  2 — 4 
objected  to  the  Court's  jurisdiction,  the  District;  Judge  reversed  the  decree 
of  the  Munsif  and  directed  the  plaint  to  be  returned  to  plaintiff. 

Plaintiff  appealed  on  the  grounds — 

(1)  That  the  withdrawal  of  portion  of  the  claim  was  not  objection- 

able. 

(2)  That  the  plaint  as  amended  was  cognizable. 

(3)  Tha1;  the  value  of  the  property  attached  ought  to  have  been 

ascertained  by  inquiry. 
A  nan  tan  Nay ar,  for  appellant. 
Mr.  Wedderburn.  for  respondents. 


Second  Appeal  596  of  1886. 
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For  the  plaintiff  it  was  contended  that  the  plaint  could  be  properly 
amended  under  Section  373  of  the  Code  of  Civil  Procedure  (see  also  Sec- 
tions 50  and  53). 

For  the  respondents  it  was  urged  that  Section  373  was  not  applicable 
to  the  present  case,  inasmuch  as  plaintiff  did  not  seek  to  recover 
[154]  money  and  abandon  part  of  his  claim,  but  sought  to  declare  the 
whole  property  liable  to  sale. 

He  could  not  be  said  to  abandon  any  portion  of  his  claim  by  stating 
that  he  desired  to  sell  this  property  to  liquidate  his  decree  to  the  extent 
of  Rs.  2,500  only.  The  only  possible  decree  was  that  the  property  was 
or  was  not  liable  to  pale. 

The  Court  (BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

The  claim  in  suit  was  not  in  respect  of  a  sum -of  money,  but  for  a  de- 
claration that  certain  property  is  liable  in  execution  of  a  decree  already 
obtained,  and  the  appellant  cannot  be  said  to  have  abandoned  a  part  of 
his  claim  when  he  expressed  his  willingness  to  forego  proceedings  against 
the  property  attached  by  him  in  excess  of  the  sum  of  Ks.  2,500. 

Being  of  opinion  that  it  was  not  open  to  the  District  Munsif  to  decide 
the  suit  in  respect  of  which  he  had  not  otherwise  jurisdiction,  by  reason 
of  the  appellant's  signifying  his  willingness  not  to  claim  anything  in  ex- 
cess of  Rs.  2,500  out  of  the  sum  which  might  be  realized  by  the  sale  of 
the  property  in  suit,  we  uphold  the  decree  of  the  Lower  Appellate  Court 
and  dismiss  the  appeal  with  costs. 


10  M.  154  =  11  Ind.  Jur.  140  =  2  Weir  170. 

APPELLATE   CRIMINAL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


In  re  VENKATACHALA  PILLAI  AND  OTHERS.*       [19th  January,  1887.] 

Criminal  Procedure   Code,    Section   195 — Registration  Act,    Section  41 — Sanction  of 
Registrar — Condition  precedent  to  trial  for  forgery  of  will  registered. 

A  Sub-Registrar  acting  under  Section  41  of  the   Registration    Act.   1877,  is  a 
"  Court  "  within  the  meaning  of  Section  195  of  the  Code  of  Criminal   Procedure. 

[Appl.,  15  M.  138  (F.B.)  ;  D.,  12  M.  201  (202)  ;  4  M.L  J.  189  (192).] 

CASE  referred  to  the  High  Court  by  J.  A.  Davies,  Acting  Sessions 
Judge  at  Tanjore. 

The  facts  were  stated  as  follows  : — 

"  In  this  case,  five  persons  have  been  committed  for  trial  on  a  charge 
of  forging  a  will,  punishable  under  Section  467  of  the  Indian  Penal  Code. 

"  The  will  alleged  to  be  a  forgery  was  duly  registered  by  the  Sub- 
Registrar  of  Mayaveram,  under  Section  41  of  the  Registration  Act,  after 
satisfying  himself  that  it  was  genuine. 

[155]  "  Exception  is  taken  by  the  prisoners'  vakil  to  the  commitment 
on  the  ground  that  the  Sub-Registrar  acting  under  Section  41  of  the 
Registration  Act  is  a  '  Court, '  and  his  sanction  to  the  prosecution  is 
accordingly  required  before  this  Court  can  take  cognizance  of  the  offence 
according  to  the  terms  of  Section  195,  Clause  (c)  of  the  Code  of  Criminal 
Procedure,  and  thatsuch  sanction  is  wanting  in  the  present  case. 

*  Criminal  Revision  Case  478  of  1886. 
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''  Section  537  of  the  Code  of   Criminal  Procedure  declaring  that  no        1887 
finding,  sentence  or  order,  &c.,  shall  be  reversed  or  altered  for  the  want  of     JAN.  19. 
any  sanction  under  Section  195,  refers  only    to   proceedings  in   appeal  or 
revision,    or    when    sentences    are    submitted    for    confirmation    under     APPEL- 
Chapter  XXVII,  and  it  is  therefore  inapplicable  here.     The  objection  that      LATE 
has  been  taken  appears  to  have  been  also  raised   before  the  Committing  CRIMINAL. 
Magistrate,  but  he  has  not  noticed  it.     The  question  for  determination 
simply  is  whether  a  Sub-Registrar  acting  under  Section  41  of  the  Regis-  10  M-  15i=s 
tration  Act  of  1877  is  or  is  not  a  '  Court '  within  the  meaning  of  Clause  (c)  **  Ind>  «^ur< 
of  Section  195  of  the  Code  of  Criminal  Procedure.  140  =  2 

"There  is  no  definition  of  the  word  '  Court  '  in  the  Code  of  Criminal  Weir  170. 
Procedure,  and  it  is  used  ambiguously.  In  some  places  it  means  a  per- 
sonal judicial  authority  and  in  others  a  place.  It  seems  to  have  this 
second  signification  in  Section  195  itself,  '  proceeding  in  any  Court ;'  and 
compare  Section  352,  '  the  place,  in  which  any  Criminal  Court  is  held  for 
the  purpose  of  inquiring  into  or  trying  any  offence  shall  be  deemed  an 
open  Court.'  The  last  clause  of  Section  4  however  provides  that  '  all  words 
and  expressions  used  herein  and  defined  in  the  Indian  Penal  Code  and  not 
hereinbefore  defined  shall  be  deemed  to  have  the  meaning  respectively 
attributed  to  them  by  that  Code.' 

But  neither  in  the  Penal  Code  is  there  any  definition  of'  Court.' 
There  is  a  definition  of  '  Court  of  Justice  '  in  Section  20,  but  that  term  is 
evidently  not  synonymous  with  'Court,'  for  by  illustration  (a)  of  Section  19 
giving  the  definition  of  Judge  which  enters  into  the  composition  of  the 
definition  in  Section  20,  it  is  declared  that  '  A  Magistrate  exercising  juris- 
diction in  respect  of  a  charge  on  which  he  has  power,  only  to  commit  for 
trial  to  another  Court,  is  not  a  Judge.'  If  the  expression  '  another  Court' 
does  not  sufficiently  imply  thaft  such  Magistrate  is  himself  a  Court,  the 
doubt  is  set  at  rest  by  a  reference  to  Section  6  of  the  Code  of  Criminal 
Procedure  which  describes  all  Magistrates  as  Courts — and  it  is  only 
[156]  to  them  that  power  is  or  can  be  given  to  commit  for  trial  under 
Section  206  of  the  same  Code.  Therefore  though  Magistrates  when  hold- 
ing preliminary  inquiries,  are  not  '  Courts  of  Justice  '  they  are  '  Courts,' 
aud  so  it  follows  that  the  terms  are  not  identical. 

"  Looking  elsewhere  for  a  definition  of  '  Court '  we  find  none  in  the 
General  Clauses  Act,  but  we  do  find  one  in  the  Evidence  Act  of  1872. 
'  Court '  is  there  defined  in  Section  3  to  include  '  all  Judges  and  Magis- 
trates and  all  persons,  except  arbitrators,  legally  authorized  to  take  evi- 
dence.' A  Sub-Registrar  is  generally  so  authorized  under  Section  63  of 
the  Registration  Act  of  1877,  besides  a  special  authorization  in  Sections 
33  and  35.  The  High  Court  of  Calcutta  have  accordingly  ruled  that  a 
Sub-Registrar  is  a  Court  within  the  meaning  of  the  Criminal  Procedure 
Code.  Sardhari  Lai,  in  re  (13  B.L.R.  Appendix,  40). 

"  Though  this  ruling  was  passed  when  the  Criminal  Procedure  Code 
of  1872  was  in  force  and  that  Code  does  not  contain  like  the  present 
Code  the  reference  to  the  Penal  Code  for  definitions  yet  AS  the  Penal 
Code  is  silent  in  the  matter,  as  I  have  shown,  there  is  nothing  to  affect 
the  validity  of  the  ruling. 

"  As  the  Evidence  Act  is  an  Act  of  general  application,  the  definition 
it  gives  of  the  word  '  Court '  should,  I  think,  be  taken  in  the  absence  of 
any  other  definition  either  in  the  Code  of  Criminal  Procedure,  or  in  the 
Penal  Code,  or  in  the  General  Clauses  Act,  as  what  the  Legislature 
intended  the  word  should  ordinarily  signify,  when  not  otherwise  defined 
for  the  purposes  of  any  particular  Act. 
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1887  "  It  might  be  answered  that  the  Legislature  clearly   did  not  contem- 

JAN.  19.     plate    Sub-Registrars    or    Registrars   as   '  Courts '    under    the    Criminal 

Procedure  Code,  or  they  would  not  have  declared  they  should  be  deemed 

APPEL-     as  such  oniy  in  certain  instances  (vide  last  clause  of  Section  84  of  the 

LATE        Registration  Act  as  modified  or  impliedly  repealed  by  Section  483    of  the 

CRIMINAL.  Code  of  Criminal  Procedure).     But  this  doubt  was  considered  in  the  case 

of  Registrars  by   the  Madras   High  Court  in  their  proceedings,  No.  962, 

10  M.  134=  datod   12fch  May   1881  (Weir's  Criminal  Rulings,  pages  399-401),    and  it 

11  Ind.  Jur.  wag    tbere    nei<}   that  a    Registrar  was    a    '  Court '    under  the   Criminal 

Procedure  Code  in  other  cases  than  those  contemplated  by  the  Legislature 
Weir  170.  wnen  framing  Section  84  of  the  Registration  Act. 

"  At  any  rate  I  am  bound  by  the  Calcutta  High  Court  decision, 
there  being  none  to  the  contrary  by  the  Madras  High  Court  to  hold  that 
the  Sub-Registrar  is  a  'Court'  under  the  Criminal  [157]  Procedure 
Code,  and  as  such  under  Section  195,  Clause  (e),  his  sanction  was  required 
for  this  prosecution. 

"  But  it  is  still  further  contended  that  even  under  the  Madras  High 
Court  Ruling  referred  to  above  a  Sub-Registrar  should  be  considered  a 
Court  when  he  acts  under  Section  41  of  the  Registration  Act  in  respect  to 
the  registration  of  wills  presented  by  third  parties.  It  was  held  by  the 
High  Court  in  the  said  proceedings  that  a  Registrar  acting  under  Sections 
73,  74  and  75  of  the  Registration  Act  was  a  Judge,  and  thereby  a  Court  of 
Justice  within  the  meaning  of  the  Penal  Code,  and  it  is  now  urged  that 
although  with  respect  to  an  ordinary  document,  the  Sub-Registraris  'functus 
officio'  as  the  High  Court  have  said,  yet  that  in  regard  to  wills  he  has  the 
same  powers  as  the  Registrar  under  Sections  40  and  41  of  the  Registra- 
tion Act.  In  the  case  of  an  ordinary  document  when  its  genuineness  is 
disputed,  the  Sub-Registrar  has  no  power  to  proceed  further.  He  is  to 
refuse  registration.  But,  in  the  case  of  a  will,  the  Registration  Act  con- 
fers on.  him  extended  powers.  He  can  go  into  evidence  and  find  the 
document  to  be  genuine  or  otherwise.  His  powers  in  regard  to  wills  do 
not  in  any  way  differ  from  those  of  the  Registrar.  So  that  if  a  Registrar 
is  a  Judge  and  a  Court  when  acting  under  Section  41  of  the  Act  ,  by 
analogy  of  the  reasoning  that  he  is  a  Judge  and  a  Court  when  acting  under 
Sections  73,  74  and  75,  so  also  is  the  Sub-Registrar.  I  think  there  is  much 
force  in  this  argument,  and  I  take  it  as  a  second  or  additional  ground  for 
holding  that  the  Sub-Registrar  when  acting  as  he  was  in  this  case  under 
Section  41  of  the  Registration  Act  was  a  'Court'  and  therefore  his  sanction 
was  required  for  the  prosecution. 

"  I  therefore  refer  this  case  to  the  Hi^h  Court  for  the  purpose  of 
quashing  the  commitment  under  Section  215  of  the  Code  of  Criminal 
Procedure." 

Bhashyam  Ayyangar,  for  the  accused. 

The  Acting  Government  Pleader  (Mr.  Powell),  for  the  Crown. 

JUDGMENT. 

The  judgment  of  the  Court  (BRANDT  and  PARKER,  JJ.)  was  delivered 
by 

PARKER,  J. — We  are  of  opinion  that  the  term  "  Court  "  in  Section  195 
of  the  Criminal  Procedure  Code  is  not  restricted  to  a  "  Court  of  Justice  " 
as  defined  in  the  Indian  Penal  Code.  Section  6  of  the  Code  of  Criminal 
Procedure  clearly  contemplates  the  existence  of  Courts  constituted 
under  other  laws,  and  the  legislature  [158]  has  seen  fit  to  use  the 
general  expression  "  Court"  in  preference  to  the  more  restricted 
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description  "Court  of  Justice.  "     A  Sub-Registrar  is  legally  authorized  to        1887 

take   evidence  under  Part    VIII  of  the  Indian  Registration   Act    for  the     JAN.  19. 

purpose  of  satisfying  himself  upon    certain  points,  and  he  is,  therefore, 

when  acting  under  Section  41,  Act  III  of   1877,   a  "  Courb "  within   the     APPEL- 

meaning  of  the  Indian  Evidence  Act.     As  the  document  has  been  given       LATE 

in  evidence  before  him  in  a  proceeding  in  which  the  Sub-Registrar  had  to  CRIMINAL. 

determine  whether  the  document  should,   or  should  not,   be  registered,   it 

appears  to  us  that  his  sanction  is  necessary  under  Section  195  of   the  10  M-  134  = 

Code  of  Criminal  Procedure  before  a  Court  can  take  cognizance  of  an  **  ^nt'1  ^ur' 

offence  alleged  to  have  been  committed  by  a  party  to  that  proceeding.  140  =  2 

The  Judge  having  reported  that  all  the  accused   were  parties  to  the    WBir  17°* 
proceedings  the  commitment  is  quashed. 


10M.158(F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Reman,  Mr.  Justice  Muttusami  Ayyar,  Mr  Justice  Brandt 

and  Mr.  Justice  Parker. 


REFERENCE  UNDER  STAMP  ACT,  SECTION  49.* 
[18th  January,  1887.] 

Stamp  Act,  Section  3,  clause  4  (b)-Bond. 

A  executed  a  document,  by  which  he  promised  to  pay  on  demand  Rs.  16  to  B. 
The  writer  of  the  document  signed  the  document  as  a  writer,  for  the  purpose  of 
attesting  A's  signature  : 

Held  that  the  document  was  liable  to  stamp  duty  as  a  bond. 

[F.,  13  M.  147  (148)  ;  R.,  3  P.L.R.  1902.] 

CASE  referred  under  Section  49  of  the  Indian  Stamp  Act,  1879,  by 
J.  D.  Goldingham,  District  Judge  of  Bellary. 

The  case  was  stated  by  K.  Lakshmana  Rau,  District  Munsif  of 
Narain  Deverkeri,  as  follows  : — 

"  In  Small  Cause  No.  57  of  1886, the  plaintiff  sues  upon  an  instrument 
which  secures  the  repayment  of  Rs.  16.  It  bears  date  21st  September 
1883  and  is  payable  to  the  payee.  It  does  not  contain  the  words  'payable 
to  bearer  or  order.'  It  bears  the  signature  of  its  executant,  as  well  as 
the  signature  of  its  [159]  writor,  and  stands  engrossed  on  paper  to  which 
one  anna  adhesive  stamp  is  affixed. 

"  The  plaintiff  treated  the  instrument  as  a  promissory  note,  because, 
as  he  stated,  it  was  not  attested  by  witnesses. 

"An  instrument  of  a  similar  nature,  put  in  evidence  in  another  case, 
was  treated  by  me  as  a  bond.  I  levied  the  proper  stamp  duty  and  penalty 
on  it,  and,  under  Section  35  of  the  Stamp  Act,  sent  a  copy  of  the  instru- 
ment to  the  Acting  Head  Assistant  Collector.  That  officer  was  of  opinion 
that  it  was  not  an  attested  document,  and  that  it  should  therefore  be 
treated  as  a  promissory  note.  This  being  the  case,  I  feel  a  doubt  as  to 
the  amount  of  duty  to  be  paid  in  respect  of  the  instrument  under  con- 
sideration in  this  case. 

"  Any  instrument  attested  by  a  witness  and  not  payable  to  order  or 
bearer  is  a  bond  as  defined  by  clause  4  (b)  of  Section  3  of  the  Stamp 

*  Referred  Case  4  of  1886. 
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1887        Act  No.   1  of  1879.     In   the  present  case,   if  it  was  nob  intended  that 

JAN.  18.     the  writer  should  be  a  witness  to  bhe  signature  of  the  executant,  there 

was,   apparently,    no  necessity   for  the  formar   signing   the  instrument. 

1ULL       Therefore,  it  appears  to  me  fchat  the  sigaat'ira  of  the  writer  is  the  attesta- 

BENCH.     tion  of  a  witness  within  the  meaning  of  the  above  clause,  and  that  the 

7T~        instrument  under  consideration  is  a  bond  and  nob  a  promissory   note.     A 

_          bond  for  Rs.   1@  is  required  to  be  engrossed  on  an  impressad  stamp  of 

four  annas.     The  instrument  in  question,  however,  bears     an    adhesive 

stamp  of  one  anna. 

"  The  questions  submitted  for  the  decision  of  the  High  Court  are  : — 
"  1st. — Whether  an  instrument  conbaining  an  unconditional  promise 
to  pay  on  demand  and  bearing  the  signature  of  ibs   writer,   a    bhird  party, 
is  a  bond  or  promissory  note. 

"  2nd. — Whether  an  insbrurnent  containing  an  unconditional  promise 
to  pay  on  demand  becomes  a  bond  if  it  is  not  made  payable  to  bearer  or 
order." 

Counsel  were  not  instructed. 

The  District  Judge  having  reported  that  the  document  was  attested, 
the  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR  BRANDT, 
and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

We  are  of  opinion  that  the  document  in  question  is  a  bond,  not  being 
payable  to  bearer  or  order,  and  the  signature  of  the  obligor  being  attested 
by  a  witness. 

10  M.  160. 

[160]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


VENKATA  SHETTI  AND  OTHERS  (Defendants),  Appellants  v.  RANGA 
NAYAK  (Plaintiff),  Respondent*      [llth  January,  1887.] 

Merger  of  securities— Civil  Procedure  Code,  Sections  43,  373. 

On  the  5th  September  1874  R,  a  Hindu,  and  his  sons  borrowed  Rs.  5,000  from 
V  and  mortgaged  to  him  certain  land,  items  1,  2  and  3  OQ  the  7th  September 
1874,  V  borrowed  Rs.  5.000  from  R.N.  and  mortgaged  his  rights  in  items  1  and  2 
and  land  of  his  own  to  R.N.  In  1877  R.N.  bought  at  a  sale  in  execution  of  a 
decree  against  R  the  share  of  R  in  the  said  items  1  and  2  subject  to  the  mort- 
gage created  by  R.,  on  5th  September  1874.  and  to  another  mortgage  created  by 
R..  dated  llth  January  1875.  In  1880,  R.N.  sued  V  and  the  sons  of  R..  for 
arrears  of  interest  due  under  his  mortgage  bond. 

This  suit  was  withdrawn  with  liberty  to  bring  a  fresh  suit  foe  the  principal  and 
interest  due  under  the  bond. 

In  1885,  R.N.  sued  V  and  the  sons  of  R  to  recover  principal  and  interest  due 
under  his  mortgage  bond. 

V  pleaded  that,  as  R.N.  had  bought  R's  share  in  items  1  and  2,  subject  to 
the  mortgages  created  by  him,  R.N's  rights  as  mortgagee  were  merged  in  his 
rights  as  purchaser. 

R's  pons  pleaded,  inter  alia,  that  the  suit  was  barred  by  the  provisions  of 
Sections  43  and  373  of  the  Code  of  Civil  Procedure  : 

Held  that  the  claim  of  RN  was  neither  merged  nor  barred. 
CAppr.,  17  A.  53  (55)  ;  R.,  2  C.L  J.  480  =  10  C.W.N.  8  (10) ;  14  C.P.L.R.  104  (106).] 

*  Appeal  142  of  1885. 
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APPEAL  from  the  decree  of  C.  Venkobacharyar,  Subordinate  Judge  1887 

of  South  Canara,  in  suit  3  of  1885.  JAN.  11. 

The  facts   necessary   for  the  purpose  of  this  report  appear  from  the 

judgment  of  the  Court  (MuTTUSAMi  AYYAB  and  BRANDT,  ,TJ.).  APPEL- 

Bhashyam  Ayyangar  and  Narayana  Bau,  for  appellants.  LATE 

Bamachandra  Bau  Saheb  and  Gopala  Bau,  for  respondent.  CIVIL. 


JUDGMENT. 

This  is  an  anpeal  preferred  on  behalf  of  defendants  Nos.  1,  2  and  4, 
in  original  suit  3  of  1885,  on  the  file  of  the  Subordinate  Court  of  South 
Canara.  The  interests  of  the  defendants  Nos.  1  and  2  are  nob  identical 
with  those  of  defendants  [161]  Nos.  3  and  4  ;  the  interests  of  the  two 
latber  are  identical,  but  defendant  No.  4  alone  is  before  us  as  an  appellant. 

On  the  5th  September  1874  defendant  No.  3,  Krishna  Shetti,  appel- 
lant No.  3,  Narasayya  Shetti  and  Narayana  Shetti  (deceased),  brothers, 
and  their  father  Eama  Shetti  borrowed  of  the  apoollant  No.  1,  Venkata 
Shetti,  a  divided  brother  of  the  said  Rama  Shetti,  Rs.  5,000  and  executed 
in  favor  of  the  fender  an  instrument  hypothecating  landed  property,  items 

1  and  2  in  this  suit,  and  another  parcel   not  included  in  this  suit,  Exhibit 
B.     On  the  7th  of  the  same  month  appellant  No.  1,  Venkata  Shetti,  and 
his  son,   appellant  No.  2,  Devappa   Shetti,   borrowed   of  the  respondent, 
Ranga  Nayak,  Rs.  5,000  (the  bond  states  the  consideration  as  Rs.  6,000, 
but  it  is   admitted   that  only   Ra.  5,000  were   advanced)  and  gave  their 
mortgagee  a  bond   hypothecating  the  land  constituting  items  1  and  2  in 
this  suit  and  another  parcel  of  land,  the  jenm  title  to  which  the  mortgagors 
hold  in  their  own  right,  Exhibit  A. 

The  suit  was  brought  for  the  recovery  of  the  principal  and  interest 
due  under  Exhibit  A. 

In  the  year  1850  Malappa  Shetti,  a  brother  of  Rama  Shetti,  obtained 
a  personal  decree  against  Rama  Shetti  in  a  partition  suit,  and  in  1876 
Malappa's  son  Ganapathi  took  out  execution  of  that  decree,  and  in  1877 
the  respondent  in  this  suit  purchased  Rama  Shetti's  share  in  items  1  and 

2  now  in  suit,  subject  to  the  incumbrances  created  by  Rama  Shetti  under 
Exhibit  A,  and  under  another  instrument,  dated  the  llth  January   1875, 
whereby  as  security  for  a  further  loan  of  Rs.  8,500  borrowed  of  appellant 
No.  1,  Venkata  Shetti,  Rama  Sbetti   hypothecated   his  share  in   items  1 
and    2    now    in  suit,   and  also  three  other  parcels  of  land.     The  share 
which  the  auction-purchaser  the  respondent  was  eventually  held  to  have 
purchased  consists  of  ^th   of  plaint  item   No.   1    and   &bh  of  plaint  item 
No.  2. 

The  respondent  filed  a  suit  164  of  i860  apainst  his  mortgagors, 
appellants  Nos.  1  and  2  and  against  defendant  No.  3,  and  appellant  No.  3 
for  arrears  of  interest  only,  then  accrued  due  under  Exhibit  A  :  that  suit 
was  by  permission  withdrawn  with  leave  to  institute  a  fresh  suit  for 
recovery  of  the  principal  (then  due)  and  interest.  Defendant  No.  5, 
Venkatesa  Mala,  was  made  a  party  to  the  suit  by  the  respondent,  on  the 
ground  that  the  purchase  of  Rama  Shetti's  share  in  execution  of  the  suit 
of  1850  [162]  was  in  fact;  made  by  Defendant  No.  5,  but  the  finding  is 
that  the  respondent  is  the  real  purchaser,  and  no  appeal  has  been  preferred 
against  this  finding  and  nothing  turn*  upon  ift  in  appeal. 

Appellants  Nos.  1  and  2  pleaded  that  by  the  purchase  of  Rama 
Shetti's  share  in  items  1  and  2  in  suit  subject  to  the  incumbrances  created 
by  Exhibit  A  and  by  the  mortgage  of  1875,  the  respondent's  mortgage 
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1887       rights  under  Exhibit  A  were  lost,  by    merger  of  the  latter  in   the    right 

JAN.  11.     acquired  by  him  under  his  purchase. 

4p  Defendant  No.  3  and  appellant  No.  3  pleaded  that  in  no  circumstances 

can  they  be  held  liable  in  respect  of  either  principal  or  interest  due  under 

LATE       A  ;  they  further  raised  the  objection  taken  by  the  appellants  Nos.  1  and  2. 

ClVIL.      on  the  ground  of  merger  of  the  securities  in  the  hands  of  the  respondent, 

IT~         and  appellants  Nos.  1,  2  and  3,  and  defendant  No.  3  all   contended   that, 

'    notwithstanding  the  permission  given  to  the  respondent  to   withdraw   his 

suit  No.  164  of  1880  with  leave  to  institute  a  fresh  suit  as   above  stated, 

the  present  suit  is  barred  by  the  provisions  of  Seafcions  43  and  373  of  the 

Code  of  Civil  Procedure. 

The  Subordinate  Judge  framed  issues  intended  to  meet  the  contention 
of  the  said  defendants  as  to  the  character  and  effect  of  the  respondent's 
purchase  in  execution  of  Rama  Shetti's  share  in  items  1  and  2,  and  held 
that  what  was  purchased  was  the  equity  of  redemption  subject  to  his 
own  incumbrance  under  the  mortgage  instrument  A,  and  to  the  charge  in 
favor  of  appellant  No.  1  under  the  mortgage  of  1875,  but  that  "  he  did 
not  purchase  his  mortgagor's  right  of  redemption  nor  the  right  of  the 
mortgagors  of  appellant  No.  1,  but  only  the  interest  of  one  of  them,  " 
and  that  the  plea  as  to  merger  was  therefore  untenable  :  he  held  that 
appellants  Nos.  1  and  2  are  primarily  (and  personally)  liable,  and  that  the 
respondent  is  entitled  to  recover  the  principal  and  interest  due  under  A 
"  by  sale  of  the  properties  mortgaged  "  under  A  ;  the  decree  is  thus  worded 
"that  the  plaintiff  do  recover  "  the  amount  decreed  and  costs  "from  1st 
and  2nd  defendants  and  from  the  mortgaged  properties  described  below, 
unless  the  said  sums  be  paid  within  six  months  "  from  date  of  the  decree  ; 
and  the  several  properties  are  then  specified  in  a  schedule  appended  to 
the  decree. 

The  Subordinate  Judge  disallowed  the  objection  that  by  reason 
of  the  provisions  of  Sections  43  and  373  of  the  Code  of  Civil  [163]  Pro- 
cedure, the  suit  is  not  maintainable,  on  the  ground  that  the  permis- 
sion to  withdraw  from  the  suit  of  1880  was  given  by  the  District  Munsif 
in  the  exercise  of  bis  discretion  and  that  that  discretion  was  not  impro- 
perly exercised. 

The  first  ground  of  appeal  argued  at  the  hearing  was  that  the  res- 
pondent should  have  sued  appellants  Nos.  1  and  2  alone,  and  for  sale  of 
their  mortgage  right  in  items  1  and  2  and  of  their  jenrn  right  in  item  No.  3, 
and  that  they  had  no  cause  of  action  against  the  original  mortgagors, 
defendant  No  3  and  appellant  No.  3,  but  it  was  subsequently  conceded 
that  to  a  suit  for  realization  of  respondent's  security  under  A,  the 
original  mortgagors,  as  having  an  interest  in  the  property  items  1  and 
2,  were  not  improperly  made  parties,  and  the  contention  was  con- 
fined to  the  terms  of  the  decree  ;  it  was  then  admitted  on  behalf  of  the 
respondent  that  so  far  as  items  1  and  2  are  concerned  the  interest  which 
the  appellants  Nos.  1  and  2  have  therein  under  Exhibit  B,  and  no- 
thing more,  can  be  sold  in  satisfaction  of  the  respondent's  claim  under 
Exhibit  A.  The  decree  of  the  lower  Court  will  accordingly  be  amended 
by  substituting  for  the  words  "  by  sale  of  items  1  and  2  "  the  words  "  by 
sale  of  the  mortgage  rights  of  the  1st  and  2nd  defendants  in  items  1  and 

2  :"  the  order  for  the  sale  of  "  the  mortgaged  property  "  as  regards  item 

3  is  correct.     It  was  contended  for  the  respondent  that  the  allowing  of 
the  appeal  to  this  extent  is  a  matter  of  form  only ;  but  this  is  not  so  ;  and 
by  consent,  for  the  purpose  of  assessing  costs  in  this  appeal  only,  the 
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value  in  respect  of   which    the  appellants  must  be   taken   to  have  suc- 
ceeded is  assessed  at  Es.  1,500. 

But,  in  respect  of  the  second  ground  of  appeal  that  there  was  merger 
of  the  securities,  by  reason  of  which  the  respondent  is  barred  from  en- 
forcing his  mortgage  lien,  we  must  hold  that  the  appellants  fail.  The 
doctrine  of  merger  applies  in  cases  in  which  a  higher  security  is 
given  between  the  same  parties  ;  but  this  alone  is  not  sufficient ;  the  remedy 
given  by  the  higher  must  be  co-extensive  with  that  given  by  the  original 
lower  security  ;  the  rights  which  unite  must  be  in  respect  of  the  same 
property;  but  here  the  property  mortgaged  and  the  property  sold  are  not 
identical ;  all  that  was  sold  was  Kama  Shetti's  interest  in,  that  is, 
the  right  of  one  of  several  sharers  to  redeem  part  of  the  property 
mortgaged.  The  respondent's  purchase  then  has  not  the  effect  of  [164] 
depriving  him  of  his  right  to  put  up  to  sale  the  mortgage  rights  of  appel- 
lants Nos.  1  and  2  in  plaint  items  1  and  2. 

As  to  the  third  and  only  remaining  argument  in  appeal  that  the 
statutory  bar  to  a  second  suit  brought  in  respect  of  a  portion  of  a  claim, 
a  portion  of  which  a  party  has  omitted  to  sue  in  respect  of  in  a  former 
suit,  subsists,  notwithstanding  that  such  former  suit  has  been  withdrawn 
by  permission  of  the  Court  with  leave  to  institute  a  fresh  suit  founded 
on  the  same  cause  of  action  ;  if  this  construction  be  put  upon  the  two 
sections  it  is  not  possible  for  them  to  stand  together,  but  the  sections  must 
be  reasonably  construed  together  so  that  they  may  if  possible  both  stand, 
and  we  are  of  opinion  that  it  is  not  necessary  to  hold  that  Section  43 
applies  in  the  case  of  a  suit  withdrawn  by  permission  under  Section  373, 
but  that  the  effect  of  such  an  order  is  to  leave  matters  in  the  position  in 
which  they  would  have  stood  had  no  such  suit  been  instituted.  The 
obvious  intention  of  the  Court  which  made  the  order  was  to  allow  the 
respondent  to  sue  for  principal  and  interest,  instead  of  compelling  him 
to  proceed  with  his  claim  for  interest  alone,  in  which  case  any  second  suit 
for  the  principal  would  have  been  met  by  the  plea  that  the  suit  is  barred 
by  Section  43  of  the  Code  ;  and  if  the  contention  now  raised  were  to  prevail, 
the  anomaly  would  be  presented  of  an  order  made  by  a  competent  Court 
as  to  a  matter  within  its  discretion  to  which  order  no  legal  effect  could 
be  given. 

Section  373  was  presumably  intended  to  allow  of  mistakes  or  omis- 
sions being  corrected,  within  the  discretion  of  the  courts  concerned,  and 
we  do  not  think  it  necessary  to  hold  that  Section  43  is  a  bar  to  the  enter- 
tainment of  the  present  suit. 

The  result  is  that  the  appellants  fail  in  respect  of  the  main  grounds 
of  appeal  argued  before  us,  but  succeed  in  so  far  as  the  decree  is  amended 
in  the  manner  hereinabove  provided. 

The  appellants  will  then  pay  the  proportionate  costs  of  the  respond- 
ent in  respect  of  the  amount  in  regard  to  which  they  fail,  and  the 
respondent  will  pay  the  appellants'  proportionate  costs  in  respect  of  the 
amount  in  which  the  latter  succeed,  and  these  amounts  are,  for  the  purpose 
of  estimating  such  coats  only,  by  consent  taken  as  Ra.  7,500  and 
Bs.  1,500  respectively. 
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1887  10  M.  165  (F.B.)  =  2  Weir  30. 

JAN.^18.  [165]  APPELLATE  OEIMINAL— FULL  BENCH. 

FULL        Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and 

Mr.  Justice  Parker. 
10  M.  165 

(F.B.)  =  QUEEN-EMPRESS  v.  VENKATESAGADU  AND  OTHERS.* 

2  Weir  30.  [18th  January,  1887.] 

Criminal  Procedure  Code,  Section  33 — Penal  Code,  Section  65  —Imprisonment  in  default 
of  payment  of  fine. 

Section  33  of  the  Code  of  Criminal  Procedure,   1882,  does  not  authorize  a 
Magistrate  to  pass  a  sentence-in  default  of  payment  of  fine  in  excess  of  the  term 
prescribed  by  Section  65  of  the  Indian  Penal  Code.     Reg.  v.  Muhammad  Saib, 
I.L.R.,  1  Mad.,  277,  was  overruled  in  1881. 
[RM  L.B.R.  (1893-1900)  494  (496)  ;  1  Weir  31  (32).] 

CASE  referred  for  the  orders  of  bhe  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  J.  Thompson,  Acting  District  Magistrate 
of  Kistna. 

Venkatesagadu  and  four  others  were  convicted  by  the  Second-class 
Magistrate  of  Mangalagiri,  under  Section  510  of  the  Indian  Penal  Code, 
of  being  drunk  and  causing  annoyance  in  a  public  place.  Three  of  the 
accused  were  sentenced  to  twelve  hoars'  simple  imprisonment  and  a  fine 
of  Rs.  5  each,  and  in  default  to  2  days'  simple  imprisonment,  and  the 
other  two  to  a  fine  of  Rs.  3  each  and  in  default  to  2  days'  simple  imprison- 
ment. The  fines  were  levied. 

The  District  Magistrate  referred  this  case  on  the  ground  that  the 
maximum  punishment  for  the  offence  being  twenty  four  hours'  simple 
imprisonment,  the  alternative  imprisonment  awarded  in  excess  of  six 
hours  was  illegal  under  Section  65  of  the  Penal  Code  and  Section  33  of 
the  Code  of  Criminal  Procedure. 

The  case  was  referred  to  a  Full  Bench  by  Mufctusami  Ayyar  and 
Brandt,  JJ. 

The  Acting  Government  Pleader  (Mr.  Powell],  for  the  Crown. 

The   Full    Bench    (COLLINS,     C.J.,    KERNAN,    MUTTUSAMI    AYYAR, 

BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

[166]  The  case,  Beg.  v.  Muhammad  Saib  (l),  has  been  overruled  by 
an  unreported  case  of  a  Full  Bench  in  1881,  published  in  Weir's  Criminal 
Digest,  p.  335  (a). 

*  Criminal  Revision  Cases  629  of  1886. 
(1)  1  M.  277. 

10  M.  166  N  =  2  Weir  26. 

(a)  High  Court  Proceedings,  18th  May  1881,  No.  994. 

The  defendant  in  this  case  was  sentenced  by  the  Second-class  Magistrate  to 
pay  a  fine  of  Rs.  10,  or  in  default  to  suffer  one  month's  simple  imprisonment  for  an 
offence  under  Section  510  of  tbe  Indian  Penal  Code 

The  Joint  Magistrate  submits,  through  the  District  Magistrate,  that  the  term  of 
imprisonment  awarded  in  default  of  fine  was  in  excess  of  the  period  allowed  by  law, 
and  that  inasmuch  as  the  period  of  imprisonment  provided  as  a  [substantive  penalty 
for  the  offence  is  limited  to  24  hours,  the  Second-class  Magistrate  was  not  competent 
to  sentence  the  accused  in  default  of  payment  of  the  fine  to  a  period  of  imprisonment 
in  excess  of  6  hours. 

INNBS,  J. — The  sentence  as  it  stands  is  of  course  illegal  and  the  proceedings  upon 
which  it  professes  to  be  founded  do  not  warrant  it. 

The  portion  of  these  proceedings  applicable  to  the  case  runs  as  follows  : — 

"  But  if  the  sentence  is  fine  only,  the  imprisonment  in  default  of  payment  may  be 
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[167]   We  follow  the  latter  ruling  —  see   also  Empress  of  India  v.       1887 
Darba  (1). 


the  whole  period  of  imprisonment  which  the  Magistrate  is  competent  to  inflict  for  the       -nT™" 
offence."  JcULL 

The  Magistrate,  therefore,  when  imposing  fine  only  and  imprisonment  in  default,  BENCH. 
is  limited  as  to  the  term  of  imprisonment  in  default,  in  two  ways  — 

First.  —  He  cannot  go  beyond  the  substantive  term  of  imprisonment  fixed  for  the  ^  "'  *^ 
offence,  because  that  is  the  outside  measure  of  the  imprisonment  that  it  is  competent  (F.B.)  = 
to  inflict  for  tlie  offence,  =2  Weir  30 

Second.  —  He  has  to  see  whether  that  term  of  imprisonment  is  beyond  his  own 
powers  as  a  Magistrate.  If  it  is  not,  he  may  impose  the  whola  of  ic  "in  default  of 
payment  of  fine.  If  it  is  beyond  his  powers,  he  can  only  impose  such  a  term  of 
imprisonment  as  is  within  his  powers.  In  the  present  ctse,  the  Magistrate  simply 
considered  what  were  his  general  powers  ;  he  altogether  neglected  to  consider  what 
he  was  competent  to  inflict  for  tlie  offence.  The  limit  of  his  competency  in  this 
respect  was  24  hours.  As  ths  fine  was  paid,  the  High  Court  could  only  interfere  set- 
ting aside  the  sentence  of  one  month's  imprisonment. 

The  Magistrate  referring  the  case  would  read  the  words  "  or  as  is  allowed  by  law" 
in  the  last  clause  of  Section  309  as  meaning  "  as  limited  by  Section  65  of  the  Indian 
Penal  Code,"  which  would  admit  of  only  one-fourth  of  the  term  of  substantive  impri- 
sonment as  the  outside  measure  of  the  imprisonment  impossible  in  default  of  payment 
of  fine  when  fine  alone  is  inflicted.  In  either  view,  however,  the  Sub-Magistrate 
was  clearly  acting  illegally  in  the  sentence  he  imposed. 

HUTCHINS,  J.  —  On  either  view  of  the  question,  the  sentence  referred  is  wrong, 
because  a  sentence  of  imprisonment  for  one  month  for  an  offence  under  Section  510 
is  not  one  "  allowed  by  law  "  however  those  words  are  to  be  construed.  Tbe  more 
important  question  remains,  whether  those  words  in  the  third  clause  of  Section  309 
of  the  Procedure  Code  mean  "  allowed  by  law  as  the  full  substantive  penalty  for  the 
offence"  as  held  by  this  Court,  or  allowed  by  the  particular  section  applicable  to  the 
offence  and  Section  65  of  the  Penal  Code  "  taken  together,"  as  held  by  the  High  Court 
of  Allahabad  (Empress  v.  Darba,  I.L.E.  1  All.  461). 

It  will  hardly  be  denied  that  when  such  a  general  expression  as  "  allowed  by  law  " 
is  used,  its  most  natural  meaning  is  "  allowed  by  all  the  provisions  of  the  law  taken 
together."  If  the  Legislature  had  intended  that  [167]  nothing  but  the  particular  section 
applicable  to  the  offence  was  to  be  looked  at,  surely  there  would  have  been  no  difficulty 
in  finding  apt  words  to  express  that  meaning.  "  As  is  provided  by  law  for  the  particular 
offence  "  would  have  answered  their  purpose  well  enough. 

I  think  therefore  that  the  construction  adopted  by  the  Allahabad  Court  is  the 
natural  construction  of  the  third  clause  of  Section  309,  even  if  it  stood  alone. 

Mr.  Knox,  who  makes  this  reference,  has  pointed  out  other  reasons  for  coming  to 
this  conclusion.  The  section  purports  to  deal  exclusively  with  cases  punishable  with 
imprisonment  in  addition  to  fine,  and  its  first  provision  is  that  in  all  such  cases, 
whether  the  sentence  be  a  fine  alone  or  a  fine  with  imprisonment,  and  whether  the 
Court  be  one  of  limited  jurisdiction  or  competent  to  inflict  the  full  penalty  provided  for 
the  particular  offence,  the  period  of  imprisonment  is  to  be  regulated  by  Sections  64  and 
65  of  the  Indian  Penal  Code.  Iu  other  words,  it  starts  with  one  general  principle,  viz., 
that  no  Criminal  Court  shall  award  alternatively  a  longer  term  of  imprisonment  than 
one-fourth  of  that  which  the  law  provides  as  the  maximum  substantive  punishment 
where  it  provides  imprisonment  at  all  as  a  substantive  punishment. 

Then  comes  in  the  proviso,  which  is  applicable  only  to  Magistrates  whose  powers 
to  imprison  have  been  further  limited  by  the  preceding  sections.  If  they  choose  to  im- 
prison as  well  as  to  fine,  then  their  power  to  add  a  further  term  of  imprisonment 
for  non-payment  of  the  fine  is  further  restricted.  Not  only  shall  they  not  impose  more 
than  a  fourth  of  the  maximum  term  provided  for  the  particular  offence,  but  they  shall 
not  execeed  a  fourth  of  the  term  to  which  the  previous  sections  had  restricted  their 
general  powers. 

The  clause  in  question  comes  next.  It  also  is  applicable  to  Magistrates  only,  but 
it  deals  with  cases  in  which  they  might  have  passed  a  substantive  period  of  imprison- 
ment, but  have  chosen  to  fine  only.  In  such  a  case,  the  additional  restriction  which 
had  been  imposed  by  the  preceding  clause  is  removed,  and  the  Magistrate  may  go  up 
to  the  full  term  which  he  has  heen  generally  empowered  to  inflict,  provided  that  the 
sentence  is  one  otherwise  allowed  by  law.  I  do  not  think  that  a  sentence  of  alternative 
imprisonment  exceeding  one-fourth  of  the  maximum  substantive  term  provided  for  the 

(1)  1  A.  461. 
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Let  tho  case  be  remitted  to  the  Division  Bench  for  disposal. 

offence  (when  such  a  term  has  been  provided)  is  in  any  case  "  allowed  by  law.  "  I 
would  therefore  rescind  the  ruling  of  this  Court  I  may  add  that  it  is  clearly  recognized 
by  this  very  Section  (309)  that  the  penalty  to  which  a  man  is  subjest  is  to  be  determined 
by  reference  to  the  Penal  Code.  The  Procedure  Code  does  not  in  any  case  alter  penal- 
ties and  is  only  concerned  with  the  officers  by  whom  they  are  to  be  inflicted  and  the 
limits  within  which  the  various  classes  of  Courts  may  inflict  them. 

TURNER,  0  J.— The  ruling  of  this  Court  reported  in  the  Indian  Law  Reports,  1 
Madras  277.  cannot  in  my  judgment  be  supported. 

The  309th  section  of  the  Criminal  Procedure  Code  declares  that  Criminal  Courts 
without  exception  shall  in  every  case  punishable  under  any  law  in  force  for  the  time 
being  with  imprisonment  as  well  as  fins  govern  themselves  by  tbe  provisions  of  Sections 

64  and  65,  Indian  Penal  Code,  in  awarding   the  period  of  imprisonment  in  default  of 
payment  of  fine. 

This  provision  would  ordinarily  have  found  its  proper  place  in  the  Indian  Penal 
Code,  which  declares  penalties  rather  than  in  the  Procedure  Code  which  declares  the 
powers  of  Courts,  but  the  provisions  of  the  Indian  Penal  Code  were  confined  to  offences 
made  punishable  by  that  Act,  and  although  the  5th  Section  of  tho  General  Clauses  Act 
extended  the  provisions  of  the  Penal  Code  to  all  fines  imposed  under  any  Act  thereafter 
to  be  passed  unless  such  Act  contained  an  express  provision  to  the  contrary,  it  was  con- 
venient in  an  Act  declaring  the  powers  of  Criminal  Courts  [168]  to  extend  the  provisions 
of  the  64th  and  65th  Sections  of  the  Penal  Code  to  every  case  punishable  with  fine 
under  any  law  in  force  for  tbe  time  being. 

Such  I  understand  was  the  purpose  of  the  principal  clause  of  Section  309.  But  in- 
asmuch as  the  Code  of  Criminal  Procedure  had,  in  declaring  the  powers  of  Criminal 
Courts  of  different  grades,  restricted  the  powers  conferred  on  Magistrates  to  award 
imprisonment  as  a  substantive  part  of  the  sentence,  it  was  necessary  to  place  some 
restriction  also  on  the  powers  conferred  on  Magistrates  to  award  imprisonment  in 
default  of  payment  of  fine  With  this  object,  the  second  and  third  clauses  of  Section 
309  were  enacted.  The  second  clause  deals  with  cases  in  which  the  Magistrate  awards 
imprisonment  and  fine  and  declares  that,  in  such  cases,  the  further  Imprisonment  to 
be  awarded  in  default  of  the  payment  of  fine  shall  not  exceed  one- fourth  of  the  whole 
period  the  Magistrate  would  be  empowered  to  inflict  as  a  substantive  part  of  the  sentence. 
The  third  deals  with  cases  in  which  the  Magistrate  imposes  a  sentence  of  fine  only  and 
declares  the  Magistrate  may  in  such  cases  impose  such  term  of  imprisonment  in  default 
of  payment  of  fine  as  is  allowed  by  law,  provided  it  is  not  in  excess  of  hip  piwers  under 
the  Act. 

The  "  term  of  imprisonment  in  default  of  payment  of  fine  allowed  by  law  "  is 
the  term  which  in  the  particular  case  is  prescribed  by  Sections  64  and  65  of  tbe  Indian 
Penal  Code.  The  construction  adopted  by  this  Court  involves  the  anomUy  that  a 
Magistrate  could  in  the  case  of  certain  offences  impose  a  more  severe  penalty  in  default 
of  payment  of  fine  than  could  be  imposed  by  a  Court  of  Session,  and  requires  the 
transposition  of  the  terms  of  the  provision  an-l  the  introduction  of  the  words  "for  the 
offence  "  after  the  words  "  allowed  by  law." 

MUTTUSAMI  AYYAR,  J. — Section  65  of  the  Indian  Penal  Code  presupposes  an 
offence  punishable  with  imprisonment  as  well  as  fine  and  fixes  the  maximum  alter- 
native sentence  at  one  fourth  of  the  term  of  imprisonment  sanctioned  by  the  Code  as 
a  substantive  sentence.  Offences  may  be  punishable  with  imprisonment  or  fine 
under  a  special  or  local  law,  and  the  first  paragraph  of  Section  309  extends  Section  65 
to  those  offences.  The  second  paragraph  refers  to  a  case  decided  by  a  Magistrate 
where  imprisonment  is  actually  awarded  as  a  penalty  and  directs  that  in  that  case 
the  alternative  sentence  shall  not  also  exceed  one-fourth  of  the  maximum  term  of 
imprisonment  which  it  is  competent  to  the  Magistrate  to  award.  The  last  para- 
graph refers  to  a  case  in  which  there  is  a  sentence  of  fine  only  and  provides  that 
the  additional  restriction  mentioned  in  paragraph  2  shall  not  apply.  Reading  them 
together,  I  think  the  restriction  in  the  first  paragraph,  tti2.,>"that  the  alternative 
imprisonment  shall  not  exceed  one- fourth  of  the  substantive  imprisonment  sanctioned 
by  law,  is  applicable  to  all  offences  punishable  with  imprisonment  or  fine,  whether  the 
sentence  actually  passed  is  one  of  imprisonment  or  fine,  and  that  neither  of  the  restric- 
tions mentioned  in  the  first  and  second  paragraph  is  applicable  to  an  offence  punishable 
with  fine  only.  The  ruling  in  I.L.R.,  I  Mad.,  277,  gives  no  effect  to  the  words  in  the 
first  paragraph  of  Section  309,  "  whether  ]with  or  without  imprisonment,"  and  the 
words  in  the  third  paragraph  "  allowed  by  law  "  do  not  necessarily  imply  that  Section 

65  is  not  applicable,  and  that  Sections  65  and  66  are   not  the  provisions  of  law  referred 
to  as  regulating  the  amount  of  alternative  imprisonment.     In  either  view,  tu      mtence 
under  reference  is  clearly  illegal  and  must  be  set  aside. 
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INNES,  J.— Having  had  the  advantage  of  seeing  the  opinions  of  the  Chief  Justice 
and  the  other  Judges  who  h*ve  tak«a  part  io  the  consideration  of  this  question,  I  am  of 
opinion  that  our  ruling  was  erroneous  and  should  be  overruled. 

[N.B.— This  Footnote  Case  has  been  referred  to  in,  1  Weir  31  (32)  •  L  R  R  (1893- 
1900),  494  (496).  ED.] 

10  H.  169. 

[169]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


SAMI  AYYAR(Plaintiff),  Appellant  v.  KRISHNASAMI  AND  NINE 

OTHERS  (Defendants),  Bespondents* 
[29th  September  and  16th  December,  1886.] 

Civil  Procedure  Code,  Sections  268,  274— Sale  of  interest  of  obligee  in  a  hypottiecation 
bond. 

The  interest  of  the  obligee  in  a  bond  hypothecating  certain  land  as  security  for 
a  debt  having  been  attached  under  Section  274  of  the  Code  of  Civil  Procedure  and 
sold,  a  suit  was  brought  by  the  purchaser  upon  the  said  bond  ;  it  was  objected 
that  the  suit  was  not  maintainable  because  the  bond  had  not  been  also  attached 
as  a  debt  under  Section  268  : 

Held  that  the  fact  of  the  bond  not  haviug  been  attached  as  a  debt  under  Section 
268,  did  not  affect  the  right  of  the  purchaser  to  realize  the  amount  due  under  it. 

[R.,  13  Ind.  Cas.  91  (92)  =  22  M.L  J.  105  (107)  =  10  M.L.T.  503  (504)  =  (1911)  2  M.W.N. 
590.] 

APPEAL  from  the  decree  of  T.  Ganapabhi  Ayyar,  Subordinate  Judge 
of  Tanjore,  at  Kumbakonam,  in  suit  No.  8 of  188t. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  appellant. 

Subramanya  Ayyar,  for  respondents  Nos.  1,  9  and  10. 

Balaji  Ban  and  V.  Bamachandra  Bau,  for  respondents  Nos.  2,  3,  4,  5, 
6  and  7. 

Eespondent  No.  8  did  not  appear. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgments  of  the  Court  (KERNAN  and  BRANDT,  JJ.), 

JUDGMENTS. 

KERNAN,  J. — The  appellant,  Sami  Ayyar,  is  the  plaintiff  in  original 
suit  No.  8  of  1884,  on  the  file  of  the  Subordinate  Court  of  Kumbakonam. 
The  Subordinate  Judge  dismissed  the  suit  with  costs. 

The  facts  are  not  in  dispute,  and  the  questions  in  this  appeal  are 
questions  of  law.  The  plaintiff  seeks  to  recover,  out  of  the  lands  parti- 
cularized in  the  plaint,  the  amount  due  on  a  hypothecation  deed,  dated 
the  12th  of  March  1869,  executed  by  Muttu  Ayyan,  the  father  of  defend- 
ant No.  1,  for  Ks.  5,000  to  Kuppusami  Ayyan  payable  on  the  llth  of 
March  1872. 

[170]  The  defendants  claim  the  lands  specified  in  the  hypothecation 
deed,  under  different  titles  and  in  different  shares. 

The  first  question  is  whether  the  plaintiff  has  acquired  the  right  and 
interest  of  Kuppusami,  the  grantee  in  the  hypothecation  deed  of  12th 
March  1869,  to  the  debt  thereby  secured  and  whether  he  is  entitled  to  en- 
force that  security  against  the  lands. 

The  plaintiff's  claim  is  founded  on  a  purchase  of  the  right  of  Kuppu- 
sami in  execution  of  a  decree.  The  respondents  contended  that  the  proper 
proceedings  were  not  adopted  to  attauh  the  dobt  due  on  the  hypothecation 
bond  and  that  therefore  plaintiff  is  nof.  entitled  to  maintain  this  suit. 

*  Appeal  145  of  1885. 
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There  are  various  other  defences  afterwards  referred  to,  but  the  main 
question  is  whether  plaintiff  has  title  to  maintain  the  suit.  The  facts  on 
this  question  are  as  follows,  viz.  —  The  plaintiff  obtained  a  decree  in  suit 
No.  15  of  1875  in  the  Court  of  the  Subordinate  Judge  of  Kumbakonam 
against  Venkataram  Ayyan  and  others,  sons  of  the  same  Kuppusami,  for 
money  ;  and  attached  the  deed  of  hypothecation  under  Section  269  of  the 
Code  of  1877,  which  is  in  terms  the  same  as  Section  269  in  the  present 
Code  ;  and  became  the  purchaser  thereof  for  Es.  1,200  ;  and  obtained  a 
certificate  of  the  purchase,  and  possession  of  the  deed  of  hypothecation. 
The  plaintiff  afterwards  filed  suit  No.  63  of  1877  against  several  of  the 
respondents  to  this  appeal  founded  on  the  purchase  so  made,  but  that  suit 
was  dismissed  upon  the  ground  that  the  plaintiff  had  not  in  suit  No.  15 
of  1875  attached  the  debt  secured  by  the  hypothecation  deed  in  the 
manner  prescribed  for  attachment  of  debts  by  Section  268,  i.e.,  by  obtain- 
ing an  order  under  that  section.  After  such  dismissal,  the  plaintiff  attached 
in  suit  No.  35  of  1875  under  Section  274  the  estate  and  interest  of  the 
defendants  in  that  suit  in  the  deed  of  the  12th  March  1869  and  in 
the  lands  thereby  pledged  as  security  for  the  debt.  Plaintiff  became 
the  purchasers  at  the  auction-sale  held  on  the  15th  of  June  1880,  and 
on  the  21st  of  September  1880  received  a  certificate  of  sale  in  these 
terms,  viz.  —  "  It  is  hereby  certified  that,  in  the  auction-sale  held 
on  15th  June  1880  in  execution  of  the  decree  passed  in  this  suit,  the 
aforesaid  plaintiff,  K.  Sami  Ayyan,  has  been  declared  to  have  pur- 
chased for  Es.  1,200  the  hypothecation  bond  along  with  the  said  defend- 
ants' interest  therein,  executed  on  12th  March  1869  by  Muttu  Ayyan  in 
favour  of  the  defendants'  father,  Kuppusami  Ayyan,  for  Es.  5,000,  hypo- 
thecating the  two  houses  bearing  Municipal  Door  Nos.  4  and  61  [1711 
in  Pachayappa  Mudaliar  Agraharam  in  Kasba  Kumbakonam,  attached  to 
the  Sub-registration  District  of  Kumbakonam,  in  Tanjore  District,  veli  1 
and  gulis  93f  of  nanja,  punja  and  other  lands  in  Pulukappu  Kattalai 
village,  in  Kumbakonam  Taluk,  in  the  aforesaid  District  ;  1  ma  and  43yV 
gulis  of  nanja  land  in  Somanadhan  Kattalai,  in  the  aforesaid  taluk;  and 
5  velis,  13  mas  and  90y5^  gulis  of  nanja,  punja  and  other  lands  in  Puttur 
village,  Melayur  Maganam,  attached  to  Mathyarjanam  Sub-registration 
district,  in  the  aforesaid  District  —  total  for  the  three  villages  being  6  velis 
16  mas  and  26f  gulis  —  in  order  that  the  amounts  thereof  may  be  fully 
recovered  on  the  liability  of  the  hypothecated  properties,  and  that  the 
said  sale  has  been  duly  confirmed  by  the  Court." 

Upon  these  facts  the  question  of  law  is  whether,  by  reason  of  the  debt 
not  having  been  attached  in  the  mode  pointed  out  by  Section  268,  viz,  by 
a  restraining  order,  the  title  of  the  plaintiff  to  sue  for  the  recovery  of  it 
under  the  deed  of  hypothecation  is  defective,  If  the  debt  only  was  intended 
to  be  sold  or  if  it  was  intended  to  be  sold  jointly  with  immoveable  property 
in  order  to  recover  it  by  personal  remedy,  it  should  have  been  attached 
under  Section  268.  Section  284  only  authorizes  the  sale  of  attached 
property.  But  it  has  been  held  by  this  Court,  in  Appasami  v.  Scott  (1), 
that  the  interest  of  a  defendant  secured  by  hypothecation  of  land  is  an 
interest  in  land  and  should  be  attached  under  Section  274.  Under  that 
section  an  order  duly  proclaimed  prohibits  the  defendant  from  transferring 
or  charging  the  property  in  any  way,  and  prohibits  all  persons  from  receiving 
the  same  by  purchase,  gift,  or  otherwise.  The  interest  of  the  mortgagee  in 
the  hypothecated  property  was  the  right  to  realize  thereout  the  amount  due 
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under  the  hypothecation  deed.  The  mortgagee  had  no  interest  in  the 
property  hypothecated  except  as  security  for  the  debt  for  payment  of  which 
it  was  hypothecated.  The  attachment  and  sale  were  not  of  the  interest 
of  defendant  No.  1  in  the  land  alone,  but  of  the  right  of  defendant  No.  1 
to  recover  the  amount  of  the  bond  secured  on  the  land. 

As  the  Court  had  power  to  sell  the  interest  of  defendant  No.  1  in  the 
property  to  realize  the  debt,  I  am  unable  to  see  how  an  attachment  of 
the  debt  alone  was  necessary  to  enable  the  Court  to  sell  the  interest  attach- 
ed under  Section  274.  In  the  case  of  decrees  [172]  to  raise  the  amount 
of  mortgages  or  charges  on  land  which  have  been  attached,  it  has  been  held 
that  the  attachment  should  be  made  under  Section  274,  Hari  G.  Joshi  v. 
Ramchandra  (1)  Musammat  Bhaivani  Kuar  v.  Gulab  Rai  (2).  No  doubt 
in  cases  of  such  decrees  the  debb  passed  into  a  decree,  but  no  distinction 
was  made  on  that  ground.  In  Musammat  Bhaivani  Kuar  v.  Gulab  Rai 
the  Court  say  : — "  The  decree  is  for  money  recoverable  by  sale  of  property 
hypothecated  for  its  payment.  The  right  and  interest  which  it  creates  is 
a  right  in  a  judgment-debt  recoverable  by  sale  of  immoveable  property 
charged  with  its  payment.  The  decree  gave  to  the  decree-holder  a  sub- 
sisting interest  in  the  nature  of  a  charge  on  hypothecated  property,  and 
the  sale  of  their  rights  under  the  decree  must  be  held  to  be  a  sale  of  an 
interest  in  immoveable  property." 

It  is  not  necessary  to  decide  whether  a  sale  of  the  interest  of  the 
mortgagee  after  attachment  under  Section  274  could  carry  the  right  to 
the  purchaser  to  recover  the  debt  by  personal  remedy  against  the  debtor, 
as  the  plaintiff  admits  such  remedy  is  barred  by  limitation. 

For  the  above  reasons  I  think  the  plaintiff's  title  to  realize  the  debt 
from  the  hypothecated  property  is  not  defective  by  reason  of  the  absence 
of  attachment  of  the  debt  under  Section  268. 

I  may  add  that  the  mortgagee  has  not  assign  3d  the  debt,  but  he 
produced  the  hypothecation  deed  in  Court  before  the  sale,  and  the  plaintiff 
has  had  the  possession  of  it  since  the  sale. 

The  next  question  is  whether  the  share  (J)  of  defendant  No.  1  in  the 
plaint  ancestral  property  is  liable  to  pay  the  amount  due  on  the  hypothe- 
cation deed  of  the  12  of  March  1869. 

The  Subordinate  Ju  dge  found  that  the  debt  secured  by  that  deed 
was  not,  nor  was  any  part  of  it,  to  use  his  language,  "  contracted  for  the 
purpose  of  the  family  of  defendant  No.  1  and  that  his  share  is  not  liable." 
The  Subordinate  Judge  does  not  explain  what  he  means  by  the  expression 
"  contracted  for  the  purpose  of  the  family  of  defendant  No.  1." 

The  facts  appear  to  be  these  :  Muttu  Ayyan,  the  father  of  defendant 
No.  1,  was  in  possession  of  ancestral  property  mentioned  in  Exhibit 
A.  the  hypothecation  deed  ;  and  after  the  birth  of  defendant  No.  1,  Muttu 
Ayyan  borrowed  from  Kuppusami  Ayyan  [173]  Es.  4,000  and  executed 
therefor  two  bonds,  one  for  Es.  3,000  and  one  for  Es.  1,000  on  the  25th 
January  1869  ;  Muttu  Ayyan  lent  money  to  a  son  of  Kuppusami  named 
Sabhapati,  who  on  the  same  day  executed  a  bond  to  Muttu  Ayyan  for 
Es.  5,000.  On  the  12th  of  March  1869  Muttu  Ayyan  again,  in  order  to 
relieve  himself  from  a  pressing  decree,  borrowed  from  Kuppusami  Es.  936, 
and  therewith  paid  off  the  decree.  For  the  amount  of  these  three^bonds 
Muttu  Ayyan  executed  hypothecation  deed,  12th  March  1869,  to  Kuppu- 
sami Ayyan  as  security  charging  the  ancestral  property.  The  two  bonds 
for  Es.  3,000  and  Es.  1,000,  interest  thereon,  and  the  amount  of  the 
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decree  for  Rs.  936  were  the  debts  due  by  Muttu  Ayyan  antecedent  to  the 
execution  of  the  hypothecation  deed,  and  Muttu  Ayyan  was  entitled  as 
against  his  son,  defendant  No.  1,  to  give  security  therefor  on  the  ancestral 
property,  even  though  those  debts  ware  incurred  not  for  family  benefit  or 
necessity,  and  for  which  debt  the  family  never  received  any  benefit, 
Girdharee  Lall  v.  Kantoo  Lall  (1).  The  plaintiff  did  not  allege  that  the 
debts  secured  by  the  deed  of  12th  March  1869  were  incurred  for  any 
family  benefit  or  necessity. 

The  evidence  before  us  is  sufficient  to  enable  us  to  say  that  the  deed 
of  12th  March  1869  was  given  by  Muttu  Ayyan  to  pay  or  secure 
antecedent  debts  to  the  extent  of  Rs,  5,000  due  by  him. 

The  Judge  has  erroneously  referred  to  Exhibits  XI,  XXVI  and 
XXVII  as  leading  him  to  the  conclusion  that  the  full  Rs.  5,000  was  not 
advanced,  and  further  leading  him  to  the  conclusion  that  Muttu  Ayyan 
and  Sabhapati  had  been  leading  immoral  lives.  In  his  judgment  he 
admits  that  these  documents  are  not,  as  he  says,  "  strictly  speaking 
evidence  against  the  plaintiff."  If  so,  he  should  not  have  relied  on 
them. 

As  the  plaintiff  proved  that  the  deed  of  12th  March  1869,  was 
executed  as  security  by  Muttu  Ayyan  to  pay  antecedent  debts  due  by 
him,  the  onus  lay  on  defendant  No.  1  to  prove,  if  he  could,  that  such 
antecedent  debts  were  incurred  for  illegal  or  immoral  purposes,  and  this 
he  has  .not  done;  nor  has  the  Subordinate  Judge  found  that  the  debts 
were  incurred  for  such  purposes. 

In  was  contended  rightly  by  defendant  No.  1  that  Muttu  Ayyan 
could  not  have  given  a  security  to  affect  his  share  for  the  [174]  bonds  for 
Rs.  3,000,  and  Rs.  1,000  when  they  were  executed,  and  it  was  contended 
that  it  would  be  illusory  to  allow  Muttu  Ayyan  to  charge  the  share  of 
defendant  No.  1  by  giving  a  renewal,  as  it  was  called,  for  those  two  bonds. 
If  thegivingof  the  deed  of  March  was  merely  a  device  resorted  to  by  Muttu 
Ayyan  and  Kuppusami  to  enable  Muttu  Ayyan  to  give  a  security  binding 
on  defendant  No.  1  such  device  could  not  be  allowed  to  succeed,  and  the 
plaintiffs'  case  should  so  far  fail.  But  we  see  no  reason  to  believe  there 
was  any  such  device  resorted  to.  Muttu  Ayyan  was  on  the  12th  of  March 
1869  liable  to  pay  a  decree  for  Rs.  936,  and  when  applying  to  Kuppusami 
for  a  loan  to  pay  the  latter  sum,  it  is  not  improbable  that  Kuppusami 
required  security  for  the  two  prior  debts.  There  is  not  any  evidence  to  lead 
us  to  the  belief  that  the  full  sum,  Rs.  5,000  was  not  due  by  Muttu  Ayyan 
to  Kuppusami  when  the  deed  of  hypothecation  was  executed.  No  evidence 
has  bean  referred  to  as  showing  that  Kuppusami  was  aware  at  the  time 
when  he  lent  it  that  the  money  was  borrowed  in  order  to  lend  it  to  his 
son  Sabbapati.  Such  knowledge  cannot  be  inferred  from  the  fact  that 
Exhibit  A  recites  that  the  loan  of  Rs.  3,000  was  taken  to  lend  to  Sabha- 
pati. Nor  is  there  satisfactory  legal  evidence  that  the  money  was  spent 
by  Sabhapati  for  illegal  or  immoral  purposes. 

The  Subordinate  Judge  has  held  that  the  plaintiff  is  not  entitled  to 
redeem  mortgages  affecting  the  plaint  property  vested  in  respondents  Nos. 
2,  3,  4,  respectively,  granted  by  Mubtu  Ayyan  prior  to  the  12th  of  March 
1869,  upon  the  ground  that  the  mortgagees  obtained  decrees  on  such  mort- 
gages and  for  sale  of  the  property  and  that  defendants  2,  3  and  4  have 
purchased  the  lands  they  hold  under  such  decrees. 
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to  any  of  the  suits  brought  on  foot  of  such  mortgages,    and   they  are  not         

bound  by  the  sales  in  such  suits.     The  plaintiff  is  clearly  entitled  to  re-     APPBL- 
deem  the  mortgages  prior  to  the  deed  of  the    12th  March  1869,  provided       LATE 
he  do  so  within  6  months  from  the  date  of  the  decree  in  this  appeal.     He      OlVIL. 
will  have  to  pay  the  sums  due  respectively  on  foot  of  such  prior  mortgages 
and  interest  and  costs,  and  in  default  of  such  payment  this  suit  should  be    *0  *•  *69- 
dismissed  as  regards  those  defendants  with  costs. 

[175]  The  plaintiff  alleges  that  some  of  the  defendants,  Nos.  1,  2,  3, 
have  sold  lands  not  mortgaged  to  them. 

The  defendants  Nos.  5,  6,  7  claim  different  portions  of  the  property 
comprised  in  the  deed  of  the  12th  March  1869  by  purchase  or  mortgage 
from  defendants  Nos.  2,  3,  4,  and  the  Subordinate  Judge  held  that  their 
lands  are  not  subject  to  plaintiff's  claim.  The  rights  of  these  defendants 
Nos.  5,  6,  7,  as  between  them  and  the  plaintiff  are  the  same  as  the  rights 
of  their  grantors  or  mortgagors,  defendants  Nos.  2,  3,  4,  and  if  the  plaint- 
iff redeems  the  mortgage  vested  in  defendants  Nos.  2,  3,  4,  he  will  be 
entitled  to  sell  the  lands  held  by  defendants  Nos.  5,  6,  7.  Bat  of  these 
latter  defendants  such  of  them  as  hold  mortgages  will  be  entitled  to  de- 
duct the  mortgage  debt  from  the  fund  paid  to  redeem  the  prior  mortgages 
to  their  mortgagors.  As  to  the  purchasers  from  defendants  Nos.  2,  3,  4, 
such  purchasers  may  then  have  an  equity  to  be  paid  the  value  of  their 
interests  out  of  the  sums  paid  to  discharge  the  prior  mortgages  vestei  in 
defendants  Nos.  2,  3,  4.  But  except  by  agreement  between  the  parties,  the 
application  of  this  equity,  if  upon  the  facts  it  exists,  must  be  determined  by 
suit  between  these  parties. 

Under  the  hypothecation  deed,  Exhibit  A,  interest  was  payable  half- 
yearly,  and  suit  No.  1  of  1870  was  brought  in  the  Kumbakonam  District 
Munsif's  Court  against  defendant  No.  1,  and  a  decree  was  obtained  by  the 
plaintiff.  This  decree  was  assigned  by  the  plaintiff  to  defendant  No.  8, 
and  he  by  execution  thereof  sold  the  estate  and  interest  of  defendant 
No.  1  in  part  of  the  lands  comprised  in  the  hypothecation  deed  A  and 
became  purchaser  thereof.  After  such  purchase  defendant  No.  8  sold 
to  the  defendants  Nos.  9  and  10  portions  of  the  land  so  purchased  in  suit 
No.  1  of  1870.  The  defendants  Nos.  8,  9,  30  contend,  amongst  other 
defences,  that,  as  the  interest  due  on  the  bond  was  charged  on  the  land 
under  the  hypothecation  bond,  Exhibit  A,  and  as  the  land  was  sold  in 
suit  No.  1  of  1870  to  pay  that  interest,  the  land  cannot  now  be  resold  to 
pay  the  principal  sum. 

They  rely  on  Srinath  Dutt  v.  Gopal  Chundra  Mittra  (1),  in  which, 
and  in  other  cases,  decided  by  the  different  High  Courts,  it  was  held  that 
if  a  mortgagee  obtains  a  money  decree  on  the  footing  of  the  mortgage  debt 
and  sells  the  mortgaged  property  in  [176]  execution  for  payment  of 
principal  and  interest,  such  sale  passes  the  interest  of  the  mortgagee  to 
the  purchaser  freo  from  the  mortgage.  I  do  not  think  that  principle 
applies  to  this  case,  inasmuch  as  the  decree,  though  for  the  amount  due 
for  interest,  was  only  a  money  decree,  and  was  assigned  to  defendant  No.  8 
who  sold  in  execution  and  who  was  not  entitled  to  any  lien  on  the  land. 
Defendant  No.  8  in  selling  in  execution  did  not  stand  therefore  in  the 
position  of  a  mortgagee  who  sells  to  realize  the  principal  amount  in  respect 
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of  which  be  has  a  lien,  and  also  an  execution  for  the  debt  and  who  cannot 
in  the  sale  separate  bis  lien  from  the  interest  he  sells  under  the  execution. 

Moreover,  the  defendant  No.  1  had  an  equity  of  redemption  in  the 
lands,  and  this  was  the  right  and  interest  which  defendant  No.  8  bought 
in  the  lands.  The  interest  under  the  hypothecation  deed  in  all  the  lands 
vested  in  defendants,  Nos.  8,  9,  10  may  be  sold.  But  they  are  entitled  to 
redeem  from  the  plaintiff  if  they  so  desire. 

There  is  no  question  of  limitation. 

The  decree  of  the  Subordinate  Judge  will  be  reversed  and  a  decree 
given  for  the  plaintiff  for  the  amount  due  and  subsequent  interest  at  6  per 
cent,  till  date  of  payment,  to  be  recovered  from  the  hypothecated  lands  ; 
that  the  plaintiff  do  pay  to  the  prior  mortgagees  and  assigns,  parties  to 
the  suit,  the  amount  due  to  them  respectively  and  their  costs  of  this  suit 
within  six  months  from  the  date  of  this  decree,  and  in  default  of  such  pay- 
ment this  suit  shall  stand  dismissed  against  the  said  prior  mortgagees  with 
costs. 

In  case  the  plaintiff  shall  redeem  the  said  prior  mortgagees  as  above 
directed,  then  the  landfi  comprised  in  Exhibit  A  are  to  be  sold  by  auction, 
and  out  of  the  proceeds  the  plaintiff  is  to  be  paid  the  amount  paid  by 
him  to  the  prior  mortgagees  for  principal  and  interest  and  also  the  amount 
due  to  the  plaintiff  upon  Exhibit  A. 

It  is  represented  by  the  vakils  on  either  side  that  there  is  not  sufficient 
information  as  to  what  lands  are  comprised  in  the  plaint  hypothecation 
bond  given  to  plaintiff,  and  we  think  this  is  so  and  frame  the  following 
issues : — 

I.     Whether  any  and  if  so  what  items  of   land  mentioned  in  the 
plaint  bond  A'  are  comprised  in  the  prior   hypothecation  bonds 

D.  E.  F. 

[177]  II.  What  is  the  amount,  inclusive  of  kist,  payable  under   D. 

E.  F.  on  the  dates  on  which  the  lands  therein  specified  were 
sold  in  execution. 

III.  Whether  the  items  of  lands  in  possession  of  defendants  Nos.  1, 
5   and  7  which  were    comprised    in  the    prior  hypothecation 
bonds  D.  E.  F.  have   been    exonerated   from    the   first  prior 
mortgage  by  reason  of  the  razinama  in  suits  207  of  1885  and 
272  of  1881. 

IV.  Whether  any  and  which  of  the  lands  in  possession  of  defendant 
No.  1  were  comprised  in  the  plaint  bond  A. 

The  Subordinate  Judge  is  requested  to  try  the  above  issues  on  the 
existing  evidence  and  upon  such  further  evidence  as  the  parties  may  offer, 
and  to  submit  his  finding  thereon  in  two  months  from  the  date  of  the 
receipt  of  this  order,  when  10  days  will  be  allowed  for  objections. 

BRANDT,  J. — I  only  wish  to  add  a  few  observations  regarding  the 
first  question,  viz.,  whether  or  not  this  suit  is  maintainable  by  reason  of 
the  plaintiff  having  failed  to  attach  in  execution  the  mortgage  instrument 
on  which  he  sues,  both  as  a  debt,  under  Section  268  of  the  Code  of  Civil 
Procedure  and  also  under  Section  274  as  immoveable  property  or  an  interest 
in  immoveable  property. 

It  is  not  alleged  that  what  was  sold  was  not  duly  attached  and 
brought  to  sale  qua  immoveable  property  under  the  execution  proceedings 
taken  by  the  appellant  in  1880. 

In  execution  of  the  decree  in  original  suit  No.  15  of  1875,  obtained 
by  the  plaintiff  against  the  sons  of  Kuppusami  Ayyan,  the  interest  of  the 
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latter  under  the  mortgage  instrument  A  was  attached  and  sold  as  moveable 
property. 

A  suit  brought  by  the  plaintiff  on  the  strength  of  his  purchase  at 
such  sale  was  dismissed  on  the  ground  that  under  the  attachment  no 
interest  in  the  immoveable  property  passed  under  the  sale  ;  and  this  is  not 
questioned.  The  decision  is  in  accordance  with  authority,  Appasami  v. 
Scott  (l).  In  support  of  his  decision  that  unless  the  interest  of  the  mort- 
gagee be  attached  under  Section  268,  as  well  as  under  Section  274,  the 
plaintiff  took  no  title  under  his  purchase,  the  Subordinate  Jadge  refers  to 
Mahadeo  Dubey  v.  Bhola  Nath  Dichit  (2) ;  Fida  Husain  v.  Kutub  Husain 
(3) ;  and  Srinath  Dutt  v.  Gopal  Chundra  Mittra(4:) . 

[178]  The  question  for  consideration  in  the  first  case  cited  was  whe- 
ther a  sale  in  execution  of  a  simple  money  decree  is  de  facto  void  where 
there  has  been  no  attachment,  and  the  question  was  answered  as  might  be 
expected  in  the  affirmative. 

The  case  is  not  opposite  here,  for  here  there  was  an  attachment,  and 
there  is  nothing  to  show  that  it  was  not  "  a  regularly  perfected  "  attach- 
ment :  the  question  is  whether  the  appellant  must  fail  because  there  were 
not  (as  it  is  said)  two  attachments,  one  as  of  a  debt,  and  the  other  as  of 
immoveable  property.  The  second  case  cited  has  no  bearing  whatever  on 
the  point  before  us  ;  it  appears  to  have  been  cited  in  the  Court  below 
simply  because  the  case  of  Mahadeo  Dubey  is  mentioned  in  it. 

In  Srinath  Dutt  v.  Gopal  Chundra  Mittra  the  learned  Judges  do  no 
doubt  throw  out  a  suggestion  that  in  the  case  of  sale  in  execution  of  a  debt 
secured  by  a  mortgage  there  should  be  an  attachment  under  both  sections, 
viz.,  274  and  268,  but  the  only  point  really  determined' was  that  the  sale 
of  such  a  debt  as  a  debt  alone,  under  the  provisions  of  the  Code  applicable 
to  moveable  property,  was  a  material  irregularity  producing  substantial 
injury  to  *;he  judgment-debtor ;  and  that  may  well  be  ;  but  in  the  case 
before  us  the  interest  of  the  mortgagor  in  the  immoveable  property  was 
attached  and  sold,  and  it  is  difficult  to  see  what  injury  there  could  be  to 
the  mortgagor  by  reason  of  its  not  having  been  attached  and  sold  as  a  debt 
also. 

The  particular  question  before  us  has  not,  so  far  as  I  know,  been 
decided,  and  the  objection  appears  then  to  me  to  be  purely  technical ;  it 
remains  to  consider  whether  it  must  prevail. 

The  facts  of  this  case  are  in  some  respects  singular.  It  was  conceded 
that  the  personal  remedy  of  the  mortgagee  against  the  mortgagor  is  barred 
by  time,  and  that  fact  was  relied  on  as  showing  that  there  was  no  debt  to 
attach  ;  and  it  was  argued  that  there  can  be  no  "  debt  "  unless  there  is 
personal  liability.  The  argument  would  have  been  stronger,  if  for  "  no 
debt  "  there  had  been  substituted  the  words  "  no  such  debt  as  is  contem- 
plated under  Section  268  of  the  Code  of  Civil  Procedure ;"  but  even  then 
the  necessity  for  an  attachment  under  that  section  might  be  put  on  the 
ground  that,  before  the  execution-creditor  should  sell,  the  mortgagor  might 
otherwise  pay  the  amount  secured  to  a  third  party  and  the  land  could  not 
then  be  sold  as  the  security. 

[179]  The  attachment  of  the  debt,  qua  debt,  was  necessary  not  so 
much,  if  at  all,  in  the  interest  of  the  judgment-debtor  as  of  the  judgment- 
creditor  ;  and  as  a  matter  of  fact  no  payment  of  the  money  due  was  made 
to  a  third  party.  And  it  was  not  contended  that  it  would  be  necessary 
where  attachments  have  been  made  both  under  Section  258  and  under 
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1886       Section  274  that  whatever  is  attached  should  be    sold  both  as  a   debt  or 

DEC.  16.     moveable  property  and  also  as  imtnoveable  property;  and  a  sale  of  the  in- 

~  terest  put  up  to  sale  as  icnmoveabie  property  might,  and  in  the  present  case 

APPEL-     at  an  events  did,  in  my  opinion,  convey  all  that  was  cap  ible  of  being  sold  ; 

LATE       and  that,  as  my  learned  colleague  has  put  id,  was  the  interest  of  the  mort- 

GlVIL.      gagee  in  the  hypothecated  property, — that  interest  consisting  of  the  right  to 

realize  the  amount  due  under  the  hypothecation  deed  ;  anil  the  right  of  the 

10  M.  169.    appellant  was  to  have  that  property  sold  in  satisfaction  of  the  amount 
due  under  Exhibit  A. 

I  also  am  therefore  of  opinion  that  the  sale  of  such  interest  as  defend- 
ant No.  1  had  in  the  property  mortgaged  was,  in  the  circumstances  of  this 
case,  a  valid  sale. 

I  have  nothing  to  add  in  other  respects  to  the  judgment  of  my  learned 
colleague,  in  which  I  entirely  concur  as  regards  the  other  questions  arising 
and  disposed  of  by  him. 


10  M.  179  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and 

Mr.  Justice  Parker. 


VENKATASAMI  (Plaintiff),  Appellant  v.  STRIDAVAMMA  AND  ANOTHER 

(Defendants),  Respondents.* 
[16th  August  and  23rd  December,  1886.] 

Receiver,  appointment  of —Appealable  order — Civil  Procedure   Code,  Sections  503,  505, 
588. 

An  order  rejecting  an  application  to  appoint  a  Receiver  is  an  order  passed 
under  Section  503,  and  is  therefore  appealable  under  Section  588,  Clause  24,  of  the 
Code  of  Civil  Procedure.— Subramanya  v.  Appasami,  I.L.R.,  6  Mad,  355, 
overruled. 

[P.,  17  C.  680  (682) ;  R.,  24  B.  38  (42)  ;  31  C.  495  (498)  ;  6Ind.  Gas.  659  =  36  P.R. 
1910  =  72  P.L.R.  1910  =  53  P.W.R.  1910  ;  18  C.L.J.  39  =  19  Ind.  Cas.  553  ;  20 
M.UJ.  78  =  5  Ind.  Cas.  991.] 

IN  suit  No.  12  of  1884  in  the  District  Court  of  Kristna  the  plain- [180] 
tiff,  Makarla  Venkatasami  Nayudu,  applied  for  the  appointment  of  a 
Eeceiver  under  Section  503  of  the  Code  of  Civil  Procedure. 

The  application  was  dismissed  with  costs. 

Against  this  order  plaintiff  appealed  to  the  High  Court. 

Mr.  Grant,  for  appellant. 

Bhashyam  Ayyangar  and  Anandacha.rlu,  for  respondents. 

The  case  was  heard  on  the  16th  August  1886,  and  on  the  23rd  August 
the  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

ORDER. — The  petitioner  appeals  against  an  order  of  the  District  Court 
of  Kistna,  refusing  to  appoint  a  Receiver  under  Section  503  of  the  Code  of 
Civil  Procedure.  The  petitioner  has  by  litigation  established  his  status 
as  an  adopted  son,  and  the  suit  is  for  recovery  of  moveable  property  valued 
at  over  a  lakh  of  rupees.  Defendant  No.  1  has  given  a  list  of  moveables  to 
the  value  of  Es.  2,560  only  and  the  petitioner  prays  that  a  Eeceiver  be 
appointed  to  take  charge  of  the  property  in  suit  pending  the  taking  of  an 

account.  ' 

*  Appeal  against  Order  66  of  1886. 
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It  is  objected  that  an  order  refusing  to  appoint  a  Receiver  is  not 
appealable  under  Section  503  of  the  Code  of  Civil  Procedure — Subrama- 
nya  v.  Appasami  (l). 

We  have  ascertained  that  one  of  the  learned  Judges  who  decided  that 
case  (Muttusami  Ayyar,  J.)  has  subsequently  entertained  doubts  of  the 
correctness  of  the  ruling,  and  we  find  that  the  High  Court  of  Calcutta  has 
ruled  that  an  order  refusing  to  appoint  a  Eeceiver  is  appealable. — Gossain 
Dulmir  Puriv.  Tekait  Hetnarain  (2). 

It  has  been  held  both  by  this  Court  in  Appeal  against  Order  115  of 
1885,  (3)  and  by  the  Calcutta  Court  in  Birajan  Kooer  v.  [181].Z2am  Chutn 


(1)  6  M.  355. 


10  H.  180  N.  =10  Ind.  Jar.  58. 
Muttusami  Ayyar  and  Parker,  JJ. 
(3)  Appeal  against  order  115  of  1885. 


(2)  6  C.L.R.  467. 


SUNKARALINGAM  CHETTY  AND   ANOTHER  v.   CHOCKALINGAM  NADAN 
AND  SEVEN  OTHERS.     [21st  September,  1885.] 

Section  505,  Code  of  Civil  Procedure — Appointment  of  Receiver. 

A  Subordinate  Judge  nominated  under  Section  505  of   the  Code  of  Civil  Proce- 
dure a  certain  person  to  be  appointed  as  a  Receiver. 

The  District  Judge  refused  to  sanction  the  appointment  of  any  Receiver. 
Held,  that  from  such  refusal  there  was  no  appeal. 

JUDGMENT. 

PARKER,  J.  (MUTTUSiMI  AYYAR,  J.,  concurring).— The  Subordinate  Judge  in 
Original  Suit  No.  17  of  1885|nominated  under  Section  505  of  the  Code  of  Civil  Proce- 
dure a  certain  person  to  be  appointed  as  a  Receiver.  The  District  Judge  expressed  an 
opinion  tbat  the  suit  would  not  lie  in  its  present  form  and  refused  to  sanction  the 
appointment  of  any  Receiver.  This  appeal  is  presented  against  the  order  of  the 
District  Judge,  and  it  is  objected  that  the  order  of  the  District  Judge  is  passed  under 
Section  505  of  the  Code  of  Civil  Procedure,  from  which  Section  588  of  the  Code  of  Civil 
Procedure  provides  no  appeal. 

Against  this  it  is  urged  by  the  learned  Advocate-General  that  as  the  power 
conferred  by  Chapter  XXXVI  can  only  be  exercised  by  High  Courts  and  District 
[181]  Courts,  the  order  of  the  District  Judge  must  be  regarded  as  an  order  passed  by  the 
District  Court  under  Section  503,  and  is  therefore  subject  to  appeal. 

It  has  already  been  held  by  this  Court  in  Subramanya  \ .  Appasami  (I.L.R.,  6 
Mad.,  355),  that  an  order  refusing  to  appoint  a  Rccjiver  under  Section  503  is  not 
appealable,  but  it  does  not  appear  that  the  same  question  is  raised  in  the  present  case. 
There  a  Subordinate  Judge  refused  to  make  an  order  under  Section  503,  which  in  any 
case  he  could  not  do  unless  authorized  by  the  District  Court  under  Section  505.  But 
here  the  order  of  the  District  Court  is  clearly  passed  under  the  last  clause  of  Section 
505.  It  h*s  bet-n  held  in  Birajan  Kooer  v.  Ram  Churn  Lall  Mahata  (I.L.R.,  7  Cal., 
719)  that  the  concluding  words  "or  pass  such  other  order  as  it  thinks  fit,"  authorize 
the  District  Court  not  only  to  decide  the  fitness  of  the  person  nominated,  but  also  the 
necessity  for  the  appointment  of  a  Receiver  at  all. 

In  the  present  case  no  order  has  been  passed  under  Section  503,  either  by  the 
Subordinate  Court  or  by  the  District  Court.  The  Subordinate  Judge  proposed  to  pass  an 
order  under  tbat  se  :tio:i  and  solicitad  sanction,  but  the  sanction  was  refused. 

The  question  therefore  does  not  arise  whether  if  the  District  Judge  had  approved 
the  nominee  and  a;cirded  sanction  to  the  Subordinate  Judge  to  make  an  order  under 
Section  503,  that  order  would  be  the  order  of  the  Subordinate  Court  or  of  the  District 
Court. 

I  understand  the  argument  of  the  learned  Advocate-General  to  be  that  the  order 
would  be  that  of  the  District  Court  which  would  bo  exercising  its  powers  by  delegating 
them. 

I  find  from  the  notes  to  Mr.  Justice  O'Kinealy's  Code  of  Civil  Procedure  (pages 
386,  387)  that  this  subject  was  considered  in  the  cases  Gossain  Dulmir  v.  Tekait 
Hetnorain  '6  C.L.R. ,  467)  an!  Birajan  Kooer  v.  Ram  Churn  Lall  Mahata,  (t.L.R.,  7 
Cal.,  7L9).  In  the  former  of  those  oases  it  was  laid  down  tbat  an  order  made  by  a 
Subordinate  Judge  dismissing  aa  application  for  the  appointment  of  a  Receiver  after 
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1886        Loll  Mahata  (1),  that  no  appeal  lies  from  an  order  passed  under  Section 

DEC.  23.     505,  and  in  the  latter  case  ib  was  held  that  a  District  Court  ought  to  decide 

~  on  the  necessity  for  the  appointment  of  a  Receiver  on  a  reference  from  a 

DLL       Subordinate  Court,  before  authorizing  the  Subordinate  Judge  to  appoint  a 

BENCH.     Receiver. 

10M~~179  ^    analogy  when    the  appellate    authority  is    the    High  Court    it 

„  '  .  [182]  may  be  argued  that  a  similar  power  exists,  and  that  an  application 
made  under  Section  503  can  only  be  disposed  of  by  an  order  passed  under 
that  section,  which  is  appealable  under  Section  588,  Clause  (24). 

Against  this  it  may  be  urged  that  when  orders  are  passed  refusing 
applications  under  certain  sections  they  have  been  elsewhere  made 
expressly  appealable— see  Section  588,  Clauses  (7),  (8),  (9),  (16),  (20),  (27). 
"••-...r&As  our  learned  colleague  has  doubts  of  the  correctness  of  the  Madras 
decision,  and  the  Calcutta  Court  has  taken  a  different  view,  we  refer  for 
the  decision  of  the  Full  Bench  the  question — 

"  Is    an    order    refusing    to  appoint  a  Receiver  under  Section  503  of 
the  Code  of  Civil  Procedure  appealable  under   Section  588,  Clause  (24)  ?  " 
On  the  13th  October  the  case  was  heard  by  the  Full  Bench  (COLLINS, 
C.J.,  KERNAN,  MUTTUSAMI  AYYAE,  BRANDT  and  PARKER,  JJ.). 
Mr.  Grant  and  Sadagopacharyar,  for  appellant. 
BhashyamAyyangar&udAnandacharlu,  for  respondents. 

JUDGMENT. 

PARKER,  J.  (the  Chief  Justice,  KERNAN  and  MUTTUSAMI  AYYAR,  JJ., 
concurring). — The  question  referred  is  whether  an  order  refusing  to 
appoint  a  Receiver  under  Section  503  of  the  Code  of  Civil  Procedure  is 
appealable  under  Section  588,  Clause  (24). 

In  support  of  an  affirmative  answer  wa  are  referred  toReasut  Hossein 
v.  Hadjee  Abdoolah  (2),  in  which  it  was  said  by  the  Privy  Council  in  a 
question  raised  under  the  76th  section  of  the  Registration  Act  that  the 
words  "  no  appeal  lies  from  any  order  under  this  section  "  must  be  taken 
to  exclude  not  only  an  appeal  when  the  Judge  directs  the  Registrar  to  re- 
gister a  deed,  but  also  one  when  the  application  for  registration  is  rejected. 
Their  Lordships  observed  that  there  would  be  great  difficulty  in  saying 
that  an  order  of  rejection  did  not  fall  within  the  term  "  an  order  made 
under  this  section." 

obtaining  sanction  from  the  District  Judge  is  an  order  under  Section  503,  and  not  under 
Section  505,  and  therefore  appealable.  This  would  favour  the  view  that  after  sanction 
given,  it  is  the  Subordinate  Court  which  makes  the  order  under  Section  503  and  not  the 
District  Court,  the  Subordinate  Court  having  been  authorized  thereto  under  Section 
505.  In  the  latter  case  it  was  held  that  the  first  step  taken  by  the  Subordinate  Judge 
was  to  nominate  and  that  from  this  proceeding  there  is  no  appeal.  The  Judge  then 
approves  and  under  Section  505  authorizes  the  appointment,  and  from  this  also  there 
is  no  appeal.  Then  the  Subordinate  Judge  appoints  the  Receiver  previously  nominated, 
and  from  this  order  there  is  an  appeal.  Thus  this  ruling  also  corroborates  the  view 
that  the  action  of  the  District  Court  is  not  taken  under  Section  503  but  under 
Section  505,  and  that  the  appeal  is  from  the  order  of  the  Subordinate  Court  under 
Section  503.  Applying  these  principles  to  the  present  case  it  would  follow  that  no  order 
refusing  to  appoint  a  Receiver  under  Section  503  has  been  made  either  by  the  Subordi- 
nate Court  or  by  the  District  Court,  and  therefore  no  question  arises  as  to  the  correct- 
ness of  the  ruling  in  I.L.R.,  6  Mad.,  365.  The  Subordinate  Judge  has  in  fact  passed  no 
order  at  all.  He  solicited  sanction  to  pass  an  order  under  Section  503.  The  District 
Judge  under  Section  505  refused  to  accord  that  sanction  (or  refused  to  delegate  hi8 
power).  From  that  refusal  there  is  no  appeal. 
I  would  dismiss  this  appeal  with  costs. 

(1)  7  C.  719.  (2)  3  I.A.  221. 
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Similarly  the  High  Court  of  Calcutta  in  Nubbi  BuJcsh  v.  Ghasni  (1)         1886 
held  that  an  order  refusing  an  application  bo  be  made  an  insolvent   must      DEC.  23. 
be  considered  to  be  one  made  under  Section  351  of  the  Code  of  Civil  Pro- 
cedure, and  appealable  under  Section  588,  Clause  (1 7).  It  was  observed  that       FULL 
Section  351  (like  Section  503)  did  not  expressly  authorize  the  Court   to     BENCH. 

refuse  the  application,  but  from  the  language  of    the  section  it  was  obvi-        ' 

ously  within  the  Court's  power  to  refuse  it,  and  therefore  that  an   order 

of  refusal  must  be  taken  to   be  made  under  [183]    the  section.     Exactly       'F*B-'- 

the  same  reasoning  would  apply  to  the  application  for  the  appointment  of 

a  Receiver  under  Section  503. 

We  find  also  that  the  same  High  Court  has  ruled  that  an  order  refusing 
to  appoint  a  Receiver  is  appealable — Gossain  Dulmir  Puri  v.  Tekait 
Hetnarain  (2).  This  decision  is  not  however  reported  in  the  authorized 
Indian  Law  Reports. 

Against  this  it  is  urged  that  it  is  the  policy  of  the  -law  to  give  an 
appeal  only  when  extraordinary  powers  are  exercised  and  not  when  the 
exercise  is  refused,  and  we  are  referred  to  Clauses  (7),  (8),  (9),  (16),  (20),  (27) 
of  Section  588  in  proof  of  the  theory  that  where  the  Legislature  intended  nn 
appeal  to  be  given  against  a  refusal  it  was  careful  to  give  that  appeal 
by  express  enactment. 

If  the  contention  that  the  Legislature  did  not  intend  to  make  the 
refusal  to  exercise  a  power  appealable  were  to  be  allowed,  it  would  follow 
that  there  could  be  no  appeal  in  the  case  of  a  refusal  to  remove  a  person 
under  Section  503  (b)  when  such  person  had  misappropriated  property 
committed  to  his  custody.  We  are  bound  to  place  a  reasonable  construc- 
tion upon  an  Act,  and  the  Lagtslafcure  certainly  could  not  have  intended 
to  enact  this.  But  if  an  appeal  would  lie  from  a  refusal  to  exercise  a 
power  under  Section  503  (b),  I  can  see  no  sufficient  reason  why  there 
should  not  be  an  appeal  from  a  refusal  to  exercise  a  power  under  Section 
503  (a).  The  consequences  of  an  improper  refusal  might  be  no  less 
disastrous. 

I  am  not  insensible  to  the  difficulty  suggested  by  the  other  clauses  of 
Section  588,  but  I  would  point  out  with  respect  to  most  of  them,  e.g., 
Clauses  (8),  (9),  (20),  (27),  that  when  an  order  is  granted  it  becomes  appeal- 
able in  the  further  progress  of  the  suit,  and  hence  it  was  necessary  for  the 
Legislature  to  make  the  order  of  refusal  specially  appealable,  since  the 
effect  of  the  order  was  to  stop  the  further  progress  of  the  suit. 

The  absence  of  an  appaal  from  an  order  under  Section  505  is  no  argu- 
ment for  the  absence  of  an  appeal  from  a  refusal  to  act  under  Section  503, 
since  in  the  former  case  the  District  Court  merely  authorizes  a  Subordinate 
Court  to  act,  and  when  it  has  acted  there  is  an  appeal  from  the  order 
passed — seeiBirajan  Kooer  v.  Bam  Churn  Lall  Mahata  (3). 

I  would  answer  to  the  Division  Bench  that  an  order  of  refusal  [184]  to 
appoint  a  Receiver  is  an  Order  under  Section  503  of  the  Code  of  Civil  Proce- 
dure, and  is  appealable  under  Section  588,  Clause  (24).  I  would  therefore 
overrule  Subramanya  v.  Appasami  (4).  I  am  fortified  in  this  opinion  by 
the  fact  that  one  of  the  learned  Judges  who  decided  the  case  (Muttusami 
Ayyar,  J.)  is  himself  not  now  satisfied  with  the  correctness  of  that  decision. 

BRANDT,  J. — I  concur.  An  order  or  proceeding  recording  a  refusal 
to  appoint  a  Receiver  is  certainly  "  an  order  under  Section  503  of  the  Code  of 
Civil  Procedure ;"  and  orders  "  under  "  that  and  other  sections  are  appeal- 
able under  the  provisions  of  Section  588,  Clause  (24). 

(1)60.168.  (2)  6  C.L.R.  467-  (8)70.719.  (4)  6  M.  865. 
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1886  The  principle  adverted  to  in  Beasut  Hossein  v.  Hadjee  Abdooltah  (1) 

DEC.  23.     appears  to  me  to  be  applicable  iu  the  case  before  us,  not  the  less  so  because 

the  order  or  orders  under  consideration  in  that  case  related  to  direction  for 

FULL      registration  of,  and  refusal  to  register,  deeds.   The  power  to  make  an  affirm- 

BENCH.     ative  order  implies  (in  the  words  of  the  learned  Judges  who  decided  the 

— —        case  reported  on)  the  power  to  make  an  order  refusing  to  exercise  powers. 

10  M.  179  There  is  no  doubt  considerable  force  in  the  arguments  advanced   by 

(F.B.).       j.ne  iearuec[  pleader  on  the  other  side.     It  was  pointed  out  that  under  the 

Civil  Procedure  Code  of  1859  no  appeal  lay  against  an  order  refusing  to 

appoint  a  Receiver,   while  an  appeal  allowed  against  an   order   making 

8uch  an  appointment;  and  that  under  Section  94  of  that  Code  an  appeal 

against   orders  made  under  the  two  preceding  sections  was  open  to  the 

defendant  only  ;  and  it  was  suggested  that  the  intention  was  to   allow  an 

appeal  only  when  the  extraordinary  powers  given  were  exercised,  and  not 

when  a  Court  rejused  to  exercise  them  ;  and  that  the  same  intention  is  to 

be  inferred  from  the  manner  in  which  the  present  Code  is  expressed,  as  it 

now  stands,  after  amendments. 

If  regard  be  had  to  principles  and  to  expediency  it  is  obviously  most 
important  that  a  valuable  property  should  not  run  the  risk  of  being  ruined 
because  a  Court  has  declined  to  exercise  a  power  which,  if  the  discretion 
given  were  properly  use'!,  it  should  have  exercised. 

Reference  was  also  made  to  the  fact  that  an  appeal  is  expressly 
allowed  from  an  order  refusing  to  issue  an  injunction  ;  to  the  wording 
of  Sections  351;  492,  493,  496,  497,  502  and  505,  and  to  [185]  Clauses  (9), 
(11),  (16)  and  (20)  of  Section  588,  as  showing  that  generally  when  the 
Act  allows  an  appeal  against  proceedings  recording  refusal  to  make  an 
order  it  does  so  in  express  terms. 

Mr.  Justice  PAilKEB  has  noticed  the  inferences  which  may  be  drawn 
from  the  provisions  of  Sections  503,  505,  and  from  Clauses  (8),  (9),  (20) 
and  (27)  of  Section  588,  and  it  would  be  quite  possible  to  meet  many  of  the 
objections  taken  on  behalf  of  the  respondent,  though  possibly  not  all  of 
them.  It  appears  to  me  however  unnecessary  to  go  into  details  ;  there 
may  be  some  slight  inconsistencies  in  the  Code  of  Civil  Procedure  dis- 
coverable by  acute  minds  ;  but;  I  see  no  reason  to  think  that  the  Legislature 
intended  not  to  allow  an  appeal  against  an  order  under  Section  503  refusing 
to  appoint  a  Receiver,  and  I  think  it  is  more  consonant  with  the  general 
principles  of  the  Code,  and  with  the  rules  of  construction,  as  well  as  with 
the  wording  of  Clause  (24)  of  Section  588,  to  hold  that  an  appeal  does  lie 
in  the  case  before  us,  than  to  hold  that  it  does  not. 


(1)  3  I. A.  221  (225). 
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10  M.  185.  1886 

APPELLATE  CIVIL.  AUG.  18. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt.  APPEL- 
LATE 

RAMAYYANGAR  AND  ANOTHER  (Plaintiffs),  Appellants  v.t  CIVIL 
KRISHNAYYANGAR  AND  ANOTHER  (Defendants),  Respondents* 

[18th  August,  1886.J  10  M.  185. 

Civil  Procedure  Code,  Section  539 — Sanction  granted  to  two  persons  separately  to  insti- 
tute suit  in  respect  of  breach  of  cliaritable  trust. 

R.  instituted  a  suit  with  the  Collector's  sanction  to  compel  the  performance 
of  a  charitable  trust ;  D.  was  subsequently  joined  as  plaintiff,  having  also  obtained 
the  Collector's  sanction  to  institute  the  sun  : 

Held  that  the  sanction  obtained  by  D.  related  back  to  the  institution  of  the  suit. 
[Disa.,  26  A.  162  (165;;  N.F..  21  B.  351  (364);  F.,  7  M.L.J.  281  (288);  R.,  23  M.  28  (33).] 

APPEAL  from  Che  decree  of  J.  0.  Hughesdon,  District  Judge  of 
Tinnevelly,  in  Suit  No.  7  of  1885,  dismissing  the  suit  on  the  ground  that 
the  plaint,  as  filed,  had  not  been  sanctioned  by  the  Collector  as  required 
by  Section  539  of  the  Code  of  Civil  Procedure. 

Parthasaradhi  Ayyangar,  for  appellants. 

Respondents  did  not  appear. 

[186]  The  facts  and  arguments  appear  sufficiently  for  the  purpose 
of  this  report  from  the  judgment  of  the  Court  (KERNAN  and  BRANDT,  JJ.). 

JUDGMENT. 

The  suit  was  instituted  by  appellant  No.  1,  Ramayyangar,  after  he 
had  obtained  the  sanction  of  the  Collector. 

Subsequently,  Ramayyangar's  son,  Dorasami,  was  added  as  plaintiff 
No.  2,  and  he  also  obtained  the  Collector's  sanction  to  "  institute  "  the 
suit,  as  it  is  termed  in  the  Collector's  order.  Subsequently  issues  were 
framed.  The  Judge  holds  that  the  Collector's  sanction  in  the  case  of 
Dorasami  is  not  sufficient  with  reference  to  Section  539  of  the  Code  of 
Civil  Procedure,  as  at  the  time  when  the  suit  was  instituted,  the  Collector's 
sanction  had  not  been  obtained  by  him.  Referring  to  the  decision  of  the 
Privy  Council  in  Mahammad  Azmat  Ali  Khan  v.  Lalli  Begum  (1),  which 
appears  to  be  an  analogous  case,  decided  with  reference  to  the  Pensions  Act ; 
we  are  of  opinion  that  the  sanction  obtained  by  Doraaami  relates  back  to 
the  institution  of  the  suit. 

We  think  the  order  dismissing  the  suit  was  wrong ;  and  as  the  Judge 
dismissed  the  suit  on  a  preliminary  ground  which  excluded  evidence,  we 
set  aside  the  order  and  direct  the  Judge  to  restore  the  case  to  his  file 
and  to  dispose  of  it  on  the  merits. 

The  costs  of  this  appeal  to  be  costs  in  the  cause. 


•  Appeal  70  of  1886. 
(1)  8  0.  422. 
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1887  10  M-  186  =  1  Weir  408. 

MARCH  1.  APPELLATE  CEIMINAL. 

APPEL-  Before  Mr.  Justice  Kernan  and  Mr.  Justice  Miittusami  Ayyar. 


LATE 

CRIMINAL  QUEEN-EMPRESS  v.  PONNURANGAM.*     [1st  March,  1887.] 

^oR_   Penal  Code,3Sections  24,  378 — TJieft  of  joint  property  by  co-parcener. 

1  Weir  408  Theft  of  joint  property  may  be  commfbted  by  a  co-parcener  if  he  takes   it    from 

joint  possession  and  converts  such  possession  into  separate  possession. 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  under 
Section  438  of  the  Code  of  Criminal  Procedure  by  W.  H.  Glenny,  District 
Magistrate  of  North  Arcot. 

[187]  The  case  was  stated  as  follows  : — 

"Ponnurangam,  the  accused,  a  boy  of  18,  took  a  carb  from  his  father's 
mandi,  or  shop,  without  his  father's  knowledge,  and  sold  it,  and  appro- 
priated the  proceeds.  He  admitted  all  this,  but  pleaded,  first,  the  he  was 
undivided  from  his  father  and  was  a  joint  owner  of  the  cart ;  and,  secondly, 
that  the  reason  he  took  the  cart  was  that  his  father,  who  was  married  a 
second  time,  does  not  support  either  him  (accused)  or  his  mother.  He 
kept,  he  said,  part  of  the  proceeds  for  his  own  support  and  sent  the  rest 
to  his  mother. 

"The  Second-class  Magistrate  took  the  accused  person's  word  for  all 
these  allegations  and  found  '  he  seems  to  have  acted  under  bona  fide  claim 
of  right,'  and  discharged  him." 

Counsel  were  not  instructed. 

The  Court  (KERNAN  and  MUTTUSAMI  AYYAR,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  Second-class  Magistrate's  judgment  and  order  are  wrong.  Theft 
of  joint  property  of  a  family  may  be  committed  by  one  of  the  family 
though  a  co-parcener,  if  he  takes  it  from  joint  possession  and  converts 
such  possession  into  separate  possession — See  Weir's  Criminal  Rulings, 
p.  154,  on  Section  379,  Indian  Penal  Code. 

The  acquittal  is  set  aside  and  the  Magistrate  is  directed  to  re-try 
the  case  and  to  have  regard  to  the  definition  of  theft  in  Section  378, 
Indian  Penal  Code,  and  of  the  word  "  dishonestly  "  in  Section  24. 


10  H.  187. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


VENKAPPA  AND  OTHERS  (Defendants),  Appellants  v.  NARASIMHA 
(Plaintiff),  Respondent  A      [2nd  March,  1887.] 

Stamp— Court  Fees  Act—  VII of  1870,  Section  6,  Schedule  II,  Article  17. 

In  a  suit  on  a  mortgage  bond  a  decree  was  passed  for  payment  of  principal  and 
interest,  and  in  default  for  sale  of  the  mortgaged  property.  Some  of  the  defend- 
ants filed  a  memorandum  of  appeal  against  so  much  of  the  decree  as  declared  tha 
liability  of  the  property,  affixing  a  stamp  of  Rs.  10  only : 

*  Criminal  Revision  Case  765  of  1886.  f  Referred  Case  No.  1  of  1887. 
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[188]  Held  that  the  proper  stamp  to  ba  piii  w*s  not  Rs.  10  as  in  the  case  of  a 
declaratory  decree,  bu'.  on  th^  value  of  the  debt  not  exceeding  the  value  of  the 
property. 

33  G.  1133  =  4  C.L.J.  121  =  10  G.W.N.  1010  (1014);  6  C.L.J.  437  =  11  C.W.N. 
705  (711)  ;  14  C.P.L.R.  172  (173)  ;  D.,  23  C.  645  (652)  ;  30  M.  96  (98)  (F.B.)  = 
16  M.L.J.  458  =  1  M.L.T.  311.] 


1887 

MARCH  a. 

APPEL- 
LATE 
CIVIL. 


THIS  was  a  case  referred  to  the  High   Court  by  J.  W.  Best,  District 
Judge  of  South  Canara,  under  Section  617  of  the  Code  of  Civil  Procedure.    10  M.  187. 

The  facts  were  stated  as  follows  : — 

The  object  of  the  original  suib  was  to  recover  from  the  Alyasantana 
family  of  the  defendants,  on  the  responsibility  of  the  mortgaged  lands, 
Rs.  2,169-15-10  due  under  a  mortgage  bond  ;  and  the  Court  feepiid  on  the 
plaint  was  on  this  amount,  namely,  Rs.  135. 

"  Defendants  Nos.  3,  4  and  5  denied  the  plaint  mortgage  and  disputed 
the  chargeability  of  the  debt  on  the  family  estate. 

"The  District  Munsif  who  tried  the  suit,  finding  that  the  debt  was 
properly  chargeable  on  the  family  property,  decreed  the  plaint  amount 
with  further  interest  (Rs.  137-8-0)  and  costs  to  be  paid  by  defendant  No.  1, 
and,  on  his  default  to  do  so,  to  be  recovered  by  sale  of  the  mortgaged 
lands  affcer  a  specified  time. 

"  Against  this  decree,  defendants  Nos.  3,  4  and  5  have  presented  the 
appeal  in  question  in  order  to  exonerate  the  lands  from  liability  for  the 
amount  decreed. 

"The  appellants  have  stamped  the  app3al  with  a  Court-fesof  Rs.  10, 
on  the  ground  that  the  relief  sought  in  appeal  is  a  mere  declaration  that 
the  debt  is  not  chargeable  on  the  family  property. 

"  I  am  of  opinion,  however,  that  as  what  thev  seek  is  nob  a  mere 
declaration  to  be  made  use  of  on  some  future  occasion,  but  a  declaration 
with  consequential  relief  so  that  the  lands  may  not  be  sold  in  execution  of 
the  original  decree,  the  appeil  should  ba  valued  according  to  the  amount 
of  money  concerned  (as  in  the  Lower  Court),  and  that  the  Court-fee  to  be 
paid  is  the  ad  valorem  fee  on  Rs.  2,169-15-10,  namely,  Rs.  135  (Chief 
Justice's  ruling — November  1872,  quoted  in  the  foot-notes  at  paga  240  of 
Weir's  Digest  of  Rules,  &c.,  1883).'" 

Counsel  were  not  instructed. 

The  Court  (KERNAN  and  MuTTUSAMl  AYYAR.)  JJ.  delivered  the 
following 

JUDGMENT. 

We  agree  with  the  referring  officer.  There  was  a  decree  directing 
the  payment  of  the  amount  and  in  default  that  the  lands  of  the  defendants 
should  be  sold  and  the  produce  applied  to  payment  of  the  debt.  The  defend- 
ants appealed  against  [189]  so  much  of  the  decree  as  declared  the 
liability  of  their  property,  and  to  be  released  from  the  decree.  The 
relief  they  sought  was,  therefore,  not  a  mere  declaratory  decree  but  to  be 
released  from  the  decree.  The  proper  stamp  to  be  paid,  therefore,  is  not 
Rs.  10  as  in  a  declaratory  decree,  but  on  the  value  of  the  debt,  not  exceed- 
ing, however,  the  value  of  the  property. 

The  case  of  Vithal  Krishna  v.  Balkrishna  Janardan  (1)  is  not  in 
conflict  with  this,  as  there  the  relief  sought  was  only  to  obtain  a  declara- 
tion of  the  right  claimed. 


(l)  JO  B.  610. 
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DEC.  21. 

APPEL- 
LATE 
CIVIL. 

10  M.  189. 


10  M.  189. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


THOPARA  MDSSAD  (Plaintiff),  Appellant  v.  THE  COLLECTOR  OP 
MALABAR  AND  OTHERS  (Defendants),  Respondents* 
[21st  December,  1886.] 

Malabar  law — Rights  under  a  kanam—  Denial  of  jenm  right   by  kanamdar — Adverse 
possession — Limitation— Declaration  of  escheat. 

A.  demised  certain  lands  on  kanam  to  B.  in  1853.  B.  afterwards  committed  an 
offence  under  the  Mapilla  Act  and  the  lands  were  handed  over  for  the  benefit  of 
his  representatives  to  G.  Government  subsequently,  wir.hout  making  A.  a  party 
to  their  proceedings,  declared  the  lands  to  have  escheated,  Rnd  in  1863  sold  them 
to  C.  A.'s  representatives  now  sued  to  recover  the  lands  from  C.'s  representatives 
•who  set  up  an  adverse  title  and  alleged  that  the  suit  was  time  barred. 

Held  that  C.  was,  at  the  time  of  the  escheat,  in  the  position  of  a  manager  for 
mortgagees  ;  that  the  escheat  proceedings  of  which  the  mortgagor  had  no  notice 
did  not  affect  his  rights  ;  that  denial  by  the  mortgagee  ia  possession  of  the  mort- 
gagor's right  to  redeem  is  not  sufficient  to  convert  such  possession  into  adverse 
possession. 
[R  ,  27  B.43  (59)  ;  21  M.  153  (164)  =  8  M.L.J.  92.] 

APPEAL  from  the  decree  of  V.  P.  de  Rozario,  Subordinate  Judge  of 
South  Malabar  at  Palghat,  reversing  the  decree  of  B.  Kamaran  Nayar, 
District  Munsif  of  Betutnad,  in  suit  No.  359  of  1884. 

The   facts  and  arguments    appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 
Mr.  Wedderburn  and  Sankara  Menon,  for  appellant. 
[l90]    The   Government   Pleader  (Mr.    Powell),  for  the  Collector  of 
Malabar. 

Sankara  Nayar,  for  defendant  No.  3. 

JUDGMENT. 

The  plaintiff  sued  to  recover  two  items  of  land  demised  on  kanam 
by  bis  brother  to  one  Mahmad  Kutti  Muppan  in  1853.  Mahmad  Kutti 
Muppan  was  the  husband  of  the  second  and  the  father-in-law  of  the  third 
defendant. 

The  facts  found  are  that  the  kanam  sued  on  was  granted  in  amicable 
settlement  of  a  suit  based  upon  a  prior  deed  of  1816;  that  three  years  after 
it  was  granted  (i.e.,  in  1856)  the  lands  were  attached  by  Government  on 
account  of  an  offence  committed  by  Mahmad  Kutti  under  the  Mapilla  Act, 
and  a  fine  of  Rs.  15,000  levied  therefrom  ;  that  after  realization  of  that 
fine,  the  lands  were  handed  over  to  Ali  Muppan  in  1857  with  the  consent 
of  Mahmad  Kutti's  heirs  and  for  their  benefit ;  that  subsequently,  Govern- 
ment came  to  the  conclusion  that  the  plaint  property  had  belonged  to  the 
Betutnad  Raja  and  had  escheated  to  Government  on  his  death  without 
heirs ;  that  Government  then  sold  the  lands  to  Ali  Muppan  who  paid 
for  them  by  instalments,  the  sale  being  completed  in  1863  ;  and  that 
Ali  Muppan,  and  after  him  defendant  No.  3,  had  since  remained  in  posses- 
sion. 

The  District  Munsif  found  that  Ali  Muppan  was  in  possession  aa 
kanamdar,  and  that  the  suit  being  to  redeem  a  mortgage  of  1853,  the 
limitation  was  sixty  years.  He  therefore  decreed  in  plaintiff's  favour. 

*  Second  Appeal  196  of  1886. 


884 


Ill] 


THOPARA   MUSSAD  V.   COLLECTOR   OF  MALABAR      10  Mad.  192 


On  appeal,  the  Subordinate  Judge  reversed  this  decision,  holding  that 
Ali  Mupoau  was  neither  the  mortgagee  nor  the  assignee  or  representative 
of  the  mortgagee,  and  that  even  if  he  had  been,  his  tenancy  determined, 
and  his  possession  became  adverse  when  the  Govern ment  declared  the 
property  to  be  an  escheab  and  sold  ib  bo  him  ;  and  hence  fchab  the  suit  was 
barred.  The  decision  in  Ammu  v.  Ramakishna  Sastri  (l)  was  relied  on  in 
support  ot  this  decision. 

Both  the  Courts  below  have  treated  the  kanam  deed  as  a  mortgage, 
and  we  think  that  they  were  right  in  so  doing.  The  kanam  was  granted 
for  the  amount  due  under  a  decree  and  for.  a  further  advance;  and  in  such 
case,  the  law  of  limitation  applicable  to  mortgages  must  be  applied : 
Nellaya  Variyath  Silapani  [191]  v.  V.  M.  Ashtamurti  Nambudri  (2).  We 
cannot,  however,  agree  with  the  Subordinate  Judge  that  Ali  Muppan  was 
not  at  the  time  when  the  Government  purported  to  deal  with  the  property 
as  an  escheat,  in  the  position  of  representative  of  or  manager  for  the 
mortgagees.  Exhibit  E  appears  to  us  clearly  to  show  that  the  property  was 
entrusted  to  him,  with  the  consent  of  the  heirs  of  Mahmad  Kutti,  for  the 
purpose  of  being  managed  by  him  on  their  behalf. 

Bub  we  do  not  think  that  the  action  of  Government  in  declaring  the 
lands  to  be  an  escheat  and  in  selling  them  to  Ali  Mupoan  can  affect  the 
plaintiff's  title,  unless  it  be  shown  that  he  was  aware  of  the  proceedings, 
and  that  by  the  action  of  Government  the  relation  of  mortgagor  and 
mortgagee  ceased  to  exist  between  bhe  plaintiff  and  the  heirs  of  Mahmad 
Kutti,  on  whose  behalf  Ali  Muppan  had  been  entrusted  with  the  land.  In 
Ammu  v.  Ramakishna  Sastri  (1)  the  Deputy  Collector  appears  to  have 
held  a  regular  inquiry  and  to  have  declared  formally  that  the  land  was  a 
Government  escheat  in  a  proceeding  to  which  the  plaintiff  in  that  suit 
was  a  party.  In  the  case  before  us,  there  is  nothing  to  show  what  was 
the  procedure  adopted,  or  whether  the  plaintiff  was  a  party  to  the 
proceeding.  The  Subordinate  Judge  observes  that  "  Narayana  Musad 
became  aware  of  the  sale  by  Government  and  sued  (1859)  to  redeem  the 
plaint  property.  "  It  is  not,  however,  altogether  clear  that  the  property 
then  sued  for  was  the  same.  That  suit  apparently  referred  to  prooerty 
which  had  been  sold  by  Government  in  1859  for  Rs.  532,  and  it  is  not 
clear  what  that  property  was.  Assuming  the  property  or  part  of  it  to 
have  been  the  same,  Ali  Muppan,  no  doubt,  set  UD  a  title  adverse  to  the 
plaintiff,  but  the  District  Munsif  dismissed  the  suit  on  the  ground  that 
the  Government  was  nob  a  party. 

We  are  nob  prepared  to  hold  that  the  mere  denial  by  the  mortgagee 
in  possession,  or  bv  the  representative  of  the  mortgagee  in  possession,  of 
the  mortgagor's  right  to  the  equity  of  relemotion  is  of  itself  sufficient  to 
con  verb  such  possession  into  adverse  possession:  Ali  Muhammad  v.  Lalta 
Bakhsh  (3). 

The  Subordinate  Judge  has  failed  to  observe  the  plaintiff's  contention 
that  land  ihem  No.  1  was  not  included  in  the  land  sold  to  Ali  Muppan  in 
1863.  If  this  be  so,  Ali  Muppan's  purchase  [192]  from  Government 
cannot  possibly  give  rise  to  an  adverse  title  with  respect  to  this  item. 

With  these  observations  we  set  aside  the  decree  of  the  Subordinate 
Judge  and  remit  the  appeal  for  re-hearing.  The  costs  to  be  costs  in  the 
.cause. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Uuttusami  Ayyar  and  Mr.  Justice  Parker. 


AHMED  KUTII  (Defendant),  Appellant  v.  KTJNEAMED  (Flair 

Respondent."      [27th  January,  1S87.J 
Malabar  late—  Kanam—  Construction  of  redemption  clause—  Time  for  redemption. 

The  primary  intention  that  a  kauam  is  to  te  redeemed  only  after  1'2  years,  can 
be  npgatived  either  expressly  cr  by  implication  by  a  special  clause.  Prathenpwa- 
l/il  Kuridipraran  Kanara  Kitnq^  v.  Prathenpurayil  Kuridipraran  Gorindan 
(I.L.R.,  5.  Mad.,  3iO)  distinguished. 

APPEAL  from  the  decree  of  W.  P.  Austin,  District  Judge  of  North 
Malabar,  affirming  the  decree  of  A.  Annasami  Ayyar,  District  Munsif  of 
Pynad,  in  suit  No.  601  of  1885. 

This  was  a  suic  brought  in  1885  to  redeem  a  certain  paramba  demised 
to  the  defendant  under  a  kanam  deed,  dated  llth  October  1880.  Tbe 
tcarupat  (Exhibit  A)  contained  the  following  clause : — 

"  When  the  paramba  is  demanded,  1  shall  restore  the  same  by  receiv- 
ing the  kuikanam  and  kanam  amount according  to  the  custom 

of  the  country." 

The  defendant  objected  that  he  was  entitled  to  hold  the  land  for  12 
years,  but  this  objection  was  overruled  by  both  the  lower  Courts. 

The  defendant  appealed  to  the  High  Court. 

Anantan  Nayar,  for  appellant. 

Sankara  Menon,  for  respondent. 

The  Court  (MUTTUSAMi  AIYAR  and  PARKER.  JJ),  delivered  the 
following 

JUDGMENT. 

[193]  We  are  of  opinion  that  the  construction  placed  by  the  Judge 
on  Exhibit  A  is  correct.  The  words,  "  when  the  paramba  is  demanded, 
I  shall  restore,"  are  inconsistent  with  the  intention  that  the  terms  should 
continue  for  12  years  certain.  It  is  no  doubt  true  that  when  a  kanam 
is  granted,  the  primary  intention  is  that  it  should  be  redeemed  after  the 
expiration  of  12  years.  But  when  that  intention  in  negatived,  eitber 
expressly  or  by  necessary  implication  by  a  special  clause,  we  do  notconsider 
that  we  are  at  liberty  to  introduce  into  the  document  words  which  we  do 
not  find  in  it,  so  to  render  the  special  provision  operative  only  on  the 
expiration  of  12  years.  The  language  of  the  document  referred  to  in 
Puthenpurayil  Kundipravan  Kanara  Eurnpv.  PuthenpurayilKundipravan 
Govindan  (1)  is  not  the  same  as  in  Exhibit  A.  nor  have  we  that  docu- 
ment before  us.  We  consider  that  the  second  appeal  cannot  be  supported, 
and  we  dismiss  it  with  costs. 


Second  Appeal  509  cf  16S6. 
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10  H.  193. 

APPELLATE  CIVIL. 
Before  3/r.  Justice  Kernan  and  Mr.  Justice  Brandt. 


BURGESS  AND  OTHEES  (Plaintiffs)    V.   SlDDEN  AND  ANOTHEE 
(Defendants)*      [25th  February,  1887.] 

Civil  Procedure  Code,  Sections  404,  406 — Application  for  permission  to  sue  as  paupers 
presented  by  several  paupers  jointly. 

The  mere  fact  that  several  persons  jointly  present  au  application  for  permission 
to  sae  as  paupers  does  not  authorize  the  Court  to  entertain  it  on  behalf  of 
applicants  who  do  not,  appear  in  person. 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  under  Sec- 
tion 617  of  the  Code  of  Civil  Procedure  by  W.  E.  T.  Clarke,  Subordinate 
Judge,  Nilgins. 

The  case  was  stated  as  follows  : — 

"  A  pauper  petition  for  recovery  from  the  executors  under  the  will  of 
the  late  Thomas  Sidden  of  the  sum  of  Es.  3,888  (being  12  years'  main- 
tenance) and  of  Es.  3,600,  the  corpus  of  a  trust  fund  deposited  with  the 
said  Thomas  Sidden  and  further  interest,  &c.,  was  presented  to  me  on  the 
29tb  September  1886. 

[194]  "  The  parties  to  this  petition  are  five  in  number,  all  resident 
beyond  the  jurisdiction  of  this  Court. 

"  The  petition  was  presented  to  me  by  fifth  petitioner  only  in  person  ; 
the  said  fiith  petitioner  produced  no  authority  authorizing  him  to  appear 
and  act  for  the  other  petitioners,  but  vakaluts  were  put  in  with  the  petition 
by  which  1, 2,  3  and  5  petitioners  empowered  Messrs.  Cowdell  and  Co.,  Soli- 
citors at  Ootacamund,  to  appear  for  them,  together  with  a  power  of  attor- 
ney by  which  petitioner  No.  4  apparently  authorized  petitioner  No.  1  to 
act  for  her  in  recovering  the  moneys  alleged  to  be  due  to  petitioners  by 
the  representatives  of  the  late  Mr.  Sidden." 

Councel  were  not  instructed. 

The  Court  (KERNAN  and  BEANDT,  JJ.)  delivered  the  following 

JUDGMENT. 

An  application  to  sue  as  a  pauper  must  be  made  to  the  Court  by  the 
applicant  in  person,  unless  he  is  exempted  under  Section  640  or  641  from 
appearing  in  Court  (which  is  not  the  case  here),  and  it  is  only  in  the  case 
of  persons  so  exempted  that  the  application  may  be  presented  by  a  duly 
authorized  agent. 

The  mere  fact  that  several  pauper  applicants  jointly  presented  an 
application  cannot  authorize  the  Court  to  entertain  it  on  behalf  of  appli- 
cants who  do  not  appear  in  person. 

The  application  in  this  case  was  not  presented  on  behalf  of  the  peti- 
tioners who  did  not  appear  by  an  agent  duly  authorized  to  appear  under 
Section  404,  and  therefore  the  provisions  of  Seccion  406  do  not  apply. 


1887 
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1887  10  M.  194. 

FEB.J5.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 

LATE 
CIVIL.  TSlRIAH  AND   OTHERS    (Plaintiffs)   V.    MlJCKANACHARY   AND 

OTHERS  (Defendants}.*      [25th  February,  1887.] 
10  M.  194. 

Civil  Procedure  Code,  Sections  269,  284.    287    (e\    301 — Attachment  of  a  debt  due  to  a 
Judgment-debtor — Sale  of  debt — Payment  into  Court  —Prohibitory  order. 

A  decree-holder  by  a  prohibitory  order  made  under  Section  268  (a)  of  the  Civil 
Procedure  Code  attached  a  debt  due  to  his  judgment-debtor.  The  debt  was  not 
paid  into  Court : 

[195]  Held,  that  the  Court  cannot,  under  Section  268,  of  the  Code  of  Civil 
Procedure,  call  on  a  person  subject  to  a  prohibitorv  order  to  pay  or  show  cause 
•why  he  should  not  pay  his  debt  into  Court.  The  Court  is  bound  to  satisfy  itself 
that  a  debt  is  due,  the  debt  must  then  be  sold  and  delivery  made  under  Sections 
284  and  301  of  the  Code  of  Civil  Procedure. 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court  under  Sec- 
tion 617  of  the  Code  of  Civil  Procedure  by  W-  E.  T.  Clarke,  Subordinate 
Judge,  Nilgiris. 

The  facts  were  stated  as  follows  : — 

"  In  the  execution  proceedings  connected  with  original  suit  No.  79  of 
1885  on  the  file  of  the  High  Court  of  Judicature  at  Madras,  the  decree  in 
which  was  referred  to  this  Court  for  execution,  the  judgment- creditor 
under  Section  268,  Clause  (a)  of  the  Code  of  Civil  Procedure  attached  certain 
debts  said  to  be  due  by  various  parsons  to  his  judgment-debtor  ;  this 
Court  issued  notice  to  the  several  alleged  debtors,  calling  on  them  to  show 
cause  (if  any)  why  their  debts  should  not  be  paid  into  Court.  In  answer 
to  such  notices,  the  alleged  debtors  appeared  before  this  Court ;  some  of 
them  admitted  their  debts  to  be  due,  others  said  thev  had  owed  debts  but 
had  paid  their  amounts;  and  one  said  it  depended  on  a  settlement  of 
accounts  between  the  judgment-debtor  and  himself  whether  he  owed  any- 
thing to  the  said  judgment-debtor  or  not." 

Sundaram  Sastryar,  for  plaintiffs. 

Mr.  Ramasami'  Raju,  for  defendants. 

The  Court  (KERNAN  and  BRANDT,  JJ.)  delivered  the  following 

JUDGMENT. 

The  first  question  referred  for  our  decision  is — "Whether  a  Court  is 
not  justified  und«r  Section  268  in  issuing  a  notice  to  a  garnishee,  as  he 
is  styled  by  the  Subordinate  Judge,  to  show  cause  whv  he  should  not  pay 
his  debt  into  Courfc,  seeing  that  it  has  power  to  make  further  orders  under 
that  section  ?" 

The  Court  has  nob  power  under  Section  268  of  the  Code  of  Civil 
Procedure  to  call  upon  a  oerson  warned  by  the  Court  not  to  make  pavment 
to  his  creditor  to  show  cause  why  he  should  nob  pay  his  debts  into  Court : 
under  the  section  above  quoted  it  is  optional  with  the  debtor  to  pav  the 
amount  of  his  debt  into  Court.  But  under  Section  287  (e)  the  Court 
executing  the  decree  has  power  to  summon  any  person  whom  it  thinks 
necessary,  in  order  to  ascertain,  among  other  things,  the  nature  and  value 
of  the  property  ;  and  we  concur  with  the  Bombay  High  'Court — Harilal 
AmthabhM  [196]  v.  Abhesang  Meru  (l) — in  considering  that  if  there  is 

•  Referred  Case  11  of  1886. 
(1)  4  B.  323. 
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notice    or  reasonable   cause  to  suppose   chafe  there  is  no  debt  due,  the        1887 
Court  not  only  can,  but  ought  to  satisfy  itself  on  the  point.  FEB.  25. 

The  second  question  is :  "  Whether  if  as  this  result  of  an  inquiry  held 
under  Section  287  a  Courc  finds  either  that  a  garniahee  admits  a  debt   or      APPEL- 
that  it  is  proved  to  be  due  by   him  to  the  judgment-debtor,  a  Court  is       LATE 
imperatively  bound  to  put  such  debt  uu  for  sale,  or  whether  it  mav   order      CIVIL, 
the  same  to  be  paid  into  Court  bv  the  garnishee  instead   of  proceeding  to 
sell  it  ?  "  10  *  19*- 

If  the  Court  is  satisfied  that  there  is  a  subsisting  debt,  the  debt  must 
be  sold  (Section  284)  ;  and  delivery  is  to  be  made  under  Section  301. 
Under  Section  268  the  debtor  may  pav  the  amount  of  his  debt  into  Court, 
but  the  Code  does  not  empower  the  Court  to  compel  the  debtor  to  pay  the 
money  into  Court,  while  it  does  expressly  provide  for  the  mode  in  which 
sale  and  delivery  of  the  debt  attached  is  to  be  made.  A  power  to  compel 
the  debtor  to  pay  the  amount  of  his  debt  into  Court  cannot  be  imported 
by  reason  of  greater  convenience  of  the  course  suggested  by  the  Subordinate 
Judge,  nor  from  the  fact  that  such  a  course  is  not  expressly  forbidden  by 
the  Code. 


10  M.  196  =  11    Ind.  JUP.  185. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


CHEKKONEKUTTI  AND  ANOTHER  (Plaintiffs),  Appellants 

v.  AHMED  AND  OTHERS  (Defendants),  Respondents.* 

[16th  November,  1886  and  26sh  January,  1887.] 

Mapillas  —  M uhammadan  Law— Gift  to  take  effect  at  an  indefinite  future  time, 

Gifts  to  take  effect  at  an  indefinite  future  time  are  void  under  Muhammadan 
law. 

[R.,  13  B.  264  (275)  ;  7  Bom.  L-R.  306.] 

THIS  was  a  suit  for  a  declaration  of  the  plaintiffs'  title  to  certain 
property  under  a  deed  of  gift.  By  that  deed  Ahmed  Haji.  a  Mapilla, 
conveyed  the  land  in  question  to  his  wife,  Mama,  for  life,  and  after  her 
death  to  his  daughter,  Pathuma,  and  children  born  to  her.  Pathuma  had 
no  issue  at  the  date  of  the  deed,  but  subsequently  had  two  children,  the 
plaintiffs  in  this  suit.  She  ['97]  predeceased  her  mother,  on  whose  death 
the  defendants  took  possession  of  the  property  as  her  heirs. 

The  Kuit  was  dismissed  by  K.  Kunjan  Menon,  Subordinate  Judge  of 
North  Malabar,  and  his  decree  was  affirmed  on  appeal  by  W.  P.  Austin, 
District  Judge  of  North  Malabar. 

Plaintiffs  appealed. 

Mr.  Shephard  and  Sankara  Menon,  for  appellants. 

Mr.  Wedderburn  and  Anantan  Nayar,  for  respondents. 

The  facts  and  arguments  apnear  sufficiently  for  the  purposes  of  this 
report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

The  property  which  forms  the  subject  of  the  present  suit  was  given 
by  one  Ahmed  Haji  to  his  wife  Mama  by  Exhibit  A.  The  deed,  after 

*  Second  Appeal  454  of  1886. 
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1887       setting  forth   the  particulars  of  the  property,  goes  on  :  "I  have  agreed 
JAN.  -26.     that  the  said  properties  should  be    perpetually  enjoyed   by  you,  as  long  as 

you  are  alive,  and  after  your  death   by  Pathuma  who   is  born  to  me  in 
APPEL-     yOU|  ancj  children  born  to  her." 

LATE  At  the    date   of   the   deed,  Pathuma   had  no   children,   and  she   died 

CIVIL.       before  her  mother   Mama,  but  left  two   children  (the   plaintiffs)   surviving 

her.     The  plaintiffs   now  claim   the  property   under  the  deed  A,  on   the 

10  M.  196=  death  of  Mama. 

11  Ind.  Jur.  The  parties   are    Mapillas  of    North  Malabar  and   are  governed   by 

185.  Muhammadan  Law.  The  sole  question  argued  in  the  appeal  is,  whether 
the  gift  to  an  unborn  person  is  valid.  It  is  admitted  that  the  question 
does  not  arise  in  the  present  suit  as  ic  is  framed,  whether  Pathuma 
took  a  vested  interest  and  whether  plaintiffs  could  claim  as  heirs  to 
Pathuma. 

The  District  Munsif  held  that  the  gift  was  void  under  Muhammadan 
Law  by  reason  of  its  indefiniteness;  anci  the  District  Judge  that  it  was  void 
as  regards  Pathuma,  because  it  was  never  rendered  complete  by  seisin  on 
her  part,  and  was  void  ab  initio  in  the  case  of  her  unborn  children,  since 
no  one  could  make  seisin  for  such  a  class. 

Cases  have  been  quoted  at  the  bar  to  show  that  such  a  gift  over  to 
unborn  children  would  be  invalid  according  to  Hindu  Law,  but  no  ruling 
under  Muhammadan  Law  has  been  cited.  Such  a  gift  would  not  contra- 
vene the  provisions  of  Section  12  of  the  Transfer  of  Property  Act. 
But  Section  129  of  that  Act  directs  that  nothing  in  that  Chapter,  viz., 
VII,  relating  to  gifts,  shall  be  deemed  to  affect  [198]  any  rule  of  Mubam- 
madan  Law.  We  have  therefore  to  consider  whether  such  a  gift  is 
prohibited  by  the  special  law  by  which  the  parties  are  governed. 

Referring  to  the  principles  of  Muhammadan  Law  collected  in  the 
standard  work  of  Mr.  Macnaghten,  we  find  prohibitions  against  a  gift 
being  made  to  depend  on  a  contingency,  or  being  referred  to  take  effect 
at  a  future  definite  period  (Eule  3,  page  50),  also  in  the  case  of  a  gift 
made  to  two  or  more  donees,  the  interest  of  each  must  be  defined,  either 
at  the  time  of  making  the  gift  or  on  delivery  (Rule  7).  In  the  present 
case,  the  gift  to  Pathuma  and  to  any  children  that  might  be  born  to  her 
was  contingent  upon  their  surviving  Mama  ;  and  assuming  such  a  gift 
to  be  valid  subject  to  Mama's  previous  life  interest,  there  is  the  condi- 
tion that  the  interest  of  each  donee  must  be  defined  at  any  rate  on 
delivery. 

Had  the  deed  declared  that  on  the  death  of  Mama  the  property 
should  be  divided  in  certain  definite  shares  between  Pathuma  and  such 
of  the  children  born  to  her  as  might  be  living  at  that  date,  the  gift  then 
would  be  defined  ;  but  as  the  words  stand,  they  would  include  as  sharers 
any  children  that  might  be  born  to  Pathuma  after  the  death  of  Mama.  At 
the  date  of  the  gift,  the  interest  of  Mama  alone  was  defined,  but  that  of 
Pathuma  was  incapable  of  definition,  since  it  would  depend  on  the  num- 
ber of  children  that  might  be  born  to  her.  Even  granting  that  the  seisin 
required  by  Muhammadan  Law  could  he  postponed  by  Pathuma  and  her 
children  till  t.he  death  of  Mama,  no  one  could  make  seisin  for  an  indefinite 
number  of  future  children. 

It  may  be  urged  that  the  result  of  English  decisions  in  dealing  with 
a  gift  to  a  class  is  to  ascertain  first,  at  what  period  the  class  is  to  be 
ascertained,  and  that  the  gift  takes  effect  in  favour  of  such  of  the  class  aa 
are  then  capable  of  taking,  after-born  members  of  the  class  being  simply 
excluded  ;  but  in  India,  in  cases  arising  under  Hindu  Law,  the  course  of 
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decisions  has  been  to  establish  that  a  gift  whether  vested   or  contingent        1887 

which  includes  or  mighb  include  persons  unborn  at  the  date  of  the  gift   is      JAN.  26. 

wholly  void,  that  no  one  can  take  under  a  gift  who  is  not  in  existence  and 

thus  capable  of  taking  at  the  date  from  which  the   gift  speaks  :   Ram  Lai     APPEL- 

Sett  v.  Kanai  Lai  Sett  (l).     The  view  however  which   t,he  learned  Judge       LATE 

took  in  that  case  implied  some  doubt  as  to  whether  the  [199]  previous      CiVIL. 

decisions  had  cot  been  carried  too  far ;  and  the  gift  was  allowed   to  stand 

with  respect  to  persons  alive  and  capable  of  taking  at  the  dace  of  the  gift,  10  M-  196  = 

but  was  set  aside  with  regard  to  persons  unborn  at  the  date  of  the  gift.          41  Ind  Jur- 

The  principles  of  Muhammadan  Law  which  prohibit  indefinite  gifts  185 
and  gifts  in  futuro  appear  to  us  equally  to  exclude  the  validity  of  such 
gifts  to  take  effect  at  an  indefinite  future  time.  The  rules  referred  to  would 
seem  to  indicate  that  Muhammadan  Law  tends  to  correspond  more  closely 
with  Hindu  than  with  English  Law  in  its  principles.  We  dismiss  this 
Second  Appeal  but  without  costs,  as  in  the  Courb  below,  the  point  being 
a  novel  one,  and  by  no  means  free  from  difficulty. 


10  M.  199. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


LAKSHMAYYA  (Plaintiff/,  Appellant   v.  JAGANNATHAM  AND  OTHERS 
(Defendants),  Respondents.*      [9th  March  and  18th  February,  1887.] 

Limitation  Act— Act  XV of  1877,  Scliedule  II,  Articled — Mutual  current  accounts — 

Reciprocal  demands. 

A  employed  B  as  his  agent.  B  alone  kept  written  debit  and  credit  accounts. 
A  sued  Li  for  a  balance  due  on  the  account  between  them : 

Held,  that  the  debit  and  credit  account  showed  r-ciprocal  demands  Between 
plaintiff  and  defendants,  at.d  that  the  account  WHS  a  mutual  open  and  current 
account  within  the  meaning  of  Limitation  Ace,  1877,  Schedule  II,  Article  85. 

[R.,  22  B.  606  (610).] 

THIS  was  an  appeal  against  the  decree  of  H.  LeFanu,  District  Judge 
of  Kistna,  in  appeal  Suit  No.  199  of  1884,  modifying  the  decree  of  Subba 
Kao,  District  Munsif  of  Masulipatam,  in  Original  Suit  No.  631  of  1883. 

Defendant  No.  1  (the  other  defendants  being  undivided  members  of 
his  family)  worked  certain  harbour  boats  belonging  [200]  to  the  plaintiff 
on  commission,  and  was  authorized  to  pay  money  on  the  plaintiff's 
account  for  the  expenses  of  working  the  boats,  &c.  Debit  and  credit 
accounts  were  rendered  to  the  plaintiff  on  31st  December  1879,  which 
showed  a  balance  in  the  defendants'  favour  of  Rs.  17-1-3.  This  item  was 
brought  iuto  account  rendered  on  30th  March  1880  and  formed  part  of  a 
balance  in  the  defendants'  favour  of  Rs.  45-3-6.  which  w*s  again  brought 
into  accounts  rendered  on  the  7th  July  1880,  showing  a  balance  in 
defendants'  favour  of  Rs.  179-11-4.  The  defendants  left  off  working  the 
plaintiff's  boats  in  April  1880.  On  the  14th  March  1881,  defendant  No.  1 
sent  signed  copies  of  the  accounts  of  30th  March  1880  and  7th  July  1880 
(Exhibit  A)  to  the  plaintiff  together  with  a  letter  demanding  payment  of 
the  balance  (Exhibit  B). 

•8. A.  472  of  1886. 
(1)  12  C.  663. 
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The  plaintiff  sued  to  recover  a  balance  alleged  to  be  due  to  him  on 
the  boat  accounts.  The  plaint  was  filed  on  the  6th  July  1883,  and  (as 
amended)  stated  thut  the  cause  of  action  arose  on  the  14th  March  1881, 
the  date  of  Exhibit  B  which  was  relied  on  as  an  acknowledgment  within 
the  meaning  of  Section  19  of  the  Limitation  Act. 

The  Lower  Courts  held  that  the  plaintiff's  claim  was  barred  by 
limitation. 

The  arguments  employed  in  this  second  apoeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (KEBNAN  and 

BRANDT,  JJ.). 

Rama  Rau,  for  appellant. 
Anandacharlu,  for  respondent  No.  1. 

JUDGMENT. 

The  plaintiff,  under  a  kararuamah,  dated  the  10th  of  January  1879, 
entrusted  the  defendant  with  the  working  of  his  boats,  and  authorised  the 
defendant  to  receive  the  moneys  payable  by  peoole  using  the  boats,  and 
to  pay  on  his  account  money  for  expenses  incurred  in  and  for  the  working 
of  the  boats.  The  defendant;  was  entitled  to  receive  commission  for  his 
work.  The  defendant  worked  the  plaintiff's  boats  from  about  the  10th 
January  1879  to  April  1880.  The  defendant  kept  the  accounts  of  receipts 
and  payments  in  respect  of  the  boats  and  in  respect  of  moneys  paid  to 
the  plaintiff,  and  of  moneys  paid  at  his  request  to  other  parties  and  in 
respect  of  moneys  due  on  other  accounts  settled  between  the  plaintiff  and 
the  defendant  and  for  commission  due  r,o  the  defendant  An  account 
was  furnished  to  tha  plaintiff  by  the  [201]  defendant  uo  to  3 1st 
December  1879.  which  showed  a  balance  of  Es.  17-1-3  due  by  the 
plaintiff  to  the  defendant.  That  item  is  brought  into  another  account 
furnished  by  the  defendant  to  the  plaintiff  up  to  th^  end  of  Mmsh 
1880;  and  the  latter  account  showed  a  balance  due  by  the  defendant 
to  the  plaintiff  of  Rs.  45-3-6,  which  sum  is  the  first  item  in  the  last 
account  furnished  by  the  defendant  to  the  nlaintiff  down  to  and  includ- 
ing a  debit  to  the  plaintiff  on  the  7th  July  1880.  This  last  account 
after  crediting  the  olaintiff  with  all  receipts  by  the  defendant  therein 
specified,  and  debiting  the  plaintiff  with  various  payments  as  above 
mentioned,  and  with  a  charge  for  Rs.  200  for  discontinuing  the  defendant 
in  the  business,  showed  an  allejei  huUnc^  of  Ri.  179-11-4  due  to  the 
defendant. 

The  plaint  was  filed  on  the  6th  July  1883.  The  cause  of  action  was 
originallv  stated  in  the  plaint  to  have  arisen  on  the  7th  July  1880,  but 
the  plaint  was  amended  staging  that  the  cause  of  action  arose  on  the  14th 
of  March  1881,  the  date  of  Exhibit  B.  The  defendant  pleaded  that  plaint- 
iff's claim  was  barred  by  limitation.  At  the  trial  it  appeared  that  the 
plaintiff,  in  April  1880,  ceased  to  allow  the  defendant  to  work  the  boats, 
and  that  in  Exhibit  B,  a  letter  of  the  defendant  to  the  plaintiff,  dated  14th 
March  1881,  the  defendant  says  he  sent  in  Anril  1880,  when  the  plaint- 
iff took  the  boats,  an  account  to  the  end  of  March  1880  and  an  account 
to  the  7th  of  July  1880,  and  that  he  sent  two  duolicate  accounts  signed 
by  the  defendant,  and  he  says,  "  with  regard  to  them  you  owe  us 
Rs.  179-11-4."  The  defendant  then  calls  on  the  plaintiff  to  pay  that  sum 
and  interest  within  one  weak,  and  threatens  that  otherwise  the  defendant 
will  sue  the  plaintiff  in  a  Civil  Court.  The  duplicate  accounts  referred  to 
in  that  letter  are  mutual  open  current  accounts  within  Section  85  of  the 
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Limitation  Act  of  1877,  and  the  Courts  below  were  in  error  in  holding  the       1887 
plaintiff's  suit  barred  by  limitation.  FEB.  18. 

The  accounts  are  not  accounts  containing  only  one  side  of  the  account, 
but  they    contain    items  of   debit  and  credit   to  both  parties  on    mutual     APPEL- 
credit,  and  the  account  between   them  was  open   and  current.     The  case       LATE 
of  Catling  v.  Skouldtng  (l)  is  probably  the  first  reported  case  in  which  the      CIVIL 

case  of  mutual  accounts,  not  being  merchant's  accounts  was  discussed.   In 

that  case  another  case  of  [202]  Cotes  v.  Harris    was  referred  to  in  which    10  M-  199< 

the  account  was  all   on  one  side ;  and  Lord  Kenyon  says,   in  such   case 

"the  last  item  within  the  limitation  in  the  account  would  not   draw  after 

it  those  of  longer  standing,  but  it  was  not  doubted  that  if  there   had  been 

mutual  demands  the   plaintiff  might  have   recovered."     Other  cases  on 

the  subject  of  mutual  accounts  are   collected    in    the  notes    to*  Webber  v. 

Tivill  (2). 

There  were  here  reciprocal  demands  between  the  plaintiff  and  the 
defendant  apparent,  on  the  accounts,  viz.,  the  money  received  by  the 
defendant  for  the  earnings  of  the  boat  formed  to  that  extent  the  plaintiff's 
demand,  and  the  payment  by  the  defendant  at  the  plaintiff's  request  to 
other  parties  and  the  payment  to  the  plaintiff  and  payments  for  the 
expenses  of  working  the  boats  and  the  commission  due  to  him  to  that 
extent  formed  the  defendant's  demand  against  the  plaintiff.  In  order 
that  an  account  shall  be  deemed  to  be  a  mutual  account,  it  is  not 
necessary  that  parties  shall  have  each  kept  accounts  in  writing.  It  is 
enough  if  the  dealing  amounted  to  mutual  debits  and  credits  on  both 
sides,  and  if  the  account  is  kept  in  writing,  it  is  enough  if  one  of  the 
parties  keeps  it  so.  In  Khushalo  v.  Behari  Lai  (3),  Article  85,  Schedule  II 
of  the  Limitation  Act,  was  held  to  apply  to  an  account  of  debits  and 
credits  kept  by  a  banker.  In  Narrandas  Hemraj  v.  Vissandas  Hemraj  (4), 
it  was  held  that  when  the  course  of  business  has  Deen  of  such  a  nature 
as  to  give  rise  to  reciprocal  demands  between  the  parties,  Article  85  would 
apply:  Watson  v.  AqaMehedee  Sherazee  (5). 

It  is  not  necessary  to  consider  the  question  raised,  whether  the  defend- 
ant's letter  of  the  14th  of  March  1881  was  an  acknowledgment  within 
Section  19  of  the  Limitation  Act,  or  whether  it  could  be  received  in 
evidence  without  being  stamped. 

The  suit  must  for  the  above  reasons  be  remanded  for  re-trial  on  the 
merits.  Costs  of  the  appeal  to  be  provided  for  in  the  revised  decree. 


10  H.  203. 
[203]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kl.t  Chief  Justice  and  Mr.  Justice 

Parker. 


APPA  EAU  (Plaintiff),  Appellant  v.  SURYANARAYANA  (Defendant), 
Respondent*      [26th  January,  1887.] 

Contract  Act,  Section  74—  Penalty— Enhanced  rate  of  interest  and  compound  interest. 

A  mortgagor  agreed  that  if  any   instalment  of  interest  accruing  due    on   the 
mortgage  was  not   paid,    he  should  pay  compound  interest  and   discharge  the 


*  Second  Appeal  338  of  1866. 

(1)  6  Term.  Reports  189.  (2)  2  Saunders  127. 

(4)  6  B.  ]34.  (5)  1  LA.  346. 

893 


(3)  3  A.  523. 


10  Mad.  204  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

^887  principal    in   one    year,  arid   further  that  if  the  principal  was  not  so  discharged 

T  he  should  pay  interest  at  an  enhanced  rate: 

'       '  Held  that  the  mortgagee  could  enforce  the  agreement. 

APPEL-      [F.,  15  A    232  (-253)  (F.B.)  ;  29  C.  823  (827)  ;  17  M.  62  (661;  25  M.  343  (350'  =  11  M.L.J. 
T  .„„  421  ;  7  C.W.N.  876  (377)  ;  R  ,  29  M.  491  (496)  ;  24  M.L.J.  135  (163i  =  13  M.L.T. 

20;  i  N.L.R.  9  (12i;  U  0.0.  307  (309).] 

'  THIS  was  a  suit   brought  by    a    mortgagee    to  recover   a   balance   of 

10  M.  203.     interests  due   ou  a   mortgage    bond   in   which    the   mortgagor  agreed    as 
follows  : — 

"  Should  I  so  fail  to  pay  the  amount  of  interest,  I  shall  pay  the 
interest  at  2  per  cent,  per  month  as  stated  above,  on  the  amount  of  the 
interest  also  from  the  expiry  of  the  instalment.  I  shall  pay  the  principal, 
the  amount  of  interest  due,  ami  the  amount  of  interest  thereon,  within 
one  year  in  Vizagapatam.  Should  I  fail  to  clear  a  year  hence  the  whole 
amount  due  to  you,  I  shall  pay  you  the  whole  of  the  amount  due, 
together  with  interest  on  it  from  that  date  at  the  rate  of  3  per  cent,  per 
month." 

Default  was  made  in  payment  of  an  instalment  of  interest,  and  the 
principal  was  not  discharged  within  the  following  year. 

The  District  Munsif  of  Vizagapatam  held  that  the  agreement  set  out 
above  was  penal  in  character  and  not  enforceable  by  the  mortgagee,  and 
that  he  was  only  entitled  to  interest  at  the  original  rate  of  2  par  cent  per 
month  and  decreed  accordingly. 

On  appeal  the  District  Judge  of  Vizagapatam  confirmed  the  decree 
of  the  District  Munsif. 

The  plaintiff  appealed. 

Mr.  K.  Brown  for  appellant  cited  (inter  alia)  Contract  Act,  Section  74 
— Adanky  Ramachandra  Row  v.  Indukuri  Appalarajna  Garu  (2  M.H. 
C.E.,  451)  ;  Mackintosh  v.  Groio  (I.L.E.,  9  Gal.  689) ;  [204]  Behary  Lall 
Doss  v.  Tej  Narain  (I.L.E.,  10  Cal.,  764) ;  Sungut  Lai  v.  Baijnath  Roy 
(I.L.K.,  13  Cal.,  164). 

The  Advocate-General  (Honorable  P.O'  Sullivan)  for  respondent 
referred  to  Madras  Regulation  XXXIV  of  1802  and  cited  Dip  Narain  Rai 
v.  Dipan  Rai  (I.L.R.,  8  All.,  185). 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

It  has  frequently  been  heH  that  an  agreement  to  add  interest  to 
principal  and  so  to  pay  comoound  interest  is  not  a  penalty.  The  only 
question  is  whether  an  agreement  to  pay  an  increased  rate  of  interest;  as 
well  as  compound  interest  amounts  to  a  penalty. 

The  old  laws  as  to  usury  referred  to  by  the  learned  Advocate-General 
have  now  been  repealed,  and  the  only  case  of  authority  relied  uoon  is  Dip 
Narain  Rai  v.  Dipan  Rai  (1).  It  was  therein  held  that  if  a  lender  stipu- 
lated for  both  kinds  of  damages,  viz.,  compound  interest  and  also  interest 
at;  an  increased  rate,  the  two  stipulations  together  could  not  bs  regarded 
as  a  fair  agreement  with  referenca  to  the  loss  sustainad  by  the  lender  but 
woulol  amount  to  a  penalty.  Thelearnei  Judges  did  not;,  however,  refer 
to  any  authorities  in  support  of  the  proposition  thus  laid  down. 

With  all  deference,  we  cannot  assent  to  so  general  a  rule,  and  are  of 
opinion  that  the  question  must  largely  depend  upon  the  circumstances  of 
each  particular  case.  It  might  easily  happen  that  for  speoial  reasons  a 
sum  of  money  might  be  at  first  lent  on  unusually  favorable  terms  and  that, 

(1)  8  A.  185. 
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if  unpaid  ab  the    time     stipulated,    compound  together   with    increased         1887 
interest,  would  not  amount  to  more  than  a  fair  indemnity  against  loss.  JAN.  26, 

We  think  the  true  principle  of  decision  is  that  a  Court  should  not 
interfere  to  protect  persons  who,  with  their  eyes  open,  choose  knowingly  to      APPEL- 
enter  into  even  somewhat  extortionate  bargains,  but  that  it  is  only  when        LATE 
a  person  has  entered  into  such  a  bargain  in  ignorance  of  the  unfair  nature      CIVIL, 
of  the  transaction,  advantage  having  been  taken  of  youth,   ignorance  or 
credulity,  that  a  Court  of  Equity  is  justified  in  interfering.  Mackintosh   v.    10  Mf  203' 
Wingrove  (l).  No  such  plea  was  raised  in  the  case  now  before  us. 

The  appeal  is  allowed,  and,  in  modification  of  the  decrees  in  the  Courts 
below,  we  award  the  plaintiff  the  sum  sued  for  together  with  his  costs 
throughout. 


10  M.  205  (P.O.)  =  11  Ind.  Jur.  271=  14  I.I.  67  =  5  Sar.  P  C.J.  10. 

[205]  PEIVY  COUNCIL. 

PRESENT : 

Lord  Watson,  Lord  Fitzgerald,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 

Sir  R.  Couch, 

[On  appeal  from  the  High  Court  at  Madras.} 


THAYAMMAL  AND  ANOTHER  (Defendants]  v.  VENKATARAMA.  (Plaintiff). 

[12th  February,  1887.] 

Adoption — Widow  adopting  to  lier  decease d'husband,  with  consent  of  sapindas— Effect  of 
estate  Jiaving  already  vested  in  Hie  widow  of  a  son. 

A  son's  widow  having  obtained  her  widow's  estate  in  the  property  inherited  by 
her  deceased  husband  from  his  father,  the  widow  of  that  father  ctnnot  adopt  a 
son  to  the  latter,  whether  she  acts  under  authority  from  her  husband  or  as  widow 
with  the  assent  of  sapindas. 

That  the  power  of  the  father's  widow  to  adopt  a  son  to  him  is  brought  tr>  an 
end  upon  the  vesting  of  the  estate  in  the  son's  widow  was  decided  in  Mussumat 
Bfwobun  Moyee  Debia  v.  Ram  Kishore  Acliarj  Chowdhry  (2)  and  Padmakumari 
Debi  v.  The  Court  of  Wards  (3). 

IF.,  32  C.  861(868)  =  !  C.L.J.  270;  33  C.  1306  (1319)  =  4  C  L.J.  357  =  11  O.W.N.  12; 
R.,  14  B.  463  (469)  ;  17  B.  164  (1R9)  ;  19  B  331;  22  B.  551  (P.B.) ;  23  B.  327;  25 
B.  306;  26  B.  526  (F.B  );  32  B.  499  =  10  Bom.L.R.  692(694)  ;  17  0.  122  (P.C.)  = 
16  I. A.  166  =  5  Sar.  P.C.J.  379;  33  M.228  (230)  =4  Ind.  Gas.  386  (388)  =7  M.L.T. 
236  (239)  ;  13  Ind.  C«s.  7  (15)  =  22  M.L.J.  85  (104)  =  10  M.L.T.  463  (472)  =  (191l) 
2M.W.N.  539  (551).] 

APPEAL  from  a  decree  (21st  March  1884)  of  the  High  Court  affirming 
a  decree  (18th  January  1882)  of  the  District  Judge  of  Trichinopoly. 

fn  the  suit,  out  of  which  this  app9al  arose,  a  son,  adopted  by  the 
widow  of  a  son  of  one  of  two  brothers  deceased,  claimed  a  declaration 
that  an  adoption  by  the  widow  of  the  other  brother,  sapindas  assenting, 
was  invalid  ;  and  he  had  obtained  a  deoree  to  that  effect  on  the  ground 
that,  before  the  adoption  now  disputed,  the  estate  had  already  vested  in 
the  widow  of  a  son. 

Of  two  brothers,  Dorasami,  deceased  in  1858,  and  Subha  Aiyan.  also 
deceased,  the  former  left  a  son,  Kuttisami,  who  died  in  1866,  and  a  widow 
Thayammal,  the  first  defendant  in  (his  suit.  The  latter  brother  left  a 
son  named  Rangasami,  who  died  in  1861.  Kuttisami,  son  of  Dorasami, 

left  a  widow,  Thangammal.  _____ 

(1)  4  C.  137.  (2)  10  M.I.A.  279.  (3)  80.  302  =  8  LA.  229. 
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1887  The  plaintiff,  claiming  as  adopted  son  of  Rangasami,   alleged  that 

FEB.  12.     an    adoption    purporting    to  be    made    in    1877  by  Thayammal,     widow 

of    Dorasami,    whereby    she    attempted     to    adopt    Chitambara     [206] 

PRIVY      Aiyan,  the  second  defendant,  was  invalid  by  law.     One  of  the  reasons 

COUNCIL,   alleged  for  the  invalidity  of  the  adoption  was  the  existence  of  Thangam- 

~™         mal,  the  wiriow  of  Kuttisami,  who  had  (it  was  alleged  as  another  reason), 

adopted  a  son  to  her  deceased  husband,  thereby,   although    this  son  had 

'      ~~      since  died,  preventing  any  further  adoption   in  the  line  of  succession  to 

"  _       "  Dorasami.     Another  objection  was   that  Chitambara  Aiyan    was  too  old 

~          for  the  adoption  to  be  valid  ;  also  that  his  upanayana  had  already  been 

'    '  pTj  performed  before    1877.     On  this  last  ground  the  Court  of  First  Instance 

'    '      '  decreed  the  claim,  deciding,    also  in  favour  of  the  plaintiff,  a  question  of 

fact  raised  by  the  defence,    viz.,    whether  the  plaintiff    had   himself  been 

adopted,  as  he  alleged,  to  Rangasami. 

A  Divisional  Bench  of  the  High  Court  (SIR  C.  TURNER,  C.J.,  and 
MUTTUSAMI  AYYAR,  J.)  dismissed  an  appeal  from  that  decree.  They  affirm- 
ed the  finding  of  the  plaintiff's  adoption,  pointing  out  that  it  was  supported 
by  what  appeared  in  Ramasami  Aiyan  v.  Venkataramaiyah  (1),  a  suit  in 
whicb  the  present  plaintiff  was  also  plaintiff  as  heir  of  Rangasami  in 
virtue  of  this  same  adoption,  suing  to  set  aside  some  dispositions  of  pro- 
perty made  by  the  widow. 

As  to  the  other  part  of  the  case,  the  High  Court  put  the  decision  on 
a  different  ground  from  the  first  Court.  The  Judges  held  the  adoption 
to  be  invalid  for  the  reason  that  an  adoption  cannot  be  made  by  a  widow 
after  the  estate  has  vested  in  the  widow  of  the  son.  They  referred  to 
Padmakumari  Debi  v.  The  Court  of  Wards  (2).  The  judgment  is 
reported  in  Thayammal  v.  Venkatarama  (3). 

On  this  appeal,  Mr.  /.  D.  Mayne  and  Mr.  //.  H.  Shephard  appeared 
for  the  appellants. 

The  respondent  did  not  appear. 

For  the  appellant  it  was  argued  that  the  High  Court  had  misunder- 
stood the  application  of  the  judgment  in  Padmakumari  Debi  v.  The 
Court  of  Wards  (2),  the  decision  in  than  case  not  having  been,  as  it  had 
been  held  to  be,  entirely  applicable  to  the  facts  now  presented;  nor  had 
it  been  kept  in  view  thar.  the  adopt.ion  of  the  second  appellant,  having  been 
intended  to  operate  for  the  benefit  [207]  of  the  widow's  deceased  husband, 
accorded  with  principel.  It  was  clear  that  if  an  infant  son,  left  by  the 
husband,  bad  died,  the  widow,  with  the  assent  of  the  sapindas,  could  have 
adopted  a  son  to  him — See  Vellankt  Venkata  Krishna  Bow  v.  Venkata 
Rama  Lakshmi  Narsayya  (4). 

It  did  not  appear  why  this  power  shoiild  be  taken  away  by  reason 
of  the  son  having  grown  up,  married,  and  then  died,  leaving  a  widow; 
although  it  must  be  admitted  that  this  widow,  having  inherited,  would  not 
be  liable  to  be  deprived  of  her  widow's  estate.  Notwithstanding,  however, 
that  the  adoption  would  be  so  far  inoperative,  as  regards  the  latter  purpose, 
it  did  nob  follow  that  it  would  be  invalid  altogether  ;  and  it  was  consistent 
with  law  that  the  adopted  son  should  take  on  the  death  of  the  widow,  and 
not  before. 

As  to  the  prior  adoption  of  Krishnasami  since  deceased  by  Thangammal 
in  order  to  make  that  adoption  a  valid  ground  of  objection  to  the  adoption 
now  in  dispute,  it  must  be  shown  to  have  taken  place  before  the  latter 

(1)  2  M.  91.  (2)  80.  302  =  8  I. A.  229. 

(8)  7  M.  401.  (4)  1  M.  174  =  4  I.  A.  1 
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adoption  which  occurred  in  May  1877  ;  and  due  authority  for  it  must  be        1887 
shown,  or  else,  that  the  appellants  were  estopped  from  disputing  it.  FEB.  12. 

[Sii  Barnes  Peacock  inquired  whether,  in  regard  to  the  ground  of  the 
High  Court's  decision,  the  appellant's  counsel  would  dispute,   that,   when      PRIVY 
once  the  estate  had  vested  in  the   son's  widow,   the  rights  of    the  heirs,  COUNCIL. 
coming  in  after  the  widow,  could  not  be  altered.     He  also  asked  whether 
it  was  not  clear  that  an  adoption  must  be  valid  at  the  time  when  it  was    10  M-  205 
made,  if  it  was  to  be  valid  at  all.]  (P.C.)  = 

It  was  submitted  that  there  might  be  a  suspension  of  the  rights  follow-  **  Ind  Jur< 
ing  upon  the  adoption.     The  power  and  duty  of   adopting  was  continued,       271  =  14 
as  for  three   generations   male  offspring,   or  its  admitted  substitute  was     *•*•  67  = 
required.     It  was  true  that  an  adoption  must  be  either  valid  or  invalid  at5  Sar-  P-C-J- 
the  time  when  it  took  place  ;  but  it  did  not  follow   that  this  adoption  was          10' 
invalid  for  that  reason,  as  it  might  be  that  the  right  of  the  adopted  son  to 

take  possession  did  not  accrue   till    after   the   death    of   the   widow an 

argument  which  none  of  the  decisions  appeared  altogether  to  negative. 
[208]  Eeference  was  made  to — 

Digest  of  the  Hindu  Law,  by  West  and  Buhler,  Vol.  II,  Book  II 

Section  III,  3rd  Ed.,  D.  995. 
Mayne's  Hindu  Law  and  Usage,  paras.  163,  178. 
Tagore  Law  Lectures,  1882. 
Judgment    of  Jackson,   J.,    in    Puddo  Kumaree  Debee  v.    Juggut 

Kishore  Acharjee.  (1) 
Mussumat  Bhoobum  Mhyee  D&bia  v.  Ram  Kishore  Acharj  Chowdhry 

(2) 
The  Collector  of  Madura  v.  Muttu  Eamalinga  Sethupati  (Ramanad 

Case).  (3) 

Sri  Baghundha  v.  Sri  Brozo  Kishoro.(4) 
Vellanki  Venkata  Krishna  Roic  v.  Venkata  Rama  Lakshmi  Narsayya. 

(5) 
Ram  Soonder  Singh  v.  Surbanee  Dossee.(6) 

JUDGMENT. 

On  a  subsequent  day,  26th  February,  their  Lordships  judgment  was 
delivered  by 

Sir  BARNES  PEACOCK. — This  is  an  appeal  from  a  judgment  of  the 
High  Court  at  Madras  in  a  suit  instituted  by  the  respondent  to  have  it 
declared  that  an  alleged  adoption  of  the  second  defendant,  by  the  first 
defendant  was  invalid.  It  appears  that  Dorasami,  who  was  entitled  to 
certain  property,  died  many  years  ago,  leaving  Thayammal,  the  first  defend- 
ant, his  widow,  and  also  an  only  son,  Kuttisami,  his  heir-at-law,  sur- 
viving him. 

Kuttisami,  the  son,  married  Thangammal,  and  subsequently  died 
without  issue,  leaving  Thangammal,  his  widow,  who,  upon  the  death  of 
her  husband,  succeeded  as  heir  to  the  property. 

It  is  alleged  that,  after  the  death  of  Kuttisami,  the  son,  and  during  the 
life  of  Thangammal,  his  widow,  Thayammal,  with  permission  of  sapindas, 
adopted  the  second  defendant  as  a  son  of  her  deceased  husband.  Several 
objections  have  been  taken  to  that  adoption,  and,  among  others,  that  the 
son's  widow  having  lawfully  adopted  a  son  to  him,  the  father's  widow  had 
no  power  to  adopt.  The  adoption  by  the  son's  widow  was  disputed,  but 


(1)  5  C.  615.          (2)  10  M.  I,  A.  279.         <3l  2  M.  H   C.    R.  206=12  M.  I.A.897. 
(4)  3  I.  A.  154.  (5)  1  M.  174  =  4  I.A.I.  (6)  22  W.B.   121. 
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1887       it  was  objected  on  behalf  of  the  respondent  that  it  was  immaterial  whether 

FEB.  12.     she  had  adopted  or  not,  for  that,  even  in  the'  absence  of  such  adaption, 

[209]  the  survival  of  the  son's  widow    and    the  vesting  of  the   estate  in 

FRIVY      foer  pu£  an  QQCj  fco  tne  rig^  of  T.iayammal,  his    mother,  to  adopt  a  son  to 

COUNCIL,  his  father. 

in  M  MS  Their    Lordships    are  of  opinion  that  the  objection  is  fatal  to  the 

p  J          adoption  of  the  second  defendant.  It  is  therefore  unnecessary  to  express  an 
11  Ind  Jar   °Pmi°a  as  ^°   other  objections  to  that  adoption,  or   to  consider  whether 
271  ==14  '  fcnere  was  or  was  no^  a  vau(i  adoption  by  the  son's  widow. 
I  A  67=  Their  Lordships  are  of  opinion  that  the  High   Court  was   correct  in 

5  Bar'  P  C  J  considering  that  the  case  is  governed  by  the  decision  of  this  Committee  in 
JQ  '      '  the  case  of   Padmakumari  Debi  v.  The    Court  of  Wards  (l)   which   was 
founded  upon  the  case  of  Mussumat  Bhoobum  Moyee  Debia  v.  Ram  Kishore 
Acharj  Choiodhry . 

It  was  contended  by  the  learned  counsel  for  the  appellant  that  ail 
that  was  decided  by  the  Judicial  Committee  in  Bkoobun  Moyee's  case  was 
that  the  son  adopted  by  the  mother  could  not  recover  the  estate  from 
the  widow  of  the  son.  This  appears  to  have  been  the  view  taken  by  the 
Lower  Courts  in  Padmakumari' s  case.  But  this  Committee,  upon  appeal, 
held  that  the  case  went  much  further.  Nothing  can  be  clearer  or  more 
explicit  than  the  language  used  by  the  Committee  in  that  case.  They 
said:  "  The  substitution  of  a  ne^  heir  for  the  widow  was,  no  doubt,  the 
question  to  be  decided,  and  such  substitution  might  have  been  disallowed, 
the  adoption  being  held  valid  for  all  other  purposes,  which  is  the  view 
which  the  Lower  Courts  have  taken  of  the  judgment  ;  but  their  Lordships 
do  not  tnink  that  that  was  intended.  They  consider  the  decision  to  be 
that,  upon  the  vesting  of  the  estate  in  the  widow  of  Bhowani  (i.e.,  the 
son),  the  power  of  adoption  was  at  an  end  and  incapable  of  execution,  and  if 
the  question  had  come  before  them  without  any  previous  decision  upon  it, 
they  would  have  been  of  that  opinion."  Their  Lordships  entirely  concur 
in  that  view,  and  they  are  of  opinion  that  the  adoption,  with  the  permis- 
sion of  sapindas  in  the  present  case,  could  have  no  greater  effect  as  regards 
the  right  to  property  than  the  adoption  under  the  deed  of  permission  in 
the  cases  to  which  reference  has  been  made. 

For  the  above  reasons  they  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the   High  Court  ought  to  be  affirmed.  The  [210]  respondent 
not  having  appeared,  there  will  be  no  costs  of  the  appeal. 
Appeal  dismissed. 
Solicitors  for  appellant*  :  Messrs:  Burton,  Yeates,  Hart  and  Burton. 


(1)  80.  302  =  8  I.A.  229. 
898 


III.] 


REFERENCE   UNDER   FOREST   ACT   S.    39         10  Mad.  211 


10  H.  210. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


EEFERENCE  UNDER  SECTION  39  OF  ACT  V  OF  1882.* 
[91st  January  and  4th  March,  1887.] 

Madras  Forest  Act,— Act  Fo/ 188-2,  Sections  14,  3d— Indian   Limitation  Act— Act  XV 
of  1S77,  Sections  5,  6  —Period  of  limitation — Power  to  excuse  delay. 

Delay  in  preferring  an  appeal  under  the  Mairas  Forest  Act  beyond  the  period 
prescribed  by  Section  14  of  thai  Act,  may  be  excused  under  Section  5  of  the  Indian 
Limitation  Act.  1877. 

[Overruled.  34  M.  505  (509)  =  5  InJ.O»3.  884  =  20  M.L.J  283  =  7  M.L.T.  132  (135)  ; 
Diss.,  18  M.  99  (112)  (F.B.)  ;  P.,  12  M.  I  (5) ;  14  M.  404  (405) ;  R.,  12  M.  168. 
(172-  (P.B.)  ;  12  M.  467  (4711;  10  A.L.J.  3=  16  Ind.Cts.  143  (152>  ;  *  M  L.J. 
217  (-219).] 

THIS  case  was  referred  by  the  Collector  of  Salem,  under  Madras  Act 
V  of  1882 — she  Ma  iras  Foresc  Acs,  Section  39. 

The  question  referred  and  the  circumstances  under  which  it  arose 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court  (COLLINS,  C.  J.,  and  PARKKR,  J). 

Counsel  were  not  instructed. 

JUDGMENT. 

The  appeal  as  to  which  this  reference  is  made  is  preferred  under 
Section  14  of  the  Madras  Forest  Act  V  of  1882,  which  prescribes  the  term 
of  60  days  as  the  period  within  which  the  appeal  must  be  preferred. 

The  appeal  was  preferred  two  days  out  of  time. 

The  question  referred  by  the  Collector  is  whether  he  has  power  to 
excuse  the  delay  under  paragraph  2,  Section  5  of  the  Limitation  Act  of 
1877,  regard  being  had  to  the  provisions  of  Section  6  of  the  same  Act  that, 
when  a  period  of  limitation  is  specially  prescribed  by  any  special  or  local 
law,  nothing  in  that  Act  (i.e.,  the  general  Limitation  Act)  shall  affect  or 
alter  the  period  so  prescribed. 

The  Collector  has  recorded  his  opinion  that  the  general  provisions  of 
the  Limitation  Act  cannot  apuly  to  a  case  in  which  the  period  of  limita- 
tion is  fixed  by  a  special  or  local  law,  and  the  decision  in  Thir  Sing  v. 
Venkataramier  (1)  would  at  first  sight  [211]  appear  to  support;  that  view. 
But  it  mush  be  noted  that  the  decision  in  that  casa  was  governed  by  the 
Limitation  Act  of  1871,  Section  6,  of  which  differs  in  its  wording  from 
the  corresponding  section  (also  Section  6  of  the  present  Act. 

In  the  Act  of  1871,  the  concluding  words  of  Section  6  were 
"  nothing  herein  contained  shall  affect  such  law,"  but  in  the  present  Act 
the  words  are  "  nothing  herein  contained  shall  affect  or  alter  the  period  so 
prescribed." 

It  was  held  in  Behari  Loll  Mookerjee  v.  Munyolanath  Mookerjee  (2)  and 
Golap  Chand  Nowlucka  v.  Krishto  Chunder  Doss  Biswas  (3)  that  the  object 
of  the  alteration  was  to  give  persons  suing  the  benefit  of  the  rules 
contained  in  the  present  ACB  for  computing  the  period  within  which  the 
auit  must  be  brought,  and  in  Nijabutoolla  v.  Wazir  Ali,  (4)  the  Judges 
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went  further  and  held  that  the  provisions  of  Section  5  were  generally 
applicable  to  all  suits  and  appeals  notwithstanding  anything  contained  in 
Section  6. 

We  think  that  the  Collector  is  at  liberty  to  excuse  the  delay  under  the 
second  paragraph  of  Section  5.  To  do  so  does  not  alter  the  period  prescribed 
by  any  special  law,  but  is  merely  the  exercise  of  a  descretion  which  is- 
not  expressly  prohibited  and  which  is  generally  applicable. 


10  M.  211. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


MUTTIBULANDI  AND  OTHERS  (Defendants)  Appellants    v.  KOTTAYAN 
(Plaintiff),  Respondent*      [llfch  and  28fcb  February  1887.] 

Civil  Procedure  Code,  Section  57 — Plaint  presented  in  a  wrong  Court. 

In  all  cases  where  no  option  a?  to  the  selection  of  the  Court  is  allowed  by  law 
to  the  plaintiff,  a  plaint  presented  in  a  wrong  Court  must  be  returned  for  pre- 
sentation in  the  proper  Court. 

[R..  23  B.  679(681).] 

APPEAL  from  the  decree  of  A.  J.  Mangalam  Pillai,  Subordinate  Judge 
of  Madura  (West),  affirming  the  decree  of  P.  S.  Guru-[2l2]  murthi  Ayyar, 
District  Munsif  of  Tirumangalam,  in  suit  No.  673  of  1884. 

This  suit  was  brought  to  recover  a  certain  manyam,  situated  within 
the  limits  of  a  zamindari  village.  Both  the  Lower  Courts  decreed  for  the 
plaintiff. 

The  defendants  appealed  to  the  High  Court  on  the  following 
grounds : — 

1.  Eegulation  VI  of    1831    precludes    Courts   of    Civil   Judicature 

from  taking  cognizance  of  suits  of  t  his  nature. 

2.  The  Subordinate  Judge  is  wrong  in  holding  that  Eegulation  VI 

of    1831    does   not  apply    to    a  zamindari  village,  but  only  to 
ayan  villages. 

Bhashyam  Ayyanqar,  for  appellant. 
Subramanya  Ayyar,  for  respondents. 

The  arguments  employed  in  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PARKER,  JJ.) 

JUDGMENT. 

It  is  admitted  in  second  appeal  that;  the  Courts  below  had  no  jurisdic- 
tion, and  that  the  suit  should  have  been  brought  under  Eegulation  VI  of 
1831.  The  only  point  argued  was  whether  the  plaint  having  been  presented 
in  a  Court  of  Civil  Jurisdiction  can  be  returned  under  Section  57  of  the 
Code  of  Civil  Procedure  for  presentation  in  a  Eevenue  Court. 

We  are  of  opinion  that  the  wording  of  the  section  is  imperative, 
and  that  in  all  cases  where,  as  here,  no  option  as  to  the  selection  of  the 
Court  is  allowed  by  law.  the  plaint  must  be  returned  for  presentation  in 
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the  proper  Court ;  Prabhakarbhat  v.   Vishwambhar  Pandit  (l)  and    Bha-        1887 
deshwar  Chowdhry  v.  Gaurikant  Nath.  (2)  FEB.  28. 

The  decrees  of  the  lower  Courts  must  be  reversed  and  the  plaint  re- 
turned to  the  plaintiff.     The  plaintiff  must  bear  defendants'  costs  through-     APPEL- 
LATE 
CIVIL. 


10  M.  213. 

[213]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  'and  Mr.  Justice  Parker. 


PACHAMUTHU     (Defendant  No.  5),  Appellant  v.  CHINNAPPAN  (Plaintiff), 
Respondent*      [22nd  February  and  9th  March,  1887] . 

Indian  Limitation  Act— Act  XV  of  1877,  Scliedule  II,  Articles  91,  120—  Suit  for  declara- 
tion of  title— Incidental  relief  -  Setting  aside  instrument. 

Toe  perioi  of  limitation  for  suits  to  declare  title  is  six  y^ars  from  the  date 
when  tne  right  accrue  i,  unrlor  Indian  Liinitition  Act.  1877,  Schedule  II,  Article 
123  ;  and  this  poriod  is  not  attested  by  Article  91,  though  the  effect  of  the  declar- 
ation is  10  set  aside  an  instrument  as  against  the  plaintiff. 

£F.,  16  M.  133  (139)  ;  Appl..  14  M.   101  (102)  ;  R.,  22  A.   90  (92)  ;  16  B.  186    (1S9)  ;  16 
M.  294  (295) ;  -26  M.  410  (416)  ;  1  O.L.J.  73  (80)  ;  4  M.L.J.  254  (255).] 

APPEAL  from  the  decree  of  S.  Gopalachary,  Acting  Subordinate 
Judge  of  Madura  (East),  in  appeal  suit  No.  239  of  1885,  reversing  the 
decree  of  T.  Venkata  Ramayya,  District  Munsif  of  Paramagudi,  in  ori- 
ginal suit  No.  523  of  1884. 

This  was  a  suit  for  a  declaration  that  the  plaintiff  was  owner  of  cer- 
tain land. 

In  October  1880,  the  plaintiff  brought  an  action  against  the  defend- 
ants, Nos.  1 — 4,  and  in  November  1880,  the  plaint  land  was  attached 
before  judgment.  In  the  interval,  defendant  No.  1,  the  father  of  defend- 
ants Nos.  2 — 4,  mortgaged  tho  plaint  land  to  defendant  No.  5  under 
Exhibit  J.  The  same  land  was  subsequently  sold  in  execution  of  a  decree 
obtained  by  another  creditor  against  defendant  No.  1,  and  in  December 
1882,  the  plaintiff  became  the  purchaser  and  entered  into  possession  under 
a  certificate  dated  26th  June  1883.  The  plaintiff  now  sued  for  a  declara- 
tion as  above,  alleging  that  the  mortgage  to  defendant  No.  5  was  fraudu- 
lent and  without  consideration. 

Defendants  Nos.  1 — 4  did  not  appear. 

The  District;  Munsif  dismissed  the  suit  on  the  ground  that  it  was 
barred  under  Indian  Limitation  Act.  1877,  Schedule  II,  Article  91. 

Tbe  Subordinate  Judge  reversed  his  decree  and  granted  the  declara- 
tion prayed  for. 

Defendant  No.  5  appealed. 

[214]  Subraw/tnya  Ayyar  and  Itangachiryar  for  appellant  argued 
that  Article  91  was  applicable  since  the  plaintiff  in  fact  sought  to  have  the 
appellant's  mortgage  (Exhibit  J)  set  aside. 

Mr.  K.  Brown  for  respondent  relied  on  (inter  alia),  Uma  Shankar 
v.  Kalka  Prasad  (I.L.E.  6  All.,  75)  and  Ikram  Sinyh  v.  Intizam  Alt 
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(I.L.E.  6,  AIL,  260)  and  referred  to  Raj  Bahadoor  Singh  v.  Achumbit  Lai 
(L.E.  6  LA.,  110). 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(KKENAN  and  PARKER  JJ.) 


The  appellant's  principal  ground  of  appeil  is  tnat  the  respondent's 
cause  of  actiion  was,  at  the  time  of  filing  of  this  suit,  the  18th  of  March 
1884,  barred  by  limitation. 

The  plaintiff  prays  for  a  declaration  "  that  the  5th  defendant  has  no 
right  whatever  to  the  plaint  lands  valued  ac  Rs.  300,  and  that  the  plaintiff 
is  the  owner  thereof  by  right  of  auction  purchase."  The  appellant  contends 
that  Article  91  of  the  Limitation  Act  applies.  The  plaintiff  contends  that 
Article  120  applies,  but  that  if  Article  91  applied  still  the  suit  is  not  barred. 

The  facts  necessary  to  refer  to  and  foun  3  by  the  Subordinate  Judge 
are  as  follows  :  — 

The  plaintiff  filed  a  suit  No.  632  of  1880  on  the  8th  of  October 
1880  against  defendant  No.  1,  and  his  sons  defendants  Nos.  2,  3.  and  4, 
on  two  hypothecation  bonds  for  Re.  1,040  to  recover  the  amount  due, 
and  on  the  19th  October  1880  served  the  defendants  with  notice  for  an 
attachment  before  judgment,  and  on  the  21st  November  1880  attached 
the  plaint  lands.  In  the  meantime  defendant  No.  1  executed  a  mortgage 
to  the  defendant  No.  5  with  possession  for  20  years  for  Rs.  1,000, 
dated  16th  October  1880,  which  was  duly  registered  (Exhibit  J). 
Suit  No.  147  of  1881  was  brought  against  defendant  No.  1  by 
another  creditor  of  his,  and  judgment  having  been  obtained,  the  plaint 
lands  were  attached  in  that  suit,  and  the  plaintiff  became  the  purchaser 
thereof  on  the  6th  December  1882  and  got  a  certificate  dated  26th  June 
1883  (Exhibit  E).  The  plaintiff  obtained  possession  from  the  Court  under 
Section  318  of  the  Code  of  Civil  Procedure  in  August  1883  and  has  since 
been  in  possession.  After  the  execution  by  defendant  No.  1  of  the  mort- 
gage to  defendant  No.  5  (Exhibit  J),  the  plaintiff's  son  on  behalf  of  the 
plaintiff  and  with  bis  knowledge  [215]  presented  a  petition  to  the  Regis- 
tration officer  not  to  register  that  mortgage,  alleging  that  it  was  executed 
with  fraudulent  intent  as  suit  No.  632  of  1880  was  pending. 

The  Subordinate  Judge  differing  from  the  Munsif  has  found  that 
the  5th  defendant's  mortgage  (Exhibit  J)  was  not  executed  for  valuable 
consideration  and  was  executed  to  defeat  and  delay  execution  by  his 
creditors. 

It  is  true,  as  argued  by  the  plaintiff's  Vakil,  that  fraud  must  be  proved 
not  presumed.  But  the  evidence  in  this  case  being  believed  by  the  Subor- 
dinate Judge,  we  cannot  say  that,  on  the  facts,  he  was  wrong  in  holding 
that  fraud  was  proved.  It  has  not  been  made  ground  of  appeal  that,  if 
he  fraud  was  correctly  found,  still  the  action  would  not  lie,  nor  was  this 
question  raised  in  the  Lower  Courts. 

It  is  not  clear  when  the  facts  that  entitled  the  plaintiff  to  sue  became 
known  to-  him,  within  the  meaning  of  Indian  Limitation  Act,  Schedule  II, 
Article  91,  and  if  we  were  of  opinion  that  the  case  came  within  that  section 
we  should  direct  further  inquiry.  But  we  think  that  Article  91  does  not 
apply  as  the  plaintiff  does  not  and  did  not  seek  to  cancel  or  set  aside  the 
mortgage  of  the  16th  of  October,  1880.  No  doubt  a  declaration  that  defend- 
ant No.  5  has  no  title  to  the  plaint  land  would  be  to  that  extent  equiva- 
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lent  to  setting  aside  that  mortgage.  But  such  declaration  would  still 
leave  the  deed  tooperate  as  between  the  parties  thereto,  andtherefore  would 
not  amount  to  cancelling  or  setting  aside  that  deed.  Moreover  the 
plaintiff  has  no  title  or  interest  to  set  aside  the  deed  as  between  the  parties 
thereto.  Assuming  that  the  plaintiff  had  a  right  to  file  a  suit  for  the  decla- 
ration prayed,  is  that  right  barred  under  any  other  provision  of  the  Limi- 
tation Act  ?  The  only  article,  which  it  appears  to  us,  affects  plaintiff's 
right  is  Article  120  which  prescribes  the  period  of  six  years  from  the  date 
when  the  right  accrued.  The  plaintiff  purchased  in  December  1882,  and  he 
relies  on  his  right  as  a  purchaser  to  have  the  declaration.  No  doubt 
the  plaintiff  had  information  before  his  purchase,  and  probably  in  Novem- 
ber 1880,  that  the  deed  to  the  defendant  No.  5  was  executed  without 
consideration  and  was  fraudulent,  and  he  purchased  the  interest  of  the 
defendant  at  auction,  but.  we  do  not  think  these  matters  should  be  now 
considered  as  the  plaintiff's  right  to  maintain  this  suit,  subject;  to  the 
questions  of  limitation,  is  not  [216]  made  a  ground  of  appeal  and  as  the 
deed  of  mortgage  to  the  defendant  No.  5  is  found  to  be  fraudulent. 
This  second  appeal  is  dismissed  with  costs. 


10  H.  216  =  1   Weir  741. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPEBSS   V.   BAODUR   BHAI   AND   OTHERS.* 
[18th  February  aud  22nd  Maich,  1887.] 

Madras  District  Municipalities  Act-  IV of  1884,  Sections  191,  192,  198,  IQS—Butdier's 

licenses— Private  market,  meaning  of. 

A  Municipal  Council,  under  the  Madra-s  District;  Municipalities  Act,  refused 
to  give  licenses  to  certain  persons  keeping  butchers'  phops  not  us^ed  as  slaughter- 
houses, except  on  the  condition  that  they  should  remove  to  a  fixed  majket  : 

Held,  thac  butchers'  shops  are  noo  "  private  market*"  within  the  meaning  of 
the  Act,  and  that  the  aor.ion  of  the  Municipal  Council  was  ultra  circs. 

THIS  was  a  petition  under  Sections  435  and  439  of  the  Code  o£ 
Criminal  Procedure  praying  the  High  Court  to  revise  an  order  of  the 
District  Magistrate  of  Bellary  dismissing  the  complaint  in  Case  No.  43  of 
1886  on  the  file. 

The  Acting  Government  Pleader  (Mr.  E.  B.  Powell},  for  the  Crown. 

The  accused  were  not  represented, 

The  facts  and  arguments  sufficiently  appear  for  the  purpose  of  thia 
report  from  the  judgment  of  the  Court  (COLLINS  C.  J.,  and  PARKER,  J.) 

JUDGMENT. 

The  Prosecuting  Inspector  to  the  Municipal  Council  of  Bellary  laid 
a  complaint  before  the  District  Magistrate  against  four  persons  for  failing 
to  take  out  licenses  for  their  shops,  under  Section  191,  Clause  2  of  the  Dis- 
trict Municipalities  Act.  The  accustd  are  keepers  of  butchers'  shops  in 
Cowle  Bazar  and  have  never  hitherto  been  called  on  to  take  out  licenses 
for  their  shops.  They  are  willing  to  rake  out  licenses,  but  the  Municipal 
Councillors  require  them  to  remove  their  shops  to  the  municipal  market  in 
*  Criminal  Revision  Case  456  of  1886. 
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[217]  order  that  the  District  Surgeon  and  his  assistant  may  be  able  to  see 
daily  whether  they  are  selling  good  meat,  such  supervision  being  difficult 
if  butchers'  shops  are  scattered  all  over  the  town. 

\ "P"PT7T  - 

Tha    District    Magistrate   held    that   the   action  of    the  council  in 
declining  to  give  licenses  to  existing  shopkeepers,  except  on  the  condition 
CRIMINAL,  that  they  should  remove  to  a  fixed  market,  was  ultra  vires,  and  dismissed 
the  complaint.     This  criminal  revision  petition  is  presented  by  the  Public 
Prosecutor. 

The  first  point  for  determination  is  whether  the  defendants  are  bound 
to  take  out  licenses  for  their  shops.  By  Section  198,  Clause  I,  it  is 
provided  that  the  owner  of  every  private  market  for  the  sale  or  exposure  for 
sale  of  animals  or  articles  of  food  shall  obtain  from  the  Municipal  Council 
a  license  to  keep  open  such  market,  and  by  Clause  2,  the  Municipal 
Council  is  empowered  to  refuse  such  license,  if,  in  their  opinion,  the  market 
is  by  position,  construction,  or  arrangement  unfit  for  the  purpose  of  a 
market  and  calculated  to  be  a  nuisance  to  the  neighbourhood. 

Are  then  these  butchers'  shops,  private  markets,  for  the  sale  of 
articles  of  food  within  the  meaning  of  the  Act? 

The  term  "market"  is  defined  in  Section  3,  Clause  25  of  the  Act  as 
'  any  place  ordinarily  used  for  the  sale  of  meat,  &c.,  which  is,  at  the  passing 
of  this  Act,  a  licensed  market,  or  which  may  hereafter  be  declared  by  the 
Municipal  Council  to  be  a  market." 

These  shops  were  not;  licensed  markets  at  the  passing  of  the  Act,  nor 
have  they  since  been  declared  by  the  Municipal  Council  to  be  markets. 

It  is  contended,  however,  that  in  Section  191,  Clause  2,  it  is  enacted 
that  no  place  in  any  Municipality  shall  be  used  as  a  slaughter-house  or 
for  the  slaughtering  of  any  animal  intended  for  food  or  for  selling  or 
storing  the  flesh  thereof,  unless  a  license  for  such  use  thereof  has  been 
previously  obtained  from  the  Chairman. 

This  section,  however,  is  one  of  those  relating  to  "slaughterhouses," 
and  the  intention  of  the  legislature  in  Sections  191-193  was  clearly  to 
provide  for  the  maintenance  of  public  or  licensed  slaughter-houses  in 
places  under  Municipal  control,  in  which  slaughter-houses  animals  intended 
for  food  might  be  slaughtered,  or  the  flesh  thereof  sold  or  stored  for  sale. 
It  is  necessary  that  Clauses  2  and  3  of  Section  191  should  be  read  together, 
and  a  reasonable  construction  put  upon  them.  Clause  2  is  wide  enough  in 
its  terms  to  be  construed  into  a  prohibition  against  killing  a  chicken  inten- 
ded [218]  for  food  in  any  house  within  the  Municiplity,  but  that  such 
cannot  have  been  the  intention  of  the  legislature  may  be  inferred  from 
Clause  3,  which  expressly  prohibits  the  slaughter  of  any  cattle,  sheep,  goats 
or  pigs  within  the  Municipality  except  in  a  public  or  licensed  slaughter- 
house. 

Having  regard  to  the  subject  matter  of  legislation  (slaughter-houses) 
the  preceding  clause  and  the  context,  we  think  that  the  expression  "the 
flesh  thereof"  in  Clause  2  can  only  be  taken  to  mean  the  flesh  of  the 
animal  intended  for  food  and  slaughtered  in  the  same  olace,  otherwise  there 
was  no  necessity  for  Clause  3  which  prohibits  the  slaughtering  of  cattle, 
sheep,  or  pigs  otherwise  than  in  a  public  or  licensed  slaughter-house. 

If  the  butchers  used  the  premises  on  which  their  shops  are  situated 
as  slaughter-houses,  their  action  would  be  punishable  under  Section  192. 
This,  however,  is  not  alleged  in  the  comolaint.  If  they  merely  sold  in  their 
shops  a  supply  of  meat  obtained  elsewhere,  which  is  all  that  is  apparently 
alleged,  they  have  committed  no  offence. 
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The  view  we  have  taken  appears  to  be  similar  to  that  taken  by  the        1887 
High  Court  of  Bombay  in  Raja  Paba  Khoji,  in  re  (1)  and  Queen- Empress   MARCH  22. 
v.  Magan  Harjivan  (2). 

On  these  grounds,  the  order  dismissing  the  complaint  was  right,  and     APPEL- 
we  must  dismiss  this  petition.  LATE 

CRIMINAL. 


10  M.  218  =  1  Weir  366. 
APPELLATE   CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


10  M.  216  = 
1  Weir  741. 


MILLARD  AND  ANOTHER,  in  re*     [22nd  March  and  1st  April,  1887.] 

Penal  Code,   Sections  109  and  494  —  Native   Christian —Marriage  by  relapsed  convert. 

A  was  baptized  in  infancy  into  the  Roman  Catholic  Church,  but  subsequently 
relapsed,  with  the  rest  of  her  family,  into  Hinduism  and  was  married  to  a 
Hindu.  Her  Hindu  husband  sio<-e  discarded  her.  and  alleged  that  he  would  not 
have  married  her  if  he  had  known  th  it  she  had  been  baptized.  A  was  subse- 
quently re-idmicceii  iuto  tne  RTann  Catholic  Church  and  married  by  B,  a  priest, 
to  a  Roman  Catholic  during  the  lifetime  of  her  Hin^u  husband. 

[219]  Held,  that  A's  marriage  with  t,he  Hindu  was  subsisting  and  valid  at  the 
time  ot  her  Christian  marriage  ;  that  she  was  guilty  of  the  offence  of  bigamy  ; 
and  that  B  was  guilty  of  abetting  that  offence.  Lopez  v  Lopez  (I.L.R.,  12  Gal., 
706)  discussed. 

£R.,   18  C.  264  (-269) ;  17  M.  235  (245)  (F.B.) ;  30  M.  550  =  6   Or.  L.J.   338  =  17    M.L.J. 
476  =  2  ML.T.  345;  49  P  R.  1907;  U.B.R.  (1897—1901*,  Civil,  p.  488(490).] 

PETITION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Procedure,  praying  the  High  Court  to  revise  the  proceedings  of  J.  Hope, 
the  Sessions  Judge  of  South  Arcot  in  Calendar  Case  No.  2  of  1887, 
convicting  the  first  and  second  accused,  respectively,  of  the  offences  of 
marrying  during  the  lifetime  of  a  husband,  and  of  abetting  that  offence 
under  Sections  494  and  109  of  the  Indian  Penal  Code. 

The  facts  of  this  case,  which  were  not  in  dispute,  were  stated  by  the 
Sessions  Judge  as  follows  : 

"  During  the  famine  that  prevailed  ten  years  ago  the  first  accused 
Irisi,  then  a  little  girl,  was  taken  by  her  parents  away  from  their  village 
Polakunam  in  tbe  Tiruvannamalai  taluk  to  Alladi  in  the  Tindivnnam 
taluk.  There  they,  along  with  other  people,  were  baptized  by  the  Eoman 
Catholic  priest  of  the  place.  Almost  immediately  after,  they  returned  to 
their  own  village  and  Irisi's  father  died.  This  was  about  1877.  In 
1885  Irisi  was  married  to  the  first  witness  Subban  in  accordance  with  the 
custom  of  the  pariah  caste  (to  which  the  parties  belong)  and  with  religious 
rites  whicti  were  non-Christian.  She  cohabited  with  her  husband  for 
about  a  month,  during  which  she  conformed  to  his  religion.  The  im- 
mediate cause  of  their  separation  does  not  appear.  Possibly  it  was 
Subban's  discovery  that  she  had  once  been  baptized.  At  any  rate  he  now 
alleges  he  was  deceived  and  would  not  have  married  her  had  he  known 
the  fact.  Aod  when  the  Roman  Catholic  priest,  Mr.  MillanJ,  who  is  the 
second  accused  in  Court,  tried  subsequently  to  effect  a  reconciliation  be- 
tween them,  Subban  refused  to  take  her  back  on  the  ground  of  her 

•   Criminal  Revision  Case  No.  55  of  1887. 
(1)  9  B.  272.  (2)  H  B.  106. 
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being  a  Christian,  and  even  consented  to  pay  Rs.  20  to  meet  the  expenses 
of  her  second  marriage. 

"  In  September  1886,  Irisi  was  married  by  the  Reverend  Mr.  Millard 
under  her  Christian  name  of  Therese  to  a  Christian  named  Zachary.     If 
her  marriage  to  Subban  was  a  valid  marriage  she  must  be  found  guilty  of 
CRIMINAL,  bigamy  and   the   priest  must  be  found  guilty  of  abetwng  her  in  the  com- 
mission of  the  offence." 

10  M.  218  =  Grant  and  Laing  for  petitioners    cited    (inter   alia)    ex    parte    [220] 

1  Weir  566.  f[araka  Nachiar  (1),   Gopal  Singh  v.  Dhungazee  (2),    The  Government  of 
Bombay  v.  Ganga  (3),  and  Weir's  Criminal  Rulings,  Ed.  II,  page  216. 

The  Government  Pleader  (Mr.  Powell)  in  support  of  the  conviction 
cited  also  Regina  v.  Sambhu  Raghu  (4). 

The  arguments  furober  adduced  on  this  petition  appear  sufficiently, 
for  the  purpose  of  this  report,  from  the  judgment  of  the  Court  (COL- 
LINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

The  first  accused  Irisi  has  been  convicted  under  Section  494  of  the 
Penal  Code  for  marrying  again  during  the  lifetime  of  her  husband  Subban, 
and  the  second  accused,  a  Roman  Catholic  priest,  has  been  convicted  for 
abetting  her  in  the  commission  of  that  offence. 

The  facts  found  are  that  in  1877  Irisi,  when  a  little  girl,  was,  with 
her  parents,  baptized  into  the  Roman  Catholic  Church,  but  that,  after  her 
father's  death,  the  family  relapsed  into  Hinduism ;  that  Irisi  was  married 
in  1885,  in  accordance  with  the  custom  of  the  pariah  caste,  to  one  Subban  ; 
that,  after  some  cohabitation,  Subban  made  the  fact  of  her  former  baptism  a 
reason  for  discarding  her;  that  she  has  since  been  re-admitted  to  the  Roman 
Catholic  Church  by  the  second  accused  and  was  married  by  him  to  one 
Zachary,  a  Roman  Catholic  Christian,  in  1886. 

The  Sessions  Judge  held  that  the  marriage  between  Irisi  and  Subban,. 
not  having  been  dissolved  under  the  Native  Converts  Marriage  Dissolution 
Act  XXI  of  1866,  was  a  valid  subsisting  marriage  at  the  datd  of  Irisi  going 
through  the  form  of  a  Christian  marriage  with  Zachary,  hence  that  both 
the  accused  were  liable  to  conviction,  but  he  imposed  a  merely  nominal 
punishment;,  on  the  ground  that  they  had  acted  under  a  mistaken  view  of 
the  law. 

The  grounds  on  which  we  are  asked  to  set  aside  this  conviction  on 
revision  are — 

(1)  That  the  pariah  marriage  between  Irisi  and  Subban  was  legally 

void. 

(2)  That  even  if  valid,   it  was  dissoluble  by  the   Canon   law  of  the 

Roman  Catholic  Church,  and  that  it  should  be  presumed  it 
was  legally  dissolved. 

[221]  On  the  first  ground  it  is  contended  that  Irisi  never  reverted  to 
Hinduism  at  all,  and  hence  that  her  marriage  with  Subban  was  void  under 
the  Indian  Christian  Marriage  Act  (Act  XV  of  1872),,  Section  4.  But 
there  was  ample  evidence  on  which  the  Judge  was  entitled  to  find  that 
the  family  had  relapsed  into  Hinduism  after  their  return  to  their  own 
village,  and  we  must,  therefore,  hold  that  the  marriage  of  Irisi  and  Subban 
was  a  valid  marriage. 

The  second  question  is,  whether  that  marriage  had  been  legally  dis- 
solved at  the  date  of  the  alleged  Christian  marriage.  Mr.  Laing  contends 

(1)  3  M.H.C.R.  254.  (2)  3  W.R.  206.  (3)  4  B.  330.  (4)  1  B.  347. 
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that  it  is  dissoluble  by  Canon   law,  and  that,  though  there  is  no  evidence  1887 

on  record  that  it  was  so  dissolved,   there  is  a   legal  presumption — the  APRIL  1. 

marriage  having  been  performed — that  all  the  necessary  preliminaries        , 

were  properly  observed.  APPEL- 

We  are  clearly  of  opinion  that  in  this  case  there  is  no  such  presump-       LATE 
tion.     The  rule  we  are  asked  to  apply  to  the  facts  before  us  is,  that  when  CRIMINAL, 
once  a  marriage  in  fact  has  been    proved,  there  arises    a  presumption,  in  invi~~n4a  — 
the  absence  of  evidence  to  the  contrary,  that  there  has  also  been  a  marri-      ™  '.    _  ~ 
aga  in  law.     There  can  be  no  such  presurnDtion  as  to  a  form  of  marriage 
gone  through,  when  a    former  valid  subsisting  marriage    has  been  proved. 
In  such  case,    the  onus   is   entirely  upon   the   defence  to    show  that  the 
earlier  subsisting  marriage  has  been  validiy  dissolved. 

We  are  then  aske  1  to  admit  evidence  to  prove  (l)  that  the  marriage 
between  Subbao  and  Irisi  could  be  dissolved  by  Canon  law,  and  '2)  that 
it  was  in  fact  so  dissolved ;  and  we  are  referred  to  the  case  of  Lopez  v. 
Lopez  (1)  in  support  of  the  contention  that  a  dispensation,  according  to 
the  rule  of  the  Church  of  Borne,  can  give  validity  to  a  marriage  between 
persons  within  prohibited  degrees  when  such  parties  are  not  governed  by 
English  statute  law,  but  by  the  customary  law  of  the  class  to  which  they 
belong. 

The  rule  there  laid  down  can  have  no  application  to  such  a  case 
as  the  present,  where  one  of  the  contracting  parties,  viz.,  Subban,  has 
never  been  governed  by  the  customary  law  of  the  Koman  Catholic 
Church.  It  would  be  irrelevant,  therefore,  to  take  evidence  upon  this 
subject,  since  no  rules  of  Canon  law  could  operate  to  deprive  Subban  of 
his  wife. 

It  is  then  urged  that  the  Native  Converts  Marriage  Dissolution  Act 
(Act  XXI  of  1866)  does  not  apply  to  Roman  Catholics  and,  in  [222]  fact, 
that  Roman  Catholics  have  always  been  exempted  from  the  operation  of 
the  Marriage  Acts  passed  by  the  Governor-General  in  Council.  In  support 
of  this  contention  we  are  referred  to  Section  34  of  that  Act  and  the  Indian 
Christian  Marriage  Act  (Act  XV  of  1872),  Section  65. 

The  object  of  Act  XXI  of  1866  was  to  legalize,  under  certain  cir- 
cumstances and  with  a  certain  procedure,  the  dissolution  of  marriages  of 
native  converts  to  Christianity  who  were  deserted  or  repudiated  on 
religious  grounds  by  their  wives  or  husbands,  and  Section  34  of  the  Act 
declared  that  nothing  in  that  Act  should  be  taken  to  declare  invalid  any 
marriage  of  a  native  convert  to  Roman  Catholicism  if  celebrated  in 
accordance  with  the  rules,  rites,  ceremonies  and  customs  of  the  Roman 
Catholic  Church.  The  section  does  not  exemut  Roman  Catholic  converts 
from  the  procedure  laid  down  by  the  Act,  but  merely  declares  that  nothing 
in  that  Act  shall  render  a  Roman  Catholic  marriage  invalid.  This  would 
certainly  not  render  it  lawful  for  a  Roman  Catholic  priest  to  marry  a 
woman  to  another  man.  her  own  husband  being  still  living. 

All  that  is  enacted  by  Section  65,  Act  XV  of  1872,  is  a  prohibition 
against  the  solemnization  of  a  marriage  between  Roman  Catholic  Chris- 
tians under  Part  VI  of  that  Act,  i.e.,  by  a  certificate  granted  by  a  person 
licensed  under  the  Act.  The  effect  of  the  change  of  the  law  was  merely 
that  Roman  Catholics  could  only  have  their  marriages  solemnized  by  their 
own  clergy  according  to  the  rites  of  their  church,  nothing  being  said  about 
prohibited  degrees — see  Lopez  v.  Lopez  (1) — but  it  certainly  will  not 

(1)  12  C.  706. 
907 


10  Mad.  223 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1887       authorize  a  Roman  Catholic  clergyman  to  solemnize  a  marriage  between  a 
APRID  l.     man  and  a  woman  who,  by  the  law  of  the  land,  is  still  the  wife  of  another 

man. 
APPEL-  \ye  entertain  no  doubt  that  the  conviction  was  right  and  must,  there- 

LATE       fore,  dismiss  this  petition. 
CRIMINAL.  


10  M.  218  = 
1  Weir  566. 
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[223]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


SUBRAMANYAN  AND  OTHERS  (Defendants),  Appellants  v.  GOPALA 

AND  OTHERS  (Plaintiffs),  Respondents''''      [18th  October,  1886,  and 

14th  April,  1887.] 

Malabar  law—Karnavan,  decree  against, — Female  not  incapable  of  managing  the  affairs 
of  a  tarwad — Kes  judicata. 

The  satiior  female  member  of  a  Malabar  tarwad,  who  managed  its  affairs,  in- 
stituted a  suit;  on  behalf  of  the  tarwad  and  in  the  capacity  of  karnavttn  : 

Held,  (1)  that  a  female  is  not;  precluded  from  managing  the  affairs  of  her 
tarwad  when  inhere  is  no  male  member  in  her  family  capable  of  performing  the 
duties  of  a  karnavan  ;  and 

(2)  that  the  junior  members  of  the  tarwad  were,  in  the  absence  of  fraud 
shown,  constructively  parties  to  the  suit,  and  w^re  accordingly  boand  by  the 
decree  passed  in  it. 

[R.,  15  M.  19  (-22)  ;  20  M.  129  (136)  (F.B.).] 

APPEAL  against  the  decree  of  V.  P.  deRozario,  Subordinate  Judge  of 
South  Malabar  in  appeal  No.  149  of  1885,  affirming  the  decree  of 
N.  Sarvothama  Rau,  District  Munsif  of  Palghat,  in  original  suit  No.  1038 
of  1883. 

Ttiis  was  a  suit  brought  by  the  plaintiffs,  who  together  with  their 
mother,  defendant  No.  9  constitute  a  Malabar  tarwad,  to  redeem  a  certain 
piece  of  land.  The  land  in  question  was  alleged  to  have  been  demised  in 
1838  by  the  then  karnavan  of  the  plaintiff's  tarwad  on  kanam  to  one 
Anuamalai,  who  assigned  his  interest  to  a  devasom  belonging  to  defendants 
Nos.  1  to  4  but  under  the  management  of  defendant  No.  5.  Defendants 
Nos.  1  to  4,  and  defendants  Nos.  6  and  7  who  were  tenants  of  the  land  in 
question,  did  not  appear.  Defendant  No.  8  claimed  the  jenm  right  in  the 
land.  Defendant  No.  9  had  brought  original  suit  No.  210  of  1881,  against 
defendant  No.  8,  to  redeem  the  alleged  demise  of  1838  made  by  her  tarwad  ; 
but  it  was  dismissed,  ifi  being  found  that  the  jenm  right  was  in  defendant 
No.  8  and  not  in  the  tarwad  of  defendant  No.  9.  Defendant  No.  8  and 
[224]  defendant  No.  5  (who  claimed  through  him)  accordingly  now  pleaded 
that  the  matter  was  res  judicata.  The  plaintiff  in  reply  alleged  that 
-defendant  No.  9,  being  a  female,  was  not  legally  competent  to  represent 
or  sue  on  behalf  of  the  tarwad,  and  that  they  ware  not  affected  by  the 
decree  in  the  former  suit.  Both  the  lower  Courts  decreed  for  the  plaintiffs. 
Defendants  Nos.  5  and  8  appealed,  defendant  No.  9  being  joined  as 
respondent  No.  4. 

This  second  appeal  coming  on  for  hearing  on  the  18th  October  1886, 
the  Court  made  an  order  directing  the  Subordinate  Judge  to  try  the 
following  issues,  viz. — 
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(1)  Whether  the  respondents'  tar  wad  was  sufficiently  represented 

in  the  former  suit  by  respondent  No.  4. 

(2)  Whether  the  decree  iu  that  suit  against  respondent  No.  4  was 

passed  against  her  as  representing  the  tarwad  and  is  binding 
as  against  the  other  respondents. 

The  Subordinate  Jud.^e  returned  the  following  finding,  and  decided 
both  issues  in  the  affirmative  : — 

"  Fourth  respondent  (ninth  defendant)  Emuri  Amma  is  the  senior 
lady  iu  her  tarwad.  First  plaintiff  is  her  grandson  and  second  and  third 
plaintiffs  are  her  daughters.  At  the  date  of  the  former  suit  (Mo.  210  of 
1881)  brought  by  ninth  defendant,  first  plaintiff,  the  only  male  member  in 
the  family,  was  a  minor.  Ninth  defendant,  therefore,  was  quite  com- 
petent to  sue  on  behalf  of  the  tarwad.  The  proceedings  show  that  she 
sued  not  on  her  own  behalf  but  on  account  of  the  tarwad.  The  land  was 
described  in  the  plaint  as  tarwad  land,  and  she  sued  to  recover  as  the 
representative  of  her  deceased  karnavan.  The  final  decree  in  favour  of 
fifth  and  eighth  defendants  passed  in  that  suit  is  therefore  binding  on  the 
plaintiffs.  It  is  not  pretended  that  the  decree  was  obtained  by  fraud  or 
collusion.  The  record  shows  clearly  that  the  former  suit  was  prosecuted 
by  ninth  defendant  with  due  diligence  on  behalf  of  her  tarwad.  Exhibits 
S  and  T  and  X  and  Y  now  produced  by  plaintiffs  show  that  ninth  defend- 
ant joined  her  late  karnavan  in  demising  tarwad  lands  and  in  suing  for 
their  recovery.  These  exhibits  tend  to  show  that  ninth  defendant  took 
part  in  the  management  in  the  lifetime  of  her  karnavan  and  was  not 
unqualified  to  manage  on  the  death  of  the  karnavan.  Exhibit  VIII  shows 
that,  after  the  death  of  her  karnavan,  she  solely  demised  tarwad  property. 
In  Exhibits  V  and  W,  two  simple  bonds  executed  by  ninth  defendant  in 
1051  and  1053,  plaintiffs  also  appear  as  [225]  executants  ;  but  they  were 
admittedly  minors  at  the  time,  and  it  cannot  be  contended  that  they 
joined  in  the  bonds,  because  they  were  joint  managers  with  ninth  defend- 
ant and  not  because  the  obligees  required  their  junction. 

"I  find  both  the  issues  in  favour  of  the  apuellants." 

Bhashyam  Ayyangar,  for  appellants. 

Mr.  Wedderburn  and  Sankara  Nayar,  for  respondents. 

The  arguments  adduced  in  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAE  and  BRANDT,  JJ.). 

JUDGMENT. 

It  is  found  by  the  Subordinate  Judge  that  respondent  No.  4  suffici- 
ently represented  her  tarwad  in  the  former  suit,  and  that  she  instituted 
and  conducted  it  in  her  capacity  as  karnavan  and  on  behalf  of  hm*  tarwad. 
Assuming  that  these  findings  can  be  accepted,  there  can  be  no  doubt  that 
appellants  must  succeed  and  the  suit  must  fail.  But  it  is  urge  I  that,  as 
a  female,  the  respondent  No.  4  waa  not  lawfully  entitled  to  the  karnavan- 
ship  of  her  family  when  she  had  a  minor  son.  We  are  unable  to  assent 
to  this  contention.  We  are  aware  of  no  usage  of  Malabar  which  precludes 
a  female  from  managing  the  affairs  of  her  tarwad  when  there  is  DO  male 
member  in  her  family  capable  of  performing  the  duties  of  a  karnavan. 

It  is  next  contended,  with   reference  to    the   decision   in  Sri  ]< 
Kelu  Eradi  (l),  that  it  is  open  to  the  respondents  to  challenge   the    deci- 
sion passed  against  their  karnavan  iu   original  suit  No.  210  of   1881.     It 

<1)  10  M.  79. 
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must  be  observed  that  in  that  cise,  the  plaintiffs  in  the  second  suit  were 
some  of  the  junior  members  of  a  Malabir  t.irwal,  whilst;  the  previous  suit 
was  instituted  not  by  the  karnavan  bub  by  a  stranger  claiming  from  the 
karnavan  and  the  senior  anaodravan  a  portion  of  the  tarwad  property. 
Our  decision  therein  was  in  accordance  with  the  ruling  of  th3  Full  B  inch 
of  this  Court;  reported  in  Ittiachan  v  Velappan  (1)  ;  bub  in  the  case  before 
us,  the  former  suit,  was  instituted  by  the  representative  of  the  estate  and 
on  behalf  of  the  tarwad ;  and,  unless  fraud  is  SQOWQ,  we  must;  take  it  that 
respondents  Nos.  1  to  3  were  constructively  parties  to  that  suit. 

We  reverse  the  decrees  of  the  Courts  below  and  direct  that   the    siit 
be  dismissed   with  costs  throughout. 


1CM.  226  =  11  Ind   Jur.  332. 
[226]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


CHANDRAMMA  (Defendant  No.  1),  Appellant  v.  VENKATBAJU 
(Plaintiff)  Respondent.**      [22nd  February  and 
19th  April,  1887.] 

Regulation  XXIX  of  ISO'2,  Section  7 — Office  of  karnam  in  a  zamindari  village  —Succes  - 
sion  to  —Female  claimant — Incapacity  of  next  lieir. 

The  karnana  of  a  zamindari  village  having  died,  leaving  a  widow  his  heir,  the 
z«nindar  appointed  her  to  the  office  of  karnam.  The  nearest  male  sapinda  of 
the  deceased  karnam  (from  whom  he  was  divided)  sued  to  establish  his  right  to 
the  office  of  karnam  : 

Held,  (1)  that  a  woman  cannot  hold  the  office  of  karnam  ; 

(2i  that  when  the   immediate  heir  is  incapacitated,    the    nearest    male 
sapinda  of  the  deceased  karnam  is  entitled  to  succeed  to  the  office. 

£R..  12  M.  188  1191).] 

APPEAL  from  the  decree  of  T.  Earnasami  Ayyangar,  Subordinate 
Judge  at  Cocanada,  in  appeal  suit  No.  33  of  1885,  reversing  the  decree  of 
T.  E.  Malnari  Eau.  District  Munsif  of  Peddapuram,  in  original  suit 
No.  128  of  1884. 

The  plaintiff  sued  for  a  declaration  of  his  right;  to  the  office  of  kar- 
nam in  a  zamindari  village  and  to  have  the  appointment  of  defendant 
No.  1  set  aside. 

On  the  death  of  the  karnam  of  the  zamindari  village  of  Kandregula, 
the  zarnindar,  defendant  No  2,  appointed  defendant  No.  1  to  succeed 
him.  Defendant  No.  1  was  the  widow  and  heir  of  the  deceased  karnam, 
and  was  a  minor  itt  the  time  of  her  appointment.  The  plaintiff  was  the 
nearest  male  sapinda  of  the  deceased  karnam,  from  whom,  however,  he 
had  been  divided ;  he  claimed  the  office  on  the  ground  that  defendant 
No.  1,  being  a  female,  was  incapacitated  to  fill  the  office. 

The  District  Munsif  dismissed  tne  suit  on  the  ground  that  the  plaint- 
iff, being  divided  from  the  late  karnam,  had  no  title  to  maintain  it. 

His  decree  was  reversed  by  the  Subordinate  Judge,  against  whose 
decree  defendant  No.  1  preferred  this  second  appeal. 

[227]  Subba  Eau,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

*  Second  Appeal  No.  336  of  1886. 
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The  arguments  adduced  in  this  second  appeal  appear  sufficiently,  for  1887 

the  purpose  of    this  report,   from  the  judgments  of  the  Court  (KERNAN  APRIL  19. 
and  PARKER,  JJ.). 

JUDGMENTS.  APPEL- 

KERNAN,  J. — It   has  been   found  that  the   plaintiff  was  divided  from      p 
the  late   karnam  of  Kaudreguk  village,  the    husband   of   the    appellant          VIL' 
(defendant  No.  1),  who  H  the  heir  of  her  husband,   after  whoso  death  she  10  M.  226  = 
was  appointed   karnam  bv   defendant   No.  2.     Tne   plaintiff  is   karnam  of  u  ind.  Jur 
another    village    called    Kanapur  and   seeks,    in    this    suit,  to    cancel   the         332. 
appointment    by   defendant  No.   2.    and    to   have   a  decree   declaring  him 
karnam,  and   to  giin   possession   of  mirasi   land^  attached  to    the  office. 
The  plaintiff  is  a  sapinda  of  the  lite  karnana  and  puts   forward  his  claim 
on  the  ground  that  defendant  No.  1,  being  a  female,  is  incapacitated  to  fill 
the  office. 

Begulation  XXF.X  of  1802,  Section  7,  directs  that  in  filling  vacancies 
in  the  office  of  karnam  the  heir  of  the  preceding  karnam  shall  be  chosen 
by  the  landholders  concerned,  except  ia  cases  of  incioaoity,  on  proof  of 
which  the  landholders  snail  be  free  to  exercise  their  discretion  in  the 
nomination  of  persons  to  fill  vacancies.  Tne  plaintiff  contends  that,  hy 
reason  of  her  sex,  defendant  No.  1  is  incapacitated  to  fill  the  office.  No 
•doubt  it  has  been  so  decided  in  this  Court  (see  the  cases  collected  in 
Venkata  v.  Rama)  (1).  In  those  cases,  the  plaintiff,  a  female,  sued  the 
zamindar  to  be  declarei  kirnam  as  heir  of  tne  deceased  karnam.  The 
zamindar,  it  was  held,  was  entitlei  to  resist  the  claim.  In  this  case  the 
female  is  not  plaintiff  and  the  zamindar  has  appointed  her.  However, 
looking  to  the  duties  to  b-j  performed  by  karnam  as  specified  in  the 
regulation,  many  of  svhich  are  for  public  purposes,  I  am  not  able  fco  sea 
that  the  special  facts  of  this  cise  justify  the  zamiodar  in  making  the 
appointment,  or  relieve  the  appellant,  defendant  No.  1,  from  the  incapacity 
arising  from  her  sex. 

But  the  question  now  is  whether  the  plaintiff,  respondent,  had  title  to 
maintain  this  suit.  He  is  not  the  heir  of  th .->  decease  1  karnam,  and  though 
the  heir  may  be  incapacitated,  and  though  the  ulaintiff  is  a  sapinda 
of  the  deceased  karnam,  is  h'i  rfnr,itled  to  t,he  office  against  tne  will  of 
the  zamindar?  Section  7  of  the  Regulation  provides  that  in  filling 
vacancies  in  the  office  of  karnam,  the  [228]  heirs  of  the  preceding  karnam 
shall  be  ciiosen  by  the  landholder,  except,  in  case  of  incapacity,  the 
landholder  shall  be  free  to  exercise  his  discretion  in  the  nomination 
of  the  person  to  fill  the  vacancy. 

Tne  zamindar  has  not  nominated  the  plaintiff  to  the  office.  Therefore, 
he  has  no  title  to  maintain  this  suit,  unless  the  true  construction  of  the 
regulation  is  that  wnen  the  immediate  heir  is  incapacitated,  a  sapinda  of 
the  deceased  karnam,  who  is  not  his  heir,  is  entitled  to  succeed  to  the 
office.  There  is  no  such  provision  in  the  regulation.  This  case  is  an  illus- 
tration of  the  inconveniences  of  such  construction  ;  as  here  the  plaintiff 
is  divided  from  the  family  of  the  deceased  karnam  and  is  already  a  karnam 
in  another  village.  I  am  not  awaro  that  the  exact  point  has  yet  been 
raised  and  decided.  But  many  cases  appear  to  have  been  decided  adopting 
such  construction — see  Venkai/ya  v.  Subbarayudu  (2).  I  think,  therefore, 
the  appeal  must  ba  dismissed  with  costs. 

PARKER,  J.— The  karnam  of  Kandregnla  having  died,  the  zamindar, 
defendant  No.  2.  appointed  his  widow,  defendant  No.  1,  to  the  office.  She 

U)  8  M.  249  (257;.  (2)  9.  M.  288. 
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was  no  doubt  the  nearest  heir  to  the  deceased,  but  was  incapacitated,  by 
her  sex,  from  holding  the  office  of  karnam — Venkataratanamma  v.  Bama- 
nujasami  (1). 

The  plaintiff,  the  present  claimant,  is  found  to  be  the  nearest  male 
sapinda  of  the  deceased,  and  the  question  is  whether  he  has  a  right  to 
sue,  though  not  the  nearest  heir. 

The  tendency  of  the  decisions  has  been  that  under  Eegulabion  XXIX 
of  1802,  Section  7,  the  zamindar  is  bound  to  appoint  from  among  the 
heirs  of  the  deceased  karnam,  in  order  that  the  office  may  remain  here- 
ditary in  the  family,  but  passing  over  the  nearest  heir  in  case  of  personal 
incapacity — Venkatanarayanav.  Subbdrayudu  (2)  and  Venkayya  v.  Subba- 
rayudu  (3).  If  the  incapacity  arise  from  minority,  and  another  member 
of  the  family  be  appointed,  he  cannot  be  displaced  on  the  nearer  heir 
attaining  majority — Venkatanarayana  v.  Subbarayudu. 

We  were  referred  to  the  judgment  of  this  Court  in  second  appeal 
No.  735  of  1882  (unreported).  That  was  a  case  in  which  a  minor  had  been 
appointed  karnam  and  sued  for  the  emoluments  of  the  office,  and  all  that 
the  Court  held  was  that  he  was  entitled  to  the  emoluments  until  the 
appointment  was  regularly  set  aside. 

[229]  That  case  has,  therefore,  no  bearing  upon  the  present,  which 
is  a  suit  to  set  aside  an  appointment. 

Under  the  circumstances  the  decree  passed  by  the  Subordinate  Judge 
was  right  and  the  second  appeal  must  be  dismissed  with  costs. 


10  H.  229  =  11  Ind.  Jur.  331. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KAMA  CHANDRA  (Plaintiff),  Appellant  v.  NARAYANASAMI 

(Defendant),  Respondent*      [16th  November,  1886,  and 

30th  March,  1887.] 

Rent  Recovery  Act  (Madras  Act  VIII of  1865),  Section  13 — Who  entitled  toprocced  under 
—  Attachment  held  good  as  to  part. 

A  granted  two  villages  in  perpetuity  to  B  under  a  deed,  reserving  a  certain  rent 
to  himself  which  was  to  be  recovered  "  according  to  the  Act  "  if  it  fell  into  arrear. 
The  rent  remained  unpaid  for  two  year#>,  and  A  obtained  an  attachment  for  the 
whole  »rrear  ucder  the  Madras  Rent  Recovery  Act : 

Held,  (1)  that  A  was  entitled  to  proceed  as  landlord  uader  the  Madras  Rent 
Recovery  Act  ; 

(2)  that  the  attachment   held  good   for  such  amount  of  rent  as    was 
recoverable  under  that  Act—  Ramasami  v.  The  Collector  of  Madura  (4)  discussed. 

FDiss..  27  M.  465  (470)  =  14  M.L.J.  81  (F.B.)  ;  N  F  ,  29  M.  75  (76)  ;  F.,  31  M.  22  (23) 
=  17  M.L.J.  479  =  3  M.L.T.  29  ;  R.,  35  M.  139  (140)  =  9  Ind.  Gas.  738  =  21  M.L. 
J.  570  (572)  =  9  M.L.T.  231  =  (1911j  1  M.W.N.  139  (140);  D.,  2G  M.  260  (262).] 

APPEAL  against  the  decree  of  H.  T.  Knox,  Acting  District  Judge  of 
North  Arcot,  reversing  the  decree  of  G.  W.  Fawcet.  Acting  Sub-Collector 
of  North  Aroct. 

This  was  a  summary  suit  brought  under  Act  VIII  of  1865  against  the 
manager  of  the  Kangundi  Zamindari  under  the  Court  of  Wards  to  procure 


(1)  2M.  312. 


*  Second  Appeal  No.  963  of  1885. 
(2)  9  M.  214.  (3)  9  M.  283. 


(4)  2  M.  67. 
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the   release  of  property   alleged  to   have  been  illegally  distrained  and  to        1887 
recover  damages.  MARCH  30. 

The  plaintiff  held  under  a  deed  of  grant  from  theKangundi  Zamindar, 
(Exhibit  A)  dated  22nd  October  1875,  therein  described  as  a  "  permanent    APPEL- 
patba  "  of,  certain  villages,  reserving  a  rent  of  Rs  350  "  payable  according       LATE 
to  the  kistbunds  of  each  year,"  with  regard  to  which  it  contained   the      CIVIL, 
following  terra  : —  * 

[230]  "  If  it  is  allowed  to  fall  into  arrears  without  being  paid  in  the  10  M>  229=" 
said  manner,  the  same  will  be  recovered  according  to  the  Act  with  interest  ljl  Ind-  Jur< 
and  batta  for  establishment."  331. 

The  rent  having  fallen  into  arrear  for  two  Faslies,  the  defendant  dis- 
trained for  the  whole  arrear  under  Act  VIII  of  1865.  The  Sub-Collector 
held  that  the  plaintiff  was  not  a  tenant  of  the  defendant  within  the  mean- 
ing of  Act  VIII  of  1865,  and  that  in  itself  the  distraint  was  illegal 
"  inasmuch  as  it  purported  to  be  on  account  of  arrears  due  for  more  than  a 
year,"  and  passed  a  decree  for  the  release  of  the  property  and  for  damages. 
The  District  Judge  reversed  this  decree,  and,  with  reference  to  an  objection 
as  to  stamp  duty  (alluded  to  in  the  judgment  of  the  High  Court),  observed 
in  paragraph  5  of  his  judgment : — 

"  The  appellant  did  not  pay  the  stamp  duty  necessary  to  cover  a 
claim  to  recover  the  property  released  from  attachment,  and,  as  the 
property  is  in  the  hands  of  the  plaintiff,  and  he  will  in  any  case  have  to 
proceed  against  him  in  a  regular  suit,  does  not  press  his  claim." 

The  plaintiff  appealed. 

Bamachandra  Ran  Saheb,  for  appellant. 

Ananda  Charlu,  for  respondent. 

Besides  the  authorities  discussed  in  the  judgment  Zinulabdin  Uowten 
v.  Vijien  Virapatren  (1)  was  cited  for  the  appellant. 

The  arguments  further  adduced  in  this  second  appeal  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  PAEKBR,  J.). 

JUDGMENT. 

The  plaintiff  holds  two  villages  under  a  permanent  lease  and  the 
defendant  has  attached  certain  properties  under  the  Bent  Recovery 
Act  for  arrears  said  to  be  due  for  Faslies  1292  and  1293.  The  suit  is  to 
set  aside  the  attachment  and  for  damages  for  illegal  distraint. 

The  Sub-Collector  decreed  for  the  plaintiff  and  awarded  Rs.  35  as 
damages,  but  the  District  Judge  reversed  the  decision  on  appeal  and 
dismissed  the  suit  with  costs. 

Three  points  were  argued  on  second  appeal :  — 

(1)   That  the  distraint  was  illegal,  as  the  defendant  had   no  right 

to  proceed  under  the  Rent  Recovery  Act. 

[231]  (2)  That  (granting  the  defendant  had  such  right)  the  distraint 

was  illegal,  as  process  must  be  taken   within  one  year  and 

defendant  had  distrained  for  kists   of  Fasli   1292  more   than 

one  year  due. 

(3)  That  the  Court  had  given  a  relief  not  asked  for,   inasmuch  as 

the  property  had  been  returned  to  plaintiff. 

With  regard  to  this  last  point,  there  was  no  necessity  for  the 
defendant  to  pay  stamp  duty  for  the  recovery  of  the  property  which 
had  been  restored  to  plaintiff's  possession.  The  effect  of  this  reversal 

(1)  1  M.  49.~ 
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1887       of  the  Sub-Collector's  decision  was   to  restore  the   attachment,  and  the 
-MARCH  30.  fifth    paragraph   of    the    District  Judge's    decision  is  based  on    a   mis- 

~  apprehension. 

APPEL-  With  regard  to  the  second   objection   there  is  no    reason  why  the 

LATE       attachment  should  not   hold  good  for  the  amount  of  such  kists  as  may 
CIVIL,      be  recoverable  under  the  Act. 

The  first  ground  of  appeal  is  the  most  important,  viz.,  whether  defend- 

0  M.  229=   ant  jg  entitled  to  proceed  under  the  Act  at  all.     The  wording  of    Exhibit 

11  Ind.  Jur,  A  shows  that  the  parties  regarded   the  Act  as   applicable  to  them,  but 

3"'         they  would  not  be  competent  to  legislate  for  themselves,  and  could  not  by 

mutual  agreement  give  the  Revenue  Courts  jurisdiction. 

It  is  admitted  that  under  the  decisions  in  Appasami  v.  Rama  Subba  (1), 
and  Subbaraya  v.  Srinivasa  (2)  the  plaintiff  would  be  a  "  tenant "  within 
the  meaning  of  the  Eent  Recovery  Act,  but  it  is  contended  that  in  passing 
these  decisions  the  learned  Judges  overlooked  the  decision  of  the  Privy 
Council  in  Eamasami  v.  The  Collector  of  Madura  (3),  in  which  it  was  held 
that  the  interchange  of  pattas  and  muchalkas  contemplated  by  the  Act  and 
the  remedies  provided  in  Sections  8  and  9  would  only  be  available  between 
landlords  and  tenants  engaged  in  actual  cultivation  of  the  lands.  This 
decision  has  been  followed  in  Rama  v.  Venkatachalam  (4). 

We  are  not  able  to  see  that  there  is  any  irreconcilable  conflict  in  the 
decisions.  It  may  be  that  the  defendant  and  plaintiff,  though  not  land- 
lord and  cultivating  tenant  between  whom  pattas  and  muchalkas  must  be 
interchanged,  or  who  must  have  agreed  to  dispense  with  pattas  and  much- 
alkas, are  yet  landlord  and  tenant  authorized  under  Section  13  of  the  Act 
to  have  recourse  to  the  [232]  remedies  provided  therein.  Exhibit  A  shows 
that  such  agreement  in  writing  existed,  and  that  it  was  understood  by  the 
parties  that  they  stood  to  each  other  in  a  relation  to  which  che  provisions 
of  the  Act  would  apply.  This  view  is  consistent  with  that  taken  by 
Morgan,  C.J.,  in  Gopalasawmy  Mudelly  v.  Makkee  Gopalier(5). 

The  decision  of  the  District  Judge  appears  to  us  to  be  correct,  and  we 
dismiss  the  second  appeal  with  costs. 


10  M.  232  (F.B.)  =  2  Weir  181. 
APPELLATE  CRIMINAL-FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt, 

and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  SHEIK  BEARI  AND  OTHERS.* 
[13th  October,  1886  and  29th  April,  1887.] 

Criminal  Procedure  Code,  Section  195— Sanction  to  prosecute — Notice  to  accused. 

A  conviction  for  preferring  a  false  complaint  is  not  illegil  only  by  reason  of 
the  prosecution  having  been  sanctioned  without  notice  previously  given  to  the 
accused. 

Sanctioning  a  prosecution  for  an  offence  is  a  judicial  act,  and  the  party  to 
whose  prejudice  it  is  done  must  ba  previously  heard  and  a  judgment  formed  upon 
legal  evidence.  Incases  in  which  the  Magistrate  dismisses  the  original  complaint 
upon  a  report  from  the  police,  there  is  no  legal  evidence  before  him  on  which  to 

*  Criminal  Revision  Cases  Nos.  226,  234  and  242  of  1886. 
(1)  7  M.  262.  (2)  7  M-  580.  (3)  2  M.  67. 

(4)  8  M.  576.  (5)  7  M.H.C.B.  312. 
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form  his  judgment.     In  cases,  however,  in  which  the  Magistrate  examines  the         1887 
complainant  and  hears  the  evidence  and  acquits  or  discharges  the  accused,  and 
then,  without  notice  to  the  complainant,  sanctions  his  prosecution  for  preferring 
a  false  charge,  sanction  c.innot  be  said  to  be  improperly  given. 


[F.,  13  Ind.  Gas.  Ill  (112);  R..  370.  250  (256'  =  10  C.L.J.  564  =  UCr.L  J.  37  (39)  =  14 

C.  W.  N.  330  =  4  Ind.  C*s.    710;  '23  M.   -210(212)  =  !  Weir  187  ;   12  Bom.  L.  R.      BENCH. 
229  =  11  Cr.L.J.  338  (339)  =5  Ind.  G*s.  971;   11  Or.  L.J.  527  (529)  =  7  Ind.  Gas. 
743;   8  M.L.T.    205  (207)  ;  (1912)  M.W.N.  499   (F.B.)  =  K  Ind    Gas.  305  =  11     10  M.  232 
M.L.T.  367  =  22  M.L.J.  419=l3Cr.L  J.  209  ;  2  S.L.R   11  (Gr.)  =  10Cr  L.J.  225;      (F.B.)  = 
D.,  11  M.  500  ;  27  M.  54  (57).]  fr  Weir  181. 

CRIMINAL  Revision  Gases  Nos.  226  aod  234  of  1886  were  cisas  taken 
up  by  the  High  C  mrt  in  the  exercise  of  its  powers  of  revision  under  Sec- 
tions 435  and  439  of  the  Code  of  Criminal  Procedure. 

In  criminal  revision  cise  No.  226  of  1886  the  District  Magistrate  of 
South  Canara  had  dismissed  the  charge  of  preferring  a  false  charge  in 
Calendar  case  No.  12  of  1886,  OQ  the  ground  that  the  prosecution  of  the 
accused  had  been  sanctioned  by  the  Daouty  Magistrate  of  South  Canara 
on  the  report  of  the  police  without  an  opportunity  of  proving  his  case 
having  been  given  to  the  accused. 

[233]  In  criminal  revision  case  No.  234  of  1886  J.  D.  Goldingham, 
Sessions  Judge  of  Bellary,  had  acquitted  tne  accused  charged  with  prefer- 
ring a  false  charge,  on  the  ground  that  the  prosecution  had  not  been 
legally  sanctioned.  The  circumstances  were  stated  as  follows  :  — 

''  Prisoner  is  charged  with  preferring  a  false  charge  before  the  Village 
Magistrate  of  Harikbavi  and  before  the  Sacond-class  Magistrate  of  Kudlighi, 
charging  one  Madbava  Bau  and  others  with  having  broken  open  her  house 
and  stolen  certain  property  therefrom.  On  the  24th  September  the 
accused  preferred  the  charge  in  question  before  her  Village  Magistrate. 
He  sent  it  on  to  the  Taluk  Magistrate  and  the  Taluk  Magistrate  referred 
it  to  the  police.  On  the  18ch  October  the  police  sant  to  the  Magistrate  a 
referred  charge  sheet  stating  the  case  was  false  and  asking  for  sanction  to 
prosecute  the  complainant.  After  waiting  until  another  and  a  different 
case  was  disposed  of,  in  which  Madnava  Rau  charged  complainant  and 
her  son  and  brother  with  assault,  the  Magistrate  took  a  statement  from 
the  accused  on  the  5th  November,  and  on  8th  November  recorded  a 
proceeding  under  Section  195  of  the  Code  of  Criminal  Procedure,  giving 
his  sanction  to  prosecute  her  for  preferring  a  false  charge  under  Section  211 
of  the  Indian  Penal  Code." 

The  Sessions  Judge  cited  and  discussed  in  his  judgment  Government 
v.  Karimdad  (1),  Empress  v.  Sahk  Roy  (2),  Empress  v.  Bhawani  Prasad  ^3), 
Ramasami  v.  Queen-Empress  (4),  and  Queen-Empress  v.  Ganga  Ram  (5). 

Criminal  revision  case  No.  242  of  1886  was  referred  for  the  orders  of 
the  High  Court  under  Section  438  of  the  Code  of  Criminal  Procedure  by 
J.  B.  Pennington,  District  Magistrate  of  Tanjore. 

The  case  was  stated  as  follows  : 

"  One  Venkatachala  Tevan,  of  Unjiaviduthi,  in  Patukota  taluk, 
charged  Viran,  of  Kaliranviduthi,  and  six  others  on  the  15  January  1885 
before  the  station  house  officer  of  Tiruvonam  with  having  committed  the 
offences  of  house-brovking  and  theft  under  Sections  45V  and  380  of  the 
Indian  Penal  Code.  The  station-house  officer,  after  inquiry,  referred  the 
case,  on  the  3rd  February  1885,  to  the  Second-class  Magistrate  of  Patukota 
taluk  as  false,  and  [234]  prayed  for  sanction  for  prosecuting  the  complain- 
ant for  having  preferred  a  false  charge.  The  Magistrate,  after  examining  the 

(1)  6  C,  496.         (2)  6  C.  532.         (3)  4  A.  182.         (4)  7  M.  292.         (5)  8  A.  88. 

915 


10  Mad.  235 


INDIAN   DECISIONS,  NEW  SERIES 


[Vol. 


1887 

APRIL  29. 

FULL 
BENCH. 

10  M.  232 
2  Weir  181. 


complainant  on  the  21st  February  1885,  distrusted  the  truth  of  the  com- 
plaint and  dismissed  it  on  the  same  date  under  Section  203  of  the  Code  of 
Criminal  Procedure  without  passing  any  orders  on  the  request  for  sanction 
to  prosecute  the  complainant.  On  the  17^h  February  1885,  Viran,  one  of 
the  accused  in  the  case  before  the  Taluq  Magistrate,  preferred  a  complaint 
before  the  Sub-Divisional  Magistrate  of  Patukota  division  charging 
Venkatachala  Tevan  and  some  others  with  the  offences  of  wrongful  con- 
finement and  making  a  falsa  charge  before  the  station-house  officer  of 
Tiruvonatn,  against  Venkatachala  Tevan,  and  some  others.  The  Sub- 
Divisional  Magistrate  inquired  into  the  complaint,  heard  the  evidence  of 
witnesses,  framed  a  charge  of  wrongful  confinement  and  of  preferring  a 
false  complaint  under  Sections  342  and  211  of  the  Indian  Penal  Code,  and 
proceeded  to  enter  upon  the  defence.  He  then  reverted  to  another  appoint- 
ment, and  Mr.  Shipley,  Assistant  Magistrate,  who  took  his  place,  threw  out 
the  case  on  the  15th  October  3885,  on  the  ground  that  previous  sanction 
had  not  been  obtained  under  Section  195  of  the  Code  of  Criminal  Pro- 
cedure. I  then  obtained  the  record  of  the  case  and  passed  proceedings 
on  the  14th  November  1885,  ordering  further  inquiry  into  the  case  for 
the  reasons  stated  therein.  These  proceedings  were  passed,  of  course, 
before  I  had  seen  the  ruling  in  Queen- Empress  v.  Ganga  Bam(l).  On  the 
3rd  December  1885  the  Second-class  Magistrate  of  Patukota  taluk  refused 
to  sanction  the  prosecution,  on  the  ground  that  the  original  complainant 
had  not  been  given  an  opportunity  of  establishing  the  charge  he  had 
preferred.  On  the  29th  January  1886,  the  Assistant  Magistrate  reported 
to  me  that  the  Second-class  Magistrate  had  refused  sanction,  and,  refer- 
ring to  the  ruling  in  Queen-Empress  v.  Ganga  Ram,  requested  to  be  inform- 
ed whether  the  Sub- Magistrate  should  apply  to  the  District  Magistrate 
to  have  the  original  case  re-opened,  or  whether  the  defendant  in  the 
original  case  might  be  told  to  make  the  application.  I  thought  that  the 
case  having  been  formally  dismissed,  I  should  not  be  justified  in  ordering 
a  further  inquiry,  unless  it  appeared  that  there  wera  some  valid  grounds 
for  proceeding  with  the  case,  and  called  for  the  entire  records  of  the  case 
and  all  connected  cases  on  the  6th  February  1886.  The  Assistant  Magis- 
trate, perhaps  [235]  before  the  receipt  of  this  call  for  the  records,  dismissed 
the  case  for  want  of  sanction  on  the  lOoh  February  1886,  referring  to  the 
above  ruling  of  the  Allahabad  High  Court ;  and  having  already  (on  the 
2nd  and  9th  February  1886)  made  an  inquiry  into  the  original  complaint 
and  examined  the  complainants'  witnesses  (though  without  an  order  from 
the  District  Magistrate  under  Section  437  of  the  Code  of  the  Criminal 
Procedure)  sanctioned  the  prosecution  of  the  original  complainant  and 
certain  others." 

The  Government  Pleader  (Mr.  Shephard)  for  the  Crown  cited  (besides 
the  cases  referred  to  in  the  following  judgments)  Gour  Mohun  Singh  re  (2), 
Ashroff  Ali  re  (3),  Chakradar  Potti  re  (4),  Abul  Hasan  re  (5),  Empress  v. 
Bhawani  Prasad  (6). 

MUTTUSAMI  AYYAR,  J. — The  question  referred  to  us  for  decision  in 
these  cases  is  whether  a  Magistrate  is  at  liberty  to  sanction  prosecution 
for  an  offence  mentioned  in  Section  195  of  the  Code  of  Criminal  Procedure 
without  previous  notice  to  theaccused.  There  can  be  no  doubt  that  sanction- 
ing a  prosecution  for  an  offence  is  a  judicial  act  and  the  proceeding  held 


(1)  8  A.  38. 
(4)8C.L.R.  289. 
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in  connection  with  it  is  a  judicial  proceeding.  It  is  declared  that  any  sane-        1887 
tion  given  or  refused  under  Section  195  may  be  revoked  or  granted  by  any    APRIL  29. 
authority  to  which  the  authority  giving  or  refusing  it  is  subordinate.     An 
appeal  is,  therefore,  allowed  from  the  order  of  the  Magistrate,  and  it  pre-       FULL 
supposes  the  existence  of  judicial  evidence  on  which  an  opinion  can  be     BENCH. 
judicially  formed.    Again,  no  act  can  be  said  to  be  judicial  unless  the  party, 
to  whose  prejudice  it  is  done.is  previously  heard  and  a  judgment  is  formed     10  M-  282 
upon  legal  evidence.     As  observed  in  Gyan  Ghunder  Roy  v.  Protap  Chun-     'F'B-)=a 
der  Dass  (1),  and  Giridhari  Mondid,  in  re  (2),  the  intention  of  the  Legiala-  2  Welr  181t 
rure  iu  requiring  that  prosecution  by  a  private  party  must    be   sanctioned 
is  to  enable  the  Magistrate  to  see  whether  there  is  good  ground  for  the  appli- 
cation made  to   him,  or    whether  it   is  made   solely  for   the  purpose  of 
harassing  the  accused  or  preventing  any  further  legal   proceedings  which 
he  may  be  entitled  to  take,   and    effect   cannot;  satisfactorily   be  given  to 
that  intention  unless  the  party  concerned  is   previously   heard.     It  seems 
to  me,  from  the  very  nature  of  the  case,  that  an  opinion  must  be  formed 
as  to  whether  sanction  should  be  given  or  refused  upon  legal  evidence  and 
after  the  party  concerned  has  had  [236]  an   opportunity  of  being  hoard. 
In  cases  in  which  the  Magistrate  examines  the  complainant  and  bears  the 
evidence  and  either  acquits  or  discharges  the  accused,  there  is  ground  for 
the  contention  that   the  conditions   mentioned    above   are  substantially 
complied  with,  and  though  no  previous  notice  is  issued   after  sanction  is 
applied  for,  sanction  cannot  be  said  to  be  improperly  given ;    even  in  that 
case,  it  would  not  be  inappropriate  to  give  notice  to  the  opposite  party  to 
show  cause  why  sanction  should  not  be  given  as  applied  for,  and  to  decide 
after  hearing  any  argument  which  may   be  urged    on    his  behalf  whether 
sanction  should  be  given  or  refused. 

But  in  cases  in  which  the  Magistrate  dismisses  the  original  complaint 
upon  a  report  from  the  police,  there  is  no  legal  evidence  before  him  uoon 
which  he  is  in  a  position  to  frame  his  opinion.  It  is  irregular  to  substi- 
tute the  opinion  of  the  police  officer  who  made  the  report  for  that  of  the 
Magistrate,  and  notice  must  be  issued  to  the  party  concerned  to  show 
cause  why  his  prosecution  should  not  be  sanctioned,  and  the  Magistrate 
should  hear  evidence,  if  necessary  ,  in  support  of  the  cause  shown.  The 
omission  to  do  so  would  invalidate  the  sanction,  unless  the  superior  Court 
is  in  a  position  to  say,  with  reference  to  the  provisions  of  Section  537, 
that  it  has  occasioned  no  failure  of  justice.  It  is  said  that  no  previous 
notice  is  expressly  required  to  be  given  by  Section  195,  but  it  must  be  re- 
membered that  the  proceeding  held  under  that  section  is  a  judicial  pro- 
ceeding, in  which  it  may  be  presumed  that  it  was  intended  that  the 
accused  should  have  an  opportunity  to  be  heard  if  he  has  not  already  had 
that  opportunity  in  the  course  of  a  trial  or  inquiry  held  before  a  Magist- 
rate. The  section  seems  to  presuppose  that  sanction  is  given  or  refused 
with  reference  to  the  trial  or  inquiry  held  before  the  Magistrate  resulting 
in  the  dismissal  of  the  complaint. 

THE  CHIEF  JUSTICE. — I  concur. 

PARKER,  J. — I  concur. 

KERNAN,  J. — From  the  Sessions  Judge's  judgment  (in  criminal 
revision  case  No.  234)  it.  appears  that  the  accused  made  a  complaint  of 
false  charge,  agaiust  Madhava  Bau,  1st,  before  the  Village  Magistrate— 2nd 
before  the  police — and  3rd  before  the  Second-class  Magistrate,  who 
referred  the  complaint  to  the  police  for  report.  It  is  not  stated  that  he 

(1)  7  C.  208.  (2)  8  C.  485. 
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examined  the  complainant  before  referring  it.  The  police,  on  the  1st  of 
October,  reported  to  him  that  the  case  was  false,  and  asked  for  sancbion  to 
prosecute.  [237]  After  that,  and  before  giving  order  for  sanction,  the 
Magistrate  heard  a  case  (No.  102  of  1885),  in  which  Madhava  Kau 
charged  the  accused  in  this  case  and  his  son  with  assault.  On  the  5th  of 
November  the  Magistrate  took  a  statement  from  the  accused  (com 
plainant),  and  on  the  6th  of  November  gave  order  for  sanction  under 
Section  195  to  prosecute  accused  for  false  charge.  The  accusadwas  com- 
mitted to  Sessions.  The  Sessions  Judge  held  that  the  order  for  sanction 
was  void,  as  the  order  was  made  on  the  police  report  without  further 
inquiry  and  acquitted  the  accused. 

The  case  came  before  this  Court  in  revision.  What  the  details  of  the 
statement  of  the  accused  to  the  Magistrate  made  on  the  5th  of  November 
were,  does  not  appear.  But  I  do  not  doubt  that  the  Magistrate  made  such 
investigation  as  he  thought  the  circumstances  required  to  satisfy  himself 
whether  an  offence  of  false  complaint  was  committed,  and  whether  sanction 
ought  to  be  granted  before  he  made  the  order  for  sanction.  He  did  not 
act  merely  on  the  report  of  the  police.  If  he  had  done  so,  his  order 
made  merely  on  the  police  report  should  be  held  to  be  illegal.  I  quite  agree 
in  the  principle  of  the  decision  in  Government  v.  Karimdad  (l),  and  Gopal 
Dhanuk,  in  re  (2),  approved  of  in  Ramasami  v.  Queen- Emperss  (3). 

It  appears  to  me  that  sanction  granted  by  a  Magistrate  merely  on  the 
report  of  the  police  is  not  the  sanction  required  by  law.  The  law  requires 
the  Magistrate  to  exercise  his  own  judgment  on  the  facts  proved  before 
him  and  decide  whether  the  case  is  one  in  which  sanction  should  be 
accorded.  When  a  Magistrate  hears  a  case  and  disposes  of  it,  having 
heard  the  statement  of  the  person,  (complainant)  against  whom  an  order  for 
sanction  may  afterwards  be  given,  I  would  not  think  it  necessary  that  in 
such  case  any  notice  need  be  given  by  the  Magistrate  to  the  party  before 
making  an  order  for  sanction.  This  is  the  view  which  I  understand  the 
Full  Bench  of  Calcutta  held  in  Krishnanund  Das  v.  Hari  Bera  (4),  and  it 
is  not  in  conflict  with  the  other  cases  above  referred  to. 

BRANDT,  J. — There  is,  no  doubt,  a  conflict  in  the  decisions.  In  ad- 
dition to  the  cases  cited  (in  criminal  revision  case  No.  234)  by  the 
Sessions  Judge,  in  Abbilakh  Singh  v.  Khub  Lall  decided  by  a  Divisional 
Bench  of  the  Calcutta  High  Court  in  1884,  it  was  held  that  sanction  to 
prosecute,  when  applied  for  after  the  termination  of  the  proceedings  in 
which  the  offence  is  alleged  to  have  [238]  been  committed,  ought  not 
to  be  granted  without  notice.  But  a  Full  Bench  of  the  same  Court, 
in  1885,  unanimously  declined  to  follow  that  decision  in  reference 
to  sanction  given  by  a  Court  before  which  an  alleged  offence  has 
been  committed — Krishnanund  Das  v.  Hari  Bera  (4),  Giridhari  Mondul 
re  (5),  it  is  observed  that  it  is  not  a  fair  course  to  pursue  towards  a  pro- 
secutor to  direct  him  to  be  placed  on  his  trial  without  first  giving  him 
an  opportunity  of  having  a  judicial  inquiry  into  the  charge  originally  pre- 
ferred ;  and  that  the  sanction  was  given  without  the  exercise  of  proper 
discretion. 

The  question,  however,  before  us  is  not  whether  or  not  a  Court  would 
not,  in  most,  if  not  in  all,  cases  exercise  a  proper  discretion  in  giving  a 
person  for  whose  prosecution  sanction  is  asked  an  opportunity  of  showing 
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cause  why  it  should  not  be  given,  but  whether  a  conviction  or  commitment        1887 
is  illegal  by  reason  of  this  not  having  been    done.  APRIL  29. 

This  question  should  not  be   determined   without  due  consideration 
given    DO  the  fact  that  in    some   instances  express    provision  is   made  in       FULL 
the  Code  of  Criminal  Procedure  where  notice  is  required  (see  Sections  436     BENCH 
(a)  and  439). 

But,  subject  to  the  limitations  expressed,    I  am    not  unwilling  that    10  M>  232 
the  question  should  be  decided   upon   the  principles    on  which  the  judg-      (F-B-)  = 
ments  of  Kernan  and  Muttusami  Ayyar,    JJ.,  are  based.     It   is  obvious   2  Welr  181t 
that  in  some  cases  great  iniustice  might  be  done  if  notice  were  not  given  ; 
in  other  cases  in  which  the  Court  giving  this  sanction  has  before  it  material 
on  which  a  judicial  determination  may  be  arrived  at,  it  is  not  essential  that 
there  should  be  further  inquiry  on  notice  given,  and  it  appears  to  me  that 
we  are  not    precluded  from    deciding  the   point  upon  general  principles. 
In  accordance  with   those   principles,   the   test    will  be    whether  or   not 
the  Court  giving  or  refusing   the  sanction    had  before  >it  legal  evidence 
upon  which  to  form  a  decision  ; — as    I  concur  with  the  Calcutta   High 
Court    in   considering   there    would    be    in    cases    of   the    nature   under 
consideration  in  Krishnanund  Das  v.  Hari  Bern,  and  on    the  other  hand 
that  there  cannot  be  said  to  be  legal  grounds  for  a  decision  as  to   whether 
sanction  should  be  accorded  or  refused,   where  the  original  complaint  is 
dismissed  upon  a  reference  to,  and  report  made  by,  a  police  officer  alone. 
[239]  The  Court  then  made  the  following 

ORDER. 

In  criminal  revision  case  No.  234  of  1886.  the  Sessions  Judge  passed 
an  order  purporting  to  acquit  the  accused  without  trial  on  the  ground  stat- 
ed in  Karimdad's  case  (1). 

Assuming  that  the  Court  was  debarred  from  taking  cognizance  of  the 
offence,  with  which  the  accused  was  charged,  by  reason  of  no  sanction 
having  been  given,  or  by  reason  of  the  sanction  given  being  invalid, 
Section  215,  Criminal  Procedure  Code,  provides  that  a  commitment  once 
made  under  Section  213  or  214  by  a  competent  Magistrate  can  be  quashed 
only  by  the  High  Court,  and  only  on  a  point  of  law  (except  in  the  case  of 
an  irregular  commitment  provided  for  by  Section  532,  which  does  not  apply 
here)  and  the  Sessions  Judge  should  have  referred  the  commitment  for  the 
orders  of  this  Court  on  the  grounds  stated  by  him  for  acquitting  the  accused. 
The  facts  of  this  case  as  appearing  from  the  record  are  as  follows : — 
One  Basavva  was  committed  to  the  Sessions  Court,  Bellary,  charged 
with  having  preferred  a  false  charge  against  a  head  constable  and  others. 
The  original  charge  in  which  the  accused  imputed  to  the  said  head  cons- 
table and  others  that  they  had  broken  into  her  house  and  stolen  certain 
property  therefrom,  is  decided  by  the  Sessions  Judge  as  having  been 
made  '  before  the  Village  Magistrate  of  Harikbavi,  before  the  Inspector  of 
Police,  Kudlighi,  and  before  the  Second-class  Magistrate  of  Kudlighi.' 
When  and  how  the  charge  was  made  to  the  Police  Inspector  does  not  ap- 
pear, and  is  immaterial  ;  as  further  explained,  it  seems  that  the  charge  was 
preferred  or  information  given  to  the  Village  Magistrate,  who  submitted 
it  to  the  Taluk  Magistrate,  and  the  latter  referred  it  to  the  police.  The 
police  submitted  a  referred  charge  sheet  stating  that  the  charge  was  false 
and  suggesting  that  the  complainant  should  be  prosecuted  ;  and  sanction 
for  her  prosecution  was  given,  but  not  before  the  Magistrate  had  disposed 
of  a  case  in  which  the  head  constable  was  charged  with  assault  by  the 
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complainant  and  her  son  and  brother,  and  in  which,  after  trial,  the 
accused  were  acquitted,  and  after  a  further  statement  had  been  taken  from 
the  woman  Basavva.  In  these  circumstances  the  sanction  given  for  the 
prosecution  of  Basavva  was  not  illegal. 

[240]  The  order  of  acquittal  by  the  Sessions  Judge  must  be  set  aside, 
but  considering  the  length  of  time  which  has  elapsed  since  that  order  was 
made,  and  seeing  that  other  proceedings  may  in  the  meanwhile  have  been 
taken,  we  think  we  should  not  direct  a  re-trial. 

In  criminal  revision  case  No.  226  of  1886,  the  order  of  the  District 
Magistrate  refusing  to  sanction  the  prosecution  is  in  accordance  with  the 
principles  held  by  us  to  be  applicable,  and  no  interference  is  called  for. 

In  criminal  revision  case  No.  242  of  1886,  the  Second-class  Magis- 
trate dismissed  the  charge  against  Viran  of  house-breaking,  hut  did  not 
grant  sanction  to  prosecute  complainant.  Viran  complained  to  a  Sub- 
Divisional  Magistrate  against  the  former  complainant  charging  him 
with  the  offences  of  wrongful  confinement  and  making  a  false  charge,  and 
that  Magistrate  framed  a  charge  against  Viran  for  having  made  a  false 
charge,  without  sanction.  The  Magistrate  was  removed  and  a  succeeding 
Magistrate  dismissed  the  charge  against  Viran  for  want  of  sanction. 
The  District  Magistrate  ordered  on  the  14th  November  1885  full  inquiry 
by  the  Assistant  Magistrate,  but  subsequently  saw  reason  to  think  be 
ought  not  to  have  ordered  the  inquiry,  and  for  the  reasons  he  gives  he 
was  right.  In  January  1886  the  Assistant  Magistrate  reported  to  the 
District  Magistrate  that  the  Second-class  Magistrate  had  refused  sanction. 
While  the  District  Magistrate  was  considering  the  matter,  the  Assistant 
Magistrate  dismissed  the  case  against  Viran  for  having  made  a  false 
charge,  on  the  ground  that  no  sanction  had  been  given,  but  he  inquired 
into  the  original  case  without  any  orders  from  the  District  Magistrate 
under  Section  437,  and  having  examined  complainant's  witnesses  sanc- 
tioned the  prosecution  of  the  complainant.  It  is  quite  clear  that  the 
direction  of  the  District  Magistrate  for  further  inquiry  was,  for  the 
reasons  he  gives,  illegal.  Therefore  the  inquiry  of  the  Assistant  Magistrate 
and  his  order  for  sanction  were  without  authority  and  illegal.  No  other 
sanction  had  been  given  and  the  sanction  granted  by  the  order  of  the 
Assistant  Magistrate  of  the  10th  of  February  1886  must  be  set  aside. 
We  do  not  think  we  should  make  further  order  in  the  matter. 
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[On  appeal  from  the  High  Court  at  Madras.]  10  M.  241 


PETTACHI  CHETTIAR  AND  OTHERS  (Plaintiffs)  v.  SANGILI  HI.A.  84- 

VIRA  PANDIA  CHINNATAMBIAR  (Defendant)*  11  ind.  Jar. 

[8th,  9th  and  10th  March,  1887.]  272=5 

Civil  Procedure  Code,  Act  VIII  of  1859,  Section  264—  Execution  of  decree  against  a      *%,,'    '   ' 
member  of  an  undivided  family  by  sale  of  his  personal  interest  in  the  family  estate, 
which  was  an  impartible  zamindari  ;  such  interest,  by  reason  of  his  death  before  the 
sale,  consisting  only  of  the  rents  and  profits  then  uncollected. 

On  a  sale  of  the  right,  title,  and  interest  in  an  impartible  zamindari  in  execu- 
tion of  decrees  against  the  zamindar,  the  head  of  an  undivided  family,  the  ques- 
tion was  whether  ta\  only  his  own  personal  interest,  or  (b)  the  whole  title  to  the 
zamindari,  including  the  interest  of  a  sen  and  successor,  passed  to  the  purchaser. 
The  proclamation  of  sale  purported  to  relate  to  (rt>  only  ;  and  between  the  dates 
of  proclamation  and  the  auction  sale,  the  zamindar  died. 

On  the  argument  that,  this  having  given  rise  to  an  ambiguity,  the  Court  must 
be  understood  to  have  sold  all  that  it  could  sell,  and  that  under  the  circum- 
stances it  could  sell,  and  was  bound  to  sell  (b)  ;  because,  the  dabts,  the  subject 
of  the  decrees  under  execution,  not  having  been  incurred  by  the  late  zamindar 
for  any  immoral  purpose,  the  entire  zamindari  formed  assets  for  their  payment 
in  the  hands  of  his  son  : 

Held,  that  the  question  of  what  the  Court  could,  or  should,  have  sold  had  not 
arisen.  All  that  required  decision  was  what  the  Court  had  sold.  If  (a)  only  was 
put  up  for  sale,  then  that  interest  only  could  have  been  purchased.  Two  Courts 
having  concurred  in  finding  that  (a)  only  was  sold,  in  which  also  their  Lordships 
agreed,  only  that  interest  passed  to  the  purchaser. 

[F.,  22  M.  110;  8  A.W.N.  (1888)  191  ;  R.,  12  A.  99;  27  A.  97  (123)=»1  A.L.J.  485  =  24 
A.W.N.  (1904)  174;  12  B  625(631);  27  M.  131  (1421  (P.O.)  =6  Bom.  L.B.  7  =  8C. 
W.N.  186  =  31  I.  A.  1  =  8  Bar.  P.C.J.  568;  Cons.,  34  M.  188  (202)  =  8  Ind.  Gas. 
1072  (1080)  =  21  M.L.J.  320  (336)  =9  M.L.T.  235  =  (1910)  M.W.N.  799.] 

APPEAL  from  a  decree  (17th  January  1882)  of  the  High  Court, 
affirming  a  decree  (18th  March  1880)  of  the  District  Judge  of  Tinnevelly. 

The  question  on  this  appeal  related  to  a  sale  of  the  right,  title,  and 
interest  in  an  impartible  zamindari  in  execution  of  decrees  against  the 
late  zamindar,  deceased  at  the  time  of  the  sale.  The  late  zamindar  was 
the  head  of  an  undivided  family,  and  the  question  was  whether  the  inter- 
est, sold  as  his,  and  acquired  by  the  purchaser  at  the  sale,  consisted  only 
of  his  personal  interest,  or  included  the  interest  of  his  son,  and  successor 
in  the  zamindari,  as  forming  part  of  the  right,  title,  and  interest  sold.  If 
only  the  life-  [242]  interest  was  sold,  it  was  no  more  than  the  right  to 
the  rents  and  profits  uncollected  and  due  at  the  death  of  the  late  zamin- 
dar, amounting  to  Rs.  39,000;  and  this  was  all  that  the  Courts  below  held 
to  have  passed  by  the  sale. 

The  suit  giving  rise  to  this  appeal  was  brought  by  twelve  plaintiffs, 
who  held  decrees  against  the  late  zamindar,  to  obtain  possession  of  the 
Sivagiri  zamindari,  consisting  of  twenty-three  villages  in  the  Tinnevelly 
district.  The  zamindari  having  been  attached  in  the  lifetime  of  the 
father,  the  sale  in  execution  took  place  after  his  death,  and  after  the  son 
had  obtained  possession.  The  price  paid  by  Subramania  Moodelly,  the 
purchaser,  was  Es.  12,600.  He  was  in  the  employment  of  one  of  the 
decree-  holders,  and  to  them  he  immediately  transferred  his  purchase. 
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1887  The  zamindari  of  Sivagiri  was   an   impartible  zamindari   formed  out 

MARCH  10.  of  an  ancient  hereditary  polliem   at  the  permanent  settlement.     On   the 

death  in  1819  of  the  zamindar,  who  in  1802  had  received  the  first  sanad- 

PRIVY      -i-tnilkiytt-i-istimrar,  his  daughter,   Viramamlal  Nachiar,   succeeded  him. 

COUNCIL.    On  her  death  in  1835   she  was  succeeded   by  the  elder  of  her  two  sons. 

~~~~        Varaguna  Rama  Pandia  Cbinnatambiar,   referred  to  in  this  report  as  the 

late  zamindar,   whose   transactions  gave  rise  to  this  litigation.     He  con- 

-  krac*ied  many  debts;  and  decrees  ware  passed  against  him,  bobh  for  money, 


a     «- 

and  upon  hypothecations  of  parts  of  the  zamindari. 

n  '    ur'  In  1871  the  whole  estate  was  attached  by  a  creditor,  and  a  receiver 

~*       was  apoointed.     This  continued  till  1874,  and  the  creditors,  having  issued 

ar'     '  '  '  their  atbachments,  received  rateable    distribution  to  about  34  per  cent    of 

their  debts.     In  1872,  the  present  respondent,  as  son,  obtained  a  declara- 

tory decree  that  the  life-estate   of  his    father  was    alone  affected  by  the 

incumbrancas.     Pending  an  appeal,  however,  by  the  creditors,  who  set  up 

that  the  zamiadari  was  not   ancestral  estate  of  such  a  character  that  the 

son  took  a  vested  interest  in  it,  the  labe    zimindar   died,  on    the  20th 

September  1873.     Tne  above  declaration  being  then  no  longer  necessary, 

the  suit  for  the  declaratory  decree  was  dismissed  (25th  November  1873). 

Application  for  sale  of  the  zamindari  had  in  the  meantime  been 
made  (18th  November  1872),  bhe  present  respondent  objecting  ;  and  a  pro- 
clamation of  sale  was  issued,  relating  only  to  the  right,  title,  and  interest 
of  the  late  zamindar  during  his  life.  It  stated  that  he  was  then  in  his 
fifty-fifth  year.  Before  the  sale  took  [243]  place  he  died,  as  above  men- 
tioned. The  present  respondent,  as  his  son  and  successor,  then  obtained 
an  order  that  the  zamindari  be  made  over  to  him,  stating  also  that  he 
was  not  entitled  to  the  rents  due  at  the  death  of  the  late  zamindar. 

On  the  application  of  two  decree-  holders  for  a  sale  of  the  property 
attached,  the  Court  (I9bh  December  1873)  again  ordered  issue  of  proclama- 
tion for  the  sale  of  the  right,  title  and  interest  of  the  late  zamindar.  It 
was  notified  that  the  zamindari  of  Sivagiri,  the  estate  of  the  late  zamin- 
dar, would  be  sold,  and  that  the  sale  would  extend  "  only  to  the  right, 
title,  and  interest  of  the  said  deceased  defendant,  in  the  estate." 

On  the  5th  February  1874  the  respondent  filed  a  petition  against 
the  sale,  stating  that  he  was  in  possession,  and  that  the  estate  was  not 
answerable  for  his  father's  debts.  This  petition  was  dismissed,  and  the 
sale  took  place  on  25th  February  following,  the  zamindari  being  said  to 
be  subject  to  other  incumbrances,  amounting  to  Es.  1,40,000. 

The  sale-certificate  (18th  April  1874)  was  as  follows  :  "  We  do  here- 
by declare  that  in  the  public  auction  held  before  the  Court  on  the  25th 
February  1874  for  the  amounts,  &c.,  of  the  decrees  in  the  said  suits.  Sub- 
ramania  Moodelly  purchased  for  Us.  12,600  the  right,  title,  and  interest 
of  the  judgment-debtor,  the  said  defendant,  deceased,  in  the  properties 
hereunder  mentioned."  Then  followed  particulars  of  the  twenty-three 
vanithamas  making  up  the  entire  zamindari  and  a  note  "  The  hills  in  the 
said  villages  also  are  included  in  the  sale  of  the  said  villages." 

The  present  respondenb  on  the  24bh  April  1874  petitioned  that  all 
proceedings  taken  in  execution  of  the  decrees  without  giving  notices  to  him, 
should  be  cancelled  ;  but  this  was  rejected,  on  the  ground  that  the  execu- 
tion was  not  against  the  petitioner  as  the  legal  representative  of  the 
deceased,  but  against  such  right,  title,  and  interest  as  the  late  zamindar 
had  in  the  estate. 

The  auction-purchaser  having  applied  (4th  September  1874)  for 
delivery  of  possession  of  the  estate  purchased  by  him,  a  warrant  for  delivery 
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by  proclamation  was  issued  under  Section  264  of  the  Code  of   Civil  Pro-       1887 
cedure  (Act  VIII  of  1859).     He  having  also  issued  notices  to  the  karnam   MARCH  10. 
and  raiyats  that  rents  should  bo  paid  to  him,  the  respondent  instituted  a 
suit  against  him  for  an  injunction  to  restrain  him  from  interfering  with      PRIVY 
the  estate  as  he  had  [244]  only  acquired  the  right  to  the  rents  due  down   COUNCIL, 
to  the  death  of  the  late  zamindar.  

The  appellants  (having  bought  the  purchaser's  rights  for  Rs.  13,600)    10  Ml  241 
were  then   made  defendants  in  the  above  suit.     Of  these  four  were  so      (p-c-)  = 
made,  on  their  own  petition  of  13th  April  1875.     But  the  respondent,  as  14  I>1-  M  = 
he  was  in  possession,  was  considered  not  to  be  entitled  to  a  declaratory  J1  Ind  Jur- 
decree.     Meanwhile  some  of  the  decree-holders,  whose  decrees  had  pro-       272=5 
ceeded  upon  hypothecation  of  p arts  of  the  zamindari,   contested  orders   8ar-  P-C-J- 
made  by  the  Court  refusing  to  declare  the  sale  subject  to  their  liens.     In         38' 
the  course  of  the    litigation    that   took  place  in    reference    to  these  last 
matters,  the  High  Court  in  Muttayan  Chetti  v.  Sangili  Vira  Pandia  Chin- 
natambiar  (I)  decided  that  the  zamindari  was  not,  as  the  creditors  had 
attempted  to  make  out  that  it  was,   tha  "  self-acquired  "  property  of  the 
late  zamindar  in  consequence  of  its  having  been  inherited  through  a  mater- 
nal ancestor  :  a  decision  which  on  this  point    was  supportd   by  the  Judi- 
cial Committee  (which,    however,   would  not  express  any  opinion  about 
the  rights  of  a  son  upon  birth  in  property  so  inherited),    holding  that  the 
property,  at  all  events,  was  liable  to  ba  attached  and  sold  for  the  father's 
debt  (2). 

The  creditors  now  sued  (3rd  November  1877)  for  possession  of  the 
zamindari,  and  for  mesne  profits  from  November  1874,  making  title  through 
the  purchaser.  The  plaint,  among  other  things,  alleged  that  the  late 
zamindar  having  succeeded  to  the  inheritance  as  a  daughter's  son,  had  full 
power  to  dispose  of  the  estate.  The  defence  was  that  the  defendant  held 
the  zamindari  by  hereditary  right  as  ancestral  property,  and  that  the 
purchaser  acquired  only  the  arrears  of  rent  due  at  the  death  of  the  late 
zamindar. 

The  District  Judge  dismissed  the  suit,  being  of  opinion  that  the 
auction  sale  only  conferred  a  right  to  the  rent  in  arrear  at  the  date  of  the 
death  of  the  late  zamindar.  On  31st  January  1879  the  High  Court  revers- 
ed that  decree,  remanding  the  suit  for  decision.  The  result  was  another 
judgment  to  the  same  effect  upon  issues,  for  the  settling  of  which  the 
remand  had  been  made  ;  and  the  principal  of  these  related  to  the  nature  of 
the  right,  title,  and  interest  acquired  under  the  sale-certificate. 

An  appeal  to  the  High  Court  was  dismissed  by  a  divisional 
bench  (Turner,  C.J.,  and  Muttusami  Ayyar,  J.).  On  the  incidental 
[245]  question,  relating  to  the  descent  of  the  zamindari  from  Viramamlal's 
father,  the  Judges  observed  that  until  the  effect  of  the  descent  of  an  estate 
from  a  maternal  grandfather,  as  distinct  from  its  descent  in  the  male  line, 
had  been  recently  decided  in  another  suit  connected  with  the  same  estate, 
it  was  regarded  as  a  controverted  point  whether  a  son's  right,  acquired  upon 
birth,  extended  to  such  property ;  but  that  it  was  not  necessary  to  enter 
upon  the  subject.  They  would  dispose  of  the  case  in  reference  to  the 
main  question.  Their  judgment  continued  as  follows  : — 

"  The  main  question  is,  as  the  Judge  has  rightly  apprehended,  what 
was  the  nature  of  the  right  of  the  judgment-debtor  of  which  the  sale  was 
ordered  and  effected.  Where  the  language  of  the  orders  passed  in  execution 
of  decree  respecting  the  attachment  and  sale  of  property  is  ambiguous,  it 

1)  3  M.  370.  (2)  6  M.  1-9  LA.  138. 
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1887       is  no  doubt  pertinent  to  the  determination  of  that  issue  to  consider  what 
MARCH  10.  interest  the  Courb  was  competent  to  sell.  But  where  the  orders  of  the  Court 
afford  a  sufficiently  clear  indication  of  the  nature  of  the  interest  the  Court 
PRIVY      intends  to  sell,  it  is  immaterial  that  the  Court  was  competent  to  have  sold 
COUNCIL,  a  larger  interest  than  it  has  actually  sold,  since  the  purchaser  would  nob 
~~  be  entitled  to  take  advantage  of  the  circumstance  and  claim  a  larger  inter- 

est than  it  is  apparent  from  the  orders  of  the  Court  it   was  the  intention 
iii  of  the  Court  to  sell.     If  a  Court  directs  the  sale  of  an  interest  less   than 

that  of  which  the  decree-holder  is  entitled  to  demand  the  sale,  the  remedy 
na.  Jar.  jjQg  -n  aQ  appeai  by  fcne  decree-holder  before  the  sale  takes  place. 
272  =  5 

Bar.  P.C.J.  "  Assuming  then  for  our  present  purpose  that  the  Court  executing  the 

38  decrees  was  competent  to  order  the  sale  of  the  zamindari  so  as  to  bind  the 
interest  of  the  respondent,  it  must  be  determined  whether  the  entire  estate 
was  in  fact  sold  or  no  more  than  the  right  alleged  by  the  respondent.  We 
allow  that  the  appellants  cannot  be  affected  by  the  report  made  by  the 
Judge  to  the  High  Court  subsequently  to  the  sale,  and  that  it  would  be 
unsafe  to  deduce  any  inference  from  the  action  of  those  of  the  decree- 
holders  who  held  mortgages.  The  inadequacy  of  price  too  is  a  circum- 
stance not  unimportant  in  determining  whether  the  bidders  were  aware  of 
the  character  of  the  rights  offered  for  sale.  It  may  well  be,  as  has  been  sug- 
gested on  the  part  of  the  appellants,  that  the  apprehension  of  claims  of  in- 
cumbrancers  would  have  greatly  affected  the  prices  bid,  if  the  entire 
zamindari  had  been  offered  for  sale.  To  ascertain  what  was  sold,  we 
must  look  to  the  [246]  proceedings  which  preceded  and  resulted  in  the 
sale,  and  of  which  intending  purchasers  were  bound  to  inform  themselves." 
The  judgment  then  referred  to  the  proceedings,  of  which  the  principal 
are  mentioned  above,  and  continued  thus  : — 

"  These  references  to  the  death  of  the  judgment-debtor  and  the 
restriction  of  the  sale  to  the  right  of  the  deceased  only  point  to  an  estate 
distinct  from  the  interests  of  which  the  living  zamindar  was  then  in 
possession. 

"  It  is  to  be  noticed  that  at  the  time  the  order  for  the  second  sale  was 
obtained,  no  steps  had  been  taken  to  make  a  representative  of  the  deceased 
judgment-debtor  a  party  to  the  proceedings  in  any  of  the  suits  under 
execution,  and  the  earliest  orders  passed  for  this  purpose,  which  have  been 
put  in  evidence,  are  the  orders  of  the  19th  January  unserved  before  1st 
February,  whereby  the  respondent  was  not,  as  the  Code  requires,  called  on 
to  show  cause,  but  informed  he  had  been  admitted  as  representative  of  the 
judgment-debtor. 

"  The  respondent  at  once  took  exception  to  the  terms  of  the  sale 
proclamation,  which  was  certainly  ambiguous  and  inappropriate  if  the 
Judge  intended  to  sell  no  more  than  he  had  declared  available  for  sale. 
Unfortunately,  advantage  was  not  taken  of  the  occasion  to  correct  the 
notification. 

"  The  grounds  of  the  objection  were  not  disallowed,  but  the  Judge  on 
dismissing  the  application  gave  as  his  reason  that  the  right,  title,  and 
interest  of  the  judgment-debtor  was  attached,  was  still  under  attachment, 
and  would  be  sold.  Construing  this  declaration  in  the  light  of  his  previous 
orders,  it  is  plain  be  considered  the  right,  title,  and  interest  of  the  judg- 
ment-debtor was  the  right,  title,  and  interest  which  alone  the  Judge 
believed  the  judgment-debtor  possessed,  and  which  was  defined  in  the 
first  proclamation.  The  receiver's  accounts  were  made  up,  and  before  the 
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sale  the  purchasers  had  the  means  of  knowing  the  amount  undistributed,        1887 
and  approximately  the  amount  of  arrears.     The  respondent  produced  no   MARCH  10. 
evidence  to  show  what  took  place  at  the  sale,  but  one  of  the  witnesses  for 
the  appellants,  himself  a  decree-holder,  had    sworn  that  he  heard  it  given      PRIVY 
out  at  the  time  of  the  sale  that  the  interest  of  the  late  zamindar  alone  was   COUNCIL, 
sold,  and  that  he  heard  ib  stated   the  profit  due  to  the  late  zamindar  was 
alone  being  sold.    What  took  place  subsequently  to  the  sale  has  no  material         M>  2** 
bearing  on  the  main  issue.     The  appellants,    it  is  true,  obtained  an  order      ^•c-)s" 
[247]  for  the  delivery  of  possession  of  land  in  the   possession  of  raiyats. 
It  may  be  that  this  order  was  considered   not  inappropriate,  seeing  that  **  Ind  Jap> 
there  were  rants  outstanding  due  to  the  interest   sold — the  estate  of  the        '2  =  5 
deceased  judgment-debtor — and  it  is  noticeable  that   the  application  for       p>  p>0'*' 
such  an  order  as  would  be  made  when  the   judgment-debtor  or  his  repre- 
sentative is  himself  in  possession,  was  not  persisted  in.     We  are  unable  to 
say  that  the  Judge  was  in  error  in  finding  that  all  that  was  offered  for  sale 
and  bought  was  the  arrears  of  rent  due  up  to  the  date  of  the  decease  of  the 
third  zamindar." 

The  plaintiffs  appealed. 

Mr.  J.  D.  Mayne,  and  Mr.  H.  H.  Shephard,  for  the  appellants,  argued 
that  the  decree-holders  were  entitled  under  the  purchase  by  their  assignor 
at  the  auction-sale  to  the  whole  estate,  including  the  interest  of  the  res- 
pondent. If  when  the  proclamation  of  sale,  dated  26th  April  1873, 
was  made,  the  Court  held  the  erroneous  opinion  that  the  impending 
sale  would  not  affect  the  interest  of  the  zamindar's  successor,  the 
intention  of  the  creditors  was  to  sell  all  that  they  could  attach  during 
the  zamindar's  life;  and  it  was  the  law  that  the  sale  of  the  son's 
interest,  as  well  as  that  of  the  indebted  father,  was  authorized  in  order 
to  satisfy  the  debts  of  the  latter.  Inasmuch  as  the  debts,  the  subject 
of  the  decrees  under  execution  had  not  been  incurred  for  any  immoral 
purpose,  the  entire  estate  was,  in  the  hands  of  the  son  of  the  late  zamin- 
dar, assets  for  their  discharge.  The  entire  estate  was,  in  fact,  attached, 
and  in  offering  for  sale  the  right,  title,  and  interest  of  the  late  zamindar, 
the  Court  offered  what  was  legally  available  for  sale  ;  and  it  was  bound  to 
sell  every  interest  which  was  capable  of  being  sold,  to  satisfy  the  creditors. 
The  amount  of  interest  which  passed  by  the  sale  could  not  be  affected  by 
any  error  on  the  part  of  the  Judge  as  to  the  legal  result  of  that  sale.  More- 
over, the  wording  of  the  second  proclamation  was  consistent  with  the  sale 
of  every  interest  which  could  be  disposed  of  in  satisfaction  of  the  judg- 
ment-debts. The  legal  operation  of  an  execution  sale  so  conducted  did  not 
depend  upon  the  view  taken  of  it  by  the  Court,  which  view  moreover  was 
not  shared  by  those  who  really  brought  the  zamindar i  to  sale,  viz.,  the 
creditors  whose  rights  rested  upon  the  law  as  declared  in  Girdharee  Lall  v. 
Kantoo  Lall  (1). 

[248]  (LORD  WATSON. — The  questions  were — What  did  the  Court 
intend  to  sell;  and  what  did  the  purchaser  understand  that  he  bought?) 

If  these  were  the  only  questions,  they  were  inseparable  from  a  prior 
one,  viz.,  what  estate  bad  the  Court  the  power  to  sell,  and  what  was  it 
bound  to  sell?  The  purchaser  could  not  be  prejudiced  by  any  mistake 
on  the  part  of  the  Court  as  to  what,  interest  it  could  sell,  when  the  language 
of  the  proceedings  was  sufficient  to  comprise  all  that  it  was  empowered 
to  sell. 

(1)  II.  A.  321-14  B.L.R.  187. 
926 


10  Mad.  249  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1887  Reference  was  made  to    Suraj   Bunsi  Koer  v.  Sheopersad  Singh  (1), 

MARCH  JO.  Pitam  Singh  v.  Ujagar  Singh  (2),  Muttayan  Chettiarv.  Sangili  Vim  Pandia 

Chinnatambiar  (3). 

PRIVY  Besides  the  above  reasons,  ifc  was  suggested  that  the  entire   estate   in 

COUNCIL,  the  zamindari  passed  at  the  sale,  because  the  SOQ  had  not  obtained  an  in- 

terest  at  his  birth,  on  account  or  the  zamindari  not  having  descended  from 

a  line  of  fathers,  but  from  a  mother's  father,  to  the  late   zamindar.     As  to 

;       '  =  __  this,  however,  it  was  observed  that  there  having  been  a  brother  of  the  late 

zamindar,  it  was  not  only  the  interest  of  a  son  that  might    be  brought   in 

nd.  Jur.  qUesfcjon  jn  regard  to  what  was  sold,  but  also  that  of    another  member   of 

"2=3       the  family. 

Sar.  P.C.J.  ]y|-r  j  @ra}iamt  Q.C.,  and  Mr.  G.  P.  Johnstone,   for   the    respondent, 

were  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  BARNES  PEACOCK.— This  is  an  appeal  from  a  decision  of  the 
High  Court  at  Madras  affirming  the  decison  of  the  Lower  Court  upon  the 
first  issue  in  the  suit.  That  issue  was — "  What  is  the  nature  of  the  right, 
title,  and  interest  acquired  under  the  sale-certificate  issued  by  this  Court 
to  the  purchaser  ?  " 

The  first  Court,  after  considering  all  the  facts  and  the  evidence  in  the 
case,  came  to  the  conclusion  that  all  that  was  offered  for  sale,  and  all  that 
was  purchased  under  the  sale,  was  the  interest  which  the  father  of  the 
defendant  had  at  the  time  of  his  death. 

The  High  Court  stated  the  facts  very  fully,  they  considered  them  very 
maturely,  and  they  reviewed  them  very  carefully  ;  and  they  came  to  the 
conclusion  that  the  decision  of  the  Judge  of  the  first  Court  was  correct. 

[249]  There  were  two  concurrent  findings  of  the  Courts.  It  may  be 
said  that  they  were  not  upon  a  mere  question  of  fact,  but  on  a  question 
of  mixed  law  and  fact.  As  regards  the  fact,  both  Courts  came  to  the 
conclusion  that  what  was  offered  for  sale,  and  what  was  intended  by  the 
purchaser  to  be  purchased,  was  the  right  and  interest  which  the  father 
had  at  the  time  of  his  death. 

There  is  no  doubt  that  when  the  execution  was  issued,  and  the  attach- 
ment made,  in  the  time  of  the  father,  the  proclamation  expressly  stated 
that  all  that  was  to  be  sold  was  the  life-interest  of  the  father.  At  page 
220  of  the  Eecord  it  will  be  found  that  a  petition  was  put  in  by  the  credi- 
tor in  one  of  the  suits,  praying  that  that  notification  might  be  altered. 
He  said :  "  I  pray  therefore  that  in  conformity  with  the  above  sections  of 
Civil  Procedure  Code,  a  fresh  advertisement  may  be  made  expunging 
the  words  'during  his  lifetime.'  "  Those  words  having  been  put  into  the 
proclamation  that  nobbing  was  to  be  sold  except  the  interest  which  the 
father  had  in  his  lifetime,  one  of  the  creditors  asked  to  have  those  words 
expunged.  But  the  Court  made  this  order  (page  221)  :  "  The  advertise- 
ment is  that  the  right,  title,  and  interest  of  the  said  defendant  in  the  estate 
during  the  term  of  his  life  be  sold,  the  judgment  having  distinctly  declared 
that  only  such  is  liable  for  this  decree  debt.  This  prayer  cannot  therefore 
be  granted."  At  that  time,  in  the  father's  lifetime,  it  was  expressly 
decided  by  the  Judge  that  what  was  intended  by  the  decree  to  basold,  and 
what  could  be  sold  under  the  decree,  was  only  the  interest  of  the  father 

"    (1)50-  148='ffi:A.  88.—  (2)  1A.  651. 

(3)  3  M.  370;  and  on  appealto  P.O.  6  M.  1  =  9  I.A.  128. 
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during  his  lifetime.     The  sale  was  postponed  at  the  instance  of  the  credi-        1887 

tors,  in    consequence  of  the  father's  illness.    They  said  :   "  As  the  estate  is   MARCH  10. 

to  be  sold  only  for  the  father's  interest  during  his  lifetime,   the  sale  will 

not  fetch  so  much  during  his  illness  as  it  would  if   he   were   in  a   better      PRIVY 

state  of  health,"  and  therefore  they  asked  to  have  the  sale  postponed  in   COUNCIL. 

consequence  of  the  illness  of  the  father.     The  sale  was    postponed.     If  it 

had  taken  place  during  the  lifetime   of  the   father,  the  purchaser  would    10  M>  241 

have  obtained  all  that  the  father  was  entitled  to  during  his  life,    and    that      <p-c-)t= 

only,  and  he  would  have  been  entitled  to  possession  of   the  estate  during  **  '•*'  M  = 

the  father's    lifetime,    and    to    receive    the    rents  which    were    then    in  1J  *n<1-  <*ar> 

arrear.  272=8 

The  father  died.     No  fresh  attachment   was  made.     The  sale  was  to   Bar> 
take  place  after  the  father's  death  upon  the   attachment  which   had   been         38< 
made  during  his  lifetime.     The  proclamation   [250]   stated  that  the  pro- 
perty was  to  be  sold   only  for  the  interest  of  the  father  ;  but  after  the 
father's  death,  as  it  appears,  the  Oourt  allowed  the  son,   notwithstanding 
the  attachment  (because  it  was  only  for  the  life-interest  of  the  father)  to 
take  possession  of  the  estate,  stating  that  all  that  was  to  be  sold  was  the 
life-interest  of  the  father,  viz.,  not  then  the  right  to  the  possession  of  the 
estate,  but  the  right  to  receive  the  rents  in  arrear. 

The  property  was  put  up  for  sale,  and  it  is  said  that  the  proclam- 
ation was  ambiguous,  that  it  did  not  state  that  the  sale  was  merely 
for  the  life-interest  of  the  father,  but  that  it  was  a  sale  of  only  the  interest 
of  the  father.  And  it  is  contended  on  behalf  of  the  appellants  that 
by  the  change  of  the  terms  the  purchasers  necessarily  thought  that 
they  purchased  the  whole  interest  in  the  estate.  But,  even  if  the  fresh 
proclamation  was  ambiguous,  the  purchasers,  if  they  had  made  the 
ordinary  inquiry  which  they  ought  to  have  mad-e,  would  have  discover- 
ed that  all  that  was  intended  in  the  first  proclamation  was  the  life- 
interest  of  the  father  iu  oiie  property  which  had  been  attached,  and  that 
the  same  interest  was  intended  to  be  sold  under  the  second  proclamation. 
The  purchaser  purchased  for  a  small  sum,  about  Rs.  12,000,  but  he 
had  not  the  money  to  pay.  He  paid  merely  a  deposit.  He  subsequently 
conveyed  to  the  creditors  themselves.  There  can  be  no  doubt,  in  their 
Lordships'  minds,  that  when  he  purchased  he  was  purchasing  benamee 
for  those  creditors,  and  although  they  might  have  purchased  in  their  own 
names,  they  did  not  do  so,  because,  if  they  had  done  so,  they  would  have 
purchased  having  themselves  the  knowledge  of  all  that  bad  previously 
taken  place.  They  therefore  allowed  the  property  to  be  purchased  in  the 
name  of  a  clerk  of  one  of  the  execution  creditors  in  order  that  it  might 
appear  that  it  was  purchased  by  a  man  who  had  no  notice  of  what  had 
taken  place  previously. 

It  is  unnecessary  to  go  into  the  question  whether  the  estate  came 
from  the  paternal  ancestors,  or,  in  other  words,  whether  it  was  ancestral 
estate  or  not.  The  learned  counsel,  in  a  very  ingenious  argument, 
endeavoured  to  show  that  a  difference  existed  in  consequence  of  its  being 
an  estate  which  came  from  the  maternal  and  not  from  the  paternal 
grandfather,  and  consequently  that  ic  was  not  ancestral  estate.  But  that 
makes  no  difference  in  the  persent  case.  If  the  whole  estate  could  have 
been  put  up  for  sale  it  was  not  put  up.  It  is  not  a  question  of  what  the 
Court  could  have  done,  [251]  or  what  they  ought  to  have  done,  but 
they  did,  what  was  put  up  for  sale,  and  what  was  purchased.  If  what 
was  put  for  sale  was  merely  the  estate  which  the  father  had  in  his  life- 
time, then  what  the  purchaser  purchased  was  only  that  interest. 
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1887  The  High  Court  having  carefully  reviewed  the  whole  of  the  evidence, 

MARCH  10.  and  the  whole  of  the  documents,  came  to  the  conclusion  that  the  first 

Court  was  right  in  finding  that  all  that  was  intended  to  be  sold,  and   all 

PRIVY      that  was  sold    was  the    life-interest   of    the    father,    and  not  the    whole 

COUNCIL,  interest  in  the  zamindari. 

~~  Their  Lordships   entirely   agree  with   the   conclusion    at  which  the 

.p  P    _       High  Court  has  arrived,  and  they    will  therefore    humbly    advise    Her 
a.  i  i  ~KO.-  Majesty    to  affirm  the  decree  of  the  High  Court,  and  the  appellant  must 

'      ~  pay  the  costs  of  the  appeal. 
M2 '  s  Appeal  dismissed. 

Solicitors    for    the    appellants  :  Messrs.   Burton,  Yeales,    Hart,  and 

\l          Burton' 

Solicitors  for  the  respondent. :  Messrs.  Lawford,  Waterhouse,  and  Latv- 

ford. 


10  H.  251. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


SUBBAYYA  (Plaintiff),  Appellant  v.  SURAYYA  AND  OTHERS 
(Defendants,}  Respondents*       [27th  July,  1886,  and  22nd  March,  1887.] 

Hindu  Law— Self -acquired  immoveable  property — Nuncupative  will—Disinherison  of 
an  undivided  son. 

Under  Hindu  law,  a  father  bas  power  by  a  nuncupative  will  to  dispose  of  self- 
acquired  immoveable  property  as  be  pleases  and  to  the  complete  disinheriting  of 
an  undivided  son. 

A,  a  Hindu,  took  up  some  abandoned  waste  land  and  brought  it  into  cultiva- 
tion : 

Held,  that  the  true  test  as  to  whether  the  land  is  his  self-acquired  property  or 
not.  is  whether  it  was  brought  under  cultivation  by  family  oc  self-acquired  funds, 
and  the  onus  probandi  lies  upon  those  who  alleged  the  latter. 

APPEAL  against  the  decree  of  T.  Kamasami  Ayyangar,  Subordinate 
Judge  of  Cocanada,  in  Appeal  Suit  No.  87  of  1884,  confirm- [252] iug  the 
decree  of  A.  F.  Elliot,  District  Munsif  of  Cocanada,  in  Original  Suit 
No.  188  of  1883. 

This  was  a  suit  for  a  declaration  of  the  plaintiff's  title  to  certain  land, 
and,  to  set  aside  a  lease,  by  which  part  of  it  was  demised  for  three  years 
to  plaintiff  by  defendant  No.  3.  Defendants  Nos.  1  and  2  were  the  sons 
of  one  Chowdry,  deceased,  and  defendafnt  No.  3  was  his  widow.  The 
land  in  question  was  found  to  have  been  the  self-acquired  property  of 
Chowdry,  being  waste  land  brought  under  cultivation  by  self-acquired 
funds,  and  the  evidence  showed  that  the  day  before  his  death  he  told  de- 
fendant No.  1  that  he  should  divide  the  land  with  defendant  No.  3  in 
equal  portions.  The  land  was  divided  shortly  afterwards,  and  by  the  lease 
sought  to  be  set  aside,  part  of  it  was  demised  by  defendant  No.  3  to  the 
plaintiff  for  three  years.  Defendant  No.  2,  who  had  been  disinherited, 
objected  to  the  plaintiff's  taking  possession,  but  he  subsequently  executed 
a  sale-deed  to  the  plaintiff  of  the  whole  of  the  land,  under  which  the 
plaintiff  now  sought  to  have  his  title  declared. 

*  Second  Appeal  No.  703  of  1885. 
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This  suit  was  dismissed  in  both  the  lower  Courts,  and  the  plaintiff 
appealed. 

Mr.  Norton,  for  appellant,  argued  that  the  father  of  defendant  No.  2 
bad  no  right  to  dispose  of  the  whole  of  the  family  property,  even  if  it 
were  his  self-acquisition,  without  making  any  provision  for  his  son,  and 
that  a  mere  expression  of  intention  on  the  part  of  Chowdry  to  divide  the 
property  between  defendants  Nos.  1  and  3  could  not  deprive  defendant 
No.  2  of  his  rights  over  it. 

Mr.  Michell,  for  respondents. 

The  further  arguments  adduced  on  this  Second  Appeal  appear 
sufficiently  for  the  purpose  of  this  report  from  the  order  of  the  Court 
(COLLINS,  C.J.,  and  PAEKEE,  J.). 

"  OEDEK. — The  plaint  land  appears  to  have  been  taken  up  by  Chowdry 
at  the  request  of  the  Tahsildar  when  it  was  waste,  and  had  been 
abandoned  by  other  cultivators.  We  cannot  infer  from  that  fact  alone 
that  ib  is  necessarily  to  be  regarded  as  self-acquired  property.  The  ordinary 
presumption  would  be  that  Chowdry  acquired  it  for  the  benefit  of  his 
family  and  brought  it  under  cultivation  by  the  aid  of  family  funds,  in  the 
absence  of  evidence  that  he  had  self-acquired  funds  which  he  utilized  for 
that  purpose.  The  District  Munsif  says  that  Chowdry  acquired  the  Icmd  with- 
out the  use  of  any  patrimony,  and  be  might  have  said,  without  the  expen- 
[253]diture  of  any  funds  at  all,  since  the  land  was  taken  up  from  the 
Revenue  authorities  when  it  was  waste.  The  true  test  is  whether  it  was 
brought  under  cultivation  by  family  or  self-acquired  funds,  and  the  onus 
probandi  lies  upon  those  who  alleged  the  latter.  The  Subordinate  Judge 
has  clearly  put  the  issue  upon  the  wrong  side. 

"  We  must  ask  the  Subordinate  Judge  to  re-try  this  issue  upon  the  evi- 
dence on  record  and  upon  any  further  evidence  which  the  parties  may 
adduce  and  in  the  event  of  his  agiin  finding  that  the  land  was  the  self- 
acquired  property  of  Chowdry  he  will  proceed  to  try  the  further  issue 
whether  according  to  Hindu  Jaw  a  father  has  power  by  a  nuncupative  will 
to  dispose  of  self-acquired  immoveable  property  as  he  pleases  and  to  the 
complete  disinheriting  of  an  undivided  son. 

"We  are  clearly  of  opinion  that  the  evidence  as  to  what  took  place 
the  day  before  Chowdry  diod — if  it  is  true — would  establish  a  bequest  to 
take  effect  after  the  death  of  the  testator  and  not  a  gift,  inter  vivos." 

Tha  Subordinate  Judge  hiving  found  the  above  issues  in  the  affirma- 
tive, the  Cjurt  delivered  tha  following 

JUDGMENT. 

Wo  must  accent  the  finding  of  the  lower  Court  that  the  land  is  the 
self-acquisition  of  Chowdry,  and  we  have  already  expressed  our  opinion 
that  the  evidence  of  what  uook  place  the  day  before  Chowdry'a  death  would 
establish  a  bequest  to  taku  effect  after  the  death  of  the  testator  and  not 
a  gift,  inter  vivos, 

TUB  power  of  a  Hindu  governed  bv  the  law  of  the  Mitakshara  to 
make  a  testamentary  disposition  is  unquestioned,  as  also  bin  power  to 
make  it  by  nuncupative  will — Vallinayagam  Pillai  v.  PacJiche  (1),  Grini- 
vasammal  v.  Vijayammal  (2),  Baboo  Beer  Pertab  Sahec  v.  Maharajah  Rajen- 
der  Pertab  Sahce  (3).  The  only  contested  question  is  as  to  his  power  to 
make  such  a  testamentary  disposition  to  the  complete  disinheriting  of  any 
one  of  his  male  descendants. 


1887 

MARCH  22. 

APPEL- 
LATE 
CIVIL. 

10  M.  231. 


(1)  1  M.H.O.B.  326. 
M  III— 117 


(2)  3  M.H.O.E.  37. 
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[Yol. 


APPEL- 
LATE 
CIVIL. 

10  M.  231. 


1887  We  can  see  no  reason  to  differ  from  the  view  expressed  by  the  lata 

MARCH  22.  Chief  Justice  of  this  Court  in  Ponnappa  Pillai  v.  Pappuvayyangar  ( 1), 
that  the  power  of  the  father  to  deal  with  self-acquired  immoveable  property 
at  his  pleasure  is  unfettered  by  legal  obligation,  though  the  exercise  of 
the  power  to  the  extent  of  depriving  his  family  of  the  means  of  support 
would  still  be  considered  as  [254]  contravening  a  moral  duty.  These 
observations  were  concurred  in  by  our  learned  colleague  Muttusami 
Ayyar,  J. 

The  same  rule  was  followed  in  Baba  v.  Timma  (2)  as  far  as  ^elf- 
acquired  property  was  concerned  ;  and  the  Allahabad  High  Court  in  a  case 
precisely  similar  to  the  present,  Sital  v.  Madho  (3),  which  was  also  a  case 
under  Mitakshara  law,  has  taken  the  same  view  as  to  the  validity  of  an 
exclusive  gift  to  one  son  of  self-acquired  property.  Ifc  is  admitted  that  in 
Bengal  a  father  has  such  powers. 

It  is  urged  that  the  Privy  Council  in  Lakshman  Dada  Nazk  v. 
Bamchandra  Dada  Naik  (4)  have  thrown  out  doubts  upon  the  former 
Madras  rulings,  but  that  decision  was  anterior  to  the  Full  Bench  case — 
Ponnappa  Pillai  v.  Pappuvayyangar  and  the  doubts  expressed  were  as 
regards  ancestral  and  not  self-acquired  property. 

We  may  refer  also  to  the  remarks  of  this  Court  in  the  Sivagiri  case  (5) 
on  the  distinction  between  ancestral  and  self-acquired  property.  But  in 
Chapter  1,  Section  V,  Clause  9,  the  author  of  the  Mitakshara  says :  "  The 
grandson  has  a  right  of  prohibition,  if  his  unseparated  father  is  making  a 
donation  or  sale  of  effects  inherited  from  the  grandfather,  but  he  has  no 
right  of  interference  if  the  effects  were  acquired  by  the  father.  On  the 
contrary,  he  must  acquiesce,  because  he  is  dependant."  In  Clause  10  he 
states  :  "  Consequently  the  difference  is  this ;  although  he  have  a  right  by 
birth  in  his  father's  and  his  grandfather's  property,  still  he  is  dependant 
on  his  father  in  regard  to  the  paternal  estate,  and  since  the  father  has  a 
predominant  interest  as  it  was  acquired  by  himself,  the  son  must  acquiesce 
in  the  father's  disposal  of  his  own  acquired  property ;  but  since  both 
have  indiscriminately  a  right  in  the  grandfather's  estate,  the  son  has  a 
power  of  interdiction  (if  the  father  be  dissipating  it)."  According  to 
Vignyanesvara  Yogi,  the  author  of  the  Mitakshara,  the  son's  ownership  in 
ancestral  estate  is  not  subordinate  but  co-ordinate,  and  it  is  dependent 
only  when  the  father  himself  acquires  the  property. 

That  decision  was  subsequently  varied  by  the  Privy  Council — Mutta- 
yan  Chetti  v.  Sangili  Vira  Pandia  Chinnatambiar  (6),  on  the  ground 
that  the  Court  should  have  followed  the  rule  laid  down  in  Girdharee  Lall 
v.  Kantoo  Lall  (7),  and  that  the  whole  interest  in  the  zamindari,  which 
defendant  had  taken  by  heritage  from  [255]  his  father,  was  liable  as 
assets  by  descent  for  the  payment  of  his  father's  debts.  That,  however, 
does  not  detract  from  the  weight  of  the  remarks  distinguishing  between 
the  son's  rights  in  ancestral  and  paternal  self-acquired  property. 

On  these  grounds,  we  are  of  opinion  that  the  finding  of  the  Subordi- 
nate Judge  was  correct,  and  we  dismiss  this  Second  Appeal  with  costs. 


(l)  4  M.  l  (42), 
.(5)  3  M.  370. 


(2)  7  M.  357. 
(6)  9  I  A,  128. 


(3)  1  A.  394. 
(7)  1  I  A,  321, 


(4)  7  I.  A.  181, 
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10  M.  255  =  1  Weir  413. 
APPELLATE  CEIMINAL.  MARCH  is. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  APPEL- 

Kernan  and  Mr.  Justice  Brandt. 

LATE 

QUEEN-EMPRESS  v.  KOTAYYA  AND  ANOTHER.*  CRIMINAL. 

[22nd  February  and  18th  March,  1887.]  10  M.  285  = 

Penal  Code,  Sections  22,  378,  379  -Theft  -Moveable  property.  *  Weir  i13' 

A   dug  up  and   immediately  carried  away,    without   any  authority  or  right 
several  cart-loads  of  earth,  part  of  unassassei  lands  of  a  village  : 

Held,  that  A  was  not  guilty  of  thefc. 
[Overruled,  27  M.  531  =  14  M.L.J.  155-(158)  =  1  Weir  417;  Diss.,  15  B.  702  (703).] 

THIS  was  a  case  referred  for  the  orders  of  the  High  Court,  under 
Section  438  of  the  Coda  of  Criminal  Procedure,  by  W.  R.  Weld,  Acting 
District  Magistrate  of  Kistna. 

The  case  was  stated  as  follows  : — 

"  The  two  accused  in  this  case  have  been  convicted  of  theft  punishable 
under  Section  379  of  the  Indian  Panal  Code  for  taking  soma  cart-loads  of 
earth  from  a  piece  of  poramboke  land." 

The  accused  did  not  appear. 

The  Government  Pleader  (Mr.  Powell),  for  the  Crown. 

The  arguments  adduced  in  the  support  of  the  conviction  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment. 

The  Court  (COLLINS,  C.J.,  and  BRANDT,  J.)  being  equally  divided  in 
opinion  recorded  the  following  opinions,  under  Section  429  of  the  Code  of 
Criminal  Procedure : 

OPINIONS. 

COLLINS,  C.J. — The  defendants  have  been  convicted  of  theft  under 
Section  379,  Indian  Penal  Code,  and  fined  5  rupees  each. 

[256]  The  facts  are  as  follows  : — 

On  the  outskirts  of  the  village  of  Amaravaram  there  is  some  un- 
assessed  waste  land.  The  defendants  removed  a  portion  of  this  land  and 
carted  away  some  cart-loads  of  the  earth.  Section  378  enacts — Whoever 
intending  to  take  dishonestly  any  moveable  property  out  of  the  possession 
of  any  person  without  that  person's  consent,  moves  that  property  in  order 
to  such  taking,  is  said  to  commit  theft.  Explanation  1  to  that  section 
says,  a  thing  so  long  as  it  is  attached  to  the  earth  not  being  moveable 
property  is  not  the  subject  of  theft ;  but  it  becomes  capable  of  being  the 
subject  of  theffc  as  soon  as  it  is  severed  from  the  earth. 

Section  22,  Indian  Penal  Code,  defines  moveable  property  as  intended 
to  include  corporeal  property  of  every  description  except  land  and  things 
attached  to  the  earth  or  permanently  fastened  to  anything  which  is 
attached  to  the  earth. 

The  defendants  were  convicted  not  of  stealing  any  "  thing"  severed  from 
the  earth,  bub  the  earth  or  land  itself.  The  case  of  The  Queen  v.  Tamma 
Ghantaya  (1)  is  undoubtedly  good  law,  but  the  point  there  decided  is  a  very 
different  one  from  this. 

I  am  of  opinion  that  the  charge  of  theft  cannot  be  sustained  and  that 
the  conviction  must  be  reversed  and  the  fine  returned  to  the  defendants. 

*  Criminal  Revision  Case  No.  340  of  1886. 
(1)  4  M.  228. 
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1887  BRANDT,  J. — The  accused  dug   out  and  removed   some  cart-loads  of 

MARCH  IS.  soil  from  a  piece  of  waste  land  belonging  to  Government ;  the  accused    had 

no  right  to  take  the  soil,  and  it  is  found  that  they    took  it  dishonestly,   for 

APPEL-     their  own  private  use,  for  gain  to  themselves  by  unlawful  means,  they  not 

LATE       being  entitled  to  the  property  taken. 

CRIMINAL.  The  rule  that  by  Common  Law  larceny  cannot  be  committed  of  things- 
which  savour  of  the  realty  and  are  part  of  the  freehold,  does  not  apply  in 
=  respect  of  theft  as  defined  by  the  Indian  Penal  Code  ;  see  Explanations  to 
1  Weir  413.  Section  378  ;  (see  also  5  M.  H.  C.  R.  App.  XXXVI)  I  also  accept  the  exposi 
tion  of  the  law  on  this  subject  contained  in  The  Queen  v.ThammaGhantaya(li.} 
that  the  rule  as  to  things  immoveable  becoming  moveable  by  severance, 
applies  in  the  case  of  "  stones  quarried,  minerals,  iron  or  salt  collected,  as 
well  as  to  timber  which  has  grown  or  edifices  which  have  been 
raised  on  the  land ;"  and  I  am  unable  to  draw  any  distinction  between 
[257]  such  material  objects  and  gravel,  soil  or  earth  excavated  and 
reduced  into  possession  after  severance  from  the  lind  or  earth  in  which 
it  was  embedded  or  to  which  it  was  before  '  permanently  attached.'  Nor  is 
it  material,  as  it  seams  to  me,  that  there  was  no  interval  between  the 
severing  and  the  taking. 

"  Moveable  property"  is  defined  in  Section  22,  Indian  Penal  Code,  as 
including  "  corporeal  prooerty  of  every  desaription  except  land  and  things 
attached  to  the  eartti  or  permanently  fastened  to  anything  attached  to 
the  earth,"  but  under  the  Explanation  tj  Section  378,  the  very  things 
which  so  long  as  they  are  attached  to  the  earth  are  not  the  subject  of 
theft,  become  so  by  severance. 

Soil  before  it  is  removed  from  the  earth  or  land  of  which  it  is  a  part, 
might  be  described  as  'land  ; '  but  the  theft  is  not  of '  land  '  but  of  soil  or 
earth  severed  from  the  land,  and  I  am  not  prepared  to  hold  that  the  con- 
viction is  bad  in  law.  Stating  the  prooosition  conversely,  I  hold  that, 
under  the  Code,  theft  may  be  committed  in  respect  of  soil  removed  from 
land  in  which  before  severance  it  was  embedded  or  to  whioh  it;  was  '  per- 
manently attached.'  And  I  woull  refuse  to  interfere  in  revi8ion. 

This  case,  with  the  above  opinions,  was  laid  under  Section  439  of  the 
Code  of  Criminal  Procedure  before  Kernan,  J.,  who  delivered  the  following 

JUDGMENT. 

The  accused  dug  up  and  immediately  carried  away,  without  anv 
authority  or  right,  several  cart-loids  of  earth,  part  of  un assessed  lands  of 
a  village.  He  was  convicted  undor  Section  378  and  sentenced  under 
Section  379,  Indian  Penal  Code. 

I  think  the  facts  do  not  bring  the  offence  within  S9ction  378,  Indian 
Penal  Code,  inasmuch  as  the  property  taken  was  not  "  move*ble  property  " 
within  Sections  22  and  378  of  the  Code.  Section  22  of  the  Code  states 
*'  the  words  '  moveable  property  '  are  intended  to  include  corporeal  pro- 
perty of  every  description,  except  land  and  things  attached  to  the  earth  or 
permanently  fastened  to  anything  which  is  attached  to  the  land." 

Section  378  provides  that  dishonest  takrng  of  moveable  property  is 
theft.  '  Explanation  1  to  Section  378  states  that'a  tiling  which  is  attached 
to  the  earth  not  being  moveable  property,  is  not  the  subject  of  theft,  but  is 
capable  of  being  subject  of  theft,  as  soon  as  it  is.  severed  from  the  earth. 

The  illustration  "  a  "to  Section. 378  givas  the  case  of  a  tree  growing, 
which  A  severs,  with  dishonest  inteation  of  taking  it,  and  [258]  states 
that  as  soon  as  he  severs  it,  he  has  committed  theft:  It  will  be  observed 

U)  '4  M.  228. 
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that  in  Sections  22  and  378,  Indian  Penal  Code,  and  in  the  Explanation        1887 
No.  1  to  Section  378,  certain  property  mentioned  as  being  a  possible  sub-    MARCH  18. 
ject  of  theft  is  property   "  attached"  to  the  earth.     The  illustration  "  a," 
though  not  exhaustive,  cleaHy  exolains  that  the  pronerty  that  may  be  so     APPEL- 
subject,  means  property  different  and  distinguished   from  the  earth  itself.       LATE 
In  this  case,  the  accused  severed  and  took  (not  what  was  attached  to  the  CRIMINAL, 
earth  but)  what  was  itself  part  of  the  earth. 

Section  22  and  Section  378,  are  framed  on  the  lines  of  the  Common  10  M.  255= 
Law  of  England  as  to  larceny,  with  some  of  the  modifications  introduced  *  Weir  413. 
by  statute. 

At  Common  Law.  larceny  could  only  be  committed  in  respect  of 
"  mere  personal  goods."  But  of  personal  goods  which  savoured  of  the 
realty,  no  larceny  could  be  committed  such  as  corn  and  grass  growing 
on  the  ground,  or  fruit  upon  trees  or  wood  growing,  but  if  the  owner 
cut  anv  of  them,  then  larceny  might  be  committed  of  the  thing  cut  (1). 

Several  statutes  provided  that  if  any  one  stole  or  severed  with  intent 
to  steal  such  things,  he  might  he  convicted  of  larceny  (2). 

The  case  in  5  M.H.C.R.  App.  XXXVI  was  theft  of  a  tree,  and  was 
clearly  within  Section  378. 

In  The  Queen  v.  Tamrna  Ghantaya  (3),  the  point  referred  was,  whether 
on  the  facts  lound,  the  Government  were  in  legal  possession  of  the  salt 
which  it  was  stated  in  the  reference  that  the  accused  took. 

The  salt  was  a  natural  produce  of  the  earth,  b'eing  an  efflorescence 
from  it  on  the  surface  of  it  and  was  attached  to  tbe  earth.  The  Court  so 
treated  the  salt  in  that  case  and  thus  the  taking  of  it  was  held  to  be  as  much 
within  Sections  22  and  378  as  the  taking  of  grass  growing  on  the  ground, 
corn,  fruit  and  trees  attached  to  the  earth.  That  case  is  not  an  authority 
for  the  proposition,  that  if  a  person  quarried  stone  or  minerals,  or  dug  up 
and  severed  part  of  the  earth  from  the  rest  of  the  earth,  the  material  so 
quarried  or  severed  became  changed  from  being  part  of  the  earth  and  as 
such,  not  moveable  uroperty,  to  the  condition  of  being  "  moveable  property" 
within  Sections  22  and  378,  Indian  Penal  Cede. 

[259]  The  owner  of  land  could  alter  the  character  of  any  part  of  the 
land  or  of  things  attached  totheland  by  severance  and  then  the  things 
severed  became  personal  goods.  Stone  and  minerals  quarried  by  the 
owner  and  trues  or  other  produce  of  the  earth  severed  from  it  by  tbe  owner, 
were  always  treated  as  personal  goods  ;  and  I  see  no  reason  why  clay  (part 
of  the  earth)  dug  up  by  the  owner  and  set  apart  for  removal  and  use,  in  a 
loose  state,  should  not  also  be  considered  as  raoveable  property. 

But  if  &  person  severed  things  attached  to  the  earth  aud  if  he  immedi- 
ately took  them  away,  such  taking  was  not,  at  Common  Law,  considered 
larcenv  (l). 

However,  Explanation  2  to  Section  378  meets  this  point  as  regards 
things  attached  to  land,  by  providing  that  a  moving  effected  by  the  same 
act  which  effects  the  severance,  may  he  theft. 

But  the  case  where  a  thief  quarries  stone  or  minerals  or  digs  up  part 
of  the  earth  is  not  provided  for  by  Section  378. 

In  my  judgment,  the  conviotion  for  theft  should  be  set  aside  and  I 
order  accordingly.  The  fine,  if  paid,  to  be  refunded. 


(11  3  Co  Inst.,  109. 

(2)  3  Will,  and  M.  c  9  ;  7  and  8  Geo.  4,  c.  29  ;  24  and  25  Vio.,  c.  96. 

(3)  4  M.  228. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 

SITAYYA  (Plaintiff),  Appellant  v.  BANG  ARE  DDI  AND  OTHERS 
(Defendants),  Respondents*      [22nd  March  and  20th  April,  1887.] 

Indian  Limitation  Act — Act  XV  0/1877,  Section  19,  Schedule  II,  Article  85— Acknow- 
ledgment- Mutual  open  and  current  accounts. 

A  acted  as  commission  agent  for  B  and  C.  A  furnished  a  debit  and  credit 
account  in  February  1878.  The  account  was  disputed  and  the  matter  was  referred 
to  arbitration  :  for  which  purpose  in  March  1880  a  "  Memorandum  of  items  to  be 
settled  "  was  drawn  up  ana  signed  by  B  and  C,  in  which  they  denied  that  any 
balance  would  be  iound  due  to  A,  but  admitted  that  accounts  must  be  taken  and 
that  they  would  be  liable  if  any  balance  were  found  due  to  A.  In  June  1880  B 
signed  and  supplied  to  the  arbitrator  an  account  on  behalf  of  himself  and  C,  which 
contained  a  similar  admission.  The  arbitrator  made  an  award  which  was  set 
aside.  A  filed  a  suit  against  B  and  G  in  September  188-2  for  a  balance  due  to  him  : 

[260]  Held,  that  the  accounts  were  mutual  open  and  current  accounts  ;  that 
B  and  0  had  made  *n  acknowledgment  of  their  debt  to  A  ;  and  that  the  suit  was 
not  barred  by  limitation. 

[F.,  2Ind.  Gas.  370  =  3  S.L.R.  53;  Appr.,  33  C.  1047  (1060)  (P.C.)  =  3  A.L.J.  525  = 
SBom.L.R.  501  =  4  C.LJ.  94  =  10  C.W.N,  874  =  33  LA.  165  =  16  M.L.J.  300  = 
1  M.L.T.  199  =  -2N.L.R.  130;  R,  22  B.  606(610);  36  M.  6S  (70)  =  21  M.L  J. 
1024  =  10  M.L.T.  251  =  (1911)  2  M.W.N.  225;  6  Ind.  Gas.  948  =  55  P. R.  1910  = 
136P.L.R.  1910.] 

APPEAL  against  the  decree  of  L.A.  Campbell,  District  Judge  of  Kistna, 
in  Original  Suit  No.  7  of  1883. 

This  was  a  suit  to  recover  the  sum  due  on  an  account  stated  between 
the  plaintiff  and  defendants  Nos.  1  and  4.  Defendants  Nos.  2  and  3  were 
merely  made  parties  to  have  the  accounts  taken  in  their  presence. 

The  plaintiff  acted  as  commission  agent  for  the  defendants  Nos.  I  and 
4,  and  bought  and  sold  goods  on  their  account  and  occasionally  received 
goods  from  them  on  his  own  account. 

In  February  1878,  the  plaintiff  furnished  them  with  an  account  up  to 
20th  January  1878.  showing  a  sum  due  to  him.  The  defendants  paid  a 
certain  sum  on  account,  but  said  the  accounts  were  incorrect.  On  the 
25th  September  1878,  defendant  No.  4  wrote  a  letter  to  the  plaintiff  (filed 
as  Exhibit  B),  in  which  the  following  passage  occurred: — 

"  Had  you  come  with  him  (meaning  the  plaintiff's  brother)  the 
accounts  could  have  been  looked  into  in  our  presence,  and  it  would  have 
been  convenient  to  settle  all  disputes  personally.  Though  E  wrote  to  you 
to  come  in  that  manner,  you  did  not  do  so.  Therefore  the  following 
discrepancies  have  been  found  on  comparing  with  the  telegrams  and  your 
letters  which  are  here." 

It  was  subsequently  agreed  to  submit  the  disputes  to  arbitration,  and 
on  31st  March  1880,  defendants  Nos.  1  and  4  signed  a  document  (filed 
as  Exhibit  A)  headed  ''Memorandum  of  items  to  be  settled"  between  them 
and  the  plaintiff,  as  to  the  contents  of  which,  see  the  judgment  of  the 
Court,  infra,  p.  262. 

On  the  14th  June  1880,  defendant  No.  4  by  the  direction  of  the 
arbitrator  made  out  an  account  (filed  as  Exhibit  EE)  on  behalf  of  himself 
and  defendant  No^  1,  giving  a  list  of  shipments  and  prices  of  goods  sent 
by  and  to  the  plaintiff,  and  alleging  that  a  balance  would  ultimately  be 

•  Appeal  No.  Ill  of  1885. 
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found  due  from  the  plaintiff.  The  arbitrator  made  an  award  which  was 
subsequently  set  aside  by  the  Court. 

The  plaint  was  filed  on  the  5th  September  1882.  The  District  Judge 
dismissed  the  suit  on  the  ground  that  it  was  barred  by  limitation,  hold- 
ing that  the  accounts  between  the  parties  were  not  mutual  accounts 
within  the  meaning  of  the  Indian  Limitation  Act,  [261]  Schedule  II,  Arti- 
cle 85  ;  that  the  defendants  never  admitted  indebtedness  to  the  plaintiff  ; 
and  that  consequently  there  was  no  acknowledgment  of  the  debt  by  the 
defendants. 

The  plaintiff  appealed. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  appellant. 

Rama  Rau,  for  respondents. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (KERNAN  and 
MUTTUSAMI  AYYAR,  JJ.). 

JUDGMENT. 

The  plaintiff  sues  to  recover  a  balance  of  Eupees  22.751-15-4  alleged 
to  be  due  by  the  defendants  Nos.  1  and  4  to  the  plaintiff  on  account  of 
mutual  dealings  between  them.  The  District  Judge  dismissed  the  suit  as 
being  barred  by  limitation. 

The  facts  are — 

The  plaintiff  who  lives  at  Masulipatam  agreed  in  1876  with  the 
defendants  Nos.  1  and  4  who  live  at  Nellore  to  buy  grain,  oilseeds,  &c., 
and  to  forward  the  goods  to  the  defendants,  and  the  defendants  agreed  to 
pay  the  plaintiff  therefor  by  remittances  in  cash  or  in  hundies  or  drafts, 
and  to  pay  him  commission  on  the  amount  of  such  goods. 

The  plaintiff,  during  the  year  1877,  forwarded  to  the  defendants 
Nos.  1  and  4  large  quantities  of  grain  and  other  goods,  and  received  from 
time  to  time  large  remittances  from  the  same  defendants.  In  the  month 
of  December  1877,  the  defendants  Nos.  1  and  4  forwarded  to  the  plaintiff 
a  quantity  of  "  horns  "  at  a  price  of  Rupees  1,734-9-4  purchased  by  the 
defendants  at  the  plaintiff's  request  to  be  paid  for  by  the  plaintiff.  In  the 
month  of  December  1877,  the  defendants  Nos.  1  and  4  forwarded  to  the 
plaintiff  3,000  gunny  bags  to  be  sold  for  the  account  of  the  defendants. 

In  January  1878,  the  plaintiff  sold  on  account  of  the  deiendants  1,508 
gunny  bags  at,  it  is  said,  Rupees  227. 

In  February  1878,  the  plaintiff  furnished  to  the  defendants  an  account, 
up  to  the  26th  January  1878,  of  the  goods  sent  by  him  to  the  defendants, 
and  of  moneys  received  therefor,  and  of  the  sale  of  the  1,508  gunny  bags, 
showing  an  alleged  balance,  on  the  accounts  due  to  the  plaintiff,  of 
Rupees  19,915-6-10. 

That  account  did  not  debit  the  plaintiff  or  credit  the  defendants  with 
the  residue  of  the  3,000  gunny  bags,  nor  did  it  debit  the  plaintiff  or  credit 
the  defendants  with  the  price  of  the  horns  sent  by  the  defendants  to 
the  plaintiff  at  his  request.  In  1878,  plaintiff's  brother  [262]  went 
to  Nellore  in  reference  to  the  plaintiff's  account  so  furnished,  and  received 
about  Rupees  4,000  from  the  defendants,  but  the  defendants  objected  to 
the  account.  In  a  letter  dated  the  25th  September  1878  (Exhibit  B)  to  the 
plaintiff  from  defendant  No.  4,  the  latter  refers  to  the  account  pent  by 
plaintiff  and  to  the  absence  of  the  defendant  No.  1  at  Madras  and  to  the 
fact  that  the  plaintiff's  brother  and  gumasta  had  not  the  plaintiff's  voucher?, 
and  says  that  the  accounts  could  not  then  be  settled.  He  says,  "  Had  you 
come  with  him  (tbe  plaintiff's  brother)  the  accounts  could  have  been  looked 


APPEL- 
LATE 
CIVIL. 

10  M.  259. 


10  Mad.  263 


INDIAN   DECISIONS,  NEW  SERIES 


[Yol. 


i887 

APRIL  20. 

APPEL- 
LATE 
CIVIL. 

10  M.  259. 


into  in  our  presence,  and  it  would  be  convenient  to  settle  all  disputes 
personally."  He  then  points  out  many  objections  mide  by  the  defendants 
to  the  plaintiff's  accounts,  and  amongst  others  the  omission  to  introduce 
into  the  account  to  the  debit  of  the  plaintiff  tho  price  of  tb->  horns  supplied. 

The  difference  between  the  plaintiff  and  the  defendants  related  to 
large  sums,  and  it  was  agreed  in  1880  that  accounts  between  the  parties 
should  be,  and  they  were,  referred  to  Koka  Alasangari  Naidu  as  mediator. 
On  the  31st  of  March  1880,  the  defendants  Nos.  1  and  4  signedthe  Exhibit  A, 
which  is  headed  ''Memorandum  of  items  fco  be  settled  between  Sitayya  (the 
plaintiff)  and  the  defendants  Nos.  1  and  4,  presented  to  K  Alasangari  Naidu 
(mediator)  residing  in  Nellore.  by  Burla  Ranga  Red<H  and  Muttarazu  Ven- 
kata  Eow  'defendants)."  This  document  refers  to  the  leLter  of  the  25th  Sep- 
tember 1878  already  mentioned,  an-i  states  that  the  plaintiff  did  nor.  reply, 
and  that,  the  items  speci6ed  in  that  letter  should  be  recovered.  It  concludes 
that  "according  to  what  Sitayya  (plaintiff)  has  mentioned  in  the  cash 
account,  proper  vouchers  have  to  be  looked  into  in  person.  As  it  is  not 
convenient  to  mention  all  those  items  in  this  memorandum,  we  will  look 
into  and  settle  the  same  on  the  day  which  may  he  appointed  by  you  in 
respect  of  this.  You  should  receive  proper  vouchers  from  us  and  Sitayya 
(plaintiff)  in  respect  of  the  items  of  difference  of  price5*  mentioned  above 
and  in  respect  of  all  the  items  which  should  he  allowed  and  -is  due,  and 
settle  the  same." 

That  memorandum  was  delivered  by  the  defendants  Nos.  1  and  4  to 
the  mediator  ;  and  the  parties  on  the  llth  of  November  1881  proceeded  to 
have  their  mutual  accounts  examined  by  the  mediator.  The  mediator 
made  an  award  which  was  sec  aside  by  the  Disttict  Court,  and  afterwards 
by  High  Court. 

This  suit  was  fi'ed  on  the  5th  of  September  1882,  stating  the  [263] 
substance  of  the  matter  above  stated,  but  alleging  that  an  account  was 
furnished  by  him  to  the  defendants  down  to  the  25th  January  1878,  and 
another  account  to  the  23rd  of  March  1881,  taking  up  the  prior  account 
and  crediting  in  1879  and  in  1881  certain  sums  received  by  plaintiff 
on  the  sale  by  him  of  the  residue  of  the  gunny  bags  and  other  items 
and  showing  a  balance  of  Rupees  19,820-11-7  due  to  plaintiff.  In 
the  plaint,  the  letter  of  tho  25th  September  1878  and  the  memorandum 
of  the  31st  of  March  1880  are  stated,  and  tho  plaintiff  prayed  for  a 
decree  that  the  sum  claimed,  amounting  to  Rupees  22,751-15  4  and 
costs,  should  be  paid  to  him.  The  defendants  pleaded  that  the  suit  was 
barred  by  limitation ;  that  thera  were  no  mutual  accounts  between 
plaintiff  and  defendants.  At  the  trial,  the  plaintiff  proved  amongst  other 
things  the  furnishing  of  the  accounts  to  the  defendant  in  February,  1878 
and  in  March  1881,  and  the  letter  of  the  25th  September  1878  and 
memorandum  of  the  31st  of  March  1880,  and  also  an  account  (Exhibit 
RR)  made  out  on  behalf  of  the  defendants  Nos.  1  and  4  by  the 
defendant  No.  4  by  direction  of  the  mediator,  signed  the  14fh  of  June  1880. 
In  this  account  (Exhibit,  RR).  the  defendants  gave  a  list,  of  the  shipments 
of  grain,  seed,  &c.,  and  the  value  and  expenses  and  remittances,  and  also 
of  the  money  received  by  plaintiff,  Rupees  231.  for  gunnies  sold  in  1878, 
and  of  Rupees  1,734-9-4,  the  price  of  the  horns  supplied  to  the  plaintiff 
by  the  defendants.  In  a  note  to  that  Exhibit  RR.,  defendant  No.  4 
remarks  that  it  is  not  convenient  to  make  any  kind  of  entry  in  the  head 
"  balance  of  accounts  "  and  disputes  the  correctness  of  the  plaintiff's 
allegation  and  alleges  that  there  will  not  be  under  any  circumstances  any 
thing  found  due  by  them,  but  there  will  be  a  balance  found  due  to  them 
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by  the  plaintiff.  To  that  list  is  added  an  explanation  as  to  very  many 
items,  supporting  the  contention  of  defendants  and  showing  a  halance  of 
Kupees  13,946-7-4  aoe  to  defendants. 

The  third  issue  framed  was,  "  Is  the  plaintiff's  suit  barred  by  limita- 
tion ?"  On  this  issue,  the  ulaintiff  put  forward  two  answers — 

Firs5,  that  the  dealings  between  the  plaintiff  and  defendants  were 
mutual  Hccounts  under  Schedule  II,  Article  85  of  the  Limitation  Act,  1877  ; 
and  tne  last  item  admitted  or  proved  in  that  account  was  in  1879  and 
1881,  and  therefore  the  suit  is  not  barred. 

Second,  that  there  was  an  acknowledgment  under  Section  19  of  the 
Limitation  Act,  1877,  by  the  deiendants  Nos.  1  and  4  in  1880,  of  [264] 
liability  by  them  in  respect  of  plaintiff's  right  to  have  any  balance  due  to 
him  paid. 

The  District  Judge  held  that  the  accounts  between  the  parties  were 
not  mutual  accounts  within  Article  85.  In  this  he  is  clearly  wrong  (l). 
Plaintiff  had  a  claim  against  the  defendants  for  the  value  of  the  goods 
bought  by  him  and  shipped  to  the  defendants,  and  pending  that  ar-count, 
the  defendants  had  a  claim  against  the  plaintiff  for  the  value  of  horns 
supplied  to  p'aintifl  at  his  request,  and  for  the  price  of  gunny  bags  consign- 
ed by  the  defendants  to  plaintiff  for  sale.  The  account  never  was  settled 
between  the  parties,  and  it  was  open  and  current,  and  there  were  reciprocal 
demands  between  the  parties.  But  the  Judge  did  not  credit  the  plaintiff's 
allegation  that;  the  last  item  in  the  account  either  admitted  or  proved  was 
in  January  1879  or  March  1881,  and  he  held  the  plaintiff's  suit  was  barred. 
On  the  evidence  before  the  Judge,  we  cannot  say  he  was  wrong  as  to  the 
facts.  This  subject  will  be  referred  to  hereafter. 

As  to  the  acknowledgment.  The  District  Judge  observed  that  the 
letter  of  the  25th  September  1878  (Exhibit  B)  and  the  memorandum  signed 
by  the  defendants  on  the  31st  of  March  1880  (Exhibit  A)  pointed  out  that 
the  accounts  furnished  by  tho  plaintiff  were  incorrect  and  that  many  dis- 
crepancies existed  between  his  telegrams  and  letters,  and  that  the  nccounts 
had  to  be  settled  between  the  nartiBs  in  person.  He  held  that  there  was 
no  acknowledgment  in  Exhibit  A  or  ndmission  that  anything  "  is  due" 
to  the  plaintiff.  He  says  that  it  renewed  Exhibit  B  and  the  defendants' 
objections  thereon,  and  that  from  first  to  last  the  defendants  "  never 
admitted  indebtedness"  to  the  plaintiff. 

But  the  Limitation  Act  of  1877  does  not  require  as  an  essential 
of  an  acknowledgment  an  admission  of  money  being  due,  or  an  admission 
of  indebtedness,  as  was  required  in  Section  4  of  Act  XIV  of  1859,  and  in 
Section  20  of  Act  IX  of  1871.  Both  of  which  Acts  have  been  repealed. 
Under  the  Acts  last  mentioned,  the  operation  of  an  acknowledgment  to  bar 
limitation  was  limited  to  suits  to  recover  debts  and  legacies,  and  for  redemp- 
tion of  mortgages,  and  pledges  of  property  and  to  certain  execution  proceed- 
ings. But  in  the  Act  of  1877,  Section  19,  the  operation  of  an 
acknowledgment  extends  to  any  "  suit  or  application  in  respect  of  any 
property  or  right."  That  section  provides  that  if,  before  the  expiration  of 
[265]the  period  prescribed  fora  suit  or  at  plication  in  respect  of  any  property 
or  right,  an  acknowledgment  of  liability  in  respect  of  such  property  or  right 
has  been  made  in  writing,  signed  by  the  party  against  whom  such  property 
or  right  is  claimed,  a  new  period  of  limitation  according  to  the  nature  of 
the  original  liability  shall  be  computed  from  the  time  when  the  acknowledg- 
ment was  so  signed.  Such  acknowledgment  may  be  made  to  a  person 

(I)  (Reporter's  Note)  See  Lakshmayya  v.  Jagannathan,  10  M.  199. 
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other  than  the  person  entitled  to  the  property  or  right — see  Section  19, 
Explanation  1.  In  Section  19,  Explanation  2,  it  is  declared  that  "  signed  " 
in  that  section  means  either  personally  or  by  an  agent  duly  authorised 
in  that  behalf. 

The  right  claimed  by  the  plaintiff,  was,  and  is,  a  right  to  recover 
from  the  defendants  Nos.  1  and  4  a  balance  which  he  alleges  to  be  due  to 
him  on  the  accounts  between  them.  The  defendants  in  Exhibit  A,  though 
they  deny  that  any  balance  is  or  shall  be  found  due  by  them,  acknowledge 
that  the  accounts  must  be  taken,  and  that  they  are  liable  in  respect  of 
plaintiff's  right  to  pay  him  any  such  balance,  if  any,  that  might  be  found 
due  to  him — see  concluding  paragraph  of  Exhibit  A,  ante  page  262,  and 
see  Exhibit  BE.  Such  acknowledgment  of  liability  is  a  clear  inference 
from  the  terms  and  provisions  of  Exhibit  A.  When  Exhibit  A  was  signed, 
there  was  no  doubt  that  limitation  had  not  applied  and  there  was  no 
difficulty  in  each  side  admitting  liability  for  any  balance  found  due. 

For  the  purpose  of  an  acknowledgment  of  right  to  bar  limitation  the 
fact  that  the  defendants  in  the  acknowledgment  contended  that  nothing 
would  be  due  to  plaintiff  on  taking  the  accounts  is  immaterial — see  Prance 
v.  Sympson  (l)  and  Eiver  Steamer  Company,  re  (2).  The  acknowledgment  is 
of  the  plaintiff's  right  to  have  the  accounts  taken  and  of  the  defendants' 
liability  to  pay  any  balance  that  might  be  found  due  to  the  plaintiff. 
What  was  the  balance  must  depend  upon  the  taking  of  their  accounts. 
The  acknowledgment  contained  in  Exhibit  A,  dated  31st  March  1880,  was 
made  within  time  under  Section  19  of  the  Limitation  Act,  1877.  The 
result  is  the  decree  of  the  District  Judge  must  be  reversed  and  the  case 
remanded  for  trial,  as  the  Judge  .disposed  of  the  case  on  the  preliminary 
issue  of  limitation  which  excluded  evidence  on  the  record. 

[266]  No  relief  is  sought  by  the  plaintiff  against  the  defendants 
Nos.  2  and  3,  as  they  are  merely  made  parties  to  have  the  accounts  taken 
in  tbeir  presence.  No  objection  has  been  taken  by  them  or  on  their 
behalf. 


10  M.  266  =  11  Ind.  Jur,  253. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice 

Muttusami  Ayyar. 


PADAKANNAYA  (Defendant  No.  2)  Appellant  v.  NARASIMMA  AND  OTHERS 
(Plaintiffs),  Respondents.*      [llbh  October  and  13th  November,  1886.] 

Bent  Recovery  Act — Act  VIII  of  1865 — Mulageni  lease — Encumbered  tenancy — Sale  for 
arrears  of  rent. 

A  demised  land  to  B  on  a  rnulageni  lease.  B  mortgaged  his  tenancy  to  C.  The 
rent  under  the  mulageni  lease  fell  into  arrears,  and  A  obtained  a  decree  against 
B  for  the  amount : 

Held,  that  arrears  of  rent  are  not  a  first  charge  en  the  tenant's  holding,  and 
accordingly  that  the  landlord  could  not  execute  his  decree  by  eale  of  the  tenancy 
free  from  the  mortgage  created  by  the  tenant — Bajagopal  v.  Subbaraya  (I.L.R., 
7  Mad.  31)  followed. 

APPEAL  against  the  decree  of  H.  M.  Winterbotham,  District  Judge 
of  South  Canara,  confirming  the  decree  of  A.  Venkataramayya,  District 
Munsif  of  Mangalore,  in  Original  Suit  No.  40  of  1884. 

*  Second  Appeal  No.  13  of  1886. 
(1)  Kay,  p.  678.  (2)  L.R.  6  Ch.  App.  822. 
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The  plaintiff  was  the  mulagar  or  proprietor  of  certain  lands  of  which        1886 
defendant  No.  1  was  the   tenant   under  a  mulageni  or  permanent  lease     Nov.  13r 
granted  by  the  plaintiff's  father.     The  lease  reserved  a  certain  annual  rent 
which  subsequently  fell  into  arrears.     The  plaintiff  sued  defendant  No.  1     APPEL- 
to  recover  the  arrears  of  rent  and    obtained  a    decree  for  the  amount  in       LATE 
Original  Suit  No.  302  of  1881  on  the  file  of  the  District  Munsif  of  Bantval,      CIVIL, 
and  in  execution  of  the  decree  attached  the  mulageni  right  of  defendant 
No.  1.     But,   long  before  the  suit,  defendant   No.  1  had  mortgaged  his  10  M.  266  = 
mulageni  right   to   the  father  of   defendant  No.  2  under  Exhibit  II  of  il  Ind-  Jnr' 
which  the  material  parts  are  set  out  in  the  first  paragraph  of  the  judgment 
of  the  Court,    see  infra.     Defendant  No.  2  accord- [267]  ingly  preferred 
a  claim  as  mortgagee  in  the  attachment    by   the  plaintiff,  and   his  claim 
was  allowed.     The  plaintiff  brought  this  suit  under  Section  283    of  the 
Code  of  Civil  Procedure  fora  declaration  that  he  was  entitled  to  execute 
his  decree  by  the  sale  of  the  mulageni  right  of  defendant  No.  1  free  from 
the  mortgage  of  defendant  No.  2. 

Both  the  Lower  Courts  decreed  in  favor  of  the  plaintiff,  and  defend- 
ant No.  2  preferred  this  second  appeal. 

Ramachandra  Rau  Saheb  and  Srinivasa  Rau  for  appellant  argued 
that  the  plaintiff  could  only  sell  the  mulageni  interest  subject  to  the 
mortgage  of  defendant  No.  2,  because  defendant  No.  2  did  not  undertake 
to  pay  rent  either  expressly  or  impliedly,  and  was  not  a  party  to  the 
decree  sought  to  be  executed.  They  further  urged  that  the  decree  was 
only  a  monev  decree,  and  that  neither  ic  nor  the  mulageni  lease  made 
the  rent  a  charge  on  the  mulageni  interest  of  the  tenant ;  and  relied, 
inter  alia,  on  Rajagopal  v.  Subbarayti  (I.  L.  E.  7  Mad.  31). 

Gopala  Rau,  for  respondents. 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  MDTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

On  the  29th  June  1854,  the  plaintdff's  father  granted  the  land  in  suit 
to  the  defendant  No.  1  on  a  Mulageni "  or  permanent  lease.  On  the 
22nd  April  1865,  defendant  No.  1  mortgaged  his  "  Mulageni  "  right  to  the 
father  of  defendant  No.  2  with  possession.  Exhibit  II,  which  is  the 
instrument  of  mortgage,  contained  the  following  provision : — "Henceforth 
we  shall  cultivate  the  said  mortgaged  garden  and  land  as  under  you,  and 
pay  Government  assessment  out  of  the  produce  of  the  garden,  25  muras 
of  rice  for  mulageni  to  the  muli  proprietor  out  of  the  geni  of  the  fields, 
and  from  the  remaining  rice,  we  shall  pay  you  23  muras,  at  45  polike  as 
fixed  on,  at  your  house  at  the  two  suggi  (second  crops)  of  Kartigai  within 
the  30th  Palgunna  Babula  of  every  year,  and  get  receipt  for  the  same. 
The  time  fixed  for  redeeming  the  mortgaged  land  is  16  years  from  this 
date,  that  is  to  say,  the  Mesha  Sankramana  (the  commencement  of  the 
Mesha  month)  of  the  next  Vikrama  year.  Should  any  of  the  loan  obtain- 
ed by  us  and  part  of  the  interest  remain  unpaid,  we  shall  pay  for  the 
balance  of  rice  its  price  during  the  year,  with  interest  thereon  at  the  fixed 
rate,  and  release  the  mortgage  deed  and  the  [268]  mulageni  chit  and 
the  tahanama,  the  mortgage  deed  executed  to  Baliukraya  and  the  simple 
bond  which  we  have  given  you  and  the  garden  land,  &c." 

Subsequently  to  this  mortgage,  the  defendant  No.  1  allowed  the  rent 
due  to  the  plaintiff  (mulagar  or  proprietor)  to  fall  into  arrears ;  and  in 
Original  Suit  302  of  1881  on  the  file  of  the  Muosif  at  Bantwal,  the  latter 
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1886        obtained  a  money  decree  against  the  former  for  those  arrears.  In  execution 

Nov.  13.     of  the  decree,  the  plaintiff  attached  the  mulageni  right  of  defendant  No.  1, 

but  defendant   No.   2  preferred  a  claim  with  reference  to  his   mortgage. 

APPEL-     This  claim  being  allowed,  ihe  plaintiff  brought  this  suit  under  Section  283 

LATE       of  the  Coiie  of  Civil  Procedure  to  obtain  a  declaration  that  he  was  entitled 

Civil        ^o  recover  the  arrears  of  rent  decreed  to  him   by  the  sale  of  the  mulageni 

right  free  of  the  encumbrance  created  thereon  by  the  mo  tgagea  in  favour 

10  M.  286=  of  defendant  No.  2.  The  Courts  below  decided  in  favour  of  the  claim.    The 

11  Ind.  Jur.  District   Munsif  observed  that  the  rnulngeni  right  assigned  to  defendant 

283.  No.  2  by  way  of  mortgage  vested  in  him  subject  to  the  pre-existing  liability 
to  pay  rent ;  and  on  appeal,  the  District  Judge  agreed  with  him  and 
held  that  the  liability  to  pay  rent  was  inseparably  attached  to  the  right 
of  occupancy,  and  that  the  one  could  not  lie  severed  from  the  other  by  a 
mortgage  executed  by  the  tenant;  in  favour  of  a  third  party. 

Defendant  No.  2  contends  in  second  appeal  that  rent  is  not  a  first 
charge  on  land  as  considered  by  the  Judg^,  and  relies  on  Zamindar  of 
Rumnad  v.  Ramamany  Ammal  (1)  and  Virappa  v,  Kathana  (2). 

He  also  drew  our  attention  to  Munisami  v.  Dakshanamurthi  (3)  and 
stated  that  it  was  overruled  by  the  Full  Bench  decision  in  Rajayopal  v. 
Subbaraya  (4). 

In  I  he  Zamindar  of  Ramnad  v.  Ramamani  Ammal  (1)  one  of  tha 
questions  raised  for  decision  was,  whether  the  rent  due  to  the  zamindar 
was  a  charge  on  a  maganam  or  division  of  the  zamindari,  and  whether 
the  persons  who  purchased  it  subsequent  to  the  date  on  whicn  tne  rent 
claimed  accrued  cue  were  liable  for  its  payment  by  reason  of  the  pur- 
chase. It  was  held  in  1880  by  a  Division  Benc'i  of  this  Court  that 
poruppu  (annual  payment)  due  to  the  [269]  zamindar  was  rent  and  not 
peshcush,  and  that  as  such,  it  was  a  debt  due  to  the  zamindar  and  not  a 
charge  on  the  maganam. 

In  Munisami  v.  Dakshanamurthi  (3)  a  mittadar  at  Salem  brought  to 
sale  the  interest  of  a  puttadar  on  his  estate  for  arrears  of  rent  under 
the  provisions  of  Act  VIII  of  1865,  and  the  then  plaintiff  became  pur- 
chaser;  one  Kuppaiya  obtained  a  decree  against  the  puttadar  upon  a-  prior 
hypothecation  for  tue  sale  of  the  puttadar's  interest  in  satisfaction  of  his 
debt.  The  question  raised  for  decision  was  whether  the  interest  that 
passed  to  the  purchaser  at  the  sale  under  Act  VIII  of  1865  was  subject 
to,  or  free  of,  the  prior  hypothecation.  It  was  held  that  the  rent  was 
first  charge  on  the  land,  and  that  the  puttadar's  interest,  which  was 
the  subject  of  hypothecation,  was  an  interest  defeasible  on  the  exercise 
by  the  mittadar  of  his  power  of  s*le,  subject  to  the  provisions  of  Act  VIII 
of  1865. 

In  Rajagopal  v.  Subbaraya  (4)  (he  question,  whether  a  sale  by  a 
landlord  of  a  tenant's  interest  in  his  holding  for  non-p  lyment  of  rent  under 
Madras  Act  VIII  of  1865,  defeated  existing  incurnbrances,  was  again 
raised  before  a  Division  Bench.  As  the  prior  decisions  upon  that  ques^ 
tion  were  conflicting,  it  was  referred  to  a  Full  Bench  consisting  of  four 
Judges.  It  was  ruled  that  the  sale  was  subject  to  the  existing  encum- 
brances. The  ground  of  decision  was  that  the  course  of  legislation  from 
1802  and  the  provisions  of  Act  VIII  of  1865  were  incompatible  with  the 
view  that  what  the  landlord  was  entitled  to  sell  for  arrears  of  rent  was 
the  tenure  itself,  and  not  simply  such  property  as  existed  in  the  tenant  at 
the  time  of  the  sale. 
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In  Virappa  v.  Kathana  (1)  there  was  a  competition  between  a  prior 
purchaser  at  a  Court-sale  of  the  tenant's  interest  in  execution  of  a 
morr.gage  decree  and  a  subsequent  purchaser  at  the  sale  held  for  arrears 
of  rent  under  Act  VIII  of  1865.  The  decision  was  in  favor  of  the  former, 
and  it  followed  the  Full  Bench  decision. 

We  must  take  it  then  that  arrears  of  rent  are  not  a  first  charge  on 
the  tenant's  holding.  

Another  contention  in  second  appeal  is,  that  by  agreement  between  40  M-  266 : 
the   mortgagor  and    the   mortgagee,    the   rent    payable  to   the    rnulagar  **  I™*-  J° 
or    landlord    was    chtrged    on    the    land.     Bat   Exhibit    II,    [270]    on        253. 
which  the  contention    is  basjd,   evidences  only   an  undertaking  on   the 
part  of   the   mortgagor   to  pay  the  mulageni   rant  due  to  the   landlord 
out  of  each  year's  produce.     Further,  the  landlord  was  no  party  to  this 
instrument,  and  we  c%nnot  say  that  the  contention  is  well  founded.    How- 
ever this  may  be,  the  decree  under  execution  is  only  a  money  decree,  and 
in  the  case  of  a  competition  between  the  decree-holder  and  a  mortgagee, 
the  former  is  certainly  noi  entitled  to  bring  to  sale  the  execution  debtor's 
property  free  of  existing  incumbrances. 

We  decree  the  appeil  and  reverse  the  decrees  of  our  lower  Courts. 
The  first  respondent  will  pay  the  appellant's  costs  throughout. 


10  H.  270. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


ALWAE  AYYANGAR  AND  ANOTHER  (Plaintiffs),  Appellants  v.  SESHAMMAL 
AND  ANOPHEK,  (Defendants),  Respondents*      U9th  April,  1887.] 

Civil  Procedure  Code,  Sections  99,  99,  157,  153. 

A  District  Munsif  struck  a  case  off  the  file  of  his  Court  on  neither  party  appear- 
ing. Subsequently  on  an  application  by  the  plaintiff  the  casa  was  restored.  The 
order  of  restoratiioa  w*s  reversed  by  the  District  Judge. 

Held,  (1)  that  the  order  to  strike  off  the  case  was  illegal  ; 

(2)  that  assuming  that  tha  cise  was  dismissed,   no  apoeal  lay   to  the 
District  Juige  whosa  order  WAS  acDorlingly  nude  without  jurisdiction. 

[R.,  34  C.  235   (239)  =  5  C.L.J.    260  ;  18  M.L.J.  51   (55;  =  3  M.L.T.  225  ;  10  O.G.  171 
(172).] 

SECOND  aooeal  against  tha  decree  of  J.  H.  Nelson,  District  Judge  of 
Chingleput.  reversing  the  decree  of  N.R.  Narasimhayyar,  District  Munsif 
of  Trivellore,  and  Civil  Revision  Petition,  under  Section  622  of  the  Code 
of  Civil  Procedure,  praying  the  High  Court  to  revise  an  order  of 
J.  H.  Nelson,  District  Judge  of  Chingleput,  dated  18th  April  1885,  revers- 
ing an  onler  of  N.  R.  Narasimhiyyar,  District  Munsif  of  Trivellore,  daced 
21st  January  1885. 

A  suit  filed  in  the  Court  of  the  District  Munsif  of  Trivellore  WAS  by 
an  order,  dated  13th  December  1884,  struck  off  the  file  on  neither  party 
appearing.  On  2 1st  January  1885  the  District  Munsif  on  an  application 
by  the  plaintiffs  made  an  order  restoring  [271]  the  case  to  his  file. 
Against  the  last- mentioned  order  the  defendants  appealed. 

The  District  Judge  reversed  the  order  of  21st  January  1835. 

*  Second  Appeal  No.  770  of  1885  and  Civil  Revision  Petition  No.  245  of  1885. 

(1)  6M.  428. 
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The  plaintiffs  appealed. 

Subratnanya  Ayyar,  for  the  appellants  argued  that  the  proceedings, 
dated  the  13th  December  1884,  having,  according  to  the  Munsif,  been 
passed  under  Section  98  of  the  Code  of  Civil  Procedure,  no  appeal  lay  to 
the  District  Court  against  the  order,  dated  21st  January  D885  ;  and  that  if 
the  case  was  one  falling  under  Section  158  of  the  Code  of  Civil  Procedure, 
the  District  Court  should  have  upheld  the  order  of  the  District  Munsif, 
dated  the  21sl  January  1885,  whereby  the  order,  dated  the  13th  December, 
was  set  aside. 

Mr.  Subramanyam  and  Srirangacharyar,  for  respondents. 

The  further  arguments  adduced  in  this  case  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgmaot  of  the  Court  (KERNAN  and 
PARKER,  JJ.) 

JUDGMENT. 

The  order  of  the  13th  day  of  December  1884  of  the  Munsif  records 
that  neither  party  appeared  and  that  he  struck  the  case  off  the  file.  That 
was  illegal.  There  is  no  authority  in  law  justifying  the  Munsif  to  make 
such  order.  He  had  power  under  Sections  98  and  157  to  dismiss  the  suit 
as  neither  party  appeared. 

Assuming  he  did  dismiss  it,  then  it  was  open  to  the  plaintiff  to  apply 
under  Section  99  to  restore  it.  Tbe  Munsif  on  notice  restored  the  case, 
and  against  that  order  no  appeal  lay. 

An  appeal  was,  however,  made  to  the  District  Court,  and  that  Court 
finding  that  there  was  no  appeal  against  an  order  to  restore,  treated  the 
order  to  strike  off  the  file  as  decision  under  Section  158.  Now  Section  158 
did  not  apply  to  this  case,  as  the  application  to  adjourn  to  the  13th  was 
not  made  by  the  plaintiff  alone,  but  was  made  on  the  joint  application  of 
defendants  and  plaintiffs.  Section  158  applies  where  any  one  party  had 
a  case  adjourned  and  on  the  day  of  adjournment  he  is  not  ready.  That  is 
not  this  case.  Again  the  Munsif  did  nob  decide  the  case,  as  be  was  bound 
to  do  if  Section  158  applied.  His  order  was  to  strike  the  case  off  the 
file. 

In  Comalammal  v.  Rungasawmy  lyengar  (l),  Ambalavana  Padeiyatchi 
v.  Subramania  Padeiyatchi  (2),  the  plaintiff  who  got  time  did  not  produce 
his  witnesses  on  that  day. 

[272]  The  Munsif  says  he  proceeded  under  Sections  98  and  157. 

We  think  that  the  order  of  the  District  Judga  was  made  without 
jurisdiction,  and  we  accordingly  reverse  his  decree  of  the  18th  of  April 
1885  and  restore  the  order  of  the  Munsif  of  the  21st  of  January  1885 
with  costs  of  the  appeal  in  the  Court  below  and  the  costs  of  this  appeal. 

This  judgment  disposes  also  of  the  Civil  Eevision  Petition  245  of 
1885. 


a)  4  M.H.C.R.  56. 


(2)  6  M.H.C.R.  262. 


942 


III.J 


VENKATACHALAM  V.  MAHALAKSHMAMMA        10  Mad.  273 


10  H.  272. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyir  and  Mr.  Justice  Parker. 


VENKATACHALAM  (Plaintiff),  Appellant  v.  MAHALAKSHMAMMA 

(Defendant),  Respondent*      [22nd    November,  1886 

and  5bh  April,  1887.] 

Civil  Procedure  Code  (Act  VIII)  of  1959.  Section  148  —  Res  judicata— Previous  suit  by 
next  friend  dismissed  for  default— Evidence  of  fraud  of  next  friend— Limitation 
— Contract  by  a  minor— Ratification  by  acquiescence. 

A  sued  in  1885  to  recover  certain  estates  from  B,  alleging  claim  under  his  adop- 
tion which  took  place  in  1865.  A  suit  to  recover  the  same  estates  had  been  filed 
on  behalf  of  A  by  his  next  friend  and  had  been  dismissed  for  default  in  1872. 
In  1875  A,  being  still  a  minor,  relinquished  his  claim  to  the  estates  for  Bs.  12,000 
under  Exhibit  B  ;  but  now  alleged  that  he  thought  he  was  relinquishing  it  only 
in  favour  of  the  defendant's  predecessor  in  title  who  died  in  1883,  having  been  in 
possession  of  the  estates  since  1867.  The  plaintiff  attained  his  majority  in  1878: 

Br-ld,  that  thf  claim  was  res  judicata.  the  plaintiff  having  failed  to  prove  fraud 
on  the  part  of  his  next  friend  :  that  whether  the  cause  of  action  arose  in  1865  or 
1867,  it  was  equally  barred  from  1879:  that  assuming  tbe  plaintiff  was  a  minor 
of  15  years  of  age  at  the  date  of  the  deed  of  relinquishment,  it  is  not  likely 
he  would  not  have  understood  its  effect,  or  that  he  failed  to  ascertain  it  when 
he  attained  his  majority  in  1878. 

Per  cur. — The  plea  of  res  judicata  ordinarilv  presuppose*  an  adjudication  on 
the  merits  :  but  Section  148  of  the  Code  of  Civil  Procedure  (Act  VIII)  of  1859 
contains  a.  statutory  direction  that  in  case  the  plaintiff  neglects  to  produce  evi- 
dence and  to  prove  his  claim  as  he  is  bound  to  do,  the  Court  do  proceed  to  decide 
the  suit  on  puch  material  as  is  actually  before  it,  and  that  the  decision  so  pro- 
nounced shall  have  the  force  of  a  decree  on  the  merits,  notwithstanding  tbe 
default  on  the  part  of  the  plaintiff. 

[R.,  9C.W.N.  679  (688).] 

APPEAL  against  the  decree  of  J.  Kelsal,  District  Judge  of  Vizaga- 
patam,  in  Original  Suit  No.  6  of  1885. 

[273]  This  suit  was  filed  on  20th  June  1885  to  get  possession  of 
certain  estates  in  the  possession  of  the  defendant,  a  Hindu  lady,  and  for  a 
declaration  of  tbe  plaintiff's  title  thereto. 

The  plaintiff  set  up  the  following  case. 

In  1837  the  estates  in  question  descended  to  two  brothers,  Venkata 
Eau  and  Eami  Eau.  Venkata  Eau  managed  the  estates  until  1845,  when 
he  died  leaving  a  son  Venkatachalam.  The  Court  of  Wards  then  under- 
took the  management  of  the  estates  for  Eama  Eau  and  Venkatachalam, 
and  in  1863  (Eama  Eau  having  died  in  1851)  handed  them  over  to  Venkata- 
chalam. He  died  in  1865  leaving  a  widow  Eamayamrna  for  whom  the 
Court  of  Wards  undertook  the  management  for  two  years,  and  who  remain- 
ed in  possession  till  her  death  in  1883  when  she  was  succeeded  by  her 
daughter,  the  present  defendant.  The  plaintiff  now  alleged  that  he  had 
been  adopted  on  19th  August  1865  at  the  age  of  three  yeara  by  Bhanamma, 
widow  (since  deceased)  of  Eama  Eau,  acting  under  the  authority  of  her 
deceased  husband,  and  claimed  accordingly. 

The  defendant  denied  the  authority  and  the  adoption,  and  further 
alleged  that  Eama  Eau  had  never  any  interest  in  the  estate.  It  was  also 
pleaded  that  the  matter  was  res  judicata  by  reason  of  a  suit  brought  by 
the  plaintiff's  father  (Exhibit  III)  as  his  next  friend  in  1872,  which  was 
dismissed ;  that  the  plaintiff  was  estopped  from  suing  by  a  document 

*  Appeal  146  of  1885. 
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(Exhibit  B)  executed  by  him  in  February  1875  to  Eamayamma,  by  which 
he  surrendered  his  claims  on  the  estate  in  consideration  of  receiving 
Es.  12.000  ;  and  that  the  suit  was  time-barred  a3  nor,  having  been  filed 
within  12  years  from  the  date  of  the  alleged  adoption,  or  within  3  years 
of  the  date  when  the  plaintiff  attained  the  age  of  18,  viz.,  1878. 

The  plaintiff  said,  with  regard  to  the  plea  of  res  judicata,  that  the  suit 
of  1872  was  dismissed  for  default,  owing  to  the  fraud  of  his  next  friend, 
and  to  collusion  between  him  and  the  defendant;  with  regard  to  the  plea 
of  estoppel,  that  Exhibit  B  was  executed  by  him  wnen  still  a  minor  and 
was  ohtained  from  him  by  fraud  and  misrepresentation,  as  he  was 
induced  to  believe  that  he  was  relinquishing  his  rights  only  as  long  as 
Earmyamroa  lived  ;  with  regard  to  the  time-b«,  that  unjer  Act  IX  of 
1875,  Section,  3,  ho  only  attained  his  majority  afe  the  age  of  21  years, 
and  further  that  the  cause  of  action  arose  only  on  the  death  of  the  defend- 
ant's mother  in  1883. 

[274]  The  District  Judge  dismissed  the  suit;  on  the  ground  that  it 
was  precluded  by  the  decree  in  the  former  suit  an  i  barred  by  limitation. 
With  regard  bo  the  allegation  of  fraud  against  the  plaintiff's  naxt  friend 
in  his  conduct  of  the  former  suit  the  District  Judge  made  the  following 
observa:ions  (referred  to  by  the  High  Court)  in  paragraphs  25-27  of  his 
judgment : — 

"  25.  The  first  six  witnesses  have  been  examined  as  to  the  conduct 
of  Original  Suit  7  of  1872.  Eama  Jogi  (first  witness),  a  pleader,  acted 
iu  it  as  the  adviser  of  the  next  friend  who  refused  to  go  on  with  the  case, 
because  an  adjournment  was  refused,  or  to  examine  even  the  witnesses  in 
attendance,  because  he  wanted  them  examined  at  the  same  time  as 
others  not  in  attendance.  About  the  conduct  of  tha  case  in  appeal  he 
thinks  '  thd  next  friend  '  was  'not  much  interested'  ia  it.  Veukayya 
Garu  (second  witness)  gives  evidence  to  same  effect. 

"26.  Vrtnkat  Row  (third  witness)  is  brother  of  plaintiff's  mother. 
He  considers  the  next  friend  mismanaged  the  case.  '  He  w^s  not  calling 
witnesses  properly  and  changed  his  vakil  from  time  to  time.  He  was  in 
communication  with  the  defendant  and  told  me  bethought  of  compromis- 
ing the  suit  as  he  could  not  stand  the  trouble.'  Another  uncle  (fourth 
witness)  considers  the  suit  was  mismanaged  because  the  next  friend  did 
not  attend  Court  in  person  and  changed  his  vakil  several  times.  The  fifth 
witness  is  a  man  who  was  summoned  in  Original  Suit  7  and  though 
present  was  not  examined.  Somiajulu  (sixth  witness)  was  another  witness 
who  was  not  called,  and  he  says  the  '  next  friend '  told  him  he  had  arranged 
a  compromise  and  that  the  suit  had  been  dismissed,  but  did  not  mention 
the  terms  of  the  compromise. 

"  27.  There  is  absolutely  no  evidence  of  any  fraud  on  the  part  of 
the  next  friend  or  of  any  collusion  between  him  and  the  defendant 
Eamayamma." 

The  plaintiff  appealed. 

Mr.  Shephard  and  Venkata  Subbu  Rau,  for  appellant  argued,  inter  alia 
that  even  if  the  plaintiff  was  not  misled  as  to  the  effect  of  the  deed  of  1875 
(Exhibit  B),  it  was  for  the  defendant  to  prove  that  he  ratified  his  promise 
not  to  disturb  the  heirs  of  the  defendant's  mother :  and  that  at  any  rate 
after  the  date  of  Exhibit  B,  the  possession  of  the  defendant's  mother  was 
permissive  and  not  adverse  to  the  plaintiff. 

[275]  The  Advocate- General  (Hon.  P.  0' Sullivan)  and  Mr.  Spring 
Branson,  for  respondent. 
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The  further  arguments  adduce  1  on  this  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PAEKEK,  JJ). 

JUDGMENT. 

This  is  an  appeal  from  the  decree  of  the  District  Judge  of  Vizagapa- 
tam  who  dismissed,  witsh  costs,  tiie  appellant's  suit  to  recover  from  the 
respondent  possession  of  the  estates  of  Kasimkota  and  Melupaka.  The 
party  last  in  possession  was  one  Eamayamma,  the  respondent's  mother, 
and  upon  her  death  in  August  1883,  the  appellant  commenced  the  present 
litigation.  Assuming  that  Eamayamma  was  the  lawful  owner,  there  can 
be  no  doubt  that  the  respondent,  her  daughter,  is  entitled  to  succeed  to 
her  in  preference  to  the  appellant. 

But  the  appellant's  case  was  that  his  title  was  superior  to  that  of 
Eamayamma.  K.  Venkaoachalam  was  the  male  ancestor  under  whom 
both  parties  to  this  appeal  claim  and  upon  his  death  in  1837,  without 
male  issue,  the  two  estates  in  suit  devolved  on  the  sons  of  his  daughter 
named  Venkata  Eau  and  Eama  Eau.  Of  these  the  former  died  in  184=5 
and  the  latter  in  1851.  Venkata  Eau  left  a  son  named  Venkatachalam, 
and  Eama  Eau  left  a  widow  named  Bdanamma,  and  in  1851  Venkata- 
chalam was  the  surviving  male  coparcener  of  the  joint  Hindu  family  which 
consisted  previously  of  Venkata  Eau  and  Eama  Eau.  The  properties  in 
question  then  vested  in  him  as  sole  owner,  and  continued  in  his  possession 
until  the  2nd  May  1865,  when  he  died  leaving  him  surviving  the  respond- 
ent, a  daughter,  Eamayamma,  a  widow,  the  lady  last  in  possession,  and 
Bhanamma,  his  uncle  Eama  Eau's  widow.  Under  the  Mitakshara  law 
which  governs  the  parties,  the  estates  devolved  on  Venkatachalam's  widow 
upon  his  death.  The  appellant's  case  was  that  Eama  Eau  authorized 
Bhanainma  in  1851  to  adopt  a  son  for  aim,  and  that,  in  pursuance  of  that 
authority,  she  adopted  the  appellant,  when  he  was  a  child  of  three  years  of 
age,  on  the  19th  August  1865.  It  is  alleged  for  him  that  the  adoption 
divested  Eamayamma  of  the  property  which  vested  in  her  husband  as  sole 
owner  during  his  life  and  in  her  upon  his  death  and  constituted  the  appellant 
the  sole  owner  under  the  law  of  survivorship.  On  the  other  hand,  the 
respondent  denied  that  Bhanamma  adopted  the  appellant  or  that  Eama 
Eau  authorized  her  to  adopt,  or  that  by  such  adoption  the  appellant 
acquired  any  right  to  the  estates  [276]  which  she  inherited  from  her  father 
through  her  mooher.  The  Judge,  however,  did  not  go  into  the  merits,  but 
disallowed  the  appellant's  claim  on  the  ground  that  it  was  resjudicata  and 
that  it  was  barred  by  limitation.  The  only  question  which  we  have  now 
to  determine  in  this  appeal  is  whether  the  suit  was  properly  dismissed 
for  the  reasons  mentioned  by  the  Judge. 

On  the  death  of  Venkatachalam  in  1865,  a  disagreement  arose 
between  his  widow,  Eamayamma,  and  uncle's  widow,  Bhanamma,  and 
the  Court  of  Wards  assumed  management  of  the  estates  now  in  litigation. 
Each  of  the  ladies  claimed  a  certificate  under  Act  XXVII  of  1860  to 
collect  the  debts  due  to  Venkatachalam,  but  the  widow's  claim  prevailed, 
the  uncle's  widow  being  referred  to  a  regular  suit  to  establish  the  appel- 
lant's adoption.  In  1867  the  Court  of  Wards  restored  the  estates  to 
Eamayamma  and  placed  her  in  possession,  and  Bhanamma  died  in 
June  1869.  In  Original  Suit  No.  7  of  1872,  the  appellant's  natural 
father,  Sita  Ea-mayya,  alleged  his  adoption,  and  as  his  guardian  and  next 
friend  claimed  from  the  respondent's  mother  possession  of  the  estatesi 
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That  suit  came  on  for  final  disposal  in  October  1872,  but;  an  adjourn- 
ment was  applied  for,  arid  on  it  being  refused,  the  appellant's  guard- 
ian declined  to  call  such  of  his  witnesses  as  were  in  attendance. 
Thereupon  the  Judge  dismissed  the  suit  under  Section  148  of  Act  VIII  of 
1859,  and  from  the  decision  passed  under  that  section,  the  guardian  preferr- 
ed Appeal  No.  43  of  1873.  On  the  16th  June  1873,  the  High  Court  ordered 
that  upon  payment,  within  one  month,  of  the  costs  incurred  by  the  then 
defendant,  the  respondent's  mother,  the  decree  of  the  District  Judge  be 
reversed  and  the  suit  be  remanded  for  re-trial,  otherwise  that  the  appeal 
be  dismissed.  The  appellant's  guardian  failed  to  comply  with  the  order 
and  the  appeal  was  dismissed.  Thus  the  suit,  which  the  appellant's 
guardian  commenced  in  March  1872  to  establish  the  adoption  and  eject 
the  respondent's  mother,  ended  finally  in  an  adverse  decision  on  the  16th 
June  1873.  But  on  the  4th  February  1875,  the  appellant  executed  in  favour 
of  Ramayarnma  Exhibit  B  which  premised  his  adoption  and  his  claim 
thereunder  and  purported  to  relinquish  it  in  her  favour  and  that  of  her  heirs 
in  consideration  of  Rs.  12,000,  which  sum  it  was  recited  was  agreed  to  be 
paid  to  him.  When  this  document  was  presented  for  registration,  the  Re- 
gistrar held  an  inquiry  in  regard  to  the  appellant's  age.  It  appears,  how- 
ever, from  Exhibit  D,  dated  the  16th  February,  one  [277]  Achuta  Ramay- 
ya,  the  respondent's  father-in-law  who  deposed  that  he  was  then  Rama- 
yamma's  agent  or  manager,  wrote  a  letter  to  one  Lingam  Lakshmaji,  a 
relative  of  the  appellant,  to  the  effect  that  the  compromise  was  brought 
about  by  him  and  that  no  execution  would  be  issued  for  the 
costs  decreed  in  favour  of  the  respondent's  mother  in  Original  Suit  No.  7 
of  1872  (Exhibit  D).  During  the  inquiry  before  the  Registrar,  the  appellant 
made  a  deposition  on  the  18th  February  1875  and  addressed  a  petition  on 
the  25th  February  1875  (Exhibits  I  add  II).  These  documents  show 
what  the  appellant  stated  repeatedly  that  he  was  then  19  years  of  age 
that  he  executed  exhibit  B  with  his  free  consent  and  that  those  who  wrote 
anonymous  petitions  to  the  Registrar,  that  the  appellant  was  a  minor, 
ought  not  to  be  trusted.  Exhibit  B  was  then  registered  on  the  10th 
March  1875,  and  on  the  llth  March  the  appellant  granted  the  receipt 
(Exhibit  C)  acknowledging  payment  in  ready  money  on  that  day  of 
Rs.  12,000,  the  consideration  for  Exhibit  B.  Neither  the  appellant  nor  his 
father  since  instituted  any  proceeding  or  took  any  action  with  reference 
to  his  alleged  adoption,  until  the  respondent's  mother  died  in  August  1883, 
when  the  appellant  commenced  the  present  suit  stating  that  a  false 
representation  was  made  to  him  by  Lingam  Lakshmaji  and  Sitaramayya 
that  Exhibit  B  would  be  operative  only  during  Ramayamma's  life,  that  it 
would  not  preclude  him  from  asserting  his  claim  after  her  death,  and  that  he 
discovered  the  true  legal  effect  of  the  document  shortly  after  Ramayamma's 
death  in  1883. 

As  to  the  plea  of  res  judicata,  it  is  urged  in  appeal  that  Original  Suit 
No.  7  of  1872  was  dismissed  for  default,  and  that  unless  there  was  in  fact 
an  adjudication  of  the  merits,  after  full  investigation,  the  claim  could  not 
be  treated  as  res  judicata.  The  plea  no  doubt  ordinarily  presupposes  an 
adjudication  on  the  merits  as  contradistinguished  from  an  adjudication  of 
which  the  effect  consists  in  suspending  the  right  of  action  until  a  certain 
event  occurs  or  for  some  time.  It  appears  to  us  that  the  learned  Counsel 
for  the  appellant  overlooks  the  fact  that  there  may  be  a  statutory  direction 
that  in  case  the  plaintiff  neglects  to  produce  evidence  and  to  prove  his 
claim  as  he  is  bound  to  do,  the  Court  do  proceed  to  decide  the  suit  on  such 
material  as  is  actually  before  it,  and  that  the  decision  so  pronounced  shall 
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have  the  force  of  a  decree  on  the  merits,  notwithstanding  the  default 
on  the  part  of  the  plaintiff.  We  are  of  opinion  that  Section  148  of  Act  VIII 
of  1859  under  which  there  [278]  was  a  decision  against  the  appellant 
in  Original  Suit  No.  7  of  1872  contained  such  direction.  It  was  held  in 
Comaiammal  v.  Rungasawmy  ly&ngar  (1)  that  the  decision  under  Section 
148  was  a  decree  and  open  to  appeal.  The  material  words  of  the  section 
are  "  The  Court  may,  notwithstanding  such  default,  proceed  to  decide 
the  suit  forthwith  "  and  the  intention  which  they  suggest  is  that  litigation 
should  not  be  vexatiously  prolonged.  The  ground  of  decision  under 
that  section  is  not  simply  that  there  was  default,  but  that  there  were  no 
merits  proved.  In  this  connection  we  are  referred  to  several  decided 
cases,  but  none  of  them  is  in  our  judgment  in  point.  As  to  the  decision  in 
Rungrav  Eavji  v.  Sidhi  Mahomed  Ebrahim  (2),  the  first  suit  was  dismissed 
under  Ace  X  of  1877,  Section  381,  on  the  ground  that  the  plaintiff  who 
resided  out  of  British  India  did  not  furnish  security  for  costs  as  directed 
by  the  Court.  The  learned  Judge  who  decided  that  case  observed  that  the 
dismissal  under  Section  381  was  like  a  decision  under  Section  102,  not  final 
within  the  meaning  of  Section  13.  This  observation  was  made  with  special 
reference  to  the  facts  that  the  second  suit  was  not  brought  by  the  plaintiff  in 
the  first  suit,  and  to  the  contention  that  the  dismissal  of  the  latter  precluded 
him  from  pleading  in  the  second  suit,  as  a  matter  of  defence,  the  ground 
on  which  the  claim  was  rested  in  the  first  suit.  Tne  learned  Judge  guarded 
himself  by  saying  ''  I  give  no  opinion  as  to  the  result  if  a  plaintiff, 
whose  suit  had  been  dismissed  under  Section  381,  should  attempt  again 
to  litigate  the  subject  matter  of  the  dismissed  suit.  Possibly  a  reference 
to  Section  373  may  be  found  sufficient  to  preclude  him  from  so  doing." 
Assuming  (and  we  express  no  opinion  on  the  point)  that  what  is  not 
available  as  a  ground  of  defence  in  a  second  suit  is  available  as  a  ground 
of  attack,  the  decision  is  certainly  not  in  favour  of  the  appellant. 

Another  case  cited  is  Bessessur  Bhugut,  v.  Murli  Sahu  (3).  The  first 
suit  was  in  that  case  held  to  have  been  dismissed  under  Section  97  of  the 
Code  of  Civil  Procedure,  and  the  right  to  bring  a  fresh  suit  is  then  ex- 
pressly reserved  by  Section  99. 

As  to  Denobundhoo  Chowdhry  v.  Kristomonee  Dossee  (4),  the  decision 
proceeded  on  the  ground  that  the  party  in  the  first  suit  was  not  represent- 
ed in  the  second  suit. 

[279]  As  to  Keshava  v.  Rudran  (5),  the  decision  proceeded  on  the 
view  that  the  matter  in  contest  was  withdrawn  from  adjudication  in  the 
first  suit  under  the  Indian  Oaths'  Act. 

We  may  here  refer  to  the  case  of  Eshan  Chundra  Safooi  v.  Nundamo- 
ni  Dassee  (6)  wherein  it  was  held,  with  reference  to  Section  97  of  Act  VIII 
of  1859,  that  a  party  who  withdrew  a  suit  without  leave  of  Court  was 
precluded  from  bringing  a  second  suit  on  the  same  cause  of  action.  Sir 
Richard  Garth,  C.J.,  observed  that  "  though  the  withdrawal  did  not 
constitute  a  case  of  res  judicata  properly  so  called,  there  was  a  statutory 
prohibition,  and  that  the  rules  applicable  to  cases  of  res  judicata  generally 
applied  to  a  statutory  bar  of  this  kind."  We  may  also  refer  to  Act  X  of 
1877,  Section  103,  or  Act  VIII  of  1859,  Section  114,  as  creating  another 
case  of  a  statutory  bar. 

As  to  the  contention  that  Section  148  did  not  expressly  prohibit  a 
second  suit,  it  should  be  remembered  that  it  directed  that  the  Court  might 
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1887       proceed  to  decide  the  suit,  notwithstanding  the  default,  constituting  thereby 
APRIL  5.     the  decision    on  the  imperfect  material   on  the   record  into  a  decree   on 

the  merits  which  under  Section  13  would  bar  a  second    suit.     No  express 

APPEL-  rule  Of  prohibition  is  inserted  because  the  decision  is  a  decree  on  the  merits 
LATE  and  not  a  mere  judgment  by  default.  We  entertain  therefore  no  doubt 
CIVIL.  tb-at  the  claim  is  res  judicata,  unless  the  appellant  showed  fraud  on  the 

part    of  his  guardian  who  conducted  the  former  suit. 

10  M.  272.  As    to  the    fraud  imputed  to  the  guardian,  the  Judge    has,  in    our 

opinion,  come  to  a  correct  conclusion.  Exhibit  III,  which  is  a  copy 
of  the  judgment  in  Original  Suit  No.  7  of  1872,  shows  how  the  guardian 
conducted  that  suit,  and  the  oral  evidence  on  the  question  of  fraud,  in 
connection  with  it.  is  stated  by  the  Judge  in  paragraphs  25-27  of 
his  judgment.  Exhibit  III  shows,  no  doubt,  that  the  guardian  changed 
his  Vakil  twice,  that  be  first  cited  one  set  of  witnesses,  and  then 
endeavoured,  when  id  was  too  late,  to  cite  another  set  of  witnesses. 
But  it  does  not  follow  that  he  did  not  act  bona  fide.  Again,  it  shows 
that  after  the  Judge  refused  an  adjournment,  the  appellant's  father 
declined  to  call  the  witnesses  who  were  in  attendance  and  to  proceed 
with  the  suit.  This  likewise  shows  great  imprudence,  bus  it  appears 
that  he  had  then  a  Vakil  to  advise  him.  In  the  absence  of  any  [280] 
evidence  to  indicate  that  those  witnesses  were  ready  to  prove  his 
claim,  we  cannot  say  that  the  father  intended  to  injure  his  son,  for  there 
was  no  motive  for  his  seeking  to  defraud  the  appellant.  The  imputation 
is  further  inconsistent  with  his  conduct  in  preferring  an  appeal  to  the  High 
Court,  in  trying  to  raise  money,  according  to  the  appellant's  fourth 
witness,  to  comply  with  the  order  made  in  appeal.  As  to  the  (statement 
made  by  the  third  and  fouri/h  witnesses  that  the  appellant's  father  was  in 
communication  with  Achuta  Ramayya,  and  that  he  said  that  he  could 
not  conduct  the  suit;  and  desired  to  effect  a  compromise,  we  cannot  say 
that  the  Judge  was  in  error  in  not  attaching  weight  to  it.  The  appellant 
is  the  nephew  of  these  witnesses,  and  assuming  that  what  they  say  is  true, 
it  does  not  prove  that  the  endeavour  was  not  honest.  It  is  argued  in 
appeal  that  what  took  place  in  1875,  in  connection  with  the  execution 
of  Exhibit  B,  should  be  referred  back  to  the  time  when  the  suit  was 
pending,  and  that  the  Judge  was  in  error  in  not  doing  so.  There  is  not 
a  particle  of  reliable  evidence  to  show  that  any  negotiation  for  a  compro- 
mise took  place  during  the  pendency  of  Original  Suit  No.  7  of  1872,  and 
we  are  not  prepared  to  hold  that  the  Judge  was  wrong  in  treating  Exhibit  B 
as  a  transaction  concluded  long  after  the  final  decree.  We  agree  there- 
fore in  the  opinion  of  the  Judge  that  there  is  absolutely  no  evidence  of 
fraud  on  the  part  of  the  next  friend  or  of  any  collusion  between  him  and 
Eamayamma.  The  conclusion  we  come  to  is  that  the  Judge  was  right  in 
holding  that  the  appellant's  claim  was  res  judicata. 

As  to  limitation,  the  appellant's  adoption  tookplace  according  to  him 
on  the  19th  August  1865,  whilst  Venkatachalam  died  in  May  1865,  and 
the  present  suit  was  brought  in  March  1885.  It  appears  that  on  Venkata- 
chalam's  death,  the  Court  of  Wards  assumed  management  of  the  estates 
for  some  time  and  placed  Bamayamma  in  possession  in  1867.  Whether  the 
original  cause  of  action  arose  in  1865  or  1867,  the  claim  was  equally  barred 
from  1879.  In  view,  however,  to  avoid  the  operation  of  the  Limitation 
Act,  the  appellant  alleged  that  he  was  only  three  years  old  when  Bhanam- 
ma  adopted  him.  It  is  found  by  the  Judge  that  he  attained  his  majority 
in  1878,  and  even  assuming  that  the  appellant  came  of  age  only  in  1880 
as  now  alleged  by  him,  the  additional  term  of  three  years  to  which  he  would 
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be  entitled  on  account  of  his  minority  expired  in  1883,  whilst  the  suit  was 
insti-[281]tuted  only  in  1885.  In  this  connection  the  learned  Counsel  for 
the  appellant  drew  our  attention  to  Exhibit  B  and  argued  that  the  appel- 
lant, who  was  a  minor,  was  induced  to  execute  it  by  a  fraudulent 
representation  that  it  would  operate  as  a  relinquishment  of  his  claim  only 
during  E-imayamma's  lifetime,  and  that  he  discovered  the  fraud  shortly 
after  her  death  in  August  1883,  which  was  within  three  years  before  suit. 
As  to  the  alleged  fraud,  the  Judge  has  found  that  it  was  not  proved,  and 
we  see  no  reason  whatever  to  come  to  a  different  conclusion.  It  is 
admitted  by  the  appellant  in  his  evidence  that  he  wrote  Exhibit  B  and  it 
contains  the  words  "  I  have  agreed  to  receive  Es.  12,000  in  money  as 
consideration  for  the  relinquishment  and  I  will  not  therefore  hereafter 
prefer  any  claim  whatever  at  any  time  against  you  and  your  heirs  in  any 
respect  of  any  matter."  Assuming  that  he  was  then  a  minor  of  15  years 
of  age,  it  is  not  likely  that  he  would  not  have  understood  that  he  was 
completely  relinquishing  hi=;  right,  or  failed  to  ascertain  its  effect  when  he 
attained  his  majority  in  1878. 

Again,  Exhibits  I  and  II,  which  are  copies  of  the  appellant's  deposi- 
tion and  petition  in  the  record  of  the  Eegistrar,  show  that  he  was  anxious 
to  get  the  instrument  registered  and  he  did  not  then  consider  that  he 
relinquished  his  claim  only  during  Eamayamma's  life.  Further,  Lingam 
Lakshmaji,  to  whom  fraud  is  now  imputed,  is  the  appellant's  relative,  and 
it  is  far  more  likely  that  he  interfered  in  bringing  about  the  execution  of 
Exhibit  B  rather  to  secure  E=s.  12,000  for  his  relation  than  to  defraud  him. 
Exhibit  D  favours  this  view  of  Lakshmaji's  conduct,  Nor  would  the  appel- 
lant's father  have  stood  by  and  allowed  his  son  to  be  defrauded.  Though 
the  eighth,  ninth,  and  twelfth  witnesses  have  now  deposed  that  Lingam 
Lakshmaji  said,  during  the  execution  of  B,  that  the  estates  would  go  to  the 
appellant  after  Eamayamma's  death,  only  one  of  them  appears  to  have 
attested  the  document.  We  cannot  say  that  the  Judge  was  wrong  in 
refusing  to  accept  their  evidence  as  it  is  opposed  to  the  probabilities  of  the 
ca.se.  The  evidence  conveys  the  impression  that  the  appellant,  after  getting 
Es.  12,000  through  the  interference  of  Lingam  Lakshmaji  and  by  repre- 
senting that  he  was  19  years  of  age  under  the  guidance  of  his  father 
and  Lakshmaji,  now  feigns  fraud  on  the  part  of  Lakshmaji,  his  father, 
and  the  respondent's  father-in-law  in  order  to  renew  a  litigation  which 
was  set  at  rest  by  the  decree  in  Original  Suit  No.  7  of  1872.  The 
appeal  fails  and  we  dismiss  it  with  costs. 
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10  M.  282. 
[282]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  ani  Mr.  Justice 

Parker. 


THAYAMMAL  (Plaintiff),  Appellant  v.  MUTTIA  (Defendant), 
Eespondent."'''      [3rd  and  22nd  March,  1887.] 

Rent  Recovery  Act  (Madras)  Act   VIII  of  1S65.    Section   11 — Water-cess— Tenants  — 
Cultivation  improved  by  water  taken  from  landlord's  tank. 

A  landlord  has  a  right  to  charge  water  fess  when  his  tenant  cultivates  a  wet 
crop  on  dry  land  or  a  second  wet  crop  on  wet  land  by  means  of  water  taken  from 
the  landlord's  tank, 

[R..  12M.L.J.  22  (23).] 

SECOND  appeal  against  the  decree  of  J.  Hope,  District  Judge  of 
South  Arcofc,  reversing  the  decree  of  the  Temporary  Deputy  Collector  of 
Cuddalore. 

This  was  a  summary  suit  under  the  Madras  Rent  Recovery  Act, 
Section  9,  to  compel  the  defendant  to  accept  a  patfca  from,  and  execute 
a  muchalka  to  the  plaintiff  of  whom  he  held  certain  land.  The  defendant 
objected  to  a  water-cess  inserted  in  the  patta  on  account  of  water  taken 
from  a  tank,  belonging  to  the  landlord  but  it  was  admitted  that  he  had 
used  it  to  cultivate  a  wet  crop  on  his  dry  land  and  a  second  crop  on 
his  wet  land. 

The  Temporary  Deputy  Collector  decreed  in  favour  of  the  plaintiff  : 
the  defendant  accordingly  appealed  to  the  District  Court  which  modified 
the  original  decree  by  directing  that  the  water-cess  should  be  struck  out 
of  the  patta. 

The  plaintiff  preferred  this  second  appeal. 

Rama  Ban,  for  appellant,  argued  that  the  introduction  of  the  water- 
cess  or  kasar  in  the  patta  was  not  an  enhancement  of  rent,  but  that  it 
was  a  charge  which  the  landlord  was  entitled  to  make  on  dry  lands  culti- 
vated with  the  aid  of  his  tank  water. 

Mr.  Spring  Branson,  for  respondent,  argued  that  the  charge  was  an 
additional  rent  which  could  only  be  charged  under  Section  11  of  the 
Madras  Rent  Recovery  Act,  and  cited  Kottasawmy  v.  Sandama  Naik 
(5  M.H.C.R.  294). 

[283]  The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the 
following 

JUDGMENT. 

The  question  is  whether  the  landlord  has  a  right  to  charge  water- 
cess  when  a  wet  crop  is  cultivated  on  dry  land,  anJ  when  a  second  wet 
crop  is  cultivated  on  wet  land. 

It  is  not  denied  that  the  water  taken  for  these  purposes  is  taken  from 
the  proprietor's  tank. 

This  is  not  a  question  of  a  landlord  having,  at  bis  own  expense, 
repaired  a  tank  and  rendered  land  formerly  cultivated  as  punjah  cultivable 
as  nunjah  as  in  Kottasawmy  v.  Sandama  Naik  (l),  but  the  question  is 
whether  the  tenant  can  be  called  upon  to  pay  for  extra  water  taken  from 
the  landlord's  tank  for  special  crops.  There  is  nothing  illegal  in  such 
a  charge  see  Vaythenatha  Sastrial  v.  Sami  Pandither  (2). 


(1)  5  M.H.C.R.  294. 


Second  Appeal  753  of  1886. 
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In  the   present  case   there   is   no  dispute   about  the  rate  of  assess-        1887 


meut. 

The  appeal  must  be  allowed  and  the  decree  of  the  Lower  Appellate 
Court  reversed  and  that  of  the  Temporary  Deputy  Collector  restored. 

The  respondents  must  pay  appellant's  costs  in  this  and  in  the  Lower 
Appellate  Courts. 


10M.  283  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  'H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and 

Mr.  Justice  Parker. 


MtJTTIA  (Counter-Petitioner),  Appellant  v.  VlEAMMAL  (Petitioner), 
Respondent.*      [13th  October  1886  and  29th.  April,  1887.] 

Hindu  Law — Execution  of  decree  for  maintenance    of  widow — Liability  of  ancestral 
estate. 

Maintenance  decreed  to  a  coparcener's  widow  by  reason  of  her  exclusion  from 
succession  in  a  joint  family  cannot  be  regarded  as  a  charge  on  the  family  estate 
or  the  decree  treated  as  a  decree  against  the  managing  member  of  the  family  for 
the  time  being. 

[281]  A,  the  widow  of  an  undivided  member  of  joint  Hindu  family,  obtained 
a  decree  (or  maintenance  against  B,  the  brother  of  her  deceased  husband,  not 
expressed  to  be  a  decree  against  the  head  or  representative  of  the  joint  family. 

B  died,  and  C,  his  son,  having  been  brought  in  as  his  representative,  resisted 
the  execution  of  the  decree  by  attachment  of  the  family  estate  : 

Held,  that  the  family  estate  was  not  liable. 

Per  cur. — In  a  regular  suit,  Cmay  clearly  be  held  liable  to  pay  maintenance  to 
A,  and  a  decree  may  ba  passed  against  him  ;  but  in  execution  proceedings  the 
decree  must  be  taken  as  it  stands  and  executed  against  the  son  as  hia  legal 
representative  in  the  mode  prescribed  by  Section  234  of  the  Code  of  Civil  Proce- 
dure, and  it  is  not  open  to  extend  the  scope  of  the  decree  in  such  proceedings — 
Karpakambal  v.  Subbayyan  (I.L.R.  5  Mad.  234)  approved  and  followed. 
[P.,  24  M.  689  (694) ;  R..  16  A.  449  (461)  ;  19  0.  139  (144)  (P.B.)  ;  13  M.  265  (266»  ; 
27  M.  106  (108);  30  M.  324  (326)=17MLJ.  180  =  2  M.L.T.  83;  35  M.  685 
(6881  =  10  Ind.  Gas.  874  =  21  M.L.J.  508  =  (1911)  1  M.W.N.  442  ;  8  C.W.N.  843 
(857)  ;  17  M.L.J.  541  (542).] 

APPEAL  against  an  order  of  J.  W.  Keid,  District  Judge  of  Coimbatore 
confirming  an  order  made  by  P.  Narayanasami  Ayyar,  District  Munsif  of 
Coimbatore,  in  Original  Suit  No.  19  of  1872. 

In  the  above  suit  one  Virammal  obtained  a  decree  for  maintenance 
against  Venkatakristna  Gounden,  the  undivided  brother  of  her  deceased 
husband,  not  expressed  to  be  a  decree  against  the  head  or  representative 
of  the  joint  family.  The  decrea  was  executed  from  time  to  time  against 
Venkatakristna  Gounden,  and,  on  his  death,  his  son,  Muthu  Gounden, 
was  brought  on  to  the  record  as  his  legal  representative.  The  plaintiff 
now  filed  Civil  Miscellaneous  Petition  No.  210  of  1885  in  the  above  suit 
applying  for  the  execution  of  her  decree  by  the  attachment  of  a  house, 
which  formed  part  of  the  ancestral  oroperty  of  the  family. 

The  defendant  opposed  the  petition  on  the  ground  that  the  mainten- 
ance decreed  to  the  petitioner  did  not  constitute  a  charge  on  the  family 
estate. 

*  Appeal  against  Appellate  Order  No.  1  of  1886, 
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Both  the  Lower  Courts  held  that  the  family  house  was, liable  for  the 
decree  amount  and  ordered  accordingly. 

Bhashyam  Ayyangar,  for  appellant. 

The  decree  to  be  executed  was  onlv  a  decree  for  money  passed  against 
the  appellant's  father  in  a  suit  to  which  the  appellant  was  no  party  ; 
therefore,  the  decree-holder  is  not  entitled  to  execute  the  decree  by  the 
attachment  of  ancestral  property  which  has  nassed  to  the  appellant  by 
survivorship.  Karpakambalv.  Subbayyan,  I.L.E.  5  Mad.  234,  does  not 
apply  ;  for,  in  the  present  case,  the  prnperty  sought  to  be  made  liable  was 
not  the  self-acquired  property  of  the  father. — Nanomi  Babuasinv.  Modhun 
Mohun  (I.L.E.  13  Cal.  21)  was  also  referred  to., 

Ramanujacharyar,  for  respondent. 

The  further  arguments  adduced  on  this  apneal  appear  suffici-[285] 
ently  for  the  purpose  of  this  report  from  the  order  of  reference  and  the 
judgment  of  the  Court. 

This  appeal  came  on  for  hearing  on  30th  July  1886,  before  Muttu- 
sami  Ayyar  and  Brandt,  JJ,  who  seeing  reason  to  doubt  the  correctness 
of  the  decision  in  Karpakambal  v.  Subbayyan,  decided  to  refer  the  case  to 
the  Full  Bench,  and  accordingly  made  the  following. 

ORDER  OP  EEFERENCE  :—  The  respondent,  the  widow  of  a  deceased 
brother  of  the  minor  appellant's  father,  an  undivided  member  of  a  joint 
family,  had  a  decree  for  maintenance  against  the  appellant's  father,  now 
deceased. 

The  minor  appellant's  name  was  entered  on  the  record  as  the  repre- 
sentative of  the  original  decree-debtor,  and  the  question  is  whether 
the  Courts  below  are  right  in  holding  that  the  ancestral  property  of 
the  family  now  represented  by  the  minor  is  liable  in  execution  of  the 
decree. 

The  District  Munsif  referred  to  the  Full  Bench  decision  in  the  case 
of  Karpakambnl  v.  Subbayyan  (1),  but  held,  on  the  authority  of  the 
Sivagiri  case  (2),  subsequently  decided,  that  the  "  estate  which  a  son 
takes  bv  heritage  from  his  father  constitutes  assets  by  decent  for  the 
payment  of  the  father's  debts."  being  debts  not  incurred  for  vicious  or 
immoral  purposes. 

The  District  Judge  appears  to  have  considered  Karpakambal' 's  case 
to  be  an  authority  for  holding  that  a  decree  for  maintenance,  such  as  we 
have  to  deal  with  here,  can  be  executed  against  all  the  right  and  interest 
of  tho  son  to  the  extent  of  the  assets  descended  to  him  from  his  father,  and 
that  the  right  and  interest  of  the  son  in  the  ancestral  property  descending 
to  him  constitute  assets  liable  in  execution  of  such  decree. 

It  is  doubtful  if  the  District  Judge  rightly  apprehended  the  principle 
of  the  decision  in  Karpakambal' s  case,  and  we  are  bound  by  that  decision, 
which,  unless  it  be  re-considered  and  modified  or  overruled  by  another  Full 
Bench  decision,  is  conclusive,  and  the  orders  of  the  Courts  below  must  be 
reversed. 

Having  considerable  doubts  as  to  whether  that  case  is  decided  on 
correct  principle?,  and  seeing  reason  to  doubt  whether  the  view  now 
propounded  is  not  more  correct,  we  resolve  to  lay  this  case  before  the 
Full  Bench  in  view  to  discussing  the  question  whether  [286]  there  are  or 
are  not  sufficient  grounds  for  re-considering  that  decision  on  the  following 
grounds. 


(1)  5  M.  234. 


(2)  6  M.  1. 
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If  the  decree  passed  against  the  deceased  had  been  expressed  to  be 
passed  against  him  as  representing  the  undivided  family,  or  if  that  ances- 
tral property  had  been  indicated  as  the  source  from  which  the  maintenance 
was  to  be  provided,  it  could  no  doubt  be  executed  against  the  property  in 
the  hands  of  the  appellant.  Is  it  not  an  inference  necessary  from  the 
facts  of  the  case  itself  that  the  decree  was  passed  against  the  deceased  in 
his  capacity  of  representative  of  the  family,  and  that  it  was  intended  to 
be  satisfied  by  means  of  the  ancestral  property,  if  any?  It  is  suggested 
that  the  true  principle  upon  which  the  solution  of  the  question  appears 
to  depend  is  as  follows :  according  to  the  Mifcakshara  law,  widows  of 
co-parceners  are  excluded  from  inheriting  their  husbands'  shares,  and  in 
consideration  of  their  exclusion  from  such  inheritance,  the  right  of  survi- 
vorship is  burdened  with  the  obligation  to  provide  for  their  support.  The 
right  then  that  survived  to  the  appellant's  father  survived  as  a  potentiality, 
in  other  words  what  actually  survived  was  the  difference  between  the  value 
of  the  undivided  share,  and  the  cost  of  the  widow's  maintenance  during 
her  life  ;  and  having  regard  to  this  legal  basis  of  a  decree  for  the  mainte- 
nance of  an  undivided  brother's  widow,  the  decree  might  be  taken  to  be 
a  decree  passed  against  the  appellant's  father  as  the  head  or  representa- 
tive for  the  time  being  of  his  branch  of  the  joint  family.  We  would  observe 
that  it  does  nob  appear  from  the  report  in  Karpakambal's  case,  whether 
the  maintenance  was  awarded  to  the  widow  of  an  undivided  coparcener, 
or  to  a  mother,  or  other  female  relative. 

We  would  also  draw  attention  to  the  results  which  must  follow  if 
the  decision  in  that  case  is  correct;  it  would,  in  such  case,  be  necessary 
for  a  widow  of  a  coparcener  in  a  joint  Hindu  family  in  Southern  India  to 
institute  a  fresh  suit  for  maintenance  as  often  as  the  head  or  managing 
member  of  the  joint  family  happens  to  die. 

The  decision  must  be  in  accordance  with  the  true  principles  of  the 
law  applicable,  but  if  decrees  for  maintenance  in  such  cases  cease  to  have 
effect  on  the  death  of  the  person  originally  made  a  party  to  the  suit,  it 
may  be  matter  for  consideration  whether  it  is  not  desirable  to  have 
recourse  to  the  assistance  of  the  Legislature. 

This  appeal  came  on  for  hearing  before  the  Full  Bench  [287]  (CoLLINS, 
C.J.,  KRRNAN,  MUTTHSAMI  AYYAR,  BRANDT  and  PARKER,  JJ.,)  on  13th 
October  1886  and  on  29th  April  1887,  the  following  judgment  was  deli- 
vered : — 

JUDGMENT. 

In  this  case  the  respondent  obtained  a  decree  against  the  appellant's 
father,  since  deceased,  for  her  maintenance,  in  Original  Suit  No.  19  of 
1872  on  the  file  of  the  District  Munsif  of  Coimbatore.  It  is  conceded 
that  the  maintenance  awarded  was  not  charged  in  the  decree  against 
family  or  ancestral  property.  Nor  does  it  appear  that  the  decree  was 
in  terms  a  decree  against  the  head  or  representative  of  the  joint  family. 
So  long  as  the  appellant's  father  was  alive,  the  decree  was  executed 
against  him  from  time  to  time.  For  some  time  after  his  death,  the 
appellant's  guardian  paid  the  maintenance  whenever  the  decree  was  put 
into  execution.  When  the  respondent  attempted  to  execute  the  decree  in 
1885  by  attaching  a  house,  the  guardian  objected  to  the  attachment, 
alleging  thit  the  appellant's  father  left  no  separate  estate,  and  that,  as  the 
ancestral  property  survived  to  the  appellant  on  the  death  of  his  father,  a 
mere  personal  decree  against  the  latter  could  not  be  executed  against  the 
former  who  had  inherited  no  separate  estate  from  the  judgment-debtor. 
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The  District  Munsif  overruled  the  objection  on  the  ground  that  the  house, 
which  was  ancestra1,  formed  assets  in  the  son's  hands  available  for  the 
nayment  of  the  father's  debts,  provided  thev  were  neither  vicious  nor 
immoral.  Tbn  District  Ju'lge  upheld  the  order  ia  appeal,  relying  on  the 
decis:on  of  the  High  Court  in  Karpakambal  v.  Subbayyan  (l).  Tn  that 
'•ase,  there  wag  a  decree  for  maintenance  against  the  respondent's  father, 
but  it  did  not  appear  on  the  face  of  the  decree  that  he  was  sued  as  the 
manager  of  the  family.  It  was  held  by  the  Full  Bench  of  this  Court  that, 
though  a  decree  can  be  executed  against  the  sons  for  arrears  which  have 
accrued  since  their  father's  death,  it  can  only  be  executed  against  them 
as  representatives  of  their  father,  and,  until  his  assets  are  exhausted,  it 
being,  of  course,  understood,  that,  on  the  father's  death,  the  interest  he 
had  in  his  lifetime  in  joint  ancestral  property  lapsed,  and  would  not  be 
available  as  assets. 

This  decision,  far  from  supporting  the  order  made  by  the  Judge,  is 
clearly  an  authoritv  against  it. 

Wuttayyan  v.  Snngili  Vera  Pandia  Chinnatambiar  (2),  on  which  [288] 
the  District  Munsif  relied,  shows  only  that  in  a  regular  suit  ancestral 
property  that  has  survived  to  the  son  may  be  treated  as  assets  for  the 
nayment  of  the  father's  debts,  those  debts  being  neither  vicious  nor 
immoral.  It  is  not  a  decision  as  to  the  extent  to  which  a  personal  decree 
asainsfc  the  father  can  be  executed  against  his  son  as  his  representative 
under  Section  234  of  the  Code  of  Civil  Procedure. 

The  question  referred  by  the  Division  Bench  in  this  appeal  is,  whether 
maintenance  decreed  to  a  coparcener's  widow  by  reason  of  her  exclusion 
from  succession  in  a  joint  family  cannot  be  regarded  as  a  charge  on 
the  family  estate  or  the  decree  treated  as  a  decree  against  the  managing 
memb°r  of  the  familv  fm  the  time  being.  It  now  appears,  upon  further 
consideration,  to  Muttusami  Ayyar  and  Brandt,  JJ.,  who  entertained 
s^me  doubt  on  the  point,  as  well  as  to  the  rest  of  the  Court,  that 
the  question  must  be  answered  in  the  negative.  In  a  regular  suit  the 
anpellant  may  clearly  he  he'd  liable  to  pay  maintenance  to  the  respondent, 
and  a  decree  may  be  nassed  against  him ;  but,  in  execution  proceedings, 
the  decree  must  be  tak^n  as  it  stands  and  executed  against  the  son  as  his 
legal  representative  in  the  mode  prescribed  by  Section  234  of  the  Code  of 
Civil  Procedure,  and  it  is  not  open  to  extend  the  scope  of  the  decree  in 
puch  proceedings.  As  to  the  observations  contained  in  the  order  of 
reference,  it  may  be  pointed  out  that  the  difficulty  suggested  may  be  obvi- 
ated by  the  person  entitled  to  maintenance  obtaining  a  decree  making  it 
a  charge  on  the  family  property,  if  any,  or  making  the  judgment-debtor 
liable  as  the  representative  of  the  undivided  family.  We  are,  therefore, 
of  opinion  that  the  decision  of  the  Full  Bench  in  Karpakambal  v.  Sub- 
bayyan (l)  must  be  adhered  to,  and  that  the  case  must  be  referred  back  to 
the  Division  Bench  for  disnosal  with  reference  to  the  foregoing  observations. 

This  second  apneal  came  on  for  hearing  on  15th  July  1887  before 
the  Division  Bench  (MuTTUSAMT  AYYAR  and  BRANDT,  JJ.),  when  the 
following  judgment  was  delivered  : — 

In  accordance  with  the  decision  of  the  Full  Bench,  the  orders  of 
the  Courts  below  are  set  aside,  and  the  application  for  execution  is 
dismissed  with  costs  throughout. 


(1)  5  M.  234. 


(2)  6M.  1  =  9  LA.  128. 
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[289]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,    Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


SUBBAMMAL  AND  OTHERS  (Defendants  Nos.  1—3),  Appellants  v. 

VENKATARAMA  AND  ANOTHER  (Plaintiff  and  Defendant  No.  4), 

Respondents*      [23rd  March,  1887.] 

Transfer  of  Property  Act— Act  IV of  1882,    Sections  131,    135— Notice  -Assignment  of 
actionable  claim— Rights  of  transferee  for  value. 

A  sued  for  principal  and  interest  due  on  a  mortgage  assigned  to  him  for  value 
by  the  mortgagee.  No  notioe  of  the  assignment  was  given  to  the  mortgagors 
before  the  plaintiff's  demand.  The  sum  sued  for  exceeded  the  amount  paid  by 
the  plaintiff  for  the  assignment  and  reasonable  inter  ist  on  it  ;  but  such  amount 
was  not  paid  or  tendered  to  the  plaintiff  : 

Held,  that  the  plaintiff  was  entitled  to  a  decree  for  the  whole  amount  due  on 
the  assigned  mortgage. 

[Overruled,  13  M.  225   (P.B.)  :  P.,  18  0.  510  (513) ;  R  ,  16  A.  315   (317)  (P.B.)  ;   21 
R.  60  (63)  ;  21  C.  568  (575)  ;  7  C.P.L.R.  82  (83).] 

APPEAL  from  the  decree  of  A.  J.  Mangalam  Pillai,  Subordinate 
Judge  of  Madura  (West),  reversing  the  decree  of  P.  A.  Lakshmanan 
Chebtyar,  Acting  District  Munsif  of  Madura,  in  Original  Suit  No.  546 
of  1884. 

This  was  a  suit  to  recover  Es.  149-4-0,  being  principal  and  interest 
due  on  a  registered  mortgage-deed,  dated  1st  July  1881.  and  executed  by 
defendants  Nos.  i,  2  and  3  to  Venkatachalam  Ayyar.  The  plaint  alleged 
that  on  16th  April  1884  he  obtained  an  assignment  of  the  mortgage  from 
the  mortgagee  for  the  sum  of  Rs.  100.  No  notice  of  the  assignment  was 
given  to  the  mortgagors  before  the  plaintiff's  demand.  Defendant  No.  4 
asserted  a  mortgage  lien  over  part  of  the  property  included  in  the  mortgage 
sued  on. 

The  District  Munsif  dismissed  the  suit  on  the  ground  that  the 
mortgage  sued  on  was  obtained  by  fraud. 

The  Subordinate  Judge  reversed  the  decree  of  the  District  Munsif 
and  decreed  "  that  subject  to  the  mortgage  right  of  defendant  No.  4 
in  plot  No.  3,  the  plaintiff  is  entitled  to  recover  the  sum  sued  for." 

[290]  Defendants  Nos.  1.  2  and  3  preferred  this  second  appeal;  the 
plaintiff  and  defendant  No.  4  being  joined  as  respondents. 

Venkatr^mayyar  and  Seshagiri  Ayyar,  for  appellants,  argued  that  the 
assignment  was  invalid  for  want  of  notice  to  the  mortgagors  under 
Section  131  of  the  Transfer  of  Property  Act,  and  that  in  any  case  the 
plaintiff  was  only  entitled  to  a  decree  for  the  purchase-money  and  interest 
under  Section  135  of  that  Act. 

Subramanya  Ayyar,  for  respondents,  pointed  out,  as  to  the  contention 
that  tha  plaintiff  could  not  recover  the  whole  claicn,  that  no  payment  or 
tender  of  the  purchase-money  and  interest  had  been  proved. 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  PARKER,  J.) 

*  Second  Appeal  No.  477  of  1886. 
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JUDGMENT. 

The  principal  point  argued  before  us  is  that  no  notice  of  transfer  was 
given  under  Section  131  of  the  Transfer  of  Proparty  Act.  This  point  was 
not  raised  at  settlement  of  issues. 

We  follow  the  rulings  in  Lain  Jugdeo  Sahai  v.  Brij  Behari  Lai  (1) 
that  the  transfer  came  into  operation  when  the  debtors  became  aware  of 
it  (and  he  became  aware  of  it  when  the  action  was  brought),  and  in  Grish 
Chandarv.  Kashisauri  Debi  (2)  that  plaintiff  is  not  debarred  from  recover- 
ing the  full  amount. 

The  second  appeal  is  dismissed  with  costs. 


10  M.  290. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


ALWAR  AND  ANOTHER  (Plaintiff s\  Appellants  v.  SESHAMMAL  AND 
ANOTHER  (Defendants),  Respondents!''      [9th  April,  1887.] 

Civil  Procedure  Code,  Sections  98,  99  —Decree  passed  in  a  restored  suit  pending  appeal 
against  order  of  restoration. 

A  suit  was  filed  in  a  Munsif's  Court,  but  neither  party  appeared  for  the  hearing, 
and  the  suit  was  dismissed.  The  Munsif  subsequentlv  on  review  made  an  order 
restoring  the  suit  and  eventually  decreed  for  tha  plaintiff.  The  defendant  in  the 
meanwhile  appealed  to  the  District  Coart  against  the  order  of  restoration,  and 
after  [291]  the  date  of  the  decree,  the  District  Court;  made  an  order  allowing  the 
defendant's  appeal.  The  plaintiff  appealed  to  the  High  Court  and  the  order  of 
the  District  Court  was  reversed  and  the  order  of  restoration  upheld  : 

Held,  that  the  Muosif's  decree  was  not  passed  without  jurisdiction. 

SECOND  appeal  from  the  decree  of  S.  T.  McCarthy,  Acting  District 
Judge  of  Chingleput,  reversing  the  decree  of  N.R.  Narasimhayyar,  District 
Munsif  of  Trivellore,  in  Original  Suit  No.  830  of  1883. 

This  was  a  suit  to  recover  principal  and  interest  due  on  a  mortgage 
bond  executed  by  defendant  No.  1  in  favour  of  the  minor  plaintiff's  father. 
On  12th  January  1885,  the  Munsif  dismissed  the  suit  under  Section  98 
of  the  Code  of  Civil  Procedure  ;  but  on  21st  January  he  made  an  order 
restoring  the  case  on  the  file  of  the  Court,  and  eventually  passed  a  decree  in 
favour  of  the  plaintiffs  on  20th  March.  Meanwbile  an  appeal  had  been 
preferred  against  the  order  of  21st  January,  and  the  late  District  Judge 
heard  the  appeal  and  reversed  the  order  appealed  against  on  18th  April. 
The  defendants  appealed  against  the  Munsif's  decree  of  20th  March, 
alleging  as  their  first  ground  of  appeal  that  the  decree  of  the  Lower 
Court  was  void  in  that  the  Munsif's  order  of  restoration  had  been  set  aside 
on  appeal.  S.  T.  McCarthy,  the  Acting  District  Judge,  heard  the  appeal 
and  reversed  the  decree  appealed  against  as  having  been  passed  without 
jurisdiction,  but  expressed  an  opinion  favourable  to  the  plaintiffs  on  the 
evidence. 

The  plaintiffs  preferred  this  second  appeal ;  the  order  of  the  District 
Court,  dated  18th  April,  having  been  meanwhile  reversed  by  the  High 
Court.  See  ante,  p."  270.  (3) 

*  Second  Appeal  No.  1112  of  1886. 
(1)  12  C.  505.  (2)  13  C.  145,  (3)  [10  M.  270.— ED.] 
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Subramanya  Ayyar,  for  appellants,  argued  that  the  order  of  the  District 
Judge  setting  aside  on  appeal  the  Munsil's  order  of  21st  January  having 
been  made  subsequently  to  the  Munsif's  decree,  the  decree  was  not  passed 
without  jurisdiction. 

Srirangacharyar,  for  respondents,  argued  that  the  Munsif's  decree 
was  ultra  vires. 

The  Court  (KERNAN  and  PARKER  JJ.,)  delivered  the  following 

JUDGMENT. 

The  District  Judge  on  18th  April  1885  reversed  the  order  of  the 
Munsif  to  restore  that  of  the  21st  January  1885,  and  in  appeal  reversed  the 
decree  of  the  Munsif  of  the  20th  March  1885.  The  appeal  against  the 
decree  of  the  Munsif  was  filed  on  the  8th  of  May  1885  and  the  hearing 
was  on  1st  September  1886.  By  the  decree  the  District  Judge  reversed 
the  decree  of  the  Munsif  on  the  ground  that  the  decree  of  his  predecessor 
[292]  of  April  1885  reversed  the  order  to  restore  the  suit,  the  effect  of 
which  was  that  the  suit  was  no  longer  in  Court  and  the  decree  of  the 
Munsif  was  wrong. 

The  present  District  Judge  expressed  an  opinion  in  favour  of  the  plaint- 
iff on  the  merits,  in  order  that  the  Court  might,  if  it  felt  justified,  act  on 
that  opinion.  But  we  cannot  do  so,  as  the  District  Judge  had  no  jurisdic- 
tion to  pronounce  such  an  opinion  as  long  as  the  decree  of  his  predecessor 
stood. 

We  have  reversed  the  decree  of  18th  April  1885.  Therefore  the 
order  of  restoration  stands  and  the  decree  of  the  Muosif  made  before  the 
decree  of  18th  April  1885  stands. 

We  reverse  the  denree  of  1st  September  1886  and  direct  the  District 
Judge  to  re-hear  the  appeal  on  the  merits,  but  not  on  the  first  ground  of 
appeal  which  we  have  already  deaided.  Costs  of  this  appeal  to  be  paid 
by  the  respondents  .to  the  appellants  and  the  costs  of  the  appeal  to 
the  Lower  Appellate  Court  and  of  the  original  suit  are  to  abide  the  result 
of  the  suit. 


10  M. 292. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


GANAPATI  (Defendant),  Appellant  v.  SITHARAMA  (Plaintiff), 
Respondent*      [28th  and  29th  March,  1887.] 

Civil  Procedure  Code,  Section  561— Appeal  from  appellate  decree  disallowing  memoran- 
dum of  objections— Limitation  Act  -  Act  XV of  1877 ,  Section  \1-Karnam — Rights 
of  de  facto  karnam, 

A  filed  a  plaint  on  28th  June  1832  for  a  declaration  of  his  title  as  karnam  of  a 
village  and  for  arrears  of  dues  payable  to  him  as  such,  including  those  for  Fasli 
1288,  which  accrued  due  on  1st  July  1879.  His  family  had  held  the  office  and 
discharged  its  duties  for  three  generations,  but  there  was  no  evidence  of  any  formal 
appointment  of  A  or  bis  ancestors  : 

Held,  that  the  plaintiff  wis  entitled  to  t'uo  dues  as  dc  facto  karnam,  and  his 
claim  was  not  birred  in  respect  of  any  of  the  arrears  claimed. 

Per  cur. — The  preliminary  objection  taken  by  the  respondo  it  that  no  seconi 
appeal  lies  from  so  much  of  tbe  decree  of  the  Subordinate  Judge  as  disallowed 


1887 

APRIL  9. 

APPEL- 
LATE 
CIVIL. 

10  H.  290. 


*  Second  Appeal  No.  361  of  1886. 
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the  objections  filed  by  the  appellant  under  Section  561  of  the  Code  of  Civil  Proce- 
dure is  without  weight. 

[F.,  4  Ind.  Gas.  599  (600)  =  3  S.L.R.   106.] 

[293]  APPEAL  against  the  decree  of  S.  Gopalachari,  Acting  Subordi- 
nate Judge  of  Madura  (East),  modifying  the  decree  of  P.  S.  Gururaurthi 
Ayyar.  District  Munsif  of  Tiruinangalam,  in  Original  Suit  No.  584  of 
1883. 

This  was  a  suit  to  declare  the  plaintiff's  right  to,  and  to  recover 
arrears  of,  certain  dues  alleged  to  be  payable  to  the  plaintiff  as  karnam  of 
a  certain  village.  The  arrears  sued  for  were  for  Faslis  1288 — 1290.  The 
plaint  stated  that  the  karnam  mirasi  of  the  village  of  Pattam  belonged  to 
the  plaintiff,  acd  that  he  and  his  ancestors  since  the  faisal,  had  performed 
the  duties  of  the  office  and  enjoyed  the  emoluments  (mannihams  and 
swatantrams)  appertaining  to  it ;  and  that  the  defendant  did  not  pay  the 
swatantrams  assessed  on  the  land  cultivated  by  him.  The  plaint  was 
filed  on  28th  June  1882. 

The  defendant  pleaded  that  the  plaintiff  was  not  the  karnam  of  the 
village  and  had  no  right  to  the  dues  in  question. 

The  District  Munsif  held  that  the  plaintiff  was  the  mirasi-karnam  of 
the  village  in  question  and  made  a  decree  for  the  payment  to  him  of  the 
dues  of  Faslis  ,1289  and  1290,  but  held  that  the  claim  for  the  dues  of  Fasli 
1288  was  barred  by  limitation. 

The  plaintiff  appealed  to  the  Subordinate  Court  in  respect  of  that 
part  of  the  decree  which  refused  part  of  his  claim,  and  the  defendant  filed 
a  memorandum  of  objections. 

The  defendant  preferred  this  second  appeal. 

Kalianaramayyar,  for  appellant,  argued  that  the  plaintiff  had  no  mirasi 
right  to  the  office,  as  he  was  not  appointed  by  the  zamindar,  and  referred 
to  Eegulatious  XXV  and  XXIX  of  1802  and  Eegulation  VI  of  1831 ;  that 
the  formal  requisites  of  the  appointment  of  a  karnam  cannot  be  dispensed 
with,  and  that  as  de  facto  karnam  he  was  not  entitled  to  the  dues  claimed. 
It  was  further  argued  that  in  any  case  a  claim  for  the  arrear  of  Fasli  1288 
was  time-barred. 

Kistnasami  Ayyar,  for  respondent,  objected  that  no  second  appeal  lies 
from  so  much  of  the  decree  of  the  Lower  Appellate  Court  as  disallowed 
the  defendant's  objections.  This  contention  was  overruled. 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

This  was  a  suit  brought  by  the  respondent  to  [294]  recover  the 
swatantram  (emolument)  payable  by  the  appellant  for  Faslis  1288 — 1290 
to  the  karnara  of  the  village  in  question.  Ic  v?as  not  shown  by  the  appel- 
lant that  be  ever  held  the  office,  or  that  he  was  entitled  to  it,  or  that  he 
was  under  no  obligation  to  pay.  It  has  been  found  that  the  respondent 
has  been  serving  as  karnam  for  the  last  five  or  six  years  ;  that  his  grand- 
father held  the  office  during  bis  lifetime,  and  that  one  Subramanyam 
served  as  their  gunaastah  during  the  minority  of  the  respondent,  and 
during  the  lifetime  of  his  father.  It  was  also  in  evidence  that  the  res- 
pondent was  described  as  karnam  in  the  Inam  Register  of  1864,  and  that 
the  appellant,  his  father  and  his  guardian  paid  the  swatantram  to  the 
gumastah  (agent)  Kuppu  Subramanyam,  until  Fasli  1287. 
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Upon  these  facts,  we  are  of  opinion  that  the  Subordinate  Judge  pro-        1887 
perly  decreed  the  respondent's    claim.     It  is  true   that  one  Picha  Pillai    MARCH  29. 
was  the  karnam  at  the  time  of  the    permanent  settlement,    and  that   the 
respondent  is  in  no  way  related  to  him.     Nor  is  it  proved  when,  by  whom,      APPEL- 
and  in  what  circumstances  tha  respondent's  grandfather  was  appointed  to       LATE 
the  office,  or  whether  there  was    a  formal  appointment  at  all.     But  the      CIVIL. 
recognition  of  the  respondent's  claim  contained  in   the   Inam  Eegister  of 
1864  and  the  fact  of  his  family  having  held  the  office  for  three  generations    10  Mi  292- 
are  sufficient  to  raise  the  presumption  that  there  has  been  a  valid  appoint- 
ment. 

Another  contention  is  that  the  claim  to  the  emolument  due  for  Fasli 
1288  was  barred  by  limitation.  It  is  conceded  that  it  accrued  due  on  the 
1st  July  1879,  and  the  period  of  limitation  began  therefore  to  run  only 
from  that  date,  which  must  be  excluded  from  computation  under  Section 
12  of  Act  XV  of  1877.  The  decision  of  the  Subordinate  Judge  that  the 
claim  was  not  barred  is  right. 

Toe  preliminary  objection  taken  by  the  respondent  that  no  second 
appeal  lies  from  so  much  of  the  decree  of  the  Subordinate  Judge  as 
disallowed  the  objections  filed  by  the  appellant  under  Section  561  of  the 
Code  of  Civil  Procedure  is  without  weight,  and  the  decree  appealed  against 
was  a  decree  passed  in  appeal  within  the  meaning  of  Section  584,  whether 
it  dealt  with  the  grounds  of  appeal  urged  by  the  appellant  or  the  objec- 
tions taken  by  the  respondent  under  Section  561. 

This  second  appeal  fails,  and  we  dismiss  it  with  costs. 


10  M.  295-2  Weir  361. 

[295]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  and  J/r.  Justice  Parker. 


QUEEN-EMPRESS  v.  RANGI  AND  ANOTHER."     [29th  November,  1886 
and  12th  January,  1887.] 

Criminal  Procedure  Code,  Sections  342,  361  —  Withdrawal  of  uneorrborated  evidence  by 
the  witness — Examination  of  tlie  accused— Confessions. 

A  and  B  were  charged  with  the  marder  of  C.  the  husband  of  B.  There  was  some 
evidence  that  B  iiad  said  her  husband  was  dead,  a  few  daya  after  his  disappear- 
ance ;  and  some  bones,  a  skull,  and  some  cloths  were  found  in  a  neighbouring 
burying  ground  which  were  identified  as  thcwe  of  C.  B  made  a  statement,  recorded 
on  June  4  by  the  Village  Munsif.  to  the  effect  that  she  hid  lured  C  into  a  gar- 
den, aad  that  A,  who  was  her  paramour,  bad  murdered  mm  in  her  arms,  which 
statement  she  repeated  frequently  with  yraater  detail  in  answer  to  questions 
from  the  committing  Magistrate,  and  subsequently  before  the  Sessions  Court.  On 
her  appeal  to  the  High  Court  after  she  bad  been  sentenced  to  death,  she  retract- 
ed her  former  statements  and  made  the  usual  charges  of  ill-treatment  against  the 
Police.  A  made  a  statement  to  the  commitung  Magistrate  which  he  subse- 
quently repudiated  before  the  Sessions  Court,  to  tne  effect  that  he  had  assisted 
m  disposing  of  the  corpse  of  C  at  the  request  of  his  brother-in-law,  who  corro- 
borated the  statement  m  two  deposition  oefore  the  Magistrate  which  were  like- 
wise repudiated  by  the  deponent  before  the  Sessions  Court  : 

Held,  that  the  conviction   of  A  was  wrong  and  further  (Parker,  J.,  dissenting) 
that  the  conviction  of  B  was  wrong. 


'  Referred  Trial  No.  38  of  1886  and  Criuiiual  Appeal  No.  429  of  1886. 
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1887  Per  Kernan,  J. — "  As  the  second  prisoner  has  withdrawn  all  the  confessional 

JAN    19  statements  made  by  her,  it  is  necessary,  according  to  the  rulings  of  this  Court,  to 

examine  the  evidence  and  see  if  there  is  reliable  independent   evidence  to  corro- 

.  borate  to  a  material  extent  and  in  material  particulars  the  statements  contained 

APPEL-  in  t,ne  withdrawn  confessional  statements,      if  no   such  corroborative  evidence 

LATE  exists,  then  the  contradictory  statements  of  the  second  prisoner  remain  and  doubt 

p  exists  as  to  which  statements  is  true,  and  the  confessional  statements  cannot  be 

CRIMINAL.  safely  relied  on  against  the  prisoner." 

10  M  295=  Semble.  —  The  same   rule   should   be   fallowed  when  a  witness  withdraws  his 

'.  deposition  before  the  Sessions  Court. 

Per  Kernan,  J. — The  examination  of  an  accused  person  under  Criminal  Proce- 
dure Code,  s.  364,  is  subject  to  the  purpose  referred  to  in  Section  342,  viz, ,  "  to 
enable  him  to  explain  any  circumstances  appearing  against  him,"  and  not  to 
supplement  the  case  for  the  prosecution  against  him  to  show  that  he  is  guilty. 

[Diss.,  19  B.  728  (729)  ;  1  L.B.R.  238  (246)  ;  Rat.  Unrep.  Cr.  Gas.  719  (720)  ;  Appl., 
27  C.  295  (307)  =  4  C.W.N.  129  ;  R.,  18  A,  78  (81)  =  15  A.W-N.  (1895),  227  ;  20 
A.  133  (134);  12  M.  123  =  2  Weir  376  ;  2  Weir  510  (511).] 

[296]  THIS  was  a  case  referred  to  the  High  Court  by  the  Sessions 
Judge  of  Kistna  for  confirmation  of  the  sentence  of  death  passed  upon 
the  second  prisoner  and  appeal  by  the  first  and  second  prisoners  against 
the  sentences  passed  upon  them. 

The  most  important  exhibits  in  this  case  were — Exhibit  B,  a  memo- 
randum of  confessional  statement  made  by  the  second  prisoner  to  the 
Village  Munsif,  dated  4th  June  ;  Exhibit;  Jl,  dated  6th  June,  Exhibit  J2, 
dated  14th  June,  Exhibits  J3  and  J4,  dated  15th  June,  and  J5,  dated  25th 
August,  all  being  confessional  statements  made  by  the  second  pri- 
soner to  the  Second-class  Magistrate  of  Bezvada,  but  not  all  recorded 
as  having  been  voluntarily  made.  Some  of  these  were  made  in  answer 
to  numerous  questions  from  the  Magistrate  and  all  of  them  were  made 
when  the  prisoner  was  in  the  custody  of  the  Police.  Further,  the  second 
prisoner  made  a  self-incriminatory  statement  in  the  Sessions  Court  and 
finally  filed  a  petition  of  appeal  in  the  High  Court  withdrawing  all  the 
previous  statements. 

Mr.  Kernan,  for  the  appellants. 

The  Acting  Government  Pleader  (Mr.  Powell),  for  the  Crown. 

The  facts  of  the  case  and  ttie  arguments  adduced  on  this  appaal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgments  of 
the  Court. 

The  Court  (COLLINS,  C.  J.,  and  PARKER,  J.)  before  whom  this  appeal 
came  on  for  hearing  in  the  first  place,  delivered  the  following  judgments  : — 

COLLINS,  C.  J. — I  am  of  opinion  that  the  evidence  against  the  first 
prisoner  Meer  Shufee  is  not  sufficient  to  convict  him,  and  the  Government 
Pleader  did  not  press  the  case  against  him;  the  conviction  should  there- 
fore be  reversed  and  Meer  Shufee  discharged. 

The  case  against  the  second  prisoner  Eangi,  who  was  sentenced  to 
death,  is  very  different  from  that  against  the  first  prisoner. 

The  man  who  is  said  to  have  been  murdered  was  her  husband ;  they 
had  been  living  apart  for  many  years,  and  there  is  strong  evidence  that 
Eangi  was  carrying  on  an  adulterous  intrigue  with  Meer  Shufee.  It  is 
alleged  that  Vengataswami,  the  husband  of  Eaugi,  was  murdered  on  the 
22nd  May  1886,  and  the  4th  witness  for  prosecution,  the  brother  of  the 
second  prisoner,  alleges  that  Vengataswami,  who  was  living  at  Talagatur, 
came  to  Valiur  where  his  wife  was  living,  apparently  in  the  hope  of 
inducing  his  wife  to  return  with  him  to  Talagatur,  and  there  is  evidence 
that  Vengataswami  and  Eangi  were  together  about  that  date,  that 
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[297]  he  saw  both  of  them  walking  up  the  Kistna  embankment,  and  some-        1887 
time  afterwards  Eangi,  the  second  prisoner,  came  back  alone,  that  upon      JAN.  12. 
being  questioned,  she  said  she  had  told  her  husband  that  as  she  was  giving 
milk  to  two  children  in  the  village  she  would  go  three  days  afterwards,  that     APPEL- 
he  (her  husband)  got  angry  and  went  away,  and  would  be  at  that  time  at       LATE 
Chagantioadu,    a  place    on   the  way    to   Talagatur  where  her  husband  CRIMINAL, 
lived.      The    fact    of    second    prisoner    and  her  husband  being  together 
about  this  time  is   also  spoken  to   by  the  fifth  witness  for  prosecution.  10  *•  295= 
The  second  prisoner  went  to  Talagatur  on  the   third   day   after  this  inter-  2  Weir  3B1- 
view  with  her  husband,  taking  her  children  with  her.     The  third  witness 
for  the  prosecution,  the  daughter  of  Eangi  and   Vengataswami,  says  that 
the  lasD  she  saw  of  her  father  was  when  her  mother's  elder  brothers  came  •• 
to  Talagatur  and  took  him  to  Vallur  saying,  "they  would  send  his  wife." 
This  witness  also  deposes    that  when  her  mother  Eangi  returned   some 
nine  days  after  her  father  had  left  for    Vallur,    she    asked  her  where 
her  father  was,   that  the  second   prisoner  tried   to  beat  her  with  a  brass 
vessel  and  said,  "your  father  is  rotting  in  a  pit."     In  June  inquiries  were 
made  about  Vengataswami.     A   man  named  Budden  Sahib  was  arrested 
on  suspicion,  and  be,  after  he  bad  been  in  custody  for  a  considerable  time, 
gave  an  account  of  how  he  and   the  first   prisoner  had  buried  the  body  of 
Vengataswami,  and  on  the  15th  June  he  took  the  Second-class  Magis- 
trate   to    the   place    of  the  supposed  burial,  and  bones,  flesh,  pieces  of 
blanket,    &c.,     were     found    there.      It    appears,   however,   that  on  the 
3rd  June  a  search  had  been  made  at  this  spot,  which  was  used  as  a  burial 
ground,   by   the  constable,    the  seventh  witness,  and  the  Village  Munsif, 
and  that  two  skulls  and  other  bones,  pieces  of   blanket  and   other    things 
were  found  there.     Budden  Sahib  when  before  the  Sessions  Judge  retracted 
the  whole  of   his  former   statement  and   declared   that  the  Police   had 
instigated  him  to  make  it. 

Rangi  when  arrested  made  a  long  statement  in  which  she  alleged  that 
the  first  prisoner  had  induced  her  to  lure  her  husband  into  a  garden  for 
the  purpose  of  having  connection  with  her ;  that  whilst  her  husband  was, 
as  she  describes  it,  "  sitting  on  her,"  the  first  prisoner  came  from  behind 
some  bushes  and  struck  her  husband  on  the  head  with  a  large  stick,  that  on 
the  second  blow  being  given  the  head  broke  andthe  brains  came  out.  She 
made  a  very  similar  statement  before  the  Sessions  Judge  when  on  her 
[298]  trial,  and  it  is  clear,  if  her  confessions  are  to  be  believed,  that  she 
took  her  husband  into  the  garden  at  the  suggestion  of  the  first  prisoner 
and  for  the  purpose  of  the  first  prisoner's  killing  him.  The  second 
prisoner  in  her  appeal  petition  to  the  High  Court  declares  thao  she  knows 
nothing  of  the  alleged  murder,  and  that  the  Police  teased  her  into  making 
the  statement  incriminating  herself  and  the  first  prisoner. 

I  am  of  opinion  that  it  would  not  be  safe  to  convict  this  woman  of  mur- 
der under  the  circumstances.  In  the  first  place  I  am  not  satisfied  on  the  evi- 
dence that  Vengataswami  is  really  dead.  The  Sessions  Judge  in  his  statement 
to  the  High  Court  under  date  ilth  September  1886  says,  "  it  is  highly 
improbable  that  he  (Vengataswami)  'will  ever  turn  up  in  the  flesh,'  and 
although  he  has  sentenced  the  woman  to  death,  he  recommends  that  'the 
possibility  of  such  an  event  happening  (that  is,  Vengataswami  turning  up 
in  the  flesh)  should  be  taken  into  consideration  and  that  an  irrevocable 
sentence  should  not  be  passed.'  " 

One  of  the  daughters  of  Vengataswami  and  Eangi  called  before  the 
Magistrate  but  not  before  the  Sessions  Judge  deposed  that  her  maternal 
uncles  made  her  father  lie  dowu  by  some  bushes  and  one  of  her  uncles  cub 
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1887       her  father's  throat  with  a  small  knife.     "He  cut,"  she  says,  "  as  if  he  did 
JAN.  12.     a  sheep  and  killed  him."      She  also  said  she   made  this  statement  which. 

she  afterwards  said  was  false,  because  her  grandfather  and  paternal  uncle 

APPEL-     told  her  to  say  so. 

LATE  Another  daughter,  third  witness,  is  bold  enough  to  swear  that  one  of 

CRIMINAL.  ^ie  sku^8  ^u»  UP  from  the  burial  ground  is  her  father's,  because  she 
"used  to  pick  lice  out  of  his  head."  She  also  swears,  "  the  bones  are  my 
father's." 

With  regard  to  the  skull  identified  as  that  of  Vengataswami  it  was 
when  found  (so  say  the  witnesses)  broken  into  two  pieces.  The  second 
prisoner  in  her  confessional  statement  says  that  first  prisoner  "  broke  " 
her  husband's  head.  The  apothecary  who  examined  it,  however,  says 
that  in  his  opinion  the  fraoture  was  caused  after  death  and  gives  good 
reasons,  in  my  judgment,  for  his  opinion. 

Taking  into  my  careful  consideration  the  whole  of  the  evidence  of 
this  case,  I  cannot  say  that  the  statement  of  the  first  prisoner  that 
he  heard  the  Police  tutoring  the  second  prisoner  as  to  what  she  should 
say  is  false  beyond  reasonable  doubt  and  that  the  confessions  relied  on 
against  the  second  prisoner  are  true,  it  may  [299]  be  she  made  them  in 
the  hope  of  saving  her  brothers  who  are  described  as  "ruffians,"  from 
being  accused  of  the  crime.  But  above  all,  the  suggestions  of  the  Sessions 
Judge  who  tried  the  case,  heard  the  witnesses  and  observed  their  demean- 
our, that  the  extreme  sentence  of  the  law  should  not  be  carried  out  for  the 
only  reason  apparently  that  the  man  supposed  to  be  murdered  might  turn 
up  some  day  in  the  flesh,  leaves  me  no  alternative  but  to  say  that  the  safer 
course  is  to  acquit  the  second  prisoner. 

PARKER,  J. — The  appellants  in  this  case,  Meer  Shufee  and  Eangi, 
have  been  convicted  of  the  murder  of  one  Vengataswami  on  or  about  the 
22nd  May  last.  The  second  prisoner  in  the  case,  Eangi,  is  the  wife  of  the 
deceased,  and  the  first  prisoner  a  man  with  whom  she  had  been  carrying 
on  an  illicit  intercourse. 

The  evidence  shows  that  deceased  and  his  wife  had  been  living  apart 
for  some  three  or  four  years,  the  deceased  in  the  village  of  Talagatur  with 
one  daughter  and  a  son,  and  Rangi  with  the  younger  children  at  Vallur 
where  her  brothers  also  lived.  Deceased  used  to  go  now  and  then  to 
Vallur,  but  was  not  on  good  terms  with  his  wife's  brothers. 

The  case  for  the  prosecution  is  that  Vengataswami  left  Talagatur  for 
Vallur  with  his  wife's  brothers  some  time  in  May, — the  date  is  not 
accurately  fixed,  but  it  is  endeavoured  to  fix  it  with  reference  to  some 
local  festival — and  did  not  return.  About  31st  May  Eangi  returned  to 
Talagatur  without  him,  and  was  met  with  inquiries  as  to  where  he  was. 
She  said  he  had  left  her  to  return  alone,  but  her  answers  were  regarded  as 
suspicious  and  her  husband's  brother  Gopadu  was  not  satisfied  about 
Vengafcaswami's  disappearance.  The  village  people  appear  to  have  taken 
second  prisoner  to  Vuyyur  where  she  was  kept  in  the  lock  up  while  Gopadu 
and  Ammallu,  her  elder  daughter,  went  on  to  Vallur  to  make  inquiries. 
On  2nd  June  the  Police  and  the  Village  Magistrate  were  searching  about 
Vallur  for  traces  of  Vengataswami,  as  Gopadu  and  his  daughters  declared 
a  murder  had  been  committed.  On  3rd  June  were  found  by  the  Village 
Munsif  and  the  Police  Constable  No.  40  (seventh  witness)  two  skulls, 
some  leg  bones,  pieces  of  arms,  &c.,  in  a  pit  in  the  burial-ground  which 
appears  to  be  situated  close  to  the  bank  in  the  bed  of  the  Kistna  river  ; 
with  these  were  found  some  pieces  of  blanket  and  also  bits  of  two  cloths 
•which  Ammallu  identified  as  belonging  to  her  father.  An  inquest  was 
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held  the  same  day  in  which  it  was  reported  that  the  remains  [300]   were        1887 
those  of  Vengataswami  who  appeared  to  have  met  his  death  by  violence     JAN.  12. 
and  that  seven  persons,  including  the  brothers  of  Bangi,  were  suspected  of 
the  crime.  APPEL- 

The  Village  Munsif  Ganganna  (second  witness),  who  conducted  the  in-       LATE 
quest,  has  deposed  that  Eangi  was  then  present,  having  been  brought  by  CRIMINAL, 
the  Police  and  others,  and  confessed  fco  him  then  and  there  that  her  husband 
had    been  beaten    and  killed    by  Meer   Shufee,  the  first  prisoner,  in   her  10  M.  295 
presence.  He  speaks  to  a  statement  (Exhibit  B)  as  having  been  made  by  her  2 
at  the  time,  and  recorded  in  writing  by  him  in  which  she  confessed  to  him 
that  she  had  decoyed  her  husband  into  the  garden  in  order  that  Meer  Shufee 
might  kill  him,  and  that  the  first  prisoner  had  been  lying  in  wait  for  them 
and  had  killed  her  husband  in  accordance   with  their  joint  plan, — having 
previously  arranged  that  Vengataswami  should  be  first  intoxicated. 

This  statement  is  dated  however  on  4th  June,  and  though  Gan- 
ganna declares  that  he  began  it  on  the  3rd  and  finished  it  on  the  4th 
(Exhibit  B  being  really  a  fair  copy  of  the  original  statement  given),  there 
is  reason  to  believe  he  was  not  telling  the  truth  in  regard  to  this.  From 
the  evidence  of  the  Police  Constable  H.  Nammayya  (seventh  witness)  I 
find  that  Rangi  was  not  present  at  the  inquest,  but  was  sent  for  from 
Vuyyur — where  she  was  in  the  Police  Station —  on  the  following  day,  i<e., 
4th  June,  and  the  absence  of  all  allusions  in  the  inquest  paper  to  the 
statement,  said  to  have  been  made  by  her  .before  the  inquest,  is  almost 
proof  positive  that  the  statement  had  not  been  then  made.  Ganganna's 
explanation  of  the  absence  of  any  reference  to  it  in  the  inquest  paper  is 
that  he  considered  Rangi  was  not  speaking  the  truth,  and  therefore  he 
put  down  what  her  daughters  stated,  viz.,  that  the  suspicion  was  upon 
her  brothers  ;  but  this  statement  appears  to  me  to  have  been  probably 
made  to  cover  the  originally  inaccurate  statement  that  Rangi  was  present 
at  the  inquest. 

It  is  however  certain  that  the  statement  (Exhibit  B)  was  made  by 
Rangi  on  4th  June  and  was  forwarded  to  the  Second-class  Magistrate  of 
Bezvada  on  the  same  date  with  the  covering  report  (Exhibit  C),  which 
bears  the  Magistrate's  initials  of  receipt  on  8th  June. 

Seeing  that  there  has  been  an  inaccuracy  in  describing  the  circum- 
stances under  which  and  the  date  on  which  Exhibit  B  was  [301]  taken, 
I  should  have  put  it  altogether  out  of  consideration  had  the  evidence  against 
Rangi, — so  far  as  it  is  based  on  confessions — depended  upon  that  document 
alone.  This  however  is  not  the  case.  On  6th  June,  two  days  later,  Rangi 
made  a  confession  at  Vuyyur — which  was  recorded  under  Section  164  of 
the  Criminal  Procedure  Code — before  the  Second-class  Magistrate  of  Nuzvid, 
and  which  she  repeated  in  much  greater  detail  before  the  Second-class  Magis- 
trate of  Bezwada  on  14th  June.  She  repeated  it  again  on  15th  June  on 
which  date  she  made  two  statements, — after  pointing  out  the  place  to  the 
the  Magistrate  where  the  murder  was  committed, — one  at  Vallur 
and  the  other  at  the  place  where  the  body  was  found.  More  than  two 
months  later,  viz.,  on  25th  August  and  again  on  28thAugust,she  repeated  the 
same  story,  nor  did  she  vary  it  when  she  was  tried  at  the  Sessions.  It  is  now 
for  the  first  time  in  her  appeal  to  this  Court  (after  she  has  been  sentenced 
to  death)  that  she  retracts  her  former  statements,  and  makes  the  usual 
charges  of  ill-treatment  against  the  Police. 

The  first  prisoner  Meer  Shufee  was  arrested  at  Secunderabad  on  13th 
July  by  the  tenth  witness  Mahomed  Ali,  a  Police  Constable.  Before  the 
Second-class  Magistrate  of  Bezvada,  on  18th  August,  he  made  a  statement 
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1887       that  he  had  assisted  in  disposing  of  the  dead  body  of  Vengataswami  in  the 
JAN.  12.     pit  at  the  request  of  Budden  Sahib,   bis  brother-in-law  ;    but  he  denied 

all  knowledge  of  how  Veogataswami  met  his  death.     This   statement  be 

APPEL-     repudiated  at  the  Sessions  saying    he  was  suffering  from  pain  and  did  not 
LATE       remember  wbat  he  had  said.     In  his  appeal  petition  he   urges  that  the 
CRIMINAL.  °harge  has  been  brought  against  him  through  enmity. 

It  was  urged  upon  us  by  tbe  learned  counsel  for  the  second  prisoner 
10  M.  295=  that  the  death  of  Vengataswami  was  not  established  by  sufficient  evidence, 
2  Weir  361.  and  that  for  that  reason  it  would  not  be  safe  to  convict  any  one  of  his 
murder.  I  entirely  agree  with  the  Sessions  Judge  that  the  evidence  of  iden- 
tification of  the  remains  found  in  the  pit  is  not  sufficient  to  enable  us  to 
find  with  certainty  that  those  remains  are  the  remains  of  Vengataswami. 
But  tbe  evidence  of  the  death  of  Vengataswami  does  not  rest  only  on  evi- 
dence of  identification  of  the  remains.  There  was  the  unretracted  state- 
ment of  the  second  prisoner  at  the  Sessions  that  her  husband  had  been 
murdered  and  that  his  remains  had  been  deposited  in  that  pit,  and 
further  the  statement  of  the  first  prisoner  himself  before  the  Magis- 
trate to  that  effect,  though  the  statements  of  the  two  prisoners  [302] 
differed  as  to  the  circumstances  of  the  murder.  Beyond  that  there  was 
the  evidence  of  Budden  Sahib  which  the  Judge  was  justified  in  admitting 
in  evidence  under  Section  288  of  the  Code  of  Criminal  Procedure,  I  think 
under  the  circumstances  that  there  was  evidence  not  really  open  to  rea- 
sonable doubt  on  which  the  Judge  might  find  that  Vengataswami  is  in  truth 
dead,  and  that  his  body  was  buried  in  that  pit.  As  there  is  evidence  that 
other  parsons  had  also  been  buried  there,  it  is  obviously  quite  impossible 
to  tell  with  certainty  whether  the  particular  skull  and  bones  produced 
before  the  Court  were  those  of  Vengataswami  or  not. 

It  is  then  urged  that  the  various  confessions  made  by  the  second 
prisoner  may  not  have  been  voluntary,  and  we  are  referred  to  slight  dis- 
crepancies between  tbe  different  statements  as  to  the  degree  of  light  and 
the  place  where  she  waited,  &c.  As  the  prisoner  made  no  less  than  seven 
statements  at  different  times  and  after  intervals  of  time,  some  of  which 
statements  entered  much  more  into  detail  than  others.it  would  be  surprising 
if  one  or  two  small  inconsistencies  could  not  be  perceived, — but  none  that 
have  been  mentioned  at  all  affect  the  main  features  of  the  story.  It  is 
suggested  that  Bangi  may  have  told  a  false  story  ia  order  to  shield  her 
brothers,  the  real  culprits ;  but  if  this  were  so.  she  would  hardly  have 
invented  one  which  throws  so  much  of  the  guilt  upon  herself.  That  the 
village  authorities  at  first  suspected  her  brothers,  and  that  Gopadu  was 
ready  enough  to  suspect  them  is  obvious,  and  it  is  clear  that  the  first 
suspicions  which  fell  upon  them  were  dissipated  by  the  statements  of  the 
second  prisoner  herself.  It  would  appear  from  the  evidence  that  deceased 
went  to  Vallur  at  the  invitation  of  his  wife's  brothers  who  were  anxious 
that  she  should  return  to  Talagatur  with  her  husband  possibly  with  the 
wish  to  put  an  end  to  the  intimacy  between  her  and  first  prisoner  as  is 
suggested  by  the  evidence  of  fourth  witness  Ratnaswamigadu.  The  fact 
that  deceased  hai  gone  at  their  invitation  would  naturally  incite  Gopadu's 
suspicions  against  them  in  the  first  instance  when  he  found  that  his 
brother  had  disappeared. 

Tbe  story  told  by  the  second  prisoner  that  her  husband  went  away 
with  her  in  the  direction  of  the  Government  garden  and  that  she  returned 
alone  is  corroborated  by  the  evidence  of  Ramaswamigadu. 

Upon  all  this  evidence  and  upon  Rangi's  own  statements  at 
the  Sessions  trial  I  am  of  opinion  that  the  Judge  was  justified  in 
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[303]  finding  that  she  enticed  her  husband  to  the  garden  in  order  that  he 
might  be  murdered  and  therefore  that  she  has  been  properly  convicted. 

With  regard  to  the  first  prisoner  Meer  Shufee  it  is  admitted  by  the 
learned  Government  Pleader  that  on  the  evidence  on  raeord  the  conviction 
can  hardly  be  supported.     Rangi's  statements  are  not  evidence  on    which 
he  can  be  convicted,   and   there  is  nothing  else  against  him  except  the  CRIMINAL 
retracted  deposition   of  Budden  Sahib,   which  was   given  after  ten  days' 
detention  in  custody  on  suspicion  of  being  himself  in  some  way  concerned.  10  "'  Ma 
The  first  prisoner's  statement  of  18th  August  contains  no  admission  of  being  2  *eir  861' 
in  any  way  an  accomplice  in  the  murder,  and  with  regard  to  him  I  think 
that  the  conviction  and  sentence  should  be  reversed. 

Accepting  the  second  prisoner's  statements  as  regards  herself  I  do  not 
find  that  she  suggested  the  murder  and  it  is  possible  that  her  action  was 
mora  or  less  dictated  by  fear  of  the  anger  and  jealousy  of  her  paramour. 
Her  confession  to  which  she  adhered  up  to  the  time  of  her  conviction  was 
given  almost  as  soon  as  the  restraint  of  his  presence  was  removed.  I  do 
not  think  that  weight  is  due  to  the  suggestion  that  possibly  the  first  pri- 
soner may  have  surprised  Rangi  and  her  husband  in  the  garden  and 
killed  the  latter  without  any  previous  concert  with  Rangi.  No  such 
defence  has  been  set  up  by  the  prisoner  herself  at  any  stage  of  the  pro- 
ceedings, and  as  she  has  not  scrupled  to  admit  her  intimacy  with  the  first 
prisoner  she  would  hardly  have  omitted  to  advance  a  plea  so  much  in 
her  favour,  had  it  been  a  true  one. 

But  having  regard  to  the  possibility  that  she  may  have  acted  as  she 
did  through  fear  of  her  paramour  I  would  not  confirm  the  capital  sentence, 
but  reduce  the  sentence  to  transportation  for  life. 

The  first  prisoner  Meer  Shufee  should  be  set  at  liberty. 

The  case  of  the  second  prisoner  was  then  referred,  in  accordance  with 
the  provisions  of  Section  378  of  the  Criminal  Procedure  Code,  to  KERNAN,  J., 
who  delivered  the  following 

JUDGMENT. 

KERNAN,  J.  -The  two  prisoners,  Meer  Shufee  and   Kuthada  Rangi 
have  been  convicted  by  the  Sessions  Judge  of  Kistna  of  the  murder  of 
Vengataswami,  husband  of  the  second  prisoner,  on  or  about  the  22nd  May 
1886.     I  have  to  consider  only  whether  the  conviction  of  the  second  pri- 
soner who  has  appealed  is  right. 
The  principal  questions  will  be. 
1.  Is  it  proved  that  Vengataswami  is  dead  ? 

[304]  2.  Whether  certain  confessional  statements  made  by  the 
second  prisoner  and  retracted  in  appeal  are  under  the  circum- 
stances of,  and  on  the  evidence  in  the  case,  satisfactory 
evidence  that  her  husband  was  murdered,  and  that  she  was  a 
party  to  the  crime  ? 

Upon  the  evidence  it  appears  that  Vengataswami  (of  the  Yerakala 
caste)  who  lived  by  labour  as  a  cooly  was  married  several  years  to  the 
second  prisoner,  by  whom  he  had  four  children,  and  that  for  some  years 
the  second  prisoner  lived  with  him  at  Talagatur  village,  and  that  about  four 
years  ago  she  went  to  the  village  of  Vallur  to  a  vacant  house  of  her  parents 
leaving  two  of  the  children  with  her  husband  and  having  with  herself  two 
others  of  the  children. 

The  fourth  witness  for  prosecution,  the  second  prisoner's  brother,  says 
that  her  husband  came  to  her  but  at  Vallur,  and  they  were  on  good  terms, 
and  stayed  about  three  days,  and  that  he  said  to  this  witness  he  would 
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1887        take  his  wife  back  wifch  him  as  she  was  saying  she  would   go,  and  that  he 
JAN.  12.     would  go  at  night. 

This  witness  says  that  the  husband  spoke  something  to   his   wife  in 
APPEL-     the  hut,  and   he  with   his  wife   went  out,    up  the   Kistna   embankment, 
LATE       saying  he  would  come  back, — that    it  was    then   lamplighting  time,    chat 
CRIMINAL.  8De  returned  at  8  o'clock,  and  in  reply  to  a    question  by    witness  where 
her  husband  was,  she  said  she  told  her  husband    that  she  would  go  with 
10  M.  295=   him  to  the  village  in  three  days,  and  he  got  angry  and   went  away.     The 
2  Weir  361.  witness  says  that  on  the  third  day  after,    she  left  with  her  children  and 
went  to  the  village  of  Talagatur.     It  appears  that  on  the  31st  May,  she 
made  a  statement  before  the  Station-house  Officer,  Vuyyur,  which  was  put 
in  evidence  to  the  effect  that;  her  brothers  brought  her  husband  fifteen  days 
before  to  Vallur  and  that  ten  days  before  her    brothers  and  her   husband 
quarrelled  and  he  went  away — and  that  she  arrived  at   Talagatur  the  day 
before  yesterday  thinking  her  husband  was  there,  that  she  did  not  know 
whether  her  husband  died  or  had  gone  anywhere,   that   her  brothers    did 
not  kill    her    husband.     Ammallu,   her  daughter,  stated    to   the  Station 
Officer  that  the  second  prisoner  said  when  she  came  to  the    village  that 
"  her  husband  would    come  but   he  was  not  dead."     It   is    alleged    by 
Ammallu  in  her  evidence  at    the  Sessions    that  the    second  prisoner   on 
arrival  at  the  village  when  questioned    by   her    daughter  as   to  her  hus- 
band   said   "  your    father    is    decaying    in    a    [305]    pit."     The   eighth 
witness,  K.  Gopadu,    paternal   uncle  of  Ammallu  in   his  evidence  before 
the  Session  Court,  says  the  same. 

As  to  Ammallu,  no  such  statement  was  made  by  her  to  the  Station 
officer,  and  it  is  contrary  to  her  statement  above  referred  to.  As  to 
K.  Gopadu,  Ammallu  says  that  he  and  she  complained  against  the 
brothers  of  the  second  prisoner  from  suspicion  that  they  might  have 
killed  him.  Now  a  complaint  was  made  by  K.  Gopadu  and  by  Lakshmi- 
devi,  another  daughter,  to  the  Station  officer.  Lakshmidevi  stated  that 
her  maternal  uncles  in  her  presence  laid  her  father  on  the  ground,  and 
that  her  uncle  Lakshmigadu  cut  bis  throat.  She  says  in  her  deposition 
before  the  Magistrate,  dated  28th  August  1886,  that  the  same  K.  Gopadu, 
her  paternal  uncle,  told  her  to  say  that  her  maternal  uncles  had  killed  her 
father.  In  the  same  evidence  before  the  Magistrate,  she  was  obliged  to 
admit  that  her  statement  to  the  Station  Officer  was  entirely  untrue.  It 
is  quite  plain  that  no  reliance  can  be  placed  on  the  statement  of  Laksiimi- 
devi  or  Ammallu  or  on  that  of  K.  Gopadu. 

The  only  complaint  of  any  kind  up  to  the  31st  May  was  made  against 
the  brothers  of  the  second  prisoner  for  killing  her  husband.  But  the  second 
prisoner  denied  that — see  Station  Officer's  report,  31st  May.  No  infor- 
mation being  obtained  up  to  the  2nd  June  about  K.  Vengataswami  and 
his  body  not  having  been  found,  the  Police  brought  to  Vallur  the  second 
prisoner  and  her  daughters,  and  K.  Gopadu,  her  brother-in-law,  as  appears 
in  the  evidence  of  the  Village  Munsif,  the  second  witness.  This  witness 
says  that  the  children  were  crying  and  said  a  murder  had  been  committed. 
The  witness  then  stated  that  he  searched  in  the  village  and  in  the  burn- 
ing and  burying  ground  of  the  village  in  the  sand  near  the  river,  that  on 
the  3rd  June  he  took  Nammayya,  a  Constable,  seventh  witness,  with  him 
and  that  he  dug  up  with  his  stick  one  piece  of  skull  and  bones  and  pieces 
of  hair,  gocbi,  langoti,  sikatadu  for  tying  the  hair,  and  that  the  second 
prisoner  and  her  daughters  were  brought  there,  and  they,  the  daughters, 
said  those  things  were  of  their  father  and  that  the  second  prisoner  said 
'yes.'  He  says  that  some  flesh  was  adhering  to  the  bones  and  that 
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the  remains  appeared  to  have  been  there  about  fifteen  days,  and  that 
bones,  big  bones,  were  scattered  on  all  sides  there.  The  Constable,  seventh 
witness,  says  that  they  searched  the  smasana,  burning  and  burying  place, 
that  a  pit  was  dug  aud  they  found  [306]  two  skulls,  leg  bones  and  three 
pieces  of  arms,  sikatadu,  pieces  of  cloth  and  other  clothes  These  two 
witnesses,  viz.,  the  Munsif  and  the  Constable,  say  that  the  Inspector  came  CRIMINAl 

afterwards,  but  although    some  pieces  of  cloths    and  bones  found,  the    pit         

was  not;  fully  due  out.  Several  witnesses  were  examined  to  identify  the  *°  M.  295= 
pieces  of  the  cumbly  and  the  sikatadu  and  of  the  cloths  found  as  belonging  2  Weir  38-1 
to  the  second  prisoner's  husband,  but  upon  the  evidence  it  appears  that 
articles  of  the  same  description  are  used  by  all  "  Yerakalas,"  and  no  special 
reasons  for  identification  'are  given  by  the  witnesses.  I  do  not  think  any 
reliance  can  be  placed  on  the  evidence  as  identifying  any  of  the  things  found 
as  those  which  were  worn  by  second  prisoner's  husband.  The  daughters  of 
the  second  prisoner  and  their  paternal  uncle  said  that  one  of  the  skulls  was 
that  of  the  second  prisoner's  husband.  One  of  the  daughters  said  his  skull 
was  round,  and  sha  used  to  take  lice  from  his  head,  and  therefore  she  knew 
it.  This  is  nob  satisfactory  evidence  of  the  skull  being  that  of  Vengataswami. 
The  place  where  the  skull  bones  were  found  was  the  burning  and  burying 
place  for  the  village,  and  the  discovery  of  such  remains  as  these  would 
mosc  probably  be  made  there.  A  punchayat  was  held  on  the  3rd  June 
1886,  and  its  report  was  out  in  evidence.  It  records  amongst  other  things 
that  no  body  was  found  and  that  bones  were  found.  It  also  records  a 
statement  made  then  by  Ammallu,  the  daughter,  and  K.  Gopadu,  the 
brother  of  second  prisoner's  husband,  that  the  latter  was  killed  by  the 
brothers  of  the  second  prisoner.  In  also  records  that  the  bones  were  those 
of  a  man  who  died  by  violence,  but  that  there  was  no  corpse,  and  the  pun- 
cbayat  could  not  identify  the  remains.  That  punchayat  was  signed  on  the 
3rd  June.  The  Munsif  says  the  second  prisoner  was  at  the  punchayat,  but 
was  not  examined  before  the  punchayatdars,  and  he  says  that  after  the 
punchayat,  the  second  prisoner  made  a  statement  to  him  which  he  wrote 
down  on  the  3rd  June,  but  that  he  did  not  do  so  at  the  request  of  the 
Police.  He  also  says  that  next  day  on  the  4th  June  a  copy  was  made  and 
was  read  to  the  second  prisoner  and  that  she  signed  it,  and  it  is  marked  as 
Exhibit  B.  In  Exhibit  B  the  second  prisoner  implicates  herself  as  a  party 
to  the  murder  of  her  husband.  It  is  not  explained  by  the  prosecution  how 
or  why  or  under  what  circumstances  that  statement  came  to  be  made.  All 
that  is  proved  is  that  the  second  prisoner  was  brought  to  the  punchayat  by 
the  Police,  and  that  she  on  the  3rd  June,  after  the  [307]  punohayat 
was  over  for  that  day,  is  stated  to  have  made  an  original  statement  not 
produced,  and  that  she  signed  Exhibit  B  on  the  4th.  It  is  stated  she  was 
not  arrested  until  the  4th.  Before  r,he  second  prisoner  made  that  state- 
ment she  was  aware  of  the  allegations  against  her  brothers.  That 
statement  and  her  subsequent  statements  J1,  JJ,  J8,  J4,  and  J5.  all  impli- 
cating herself  in  the  murder,  are  inconsistent  with  her  statements  made 
up  to  the  3rd  June.  Though  the  second  prisoner  adhered  to  those 
statements  even  in  the  Sessions  Court  before  the  verdict  was  given  and 
before  sentence  of  death  was  pronounced  on  her,  she  in  appeal  to  this 
Courb  says  th  it  she  made  the  statements  at  the  instance  of  the  Police, 
who  teased  her  greatly,  and  that  those  statements  are  not  true. 

The  case  of  the  prosecution  against  the  second  prisoner  depends  on 
these  statements,  and  on  the  supposed  corroboration  of  them  principally 
by  the  evidence  of  Budden  Sahib  made  before  a  Magistrate  on  the  14th  and 
15th  June  and  on  the  26th  August,  and  also  on  other  evidence  after  referred 
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•1887       to.     In  the  statement  by  the  second  prisoner  in  Exhibit  B,  dated  the  4th 
JAN.  12.     June  1886.  she  states  where  she  and  her  husband  had  lived  and   that  he 

came  to  Vallur  and  that  she  agreed  to  return  with  him  as  before  set  forth. 

APPEL-     g0  far  tner6  is  no  reason  to  doubt  her  statemeuc.     She  says,  however,  in 
LATE       Exhibit  B,  that  the  first  prisoner  used  to  have  illicit  intercourse  with  her 

CRIMINAL,  and  threatened  her  on  three  or  four  prior   occasions  of  visits  of  her  hus- 
band to  Vallur,  that  he  would  kill  him,  and  that  on  the  occasion  of  the  last 
=   visit  the  first  prisoner  induced   her  to  decoy    her    husband    after    dark 

2  Weir  361.  [n^o  &  garden  near  Vallur  called  the  Circar  gardens,  iu  order  to  have 
intercourse  with  her,  and  that  he,  the  first  prisoner,  said  ho  then  would 
kill  her  husband.  She  says  that  the  first  prisoner  arranged  with  Vee- 
rama,  the  fifth  witness,  a  toddy-seller,  to  give  the  second  prisoner's  hus- 
band toddy  and  arrack,  on  the  afternoon  of  the  day  that  he  was  to  be 
decoyed  into  the  garden.  She  says  that  in  accordance  with  that  agree- 
ment she  and  her  husband  drank  toddy  at  Veerama's  shop,  and  that 
the  second  prisoner  brought  her  husband  into  the  Circar  gardens  in  the- 
evening,  they  lay  down,  and  that  while  her  husband  was  having  inter- 
course with  her,  the  first  prisoner,  who  was  hiding  behind  trees,  came 
and  struck  her  husband  on  the  neck  with  a  stick  two  cubits  long,  that 
her  husband  fell  on  one  side  of  her  and  then  the  first  prisoner  struck 
another  blow  on  her  husband's  head,  which  broke  his  head,  and  he  then 
died,  and  that  she  went  [308]  home,  and  at  daw  a  in  the  morning  the  first 
prisoner  came  and  told  her  that  he  and  the  first  witness  Buddan  Sahib- 
had  buried  the  corpse,  but  refused  to  tell  her  where. 

On  the  6th  June  1886  the  second  prisoner  made  a  statement  recorded 
as  a  confession,  Exhibit  J1  ,  before  the  Second-class  Magistrate  in  which 
she  repeats  in  substance  what  she  stated  in  Exhibit  B,  but  she  a^ded  that 
while  the  first  prisoner  was  coming  to  where  her  husband  was  having 
intercourse  with  her,  there  was  noica  of  leaves,  and  her  husband  asked 
what  it  was  and  she  said  it  was  perhaps  a  pig,  and  that  the  first  prisoner 
threatened  to  stab  her  if  she  said  to  any  one  that  he  killed  her  husband, 
and  that  the  first  prisoner's  brother-in-law  had  brought  a  cumbly  and 
mamoti  from  the  house  and  dug  a  pit  in  which  her  husband  was  buried, 
and  that  she  showed  the  Police  the  place  where  the  murder  took  place. 

Again  the  second  prisoner  made  a  statement  on  the  14th  June,  Ex- 
hibit J  '2  ,  before  the  Second-class  Magistrate  of  Bezwada  which  he  certifies 
to  be  voluntarily  made.  In  answer  to  the  question  of  the  Magistrate 
"  when  and  why  did  your  husband  die,"  the  statement  appears  to  show 
that  she  repeated  what  was  in  the  prior  statements.  The  repetition 
occupies  two  pages  of  print.  Then  fourteen  other  questions  appear  to  have 
been  put  co  her  by  the  Magistrate,  the  answers  to  which  occupy  two  other 
pages  of  print. 

Again  on  the  15th  June  she  made  a  statement,  Exhibit  J  3  ,  before  the 
same  Magistrate  at  Vallur  which  is  headed  "  scene  of  the  offence."  This 
statement  is  not  certified  to  be  made  voluntarily,  but  the  particulars  of  it 
have  been  used  as  a  confession  by  the  Sessions  Judge.  The  opening 
questions  are — "  Where  did  your  husband  Kuthada  Vengataswami  drink 
toddy  and  arrack ;  and  how  did  he  and  you  come  from  that  place  into 
the  Government  garden  ?  Where  did  you  lie?  How  did  your  husband 
sit?  How  did  Meer  Shufee  come  and  beat  your  husband?  How  did 
your  husband  fall  down  ?  "  All  these  questions  were  put  at  the  same  time 
and  before  she  answered  any  of  them.  The  Magistrate  asked  her,  how 
it  was  there  wa<?  no  blood  at  the  place  of  offence  ?  She  replied  that  first 
prisoner  told  her,  he  wiped  it  away  and  that  rain  also  fell.  Then  the 
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Magistrate  refers  to  her  statement  on    the    prior  day.  that  leaves  of  the        1887 
trees  rusMed   while   her  husband    was    lying    with    her,    and    that    she     JAN.  12. 

told  her  husband    it  was  a  pig — and   [309]    he  asked  "  Was  the  thing 

that  was  coming  a  pig,   or   what    did   you  see   and  say  so  ?  "  In    reply     APPEL- 
she  says    the   first  prisoner  told  her  that  he   would    cotne  and    murder       LATE 
her    husband,     and    that    if    the   leaves   rustled    she    should     tell    her  CRIMINAL, 
husband  that  a  pig   perhaps  was    coming.     Then  the  Magistrate   asked 
her,  was  it  convenient  for  her  and    her   husband  to  lie  down  at  home.  10M.  2&3=> 
She  teplidd,  it  was  not  convenient  as  her  brothers  were  living  in   her  hut.  2  *eip  361- 
As  to   this  fact  there  is  evidence  of  the  fourth  witness  that  she  lived  iu  a 
hut  belonging  to  her  father  and  that  her  brothers  lived  elsewhere.     After 
recording  the  statement  as  taken,  the  Magistrate  states  he  asked  the  second 
prisoner  other  questions,  six  or  eight  in  all,  and  then  he  says,  "  I  made  the 
prisoner  go  before  me  and  I  went  myself  behind  to  the  place  at  the  scene 
of  the  murder,"  and  then  he  records  what  she  did  and  said. 

Again  on  the  15tb  June  the  second  prisoner  made  a  statement,  Exhibit 
J  4  ,  before  the  same  Magistrate.  The  statement  is  headed  "  at  the  place 
where  the  corpse  was  buried."  The  Magistrate  appears  to  have  asked 
her,  "  to  whom  a  clout  and  other  articles  dug  there  out  of  the  ground  at 
the  burial-place  belonged,"  and  that  she  replied  that  "  they  belonged  to  her 
husband  and  were  worn  by  him  when  he  was  killed." 

Again  the  same  Magistrate  examined  the  second  prisoner  on  the 
25th  August  1886,  when  the  first  prisoner  was  brought  before  the  Court, 
and  she  made  a  statement,  exhibit  J 5  ,  apparently  stating  the  facts 
against  the  first  prisoner.  No  explanation  is  given  by  the  prosecution  of 
the  circumstances  under  which  any  of  those  confessions  were  taken 
except  the  statement  of  the  25th  August  in  the  presence  of  the  first 
prisoner,  as  to  how  they  were  brought  about  or  whether  the  second 
prisoner  expressed  a  desire  to  make  them,  or  whether  she  was  sent  for  by 
the  Magistrate  or  brought  up  by  the  Police.  She  was  in  custody  of  the 
Police  when  she  made  all  the  statements  except  her  statement  before  the 
Sessions  Judge. 

As  the  second  prisoner  has  withdrawn  all  the  confessional  state- 
ments made  by  her,  it  is  necessary  according  to  the  rulings  of  this  Court, 
to  examine  the  evidence  and  see  if  there  is  reliable  independent  evidence 
to  corroborate  to  a  material  extent  and  in  material  particulars,  the 
statements  contained  in  the  withdrawn  confessional  statements.  If  no 
such  corroborative  evidence  exists,  then  the  contradictory  statements  of 
the  second  prisoner  remain,  [310]  and  doubt  exists  as  to  which  statement 
is  true,  and  the  confessional  statements  cannot  be  safely  relied  on  against 
the  prisoner.  In  this  case  there  is  special  reason  for  requiring  such  cor- 
roborative evidence  before  acting  against  the  second  prisoner  on  the  con- 
fessional statements,  because  the  second  prisoner  up  to  the  2nd  June,  had 
made  statements  about  the  absence  of  her  husband  different  from  che  con- 
fessional statements.  Again  false  evidence  was  given  by  at  least  one  of 
the  witnesses  for  the  prosecution  with  the  knowledge  of  another,  charging 
second  prisoner's  brothers  with  the  murder  of  second  prisoner's  husband 
and  that  statement  preceded  second  prisoner's  statement.  It  is  suggested 
by  one  of  the  assessors  that  the  statements  of  the  second  prisoner  may 
have  been  made  to  save  her  brothers.  Again  she  alleges  that  she  made 
them  under  Police  instruction.  The  reasons  of  the  examinations  and  re- 
examinations  in  exhibits  J  2  ,  J  3  ,  and  J4  ,  by  the  Magistrate  are  not  given. 
But  one  re-examination  brings  out  t.be  extraordinary  addition  made  in  the 
statement,  exhibit  J  4  ,  supplementing  the  prior  statements  of  the  rustling 
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1887       of  the  leaves  by  showing  that  such  circumstance  had  been  anticipated,  as 
JAN.  12.      the  secoud  prisoner  says,  by  the  first  prisoner  and  an  explanation   provid- 
ed if  the  second  prisoner's  husband  inquired  about  it. 
APPEL-  I  now  refer  to   the  matters   of  alleged   corroboration  of   the  second 

LATE       prisoner's  statements. 

CRIMINAL.          ^"ne  ^AC^  that  after  the  first  confessional  statement,  the  prisoner  made 
several  others  subsequently  to  the  same  effect,  including  the  confessional 
10  M.  293=  statement  made  at  the  trial,  cannot  be  accepted  as  corroboration  of  the 
2  Weir  361.  prior  statement,  as  such   subsequent  statements  themselves  require  corro- 
boration as  they  are  withdrawn.     Moreover,  the  motive  which  induced  the 
prisoner  to  make  the  first;  confessional  statement,  may  have   induced  her 
to  make  all  those  made  subsequently.     That  motive  may  no  longer  have 
affected  the  prisoner  when  she  withdrew  all   the   confessional  statements 
on  appeal  to  this  Court. 

Tne  fact  that  the  skull  produced  appears  to  ba  broken  into  two 
parts  is  supposed  to  afford  some  corroboration  to  the  second  prisoner's 
statement  thac  her  husband's  head  was  broken,  as  she  allege5*.  Bat  the 
Apothecary  Brown  states  his  belief  that  that  skull  was  brokon  after  life 
was  extinct,  and  not  during  life.  Moreover,  the  skull  is  not  at  all  identified 
as  the  skull  of  second  prisoner's  husband.  The  fact  that  the  second 
prisoner's  husband  is  missing  [311]  is  no  corroboration  of  the  statement 
(unproved)  that  he  is  dead.  The  fact  that  he  was  a  man  who  never  was 
in  the  habit  of  being  absent  formerly  for  any  long  time,  is  nob  evidence 
that  he  is  not  still  alive.  The  brother  and  brothers-in-law  and  the  two 
children  of  Vengataswami  say  he  is  dead,  but  this  is  mere  assumption.  There 
is  no  legal  evidence  that  he  is  dead.  As  to  the  evidence  given  by  Veerama 
the  toddy-seller,  though  she  says  in  her  direct  examination  that  the  first 
prisoner  directed  her  to  give  toddy  to  the  second  prisoner  and  her  husband, 
and  paid  her,  and  that  she  did  so,  yet  on  cross-examination  she  says  the 
day  was  a  festival  day  and  that  great  numbers  came,  and  that  she  cannot 
tell  the  names  of  any  one  else  that  got  toddy  that  day,  and  that  she  can- 
not say  that  the  man  who  came  with  the  second  prisonerwas  her  husband, 
whom  witness  admits  she  did  not  know,  but  from  the  convflrsation 
between  them  she  came  to  know  they  were  husband  and  wife.  The  wit- 
ness did  not  make  her  first  information  until  the  15th  June.  It  is  highly 
improbable  that  in  the  crowd  of  people  she  would  recollect  these  two 
people  got  toddy  on  that  day.  She  says  she  did  not  know  the  husband  of 
the  second  prisoner,  and  cannot  say  if  he  was  one  of  the  two.  But  if  her 
recollection  was  correct,  her  evidence  is  not  corroborative  of  any  important 
fact  in  relation  bo  the  offence.  It  is  consistent  with  her  evidence  that 
the  second  prisoner  and  her  husband  did  not  go  to  the  garden  as  stated  by 
the  second  orisoner. 

As  to  the  alleged  corroboration  by  Budden  Sahib — He  made  two 
statements,  exhibit  A,  as  a  witness  before  the  Magistrate,  one  on  the  14t.h 
June,  arid  anothar  on  the  15*;h  June.  In  the  statement  of  the  14th  June, 
Budden  Sahib  stated  that  the  first  prisoner  came  to  witness'  house  about 
half  past  eight  o'clock  on  the  night  in  question  and  said  that  he  and 
Vengataswami  had  a  fight  and  that  the  latter  was  killed,  and  he,  the  first 
prisoner,  would  get  into  trouble  if  witness  did  not  help  him  to  conceal  the 
body  and  that  after  some  time  witness  agreed  to  do  so,  and  that  the  first 
prisoner  got  a  mamoti  and  curably  from  witness'  house  and  went  into  the 
Circar  garden  and  then  saw  and  spoke  to  the  second  prisoner  and  that 
the  first  prisoner,  tied  up  the  body  of  Vengataswami,  the  second  prisoner's 
husband,  and  that  both  the  first  prisoner  and  witness  carried  the  body  50 
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or  60  yards  to  the  sand  of  the  Kistna  and   the  first  prisoner  buried  it       1887 
there,  having  dug  up  the  sand  wioh  a  mamoti.  In  the  statement  of  the  15th     JAN.  12. 
June    made,  as    che    heading    of  it  shows,    "  near  the    place   where  the 
[312]  dead  body  was    buried,"  Budden  Sahib  repeated   ia  substance  his     APPEL- 
statement  of  the  day  before,  and  pointed  out  the  place  where  he  said  the       LATE 
act  was  done  to  which  he  was  a  party.     To  that  statement  the  Magistrate  CRIMINAL, 
appends  remarks  which  are  not  evidence. 

On  the  26th  August  1886  when  the  first  prisoner  was  brought  before  10  M-  295  = 
the  Magistrate,  Budden  Sahib  was  examined,  and  his  depositions  of  the  1 4th  2  Weir  361. 
and  15th  June  were  read  and  the  witness  stated  that  the  facts  therein 
stated  were  true,  and  that  no  one  taught  him  to  state  the  circumstances 
deposed  to  by  him.  Budden  Sahib,  however,  at  the  trial  stated  these 
depositions  were  untrue  and  were  made  under  Police  pressure.  These 
depositions  were  read  as  evidence  at  the  trial  by  the  Sessions  Court, 
under  Section  288  of  the  Code  of  Criminal  Procedure,  the  Sessions  Judge 
having  exercised  his  discretion  given  by  that  section.  The  Judge 
though  with  some  doubt  or  difficulty  believed  they  contained  the  truth 
and  that  the  evidence  givea  by  the  witness  at  the  Sessions  was  untrue. 
The  question  now  arises,  was  the  reliance  placed  by  the  Judge  on  the 
truth  of  these  depositions  justified,  and  was  the  discretion  vested  in  him 
properly  exercised  ?  At  the  trial  before  the  Sessions  Court,  Budden  Sahib 
admitted  he  made  these  statements  in  all  these  details,  and  says,  he  stated 
what  is  in  those  depositions  because  the  Police  told  him  to  say  so,  but 
that  he  did  not  tell  this  to  the  Magistrate. 

Cross-examined  he  says,  "the  Police  put  me  in  a  lock-up  in  the  case 
of  the  murder  of  Vengataswami.  They  arrested  me  on  suspicion.  I  was 
in  Police  custody  for  nine  days."  "I  was  asked  to  state  what  I  knew  about 
the  murder.  I  stated  I  knew  nothing  and  that  inquiry  should  be  made 
regarding  iny  conduct.  The  Police  said  'y°u  must  tell,  you  cannot  but  tell. 
If  you  do  not  say  against  your  brother-in-law,  the  first  prisoner,  we  will 
take  your  children  and  keap  them  in  the  lock-up.'  They  said  if  I  spoke 
against  him  they  would  release  me  and  take  me  as  a  witness,  and  that 
if  I  did  not,  they  would  bring  a  charge  against  me.  What  I  stated  Deiore  the 
Magistrate  is  not  true.  I  stated  those  words  as  1  was  told  to  say  so." 
"I  pointed  out  to  the  Tahsildar  the  different  places,  telling  each  place  as 
the  Police  told  me  to  say  so  ;  the  Police  tortured  me." 

Re-examined.  "The  Police  beat  me  with  hands.  There  are  no 
marks.  I  did  not  complain  to  the  Tabsildar.  I  was  told  not  to  complain." 
<lFor  fear  that  I  would  be  handeci  over  again  to  the  [313]  Police,  I  did 
not  complain  to  the  Magistrate.  They  kept  me  five  days  at  Vuyyur  and 
three  days  at  Vallur.  There  is  no  station  at  Vallur.  There  is  a  chowki 
of  Jamadar  Sydalii.  They  put  me  in  it.  They  released  me  on  the  day 
after  the  Tahsildar  came  to  Vallur.  The  Tdhsildar  took  a  deposition  from 
me  before  I  was  released.  I  was  released  on  the  day  after  that  on  which 
deposition  was  taken  from  me.  I  did  not  s'vy  ou  the  26th  August  fearing 
that  they  would  beat  me.  The  Police  were  present  when  my  evidence 
was  taken,  I  am  saying  in  this  way  here  as  you  gods  are  all  here." 

There  are  some  facts  stated  in  this  evidence  of  Budden  Sahib  at  the 
'Sessions  Court  which  are  not  contradicted,  viz.,  that  he  was  arrested  and 
kept  in  the  custody  of  the  Police  (who  had  access  to  him  at  all  times  for 
eight  or  nine  days),  and  that  he  was  released  after  he  made  his  deposi- 
tion on  the  15th  or  ]6tb  June,  and  that  when  he  made  these  depositions 
and  the  depositions  of  the  26th  August,  the  Police  were  present  in  Court 
and  no  doubt  were  listening  to  his  depositions.  His  discharge  from 
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1887       custody  synchronizes  with  the  making  by  him   of  the  depositions,  but  of 

JAN.  12.     course  there  is  not   proof    that  he   waa    coerced   to   say    what   he   did. 

However,    it   shows   that    when    the   Police   got  from    him    the    sworn 

APPEL-     information,  he  was  no  longer  wanted  by  thorn.     He  had  made  a   deposi- 

LATE       tion   after  nine  days'   confinement,   and   if  he  retracted  it,  he  might  be 

CRIMINAL,  prosecuted.    He  accounts  for  the  re-statement   of   his  evidence  on  the 

26th   August   by  saying  that  he    was   afraid  of  being  sent  again  to  the 

10  M.  295=   Police  or  of   being  beaten.     In   the  Sessions  Court,    he    found    himself 

2  Weir  361.  Defore  a  superior  tribunal  and  assessors,  and  was  apparently  relieved  from 

fear  of  the  Police,  and  he  says  that  he  then  told  the  truth. 

No  doubt  the  above  observations  may  be  applicable  to  all  or  nearly 
all  cases  where  a  witness  chooses  to  deny  the  truth  of  his  former  state- 
ment. The  difficulty  is  to  ascertain  which  of  the  st  inaiaetits  of  the  witness 
is  the  truth.  A  perjured  man  the  witness  must  be  whichever  of  his 
statements  is  acted  on  and  the  responsibility  of  relying  on  either  statement 
is  very  great.  It  seems  to  me  the  course  adopted  by  this  Court  in  similar 
cases  is  the  only  safe  one,  viz.,  not  to  rely  on  either  statement  unless  it  is 
corroborated  as  to  some  main  material  fact  of  importance  by  independent 
evidence.  Mr.  Justice  Morris  in  The  Queen  v.  Amanulla  (l)  states 
[314]  the  rule  applicable  to  such  case.  He  says,  "  it  seems  to  me  that 
under  Section  288,  Criminal  Procedure  Code,  a  Judge  may  base  his  judg- 
ment on  the  evidence  given  before  the  Magistrate  in  the  presence  of  the 
accused,  when  there  are  special  and  particular  reasons  for  considering  that 
evidence  to  be  honest  and  true,  and  when  that  evidence  is  to  a  certain  ex- 
tent corroborated  by  independent  testimony  before  himself.  In  the  pre- 
sent instance  there  is  really  nothing  of  this  kind.  There  is  really  no  one 
such  substantive  fact  conclusively  proved  as  can  enable  the  Judge  to  say 
with  confidence  that  the  evidence  givaii  before  the  Magistrate  was  true  as 
opposed  to  what  was  said  before  himself." 

Now,  if  it  is  suggested  that  the  facts  that  Buddea  Sahib  pointed  out 
the  places  of  alleged  burial  and  of  the  offence,  and  of  his  recognition  of 
the  pieces  of  cumbly  and  cloth,  are  corroborative,  the  answer  is  that  these 
places  and  similar  pieces  of  cumbly,  &c.,  had  been  already  shown  to  the 
Magistrate  and  to  the  Police,  and  were  not  discovered  owing  to  Budden 
Sahib's  information.  Budden  Sahib  says  he  pointed  them  out  by  direc- 
tion of  the  Police  in  whose  custody  he  then  was.  The  fact  that  Vengata- 
swami  has  not  been  found  either  alive  are  dead  is  consistent  with  his 
being  still  alive.  The  evidence  of  Bakar  Ali  and  others  which  purport  to 
identify  pieces  of  cumbly  and  cloth  and  other  articles  dug  out  of  the  pit 
is  entirely  insufficient  to  identify  those  articles  as  belonging  to  any 
particular  person.  I  am  unable  to  see  that  there  was  any  independent 
satisfactory  evidence  before  the  Sessions  Judge  corroborative  of  the 
deposition  of  Budden  Sahib  to  justify  credit  being  given  to  the  state- 
ment of  Budden  Sahib  before  the  Magistrate,  rather  than  to  the  evi- 
dence of  that  witness  in  the  Sessions  Court.  I,  therefore,  do  not  think 
that  the  evidence  of  Budden  Sahib  before  the  Magistrate  can  be  safely 
relied  on  as  evidence  of  the  facts  stated  therein  or  as  corroborative 
evidence  of  the  retracted  confessions  and  depositions  made  by  the  second 
prisoner. 

The  conclusion  I  feel  bound  to  arrive  at  is  that  it  is  not  proved,  be- 
yond reasonable  doubt,  that  Vengataswami  is  dead,  or  that  if  he  is  dead, 
the  second  prisoner  was  in  any  way  a  party  implicated  in  causing  his 

(1)  12  B.  L.  R.  App.    15. 
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death.     The  conviction  of,  and  sentence  on,  the  second  prisoner  must  be        1887 
reversed.  JAN.  12. 

I  feel  bound  to  notice  the  fact  that  the  Second  class  Magistrate  has 
given  no  explanation  why  the  recorded  confessional  statement,  exhibit  J2,      APPEL- 
of  the  14th  June  1886  was  taken.    The  second  prisoner  had  already  made       LATE 
the  confessional  statement,  [315]  exhibit  B,  of  tha  4th  of  June  and  J*.  of  CRIMINAL, 
the  6th  of  June.  The  statement  of  the  14th  June  goes  over  all  the  matters 
already    stated    in  exhibits  B  and  J1.     Many  questions  are  put  by   the  10JI.  293= 
Magistrate  which  bring  out  answers  that  do  not  enable  the  accused  under  2  Weir  361- 
Section  342,  Criminal  Procedure  Code,    "  to  explain    any  circumstances 
appearing  against  her,"  but  on  the   contrary  seem  calculated,  both   ques- 
tions and  answers,  to  supplement  the  previous  story  of  the  second  prisoner 
told  against  herself  and  to  fasten  guilt  on  tha  accused — sea   the  question 
amongst  others  as  to  "What  was  her  intention   in  bringing    her  husband 
into   the   garden."     Under    Section   342,    Criminal  Procedure  Code,  the 
Magistrate  had  power  for  the  purpose  specified  in  that  section  to  put  ques- 
tions necessary  for  that  purpose.  The  examination  referred  to  in  Section  364 
is  subject  to  the  purpose  referred  to  in  Section  342.  In  Exparte  Virabiidra 
Gaud  (1),  and  in  the  case   of  Hossein  Buksh  (2),  and    in  other  cases,  it 
has  been  decided  that  the  power  to  put  questions  to  the  accused   is    not 
given  to  force  an  accused  to  maka  criminating  admissions  after  searching 
examinations.     The  same  Magistrate  examined  the  second  prisoner  on  the 
15th  June — see  exhibit  J3 — and  a  second  time  on  thas  day — see   exhibit 
J4.     Neither  of  these  examinations  is  certified  as   or   purported  to  be    a 
confession.    No  explanation  is   given  why  such    examinations   were    had. 
It  does  not  appear  that  these  examinations  were  had  to  enable  the  second 
prisoner  to  explain  any  circumstances  appearing  in  evidence  against  her. 

The  examinations  drew  her  on  to  criminating  admissions — see  the 
question  as  to  how  there  was  no  blood  on  the  spot  of  the  offence,  and 
the  question  as  to  the  rustling  of  the  leaves,  and  the  question,  "  Did  you 
see  the  wounds  on  your  husband;"  also  the  question  was  it  convenient 
that  she  and  her  husband  should  have  intercourse  in  her  hut ;  see  also 
the  answers  to  the  questions  put  in  exhibit  J4.  The  answers  to  these  ques- 
tions, if  true,  were  calculated  plainly  to  supplement  the  case  for  the 
prosecution  against  her,  and  to  show  that  she  was  gulity.  The  examination 
of  the  accused  after  she  bad  confessad,  and  the  bringing  her  for  examination 
to  the  scene  of  the  offence  and  of  the  supposed  place  of  burial,  require 
explanation. 


10  M.  316. 
[316]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice 
Muttusami  Ayyar. 


GURUVAPPA  (Plaintiff)  Appellant,  v.  THIMMA  AND  ANOTHER 
(Defendants)  Respondents*       [17th  March  and  19th  April,  1887.] 

Hindu  Law— Decree  against  an  undivided  brother— Mortgage  of  joint  property. 

A,  an  undivided  member  of  a  Hindu  family,  mortgaged  part  of  the  family  pro- 
perty by  way  of  conditional  sale  to  B.  to  Fecure  a  loan.  B  having  sued  A  per- 
smallv  for  the  amount  due,  A  admitted  the  mortgage  and  said  he  would 

•  Second  Appeal  No.  674  of  1886. 
(I)  1  M.H.C.  B.  199.  (-2)60.96. 
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surrender    tho    property    in   discharge   of    the   debt,  and  a   decree  was  passed 
accordingly.     A's  undivided  brothers  intervened  in  execution : 

Held,  that  the  decree  not  being  passed  against  the  joint  family  or  its  represent- 
ative, and  not  describing  the  property,  which  it  directed  to  be  delivered  to  the 
plaintiff  by  way  of  absolute  sale  to  be  family  property,  could  not  be  executed 
against  the  family  property. 

[R.,  12  M.  325  i329i  ;  35  M.  685   (688)  =  10   Ind.   Gas.  874  =  21  M.L.J.   508  =  (19ll)    1 
M.W.N.  442.] 

SECOND  appeal  against  the  decree  of  W.  F.  Grahame,  Officiating 
District  Judge  of  Guddapah,  in  Appeal  Suit  No.  3  of  1886,  confirming  the 
decree  of  S.  Subba  Eau,  District  Munsif  of  Proddatur,  in  Original  Suit 
No.  282  of  1885. 

Kondadu,  the  brother  of  the  defendants,  mortgaged  certain  family 
property  to  the  plaintiff  by  way  of  conditional  sale,  to  secure  a  debt.  The 
plaintiff  sued  the  mortgagor  to  recover  principal  and  interest  in  Original 
Suit  No.  152  of  1885.  The  mortgage  was  admitted,  and  the  mortgagor 
said  he  was  willing  to  surrender  the  property ;  the  present  defendants, 
however,  intervened  under  Section  332  of  the  Code  of  Civil  Procedure  and 
claimed  two-thirds  of  the  property  as  their  share,  and  their  claim  was 
allowed.  The  plaintiff  filed  this  suit  to  declare  his  title  to  the  property  ; 
the  declaration  was  refused  by  both  the  lower  Courts. 

The  plaintiff  preferred  this  second  appeal. 

Mr.  Parthasaradhi  Ayyangar,  for  appellant  argued  that  the  present 
suit  was  maintainable  and  the  plaintiff's  claim  should  be  allowed  if  he 
proved  that  the  mortgage  of  conditional  sale  executed  [317]  by  Kondadu, 
the  brother  of  the  defendants,  was  executed  for  the  benefit  of  the  family 
of  which  the  said  Kondadu  was  the  managing  member  ;  and  pointed  out 
that  the  decree  originally  obtained  by  the  present  plaintiff  was  not  a 
simple  money  decree,  but  one  enforcing  the  sale. 

Mr.  Ramasami  Baju,  for  respondents. 

•The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  MUTTUSAMI  ATYAB,  J.) 

JUDGMEMT. 

The  respondents  had  a  brother  named  Kondadu,  and  in  Original  Suit 
No.  152  of  1885,  the  appellant  obtained  a  decree  against  him.  That 
decree,  however,  was  not  passed  against  him  as  the  managing  member  or 
representative  of  the  joint  family.  It  was  founded  upon  an  instrument  of 
mortgage  which  had  been  executed  by  Kondadu  ;  and,  although  Original  Suit 
No.  152  of  1885  was  brought  only  to  recover  the  mortgage  debt,  the 
decree  directed,  apparently  by  consent  of  the  parties,  that  the  mortgaged 
property  be  given  up  by  way  of  absolute  sale  in  satisfaction  of  the  debt. 
On  the  appellant  proceeding  to  take  possession  in  execution  of  the  decree, 
the  respondents  objected  on  the  ground  that  they  were  not  bound  by  a 
decree,  passed  against  Kondadu  in  respect  of  the  property  of  their  joint 
family*.  Their  objection  was  allowed,  and  the  apcellant  brought  this  suit 
to  establish  his  right  to  the  possession  of  the  entire  property  mentioned 
in  the  decree  inclusive  of  the  respondents'  shares.  Eelying  on  the 
decisions  reported  in  Viraragavamma  v.  Samudrala  (1)  and  Umamahes- 
wara  v.  Singaperumal  (2),  the  District  Judge  dismissed  the  suit  with  costs. 
In  the  last-mentioned  case,  the  decree  was  against  a  Hindu  father, 
and  it  is  not  precisely  in  point.  The  first  case,  however,  was  one  between 
brothers,  and  as  such,  it  is  similar  to  the  one  before  us.  There  it  was 


(1)  8  M.  208. 


(2)  8  M.  376, 
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held  that  a  money  decree  against  one  brother  who  was  not  impleaded  as 
the  managing  co-parcener  or  representative  of  the  family  did  not  bind  his 
other  brothers,  and  that  no  more  than  the  judgment-debtor's  share  was 
liable  to  be  attached  and  sold  in  execution.  It  was  also  held  that  the  ques- 
tion, whether  or  not  the  original  debt  was  a  family  debt,  could  not  be  gone 
into  in  that  suit.  It  is  conceded  that  if  that  decision  governed  the  case 
before  us,  the  second  appeal  cannot  be  supported,  but  it  is  contended  that 
the  [318]  decree  in  that  case  was  a  mere  money  decree,  whereas  the  decree 
in  the  present  suit  executes  a  pre-existing  mortgage.  Reliance  is  also 
placed  on  the  decisions  in  Rdmakrishna  v.  Namasivaya  (1)  and  Narsanna 
v.  Gurappa  (2). 

The  decree  in  Original  Suit  No.  152  of  1885  was  admittedly  not  one 
passed  against  the  joint  family  or  its  representative.  Nor  does  it  describe 
the  property  it  directs  to  be  delivered  to  the  plaintiff  by  way  of  absolute 
sale  to  be  family  property.  Tho  principle  laid  down  by  the  Privy 
Council  in  Bissessur  Lall  Sahoo  v.  Maharajah  Luchmessur  Singh  (3)  does 
not  therefore  apply  to  this  suit.  Nor  is  the  decision  in  Ramakrishna  v. 
Namasivaya  (l)  applicable  ;  for  in  that  case  the  decree  in  the  first  suit  was 
against  the  father,  and  the  Court  held  that  the  execution  creditor  was  at 
liberty  to  show  in  the  second  suit  that  the  character  of  the  debt  was  such 
as  to  bind  the  son's  interest,  because  it  was  not  brought  on  the  cause 
of  action  litigated  in  the  previous  suit.  Nor  are  we  prepared  to  hold, 
that  the  decision  in  Narsanna  v.  Gurappa  (2)  is  exactly  in  point.  That 
was  also  the  case  of  a  decree  against  the  father  and  of  the  liability 
of  the  sou's  interest  in  ancestral  property  to  be  sold  in  execution. 
This  Court  followed  in  that  case  the  ruling  of  the  Privy  Council  in 
Mussamut  Nanomi  Babuasin  v.  Modun  Mohun  (4).  The  ruling  was, 
if  in  execution  of  a  decree  against  a  father,  the  purchaser  bargains 
and  pays  for  the  entire  ancestral  property,  the  whole  property  would  pass 
by  the  Court  sale,  provided  that  the  decree  debt  was  neither  vicious  nor 
immoral,  because  the  purchaser  might  clearly  defend  his  title  by  showing 
that  the  nature  of  the  debt  justified  the  sale  in  case  the  sons  impugned  it 
in  a  regular  suit.  The  ratio  decidendi  was  that  the  character  of  the  debt, 
if  it  was  neither  vicious  nor  immoral,  was  a  valid  ground  of  defence  in  a 
fresh  suit,  and  the  Judicial  Committee  observed  further  in  their  judgment 
that  the  rule  derived  from  the  son's  pious  obligation  to  pay  the  father's 
debt  was  destructive  of  the  son's  independent  coparcenary  rights.  But  in 
Viraragavamma  v.  Samudrala  (5)  it  was  observed  as  follows : — "  It  is 
true  that  the  liability  is  shown  by  the  decree  to  have  its  origin  in  the 
father's  debt,  but  there  is  nothing  on  the  face  of  the  decree  to  show  that 
the  claim  was  made  or  relief  granted  against  the  then  [319]  defend- 
ant either  in  his  representative  character  or  as  manager  of  the  family, 
and  that  if  we  had  felt  ourselves  at  liberty  to  go  beyond  the  decree, 
we  should  have  acceded  to  the  contention  that  the  debt  was  a  family  ^debt 
and  binding  on  the  respondents."  The  possibility  of  a  second  suit  was  not 
contemplated,  because  there  was  no  fresh  cause  of  action  as  in  the  case  of 
father  and  son.  Again,  the  decree  in  Original  Suit  No.  152  of  1885  does 
not  strictly  execute  the  prior  mortgage,  but  it  is  a  decree  by  the  consent 
of  one  coparcener  that  the  mortgage  be  treated  as  if  it  were  an  absolute 
sale. 

We  are  of  opinion  that  this  second  appeal  must  fail,  and  we  dismiss 
it  with  costs. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Brandt. 


MAHOMED  SAIB  (Plaintiff)  v.  AGGAS  (Defendant)  .* 
[1st  and  14th  April,  1887.1 

Civil  Procedure  Code,  Section  468—  Army  Act  of  1881.  44  cfi  45   Vic.  c-  58,  Sections  144, 
151 — Jurisdiction  of  Small  Cause  Courts  over  soldiers. 

A  sued  A  soldier  to  recover  a  debt  not  amounting  to  £30. 
Held,  that  the  suit  was  cognizable  by  a  Court  of  Small  Causes. 
Semble. — The  Commanding  Offiser  of  the  defendant  is  bound  to  cause  the  sum- 
mons of  the  Small  Cause  Court  to  be  served  on  him 

CASE  stated  under  Section  617  of  the  Code  of  Civil  Procedure,  by 
B.  Ramasami  Nayudu,  District  Munsif  of  Bellary,  in  Small  Cause  Suit 
No.  667  of  1886. 

The  case  was  stated  as  follows  : — 

"In  Small  Cause  No.  667  of  1886,  the  plaintiff,  baker,  Mahomed 
Saib,  brought  a  suit  against  Sergeant  Aggas  of  the  Ordnance  Department 
for  the  recovery  of  a  sum  of  Rs.  6-13-0  for  bread  supplied  to  the  defendant. 
The  defendant's  summons  was  forwarded  to  the  Commissary  of  Ordnance, 
Bellary,  along  with  two  other  summonses  ;  but  they  were  returned  un- 
served  twice  by  that  officer,  stating  that  soldiers  are  under  Section  144  of 
the  Army  Act  [320.]  not  liable  to  be  sued  for  any  debt  unless  it  exceeds  £30. 
He  quotes  Clause  8,  Section  190  of  the  Army  Act,1881,  as  an  authority  for 
the  exemption.  In  a  former  suit,  brought  against  Sergeant  Major  Hill,  I 
held  that  as  he  came  under  the  definition  of  soldier  under  Section  190, 
Clause  6,  he  was  exempt  from  being  sued  in  this  Court. 

"  My  attention  is  now  drawn  to  a  proviso  to  Section  144,  Clause  5  of 
the  same  Act  which  makes  a  soldier  liable  to  such  action  notwithstanding 
anything  in  this  section  after  a  due  notice  in  writing  given  to  such  soldier  ; 
and  it  is  alleged  by  Mr.  Shrienes,  the  plaintiff's  vakil,  that  a  notice  in 
writing  was  given  in  this  case. 

"  It  would  appear  from  a  perusal  of  Section  148  of  the  said  Act  that 
suits  against  soldiers  of  the  regular  forces  are  not  cognizable  by  a  Court 
of  Requests.  Therefore  it  appears  to  me  that  soliders  are  practically  not 
amenable  to  either  forum,  if  the  proviso  to  Clause  5  of  Section  144  of  the 
Act  be  not  applicable  to  them.  It  is  conceded  that  Sergeant  Aggas  is  a 
soldier  under  the  definition  above  mentioned  ;  but  the  question  which  is 
urged  for  their  Lordships'  consideration  is  whether  this  action  which  is 
for  less  than  £30  is  cognizable  by  the  Courb  of  Small  Causes  under  the, 
proviso  to  Clause  5  of  Section  144,  granting  that  he  is  a  soldier  ;  and 
secondly,  is  the  Commissary  of  Ordnance  right  in  refusing  to  serve  the 
summonses,  although  1  referred  him  to  proviso  to  Clause  5  of  Section 
144,  because  it  appears  to  me  that  he  is  bound  to  serve  the  summonses 
leaving  it  open  to  the  defendant  to  raise  the  plea  of  jurisdiction.  It  seems 
to  me  that  a  difficulty  arises  only  in  the  execution  of  the  decree  and  not 
before.  The  town  of  Bellary,  being  a  large  military  station,  suits  of  this 
kind  are  often  filed  in  my  Court." 

Counsel  were  not  retainfd. 

The  Court  (COLLINS,  C.J.,  and  BRANDT,  J.)  delivered  the  following 
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JUDGMENT. 

The  person  against  whom  baker  Mahomed  Saib  has  filed  a  suib  in  the 
Court  of  the  District  Munsif  of  Bellary  on  the  small  cause  side  of  that 
Court  is,  ib  is  understood,  admittedly  "  a  soldier  "  within  the  definition  of 
the  word  as  interpreted  in  Clause  6,  Section  190  of  the  Army  Act  of 
1881. 

He  is,  therefore,  under  Section  144  (l)  of  that  Act  not  liable  to  be  taken 
out  of  Her  Majesty's  service  by  any  process  execution  or  [321]  order 
of  any  Court  of  Law,  or  to  be  compelled  to  appear  in  person  before  any 
Court  of  Law,  the  debt  claimed  not  exceeding  £30. 

But  under  proviso  (1)  to  that  section,  any  person  having  a  cause  of 
action  or  suit  against  "a  soldier  of  the  regular  forces  may,  after  due  notice 
in  writing  given  to  the  soldier,  proceed  in  such  action  or  suit  to  judgment, 
and  have  execution  other  than  against  the  person,  pay,  arms,  ammunition, 
equipments,  regimental  necessaries  or  clothing  of  such  soldiers." 

There  is  no  difficulty  whatever  in  giving  effect  to  the  proviso.  Except 
where  the  deb1;  exceeds  £30.  a  soldier  cannot  by  any  process  or  order  of  a 
Courb  of  Law  be  taken  oub  of  the  service,  or  compelled  to  appear  in  Court 
in  person  ;  but  where  a  claim  for  a  debt,  damages  or  sum  of  money  is 
under  that  amount,  the  creditor  may  proceed  to  judgment,  as  in  any  other 
case  ;  after  judgment,  where  the  debt,  &c.,  exceeds  £30  over  and  above  all 
costs  of  the  case,  the  prohibition  contained  in  Section  144  (1)  does  not 
apply  in  the  case  of  decrees  for  debt,  damages  or  sums  of  money ;  but 
where  judgment  is  given  in  case  to  which  the  first  proviso  to  that  Section 
applies,  the  judgment-creditor  is  debarred  from  executing  his  decree  other- 
wise than  in  the  limited  manner  prescribed. 

There  may  be  some  doubt  whether  the  words  in  the  proviso  "  may 
proceed  in  such  action  or  suit  to  judgment"  are  controlled  by  the  words 
"or  to  be  comuelled  to  appear  in  person  before  any  Courb  'of  Law,"  but 
the  question  is  not  raised  in  the  reference  before  us.  There  is  of  course 
nothing  to  prevent  a  soldier  from  so  appearing  with  the  permission  of  his 
Commanding  Officer,  if  necessary,  and  Chapter  XXXII  of  the  Code  of 
Civil  Procedure  makes  special  provision  to  enable  officers  and  soldiers 
actually  serving  in  a  military  capaciby  to  defend  suits  when  they  cannot 
personally  appear. 

The  question  referred  to  us  is  not  affecbed  by  Section  148  of  the  Army 
Act,  for  the  defendant  in  this  case  is  not  serving  "  beyond  the  jurisdiction 
of  any  Court  of  Sm  ill  Causes  "  and  the  section  deals  only  with  "  actions 
of  debt  and  personal  actions  against  officers  and  other  persons  subject  to 
military  law,  with  the  exception  of  parsons  being  soldiers  of  the  regular 
forces." 

The  effect  of  Section  151  of  the  Army  Act  is  to  recognize  the  juris- 
diction of  Courts  of  Small  Causes  in  India  to  the  extent  of  their  powers, 
"  in  actions  of  debt  and  personal  actions  against  all  persons  subject  to 
military  law  other  than  soldiers  of  the  regular  forces,"  and  in  the  case 
of  the  latter,  i.e.,  of  soldiers  of  the  regular  [322]  forces,  to  restrict  the 
extent  of  the  cowers  of  those  as  well  as  of  other  Courts,  in  the  manner 
prescribed  by  Section  144,  but  not  absolutely  to  exclude  such  jurisdiction. 

As  to  whether  the  Commissary  of  Ordinance,  as  the  Commanding 
officer  of  the  soldier  in  question,  is  hound  to  serve  a  copy  of  the  summons 
upon  the  defendant  it  is  sufficient  to  refer  to  Section  468  of  the  Code  of 
Civil  Procedure. 
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APPEL-     Before  Mr.  Justice  Reman,  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice 
LATE  Brandt- 

'  MOIDIN  KUTTI   (Defendant  No.  3),  Appellant  v.  KRISHNAN  AND 

10  M.  322.         ANOTHER  (Plaintiffs),  Respondents*      [18th  February,  18th  March, 

and  9th  April,  1887.] 

Civil  Procedure  Code,   Section  30  —  Malabar  Law — Joinder  of  parties— Res  judieata— 
Cancellation  of  deeds— Declarator  i  suit — Withdrawal  of  part  of  claim. 

A  and  B,  junior  members  of  a  Malabar  tarwad,  sued  to  cancel  certain  mort- 
gages executed  by  their  karnavan  and  senior  anandravan  on  the  ground  that 
the  secured  debt  was  not  binding  on  the  tavwad,  and  to  appoint  A  to  the  office  of 
karnavan.  The  last  part  of  the  prayer  was  withdrawn.  The  mortgages  were 
executed  to  secure  a  decree-debt,  Che  decree  having  been  passed  ex  parte  against 
the  late  karnavan  of  the  tarwad.  No  fraud  was  alleged,  but  the  lower  Courts 
found  that  the  karnavan  had  been  guilty  of  fraud  in  allowing  the  decree  to  be 
passed  ex  parte.  The  plaintiffs  had  not  been  parties  to  the  decree,  and  the  other 
junior  members  of  the  tarwad  who  had  been  joined  were  exempted  from  liability: 

Held,  that  the  nature  of  the  debt  was  not  res  judicata,  and  that  the  plaintiffs 
were  entitled  to  a  declaration  that  the  mortgages  in  question  were  invalid  as 
against  them. 

Held  further  per  Cur.  —  All  the  members  of  the  plaintiffs'  tarwad  should  have 
been  joined  actually  or  constructively  ;  but  (Kernan,  J.,  dissenting),  the  objection 
as  to  non-joinder  is  not  essential,  buo  merely  formal,  and  weight  should  not  be 
attached  to  it  when  it  is  first  taken  on  second  appeal. 

[R.,  9  C.L.J.  623  (627)  ;  1  Ind.  Gas.  530  (532)  ;  14  Ind.  Gas.  480  (484)  =  11  M.L.T. 
232  =  (1912)M.W.N.  386  (390);  17  Ind.  Gas.  473  (475)  =  23  M.L.J.  706(709)  =  12 
M.L.T.  585  =  (1913)  M.W.N.  79  (82).] 

SECOND  appeal  against  the  decree  of  W.  Austin,  District  Judge  of 
North  Malabar,  in  Appeal  Suit  No.  660  of  1885,  confirming  the  decree  of 
K.  Kunjan  Menon,  Subordinate  Judge  of  North  Malabar,  in  Original 
Suit  No.  10  of  1885. 

The  plaintiffs  were  junior  members  of  a  Malabar  tarwad,  of  which 
defendants  Nos.  1  and  2  were,  'respectively,  karnavan  and  [323]  senior 
anandravan.  The  other  members  of  the  tarwad  were  not  joined  as 
parties. 

This  was  a  suit  to  cancel  certain  mortgage  deeds  executed  by  defendant 
No.  1  in  conjunction  with  defendant  No.  2  in  favour  of  the  remaining 
defendants  on  the  ground  that  the  secured  debts  were  not  contracted  for 
tarwad  purposes,  and,  to  appoint  plaintiff  No.  1,  karnavan  of  the  tarwad, 
in  the  place  of  defendant  No.  1.  The  prayer  for  the  removal  of  the  plaintiff's 
karnavan  was  withdrawn  before  the  District  Munsif. 

Exhibits  II  and  III,  two  of  the  mortgage  deeds  in  question,  were 
executed  in  satisfaction  of  a  decree  on  a  bond  passed  in  Original  Suit 
No.  157  of  1875  against  the  plaintiffs'  karnavan  who  did  not  defend  the 
suit ;  the  decree,  however,  exempted  from  liability  all  the  anandravans  of 
the  tarwad  who  were  joined  as  defendants  in  the  suit.  The  present 
plaintiffs,  however,  were  not  parties. 

Defendants  Nos.  1  and  2  did  not  appear. 

Defendant  No.  3  pleaded  that  the  binding  character  of  the  debts 
secured  by  the  mortgages  exhibits  II  and  III  was  res  judicata.  The 
remaining  defendants  asserted  mortgage  rights  over  part  of  the  property 
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of  the  plaintiff's  tarwad.  The  Subordinate  Judge  decreed  for  the  plaintiffs 
as  far  as  concerned  exhibits  II  and  III  executed  in  favor  of  defendant 
No.  3)  and  exhibit;  XVII  (executed  in  favor  of  defendant  No.  5)  ;  ordering 
that  the  documents  be  set  aside  and  declaring  the  invalidity  of  the 
incumbrance-3  created  thereunder. 

The  District  Judge  confirmed  the  decree  of  the  Subordinate  Judge. 

Defendant  No.  3  preferred  this  second  appeal  against  the  decree  so 
far  as  it  affected  exhibits  II  and  III. 

This  second  apoeal  cime  on  for  hearing  before  Kernan  and  Brandt, 
JJ.,  when  Kernan.  J.,  expressed  an  opinion  that  since  the  plaintiffs 
were  only  individual  members  of  a  large  tarwad,  and  did  not  purport 
to  sue  on  behalf  of  the  tarwad,  tbey  wera  not  entitled  to  maintain  the 
suit  in  the  absence  of  the  other  members  of  the  tarwad,  and  that  the 
second  appeal  should  be  dismissed  on  this  ground. 

Brandt,  J.,  not  concurring  in  this  opinion,  the  sacond  appeal  was 
heard  bv  a  Bench  of  thrae  Judges  (Kernan,  Muttusami  Ayyar  and  Brandt, 
JJ.) 

[324]  Srinivasa  Rau,  for  appellant.  The  plaintiffs  are  not  entitled  to 
any  decree  on  the  plaint,  partly  on  account  of  non-joinder  of  the  other 
members  of  the  tarwad  ;  and  because  the  suit,  as  now  framed,  is  merely  for 
a  declaration  ;  nor  are  they  entitled  to  impugn  alienations  made  by  their 
karnavan  and  concurred  in  by  their  senior  anandravan  for  the  purpose  of 
discharging  a  decree-debt  binding  on  the  tarwad.  No  fraud  is  alleged 
against  the  karnavan,  and  the  binding  nature  of  the  debt  is  resjudicata. 
It  was  further  argued  that  the  plaintiffs  ought  not  to  have  bean  allowed 
to  withdraw  their  prayer  for  the  removal  of  their  karnavan. 

Sankara  Nayar  for  respondent  pointed  out  that  the  objection  to  the 
plaint  on  the  ground  of  the  non-joinder  of  the  other  members  of  the 
tarwad  was  only  taken  on  second  appaal.  and  argued  that  it  was  a  merely 
formal  objection. 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgments  of  the  Court 
(KERNAN,  MUTTUSAMI  AYYAR  and  BARNDT,  JJ.). 

JUDGMENTS. 

KERN  AN,  J. — The  appellant  WM  the  defen  lant  No.  3  in  Original 
Suit  No.  10  of  1885  on  the  file  of  the  Subordinate  Judge  of  North 
Malabar.  In  that  suit,  two  out  of  nine  or  ten  members  of  their  tarwad, 
which  is  called  Nambiattil,  are  plaintiffs,  and  the  defendants  Nos.  1  and 
2  are,  respectively,  the  karnavan  and  senior  anandravan  of  that  tarwad. 
Defendant  No.  3  obtained  from  defendants  Nos.  1  and  2,  Exhibit  II,  dated 
1st  April  1882,  and  Exhibit  III,  dated  24th  February  1882,  mortgaging 
to  defendant  No.  3  certain  lands  of  the  tarwad.  In  the  plaint  it  is  alleged 
that  their  mortgages  were  not  executed  for  the  purposes  of  the  tarwad, 
and  that  they  are  not  binding  on  it,  and  prayed  that  Exhibits  II,  III,  IX, 
XVI  and  XVII  may  be  cancelled ;  that  defendant  No.  1  may  be  removed 
from,  and  plaintiff  No.  1  appointed  to,  the  office  of  karnavan,  and  that 
the  right  of  succession  of  defendant  No.  2  may  be  cancelled.  The  defence 
of  defendant  No.  3,  FO  far  as  necessary  to  be  now  alluded  to,  was  that 
the  lands  of  the  plaintiffs'  tarwad  had  been  attached  in  execution  of  a 
decree  in  Original  Suit  No.  157  of  1875  obtained  by  him  against  the  plain- 
tiffs' tarwad  for  debts  due  by  the  plaintiffs'  ancestors,  and  in  discharge  of 
the  decree  debt,  Exhibits  II  and  III  were  executed. 
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The  issue  framed  were  (l)  whether  the  deeds  (Exhibits  II  and  III) 
were  granted  for  proper  tarwad  purposes  :  (2)  as  to  limitabion,  upon  which 
no  question  arises. 

[32S]  The  suit  No.  157  of  1875  was  brought  by  defendant  No.  3, 
the  appellant  here,  against  the  karnavan  and  seven  or  eight  other  members 
of  the  plaintiffs'  Nambiattil  tarwad,  and  against  the  karnavan  and  five  or 
six  other  members  of  a  branch  tarwad  called  Eledath  tarwad,  to  recover 
the  amount  of  a  debt  due  by  the  then  karnavan,  and  the  now  karnavan 
and  plaintiff  contended  that  both  branches  of  the  tarwad  were  liable  to  pay 
the  amount. 

Evidence  was  given  in  that  suit  by  defendant  No.  3  (appellant)  and 
his  witnesses.  The  Eledath  tarwad  resisted  the  suit  and  it  was  dismissed 
against  that  tarwad  ;  but  at  the  hearing,  the  plaintiffs'  Nambiattil  tarwad 
did  not  appear,  and  a  decree  was  made  against  the  plaintiffs'  karnavan 
on  the  ground  that  the  debt  was  contracted  for  tarwad  purposes,  and  the 
individual  members  of  the  tarwad  were  held  not  liable. 

The  decree  in  appeal  is  dated  19th  July  1877.  Exhibits  II  and  III 
were  executed  to  discharge  that  decree. 

The  plaintiffs  were  not  parties  to  that  Suit  No.  157  of  1875,  and, 
although  applying  the  decision  of  the  Full  Bench  in  Ittiachan  v.  Velap- 
pan  (1),  they  were  bound  by  the  decree  against  their  karnavan  in  his  capa- 
city of  karnavan,  yet  they  were  under  the  authority  of  the  same  decision 
at  liberty  to  show  that  the  debt  for  which  the  decree  was  obtained  was 
not  a  tarwad  debt. 

The  suit,  as  it  now  stands,  after  s  >me  amendments,  is  filed  to  have  a 
declaration  that  the  debt  for  which  the  decree  was  obtained,  and  in  con- 
sideration for  which  Exhibits  II  and  III  were  executed,  was  not  a  debt 
properly  due  by  the  plantiffs'  tarwad.  Evidence  was  given  on  both  sides. 
The  appellant  and  his  witnesses  were  examined  and  were  cross-examined. 
The  appellant  was  cross-examined  as  to  a  deposition  of  his  in  Suit 
No.  157  of  1875.  It  is  not  necessary  to  go  into  the  details  of  the  evidence,  as 
it  is  clear  there  was  evidence  entirely  apart  from  the  question  of  fraud  in 
reference  to  the  decree  above  referred  to,  from  which  it  was  open  to  the 
Court  to  find  that  the  debt  for  which  the  decree  in  Suit  No.  157  of  1875 
was  obtained  was  not  a  debt  contracted  for  proper  tarwad  purposes.  Both 
Courts  came  to  that  conclusion,  in  fact,  and  we  cannot  interfere  with  that 
finding.  Exhibits  II  and  III  were  given  to  appellant  on  condition  that  he 
was  to  pay  a  debt  to  defendant  No.  5,  which  it  is  found  was  not  paid.  In 
second  [326]  appeal  it  is  contended  that  the  decree  in  Suit  No.  157  of  1875 
was  res  judicata  against  the  plaintiffs;  but  under  the  decision  in  Ittiachan 
v.  Velappan  (l),  it  cannot  be  so  considered  in  a  suit  in  which  the  plaintiffs, 
who  were  not  parties  to  that  suit,  alleged  that  the  debt  was  not  contracted 
for  tarwad  purposes. 

It  was  contended  in  appeal  that  "  there  was  not  any  allegation  or 
proof  of  fraud  on  the  part  of  the  karnavan  or  the  decree-holder.  "  This 
ground  has  reference  to  the  judgment  given  by  the  two  Lower  Courts, 
to  the  effect  that  the  conduct  of  the  karnavan  in  reference  to  the  original 
debt,  and  in  reference  to  his  not  defending  Suit  No.  157  of  1875,  and 
allowing  the  decree  to  pass  against  him  was  grossly  negligent,  if  not 
fraudulent. 

The  District  Judge  states  that  he  looks  on  the  conduct  of  the 
karnavan  in  not  defending  Suit  No.  157  of  1875  as  a  gross, fraud. 
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On  this  point,  I  am  bound  to  observe  that  there  was  no  allegation  of 
fraud  in  the  ulainfc,  and  that  no  relief  was  prayed  on  the  ground  that  the 
decree  was  obtained  through  fraud  or  gross  negligence  of  the  karnavan  or 
through  any  fraud  of  the  appellant.  There  was  no  issue  on  the  point. 
A  plaintiff  must  recover  on  his  allegation  and  proof,  and  the  evidence  and 
decision  of  the  Courb  on  the  facts  must  be  guided  by  the  issues.  If  it  is 
intended  by  the  plaintiffs  to  prove  that  the  defendant  acted  fraudulently, 
and  if  it  is  intended  to  found  relief  on  that  ground,  the  allegations  of 
fraud  should  be  made  in  the  plaint  that  the  defendant  may  have  an 
opportunity  of  meeting  it.  The  only  issue  was  whether  the  debts  were 
proper  family-debts  of  the  tarwad  and  not  whether  the  decree  in  Suit 
No.  157  of  1875  was  obtained  by  defendant  No.  3  or  yielded  to  by  the 
karnavan  by  fraud.  The  act;  of  a  man  may  be  mistaken  or  illegal  without 
fraud.  Very  great  prejudice  may  arise  to  suitors  if  the  reasonable  rules 
of  pleadings  and  of  procedure  are  departed  from.  The  findings  of  the 
Lower  Courts  as  to  the  alleged  fraud  and  gross  negligence  in  reference  to 
the  decree  were,  in  my  judgment,  extra-judicial,  and  do  not  arise  on  any 
facts  legally  provable  on  the  issues  framed. 

In  the  case  referred  to,  Thenju  v.  Chimmu  (1),  the  plaintiffs  replied 
that  the  defendant  was  guilty  of  fraud  in  obtaining  the  decree.  There  was 
an  issue  on  this  point.  Moreover  the  party  [327]  who  dealt  with  the 
karnavan  in  that  case  was  aware  that  the  latter  was  acting  outside  his 
duty  as  karnavan. 

On  the  hearing  it  appeared  thart  the  plaintiffs  and  defendants  Nos.  1 
and  2  alone  of  the  members  of  the  tarwad  are  parties  to  this  suit,  and  it 
appeared  there  are  others  members  of  the  tarwad.  It  also  appeared  that 
the  plaintiffs  do  not  in  their  plaint  purport  to  sue  on  behalf  of  the  tarwad. 
The  members  of  the  tarwad  not  parties  to  this  suit  are  not  bound  thereby. 
Under  these  circumstances,  I  am  of  opinion  that  individual  members  of 
the  tarwad,  as  regards  tarwad  property,  have  no  rights  vesleJ  in  them 
separate  from  the  tarwad,  and  that  they  can  only  sue  as  regards 
tarwad  property  in  a  suit  when  all  the  members  of  the  tarwad  are 
either  joined  as  plaintiffs  or  are  made  parties  as  defendants  to  the  suit. 
Members  of  a  tarwad  can  consent  to  partition.  It  is  the  tarwad  alone,  as 
a  body,  that  can  sue,  and  this  only  for  the  tarwad,  not  for  the  benefit  of 
any  individual.  The  question  was  thus  referred  to  a  Bench  composed  of 
Muttusami  Ayyar,  Brandt,  JJ.,  and  myself,  whether  the  two  plaintiffs, 
being  members  of  a  tarwad,  are  entitled  to  maintain  this  suit  in  the 
absence  of  the  other  members  of  the  tarwad — see  Arunachala  v.  Vythia- 
linga  (2).  I  am  not  able  to  agree  in  the  opinion  of  my  learned  colleagues 
that  the  plaintiffs  in  the  absence  of  the  rest  of  the  tarwad  have  any 
right  of  suit  as  regards  tarwad  property.  The  tarwad  is  a  quasi-  corpo- 
ration, and  the  individual  members  have  no  separate  right  to,  or  in  respect 
of,  tarwad  property,  save  right  of  maintenance.  A  karnavan  may  sue 
to  be  declared  karnavan,  but  all  the  members  of  the  tarwad  should  be 
parties.  The  right  of  a  karnavan  is  not  separate  from  the  right  of  the 
tarwad.  He  represents  in  many  instances  the  tarwad,  and  manages  for 
the  tarwad.  I  do  not  think  that  this  is  a  question  of  procedure.  It  is 
one  that  goes  to  the  root  of  the  plaintiffs'  title.  If  it  were  a  question  of 
procedure,  the  absence  of  objection  taken  would  be  conclusive,  and  so 
would  be  the  answer  that  this  ground  is  not  taken  in  appeal.  Assuming 
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the   plaintiffs  were   entitled   to   sue,  what  decree  are  they  entitled  to  ? 
They  did  not  sue  on  behalf  of  the  tarwad. 

Moreover  the  decree  in  Suit  No.  157  of  1875  bound  defendants  Nos. 

I  and  2  in  this  suit,  and  all  the  other  members  of  the  tarwad  who   were 
defendants  in  that  suit.     The  two  Lower  Courts  set  aside  [328]  the  deeds 
executed   by  defendants  Nos.     1    and   2    in   discharge  of    that  decree. 
The  suit  was  one  for  declaration  only,  and  no  other  relief  could  be  given. 
Again  those  deeds  cannot  be  set  aside  altogether  as  the  Courts  below  have 
done,  as  defendants  Nos.     1  and  2  are  bound  thereby.     The  decrees  are 
wrong  in  this  respect.     Then  vvhat  decree  were  the  plaintiffs  entitled  to 
as  the  result  ?     It  would  be,  as  it  seems  to  me,  that  the  deeds  are  not 
valid  as  regards  the  interest  of  the  plaintiffs  in  the  tarwad  property. 

MUTTUSAMI  AYYAR,  J. — The  respondents  are  two  junior  members 
of  a  Malabar  family  called  the  Nambiattil  tarwad  ;  and  as  plaintiffs,  they 
instituted  the  suit  from  which  this  second  appeal  arises  to  obtain  a  decla- 
ration that  the  incumbrances  created  by  their  karnavan,  the  defendant 
No.  1,  under  Exhibits  II,  III,  IX,  XVI,  and  XVII  in  favour  of  defendants 
Nos.  3,  4,  and  5  are  not  binding  upon  the  tarwad  or  the  tarwad  property 
which  those  documents  purported  to  encumber.  The  Subordinate  Judge 
dismissed  the  claim  so  far  as  it  related  to  Exhibits  IX  and  XVI,  and  the 
plaintiffs  preferred  no  appeal.  He  decreed,  however,  the  claim  so  far  as 
it  related  to  exhibits  II,  III,  and  XVII,  and  defendants  Nos.  3  and  5,  in 
whose  favour  they  were  executed,  appealed  to  the  District  Court  from  the 
decision  of  the  Subordinate  Judge.  The  District  Judgec  oncurred  in  the 
opinion  of  theCourt  of  First  Instance  that  neither  Exhibit  XVII  nor  Exhibits 

II  and  III  created  a  valid  charge  on  the  tarwad  property,  and  dismissed  the 
appeals.  Defendant  No.  3  alone  has  preferred  a  second  appeal  to  this  Court 
from  so  much  of  the  decrees  of  the  Lower  Courts  as  invalidated  Exhibits  II 
and  III  which  had  been  executed  in  his  favour.  Exhibit  II  is  a  jenm  pana- 
yom  deed  executed  on  the  1st  April,  1882,  for  Es.  1,500  by  defendants  Nos.  1 
and  2,  and  exhibit  III  is  an  otti  granted  by  the  same  parties  for  Es.  750  on 
the  24th  February,  1882.     Both  transactions  were  concluded  in  satisfac- 
tion of  the  decree  passed    in    Original  Suit  No.  157  of  1875  on  the  file  of 
the  Pynad  Munsif  against  Govindan  Nair,   the  karnavan    of  defendants 
Nos.  1  aad  2,   who  was  defendant  No.  7  in  that  suit.     That  decree  was 
founded  upon  a  bond  for  Es.  945  executed  to  the  present  appellant  by  one 
Earoo  Nair  who  belonged  to  Eledath  tarwad,   a  divided  house  from  the 
Nambiattil  house,  and  who  held  the  stanom  of  Karingatical  Nair  in  con- 
junction with  Unichanen  Nair  who  belonged  to  the  respondents'  tarwad  and 
succeeded  to  the  stanom  on  Earoo   Nair's  death.     The  appellant  brought 
Suit  No.  157  of  1875   against   the    [329]    members   of  the  Eledath  and 
Nambiattil  houses  who  were  defendants  Nos.  2,  6,  and  7 — 15  in  that  suit 
respectively.     The  former  defended  the  suit,  and  the  latter  allowed  it  to 
be  tried  ex  parte,  and  the  appellant  only  showed  at  the  trial  that  the  debt 
was  contracted  for  the  necessity  of  the  stanom  and  of  the  Eledath  tarwad. 
The  District  Munsif  passed  a  decree  against  the  then  holder  of  the  stanom, 
the  karnavan  of  Eledath  house,  and  the  karnavan  of  the  Nambiattil  house, 
and  exempted  from  liability  all  the  anandravans  of  both  houses  who  were 
then  included  as  defendants.     The  karnavan  of  the  Eledath  house  appeal- 
ed from  the  decree,  and  it  was  reversed,  so  far  as  it  was   against  him  and 
his  tarwad.     As  the  respondents'  karnavan  did  not  defend  the    suit  or 
prefer  an  appeal,  the  decree  passed  against  him  became   final.     The  res- 
pondents who  were  not  parties  to  the  former  suit  or  to  Exhibits  II  and  III 
brought  the  present  action.  It  is  found  by  the  Courts  below  that  the  decree 
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debt  in  question  is  not  binding  on  the  tarwad,  and  that  Exhibits  II  and  III 
are  invalid,  and,  upon  this  finding,  the  second  appeal  must  be  dismissed. 
It  will,  however,  be  observed,  that  defendants  Nos.  7  to  15  in  Original 
Suit  No.  157  of  1875  were  made  parties  to  it  as  members  of  their  tarwad, 
and  that  the  respondents,  who  instituted  the  present  suit,  included  as 
defendants  only  the  defendant  No.  1  their  karnavan,  and  defendant  No.  2 
their  senior  anandravan.  But  the  non-joinder  of  the  other  members  of 
the  family  was  not  objected  to  by  the  appellant  either  in  the  Courts 
below  or  in  his  memorandum  of  second  appeal,  and  it  is  conceded 
for  him  that  he  has  in  no  way  been  prejudiced  by  this  non-joinder. 
The  decree  appealed  against  being  in  favour  of  the  respondents'  tarwad, 
there  is  also  no  reason  to  think  that  any  other  member  of  the  respondents' 
family  may  litigate  the  same  matter  again.  But  it  is  suggested  that  the 
respondents  could  not  maintain  the  suit  without  making  all  the  members 
of  their  tarwad  either  co-plaintiffs  or  defendants,  or  following  the  proce- 
dure prescribed  by  Section  30  of  theCode  of  Civil  Procedure,  ActXof  1877, 
and  that  the  objection  is  one  which  this  Court  ought  to  take  in  second 
appeal  of  its  own  motion,  but  in  this  opinion,  I  am  unable  to  concur. 
Assuming  that  the  non-joinder  is  only  an  error  of  procedure  it  is  not  a 
ground  upon  which  we  can  interfere  in  second  appeal  under  Clause  (c)  of 
Section  584  of  Act  X  of  1877,  for  it  is  conceded  that  the  appellant  has  not 
been  prejudiced  by  the  error.  The  substantial  question  then  is  whether 
the  right  which  the  respondents  sought  to  enforce  [330]  is  an  individual 
right  or  a  right  which  vests  in  their  family  only  in  its  collective  capacity. 
Having  regard  to  the  family  system  that  obtains  in  Malabar,  I  do  not  con- 
sider that  a  tarwad  is  a  corporate  body  in  the  sense  that  no  single  mem- 
ber of  it  has  an  individual  right  to  enforce.  Each  member  of  a  tarwad  has 
a  right  to  be  maintained  in  the  tarwad  house,  and  this  is  a  personal  right. 
He  has  also  a  right,  if  a  male  and  not  incompetent,  to  succeed  to  manage- 
ment in  the  order  of  seniority,  and  this  is  also  a  personal  right.  The 
tarwad  property  is  not  partible  at  the  pleasure  of  any  one  member,  and 
he  cannot  maintain  a  suit  to  enforce  partition  because  no  separate  right 
to  demand  partition  exists.  The  tarwad  property  is,  however,  a  common 
fund  for  subsistence,  and  each  member  is  entitled  to  see  that  the  karna- 
van to  whose  management  it  is  entrusted  does  not  exceed  his  lawful 
authority,  and  waste  it,  and  this  is  an  individual  right  vesting  in  every 
anandravan  by  reason  of  his  position  as  such.  If  the  anandravan  is  a  female, 
there  is  the  further  right  to  see  that  the  tarwad  property  is  not  wasted  by 
the  karnavan,  and  thereby  divested  from  descent  to  her  children.  The 
conception  of  a  tarwad  is  that  of  a  joint  family  under  the  management 
ordinarily  of  the  senior  male,  in  which  the  anandravans  have  each  a  group 
of  individual  rights  which  they  are  entitled  to  enforce  individually  or 
collectively  either  as  against  the  karnavan  or  his  alienee  or  both.  In  the 
case  before  us,  the  karnavan  and  the  senior  anandravan  who  executed 
Exhibits  II  and  III  and  the  alienee  who  accepted  them  are  made  defend- 
ants, and  we  cannot  say  that,  as  a  matter  of  substantive  law,  the  respond- 
ents had  no  individual  rights  to  sustain  the  suit.  Though  other 
anandravans  might  not  object  to  the  alienation,  yet  the  plaintiffs  are 
entitled  to  object,  and  it  is  therefore  a  case  in  which  numerous  parties 
have  the  same  interest  in  the  object  matter  of  the  suit,  but  not  one  in 
which  no  one  party  has  a  separate  right.  The  others  ought  to  be  parties 
because  it  is  desirable  to  bring  them  all  before  the  Court  by  following  the 
procedure  prescribed  by  Section  30  of  the  Code  of  Civil  Procedure  to  avoid 
multiplicity  of  suits.  But  the  exigency  is  the  outcome  of  a  group  of 

983 


1887 
APRIL  9. 

APPEL- 
LATE 
CIVIL. 

10  H.  322. 


10  Mad.  331 


INDIAN  DECISIONS,  NEW   SERIES 


[Vol. 


1887 
APRIL  9. 

APPEL- 
LATE 
CIVIL. 

10  M.  322. 


similar  or  equal  rights  vesting  in  the  anandravans  severally  and  jointly, 
and  is  therefore  a  matter  of  procedure.  It  is  said  that  the  relief  claimed 
in  the  plaint  is  that  the  documents  in  question  created  no  valid  charge 
on  the  tarwad  property,  but  it  should  be  observed  that  fche  right  is  in  its 
nature  to  see  that  the  tarwad  property  is  preserved,  and  [331]  that  the 
relief  claimed  is  an  incident  of  that  right.  I  agree  with  Brandt,  J.,  that 
this  second  appeal  should  be  dismissed  with  costs  on  the  ground  that  as 
the  non-joinder  is  only  an  error  of  procedure,  and  that,  as  the  respondents 
were  successful,  the  appellant  could  not  complain  that  the  other  members 
of  the  tarwad  might  harass  him  by  litigating  the  same  matter  again. 

But  I  entirely  concur  in  the  opinion  of  Kernan,  J.,  that  in  suits  of 
this  kind  all  the  members  of  the  tarwad  should  ordinarily  be  brought 
before  the  Court  by  either  making  them  parties  or  by  following  the  proce- 
dure prescribed  in  Section  30  of  the  Code  of  Civil  Procedure.  Otherwise, 
in  many  cases,  it  may  be  possible  for  members  of  the  tarwad  to  bring 
successive  suits  on  failure  of  suits  brought,  by  one  or  more  members  of  the 
tarwad.  The  necessity  for  following  this  procedure  in  cases  in  which 
members  of  a  tarwad  are  numerous,  was  pointed  out  by  this  Court  in  Kombi 
v.  Lakshmi  (l),  and  approved  by  the  Full  Bench  in  Ittiachan  v.  Velappan  (2). 
The  old  practice  that  obtained  in  Malabar  consisted  in  one  who  is  karna- 
van  suing  and  being  sued  singly  in  respect  of  tarwad  property,  and  in 
each  anandravan  being  permitted  to  sue  to  set  aside  the  decision  against 
the  karnavan  for  fraud.  It  was  pointed  out  by  the  Full  Bench  in  Ittiachan 
v.  Velappan  that  a  decree  against  the  karnavan  could  only  bind  the  tar- 
wad when  it  is  shown  by  the  record  itself  that  the  decree  passed  against 
him  was  in  his  capacity  as  karnavan,  and  when  the  anandravans  failed  to 
prove  that  the  decree  debt  was  not  binding  on  the  tarwad.  This  opinion 
rests  also  on  the  rule  of  procedure  that  a  decree  can  only  operate  inter 
partes.  While  I  am  clearly  of  opinion  that  as  a  matter  of  procedure  it 
is  in  the  highest  degree  desirable  in  suits  instituted  by  anandravans,  in 
order  to  check  a  successsion  of  suits  in  respect  of  the  same  right,  to  follow 
the  procedure  laid  down  in  Section  30,  so  that  the  question  litigated  may 
once  for  all  be  determined,  I  feel  precluded  from  holding  that  this  second 
appeal,  should  be  allowed.  The  result  is  that  this  second  appeal  must  be 
dismissed  with  costs. 

BRANDT,  J. — I  am  of  opinion  that  this  second  appeal  must  be  dis- 
missed. 

The  respondents  were  not  parties  to  the  Suit  No.  157  of  1875,  and 
we  have  decided  in  Ittiachan  v.  Velappan  (2)  that  members  of  a  tarwad, 
who  were  not  parties  to  a  former  suit,  are  not  estopped  [332]  from 
showing  that  a  debt  in  respect  of  which  a  decree  has  been  passed  in  a  suit 
against  their  karnavan  as  karnavan  of  the  tarwad,  is  not  binding  on  the 
tarwad. 

The  securities  evidenced  by  Exhibits  II  and  III  were  given  by  defend- 
ant No.  1,  Chatu  Nair,  as  the  karnavan,  and  defendant  No.  2  as  senior 
anandravan  of  the  respondents'  Nambiattil  tavarai  and  were  accepted  by 
the  appellant  in  lieu  of  the  claim  of  the  latter  under  the  decree  which  he 
obtained  against  Govindan  Nair,  the  then  karnavan  of  the  tavarai,  in  suit 
No.  157  of  1875. 

And  the  finding  of  both  the  Courts  below  is  to  the  effect  that  the  debt 
for  which  that  decree  was  passed  was  a  debt  not  binding  on  the  respondents' 
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tavarai ;  that  there  was  in  fact  no  debt  which  their  tavarai  could  have 
been  compelled  to  pay ;  that  had  the  then  karnavan  not  egregiously  failed 
in  his  duty  as  such,  by  neglecting  to  appear  and  plead  that  in  the  action 
of  the  plaintiff  in  that  suit  (the  present  appellant),  no  decree  could  pro- 
perly be  passed  against  his  tavarai,  the  appellant  must  hive  failed. 

In  the  case  of  such  gross  neglect  of  duty  it  has  been  held  in  Thenju  v. 
Chimmu  (l)  and  S.A.  9rf2  of  1886  that  the  decision  is  not  binding  on  the 
anandravans  who  were  no  parties  to  the  suit. 

It  is  no  doubt  true  that  the  respondents  did  not  in  their  plaint  spe- 
cially refer  to  the  fact  that  the  appellant  had  obtained  a  decree  against 
the  karnavan  of  their  tavarai,  and  allege  that  that  decree  was  the  result  of 
fraud  on  his  part,  or  of  gross  negligence  bur.  for  which  the  decree  could 
not  have  been  passed,  but  in  proof  that  the  debts  now  called  in  question 
were  incurred  for  purposes  binding  on  the  tavarai,  the  appellant  himself 
set  up  and  filed  in  evidence  the  riecree  in  the  former  suit,  and  adduced 
evidence  in  this  suit  in  view  to  prove  that  the  original  debt  was  a  debt  bind- 
ing on  the  Nambiattil  tavarai,  and  I  do  not  see  that  the  appellant  has  been 
prejudiced  by  the  irregularity  or  defect  in  the  pleadings.  The  result  of 
holding  that  it  is  not  open  to  the  respondents  in  this  suit  to  go  behind  the 
decree  in  Suit  No.  157  of  1875  would  be  that  a  creditor  who  has  obtained 
a  decree  which  an  anandravan  not  being  a  party  to  the  former  suit  might  sue 
to  set  aside,  and  succeed  in  having  set  aside  on  the  grounds  indicated  in 
Thenju  v.  Chimmu  (1)  can,  by  taking  a  mortgage  or  other  security  in  lieu 
of  his  decree,  [333]  succeed  in  doing  indirectly  that  which  he  could  not 
do  if  he  stood  upon  his  decree. 

And  if  it  isopento  the  respondents  to  go  behind  the  decree — as  I  am  of 
opinion  that  it  is — then  on  the  findings  of  the  Courts  below,  the  respond- 
ents undoubtedly  succeed  in  showing  that  the  original  debt  was  a  debt 
not  binding  on  their  tavarai  and  are  entitled  to  relief. 

Under  the  decree  in  this  suit  the  deeds  (Exhibits  II  and  III)  are 
declared  invalid  and  are  set  asMe.  The  decree  shall  be  modified  by 
striking  out  the  words  "  that  the  deeds  II  and  III  be  and  the  same  are  set 
aside,"  and  limited  strictly  to  a  declaration  that  the  deeds  are  invalid  as 
against  the  respondents  and  their  interests  in  thetarwad  property,  but  that 
this  appeal  be  dismissed  with  costs. 

The  principle  on  which  the  decision  reported  in  Arunachala  v. 
Vythialinga  (2)  was  based,  does  not,  in  my  opinion,  apply  here ;  the  initial 
mistake  was  on  the  part  of  the  appellant  in  not  making  all  the  members 
of  the  tarwad  parties  to  his  original  suit,  and  it  is  in  consequence  of  that 
omission  that,  in  accordance  with  the  principle  laid  down  in  the  other 
cases  above  quoted,  it  is  open  to  the  respondents  to  maintain  this  suit ; 
the  case  might  have  been  different  if  this  were  the  first  occasion  on  which 
the  family  sued  for  a  declaration  that  a  security  given  by  their  karnavan 
was  given  for  a  debt  not  binding  on  the  tarwad.  I  do  not  see  how  this 
suit  can  be  held  not  maintainable  on  the  ground  stated  in  Arunachala  v. 
Vythialinga,  and  at  the  same  time  given  effect  to  the  principle  contained 
in  Ittiachan  v.  Velappan  (3)  and  other  cases  above  cited  ;  but  for  the 
reason  above  stated,  the  circumstances  being  different,  there  is  not,  I 
think,  any  conflict  between  the  former  case  and  the  latter  cases. 

I  quite  agree  that  ordinarily  all  members  of  the  tarwad  should  be 
made  parties  to  suits  in  which  they  are  interested,  actually  or  constructively, 


1887 

APRIL  9. 

APPEL- 
LATE 
CIVIL. 

10  M   322. 


(1)  7  M.  413. 


(2)  6  M.  27. 


(3)  8  M.  484. 


M  III-124 


10  Mad.  33* 


INDIAN  DECISIONS,   NEW  SEEIES 


[Yol. 


1887 

APRIL  9. 

APPEL- 
LATE 
CIVIL. 

10  H.  322. 


in  the  manner  provided  by  Section  30  of  the  Civil  Procedure  Code  ;  but  I 
am  not  prepared  to  reverse  the  decree  and  to  dismiss  the  respondents'  suit 
on  a  ground  not  taken  by  the  appellant,  but  with  reference  to  an  objection 
which  presented  itself  to  this  Court  at  the  bearing  of  the  appeal. 


10  H.  33*. 

[334]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Muttusami  Ayyar. 


PARVATHI  AND  ANOTHER  (Defendants),  Appellants  v.  THIRUMALAI 
(Plaintiff),  Respondent."      [7th  December,  1886,   and  19th  April,  1887.] 

Hindu  Law  —  Rights  of  an  illegitimate  son  of  a  Sudra — Position  of  legitimate,  adoptive, 
and  illegitimate  sons  and  daughter's  sons,  compared — Construction  of  a  deed  of 
partition  —  Partial  partition  —  Admissibility  in  evidence  of  petitions  signed  by  a 
person  available  but  not  called  as  witness. 

A,  the  son  of  a  deceased  zamindar,  sued  B  and  G,  his  widow  and  brother,  for 
possession  of  the  zamindari,  which  was  impartible.  In  order  to  prove  that  A 
was  illegitimate,  C  filed  two  petitions  purporting  to  have  been  signed  and  sent 
to  the  Collector  of  the  District  by  C,  in  1871,  referring  to  A's  mother  as  a  concu- 
bine. C  was  not  examined  as  a  withness  : 

Held,  that  their  contents  were  not  evidence,  but  the  petitions  were  themselves 
evidence  to  show  that  a  complaint  was  made  as  mentioned  therein. 

In  order  to  prove  that  C  was  divided  from  the  late  zamindar,  A  filed  and  proved 
a  deed  of  partition  executed  by  them  in  respect  of  their  moveable  property  and  of 
a  house,  which  concluded  as  follows  : — "  There  shall  be  connection  only  by  rela- 
tionship, but  there  shall  be  no  pecuniary  connection  between  us." 

Held,  that  the  deed  effected  only  a  partial  partition,  and  that  the  last  clause 
must  be  referred  to  the  coparcener's  right  ia  partible  property  described  in  the 
instrument,  and  did  not  operate  as  a  release  of  any  right  of  succession  to  im- 
partible property. 

A  was  found  to  be  an  illegitimate  son  of  the  late  zamindar. 

Held,  that  he  could  not  exclude  his  father's  coparcener  or  widow  from  succes- 
sion to  the  impartible  zamindari — Krislinayyan  v.  Muttusami,  I.L.E.,  7  Mad., 
407,  and  Kulanthai  Natchiar  v.  Ramaman  (unreported),  in  which  it  was  ruled 
that  a  widow's  claim  to  inherit  would  exclude  that  of  an  illegitimate  son,  approv- 
ed and  followed.  Sadu  v.  Baiza  I.L.B.,  4  Bom.,  37,  and  Jogendro  Bhuputi  v. 
Nittyanund  Man  Singh,  I.L.R.,  11  Gal.,  702,  distinguished. 

[P.,  24  M.L.J.  271  (285)  ;  R.,  14  B.  282  (285) ;  23  B.  257  (265)  ;  12  M.  401  (403) ;  25  M. 
429  (430)  ;  25  M.  519  (522)  =  11  M.L.J.  399  ;  27  M.  32  (35)  ;  33  M.  226  (227)  =  4 
Ind.  Gas.  299  =  20  M.LJ.  359  =  7  M.L.T.  26;  Cora.,  34  M.  277  =  12  Ind.  Gas. 
247  (249)  ;  Expl.,  15  M.  307  (314).] 

APPEAL  against  the  decree  of  K.  E.  Krishna  Menon,  Subordinate  Judge 
of  Tinnevelly,  in  Original  Suit  No.  4  of  1884. 

This  was  a  suit  to  recover  possession  of  the  impartible  zamindari  of 
Kollenkondan. 

The  plaintiff  sued  as  the  heir  of  the  late  zamindar  who  died  in  1883. 
Defendant  No.  1  was  the  widow,  and  defendant  No.  2,  the  brother  of  the 
late  zamindar.  All  the  parties  were  Sudras. 

[335]  The  Subordinate  Judge  decreed  as  prayed  in  the  plaint,  finding 
(l)  on  the  evidence  in  the  case,  including  Exhibits  III  and  IV  (which  were 
two  petitions  purporting  to  have  been  signed  and  sent  to  the  Collector  of 
the  District  by  defendant  No.  2  in  1871,  referring  to  the  plaintiff's  mother 
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as  a  concubine),  that  plaintiff  was  the  illegitimate  son  of  the  late  zamindar ; 
(2)  on  the  construction  of  Exhibit  D  (a  partition  deed,  the  terms  of  which 
are  set  out  in  the  judgment  of  the  High  Court),  that  defendant  No.  2  was 
divided  from  the  late  zamindar  ;  and  (3)  that  according  to  Hindu  law  an 
illegtimate  son  was  among  Sudras  a  preferable  heir  both  to  a  widow  and  to 
even  an  undivided  brother. 

The  defendants  preferred  this  appeal,  and  the  plaintiff  filed  a  memo- 
randum objecting  to  the  finding  that  he  was  illegimate. 

Bhashyam  Ayyangar.  for  appellant  No.  1. 

Subramanya  Ayyar,  for  appellant  No.  2. 

The  position  of  an  illegitimate  son  with  regard  to  other  heirs  has 
been  wrongly  estimated  by  the  lower  Court.  Besides  the  authorities 
cited  in  the  judgment,  reference  was  made  to  "  Mayne's  Hindu  Law," 
Section  465,  Sri  Gajapathi  Radhika  Patta  Mahadeii  Garu  v.  Sri  Gaja- 
pathi  Nilamani  Patta  Maha  Devi  Garu  (1),  Katama  Natchiar  v.  The  Rajah 
of  Shivagunga  (2).  The  agi  eement  between  the  late  zamindar  and  appellant 
No.  2  shows  on  its  true  construction  that  defendant  No.  2,  while  he  became 
divided  as  regards  the  house  and  the  moveable  property  belonging  to  the 
family  did  nob  renounce  his  coparcenary  right  in  the  impartible  zamindari : 
Thakur  Doyal  v.  Ram  Narain  Singh  (3),  Muttu  Vaduganadha  Tevar  v. 
Dora  Singha  Tevar  (4). 

The  Acting  Advocate-General  (Hon.  J.  H.  Spring  Branson)  and  Rama 
Ran,  for  respondent. 

The  evidence  does  not  prove  the  illegitimacy  of  the  plaintiff.  Exhi- 
bits III  and  IV  are  no  legal  evidence  against  him,  inasmuch  as  defendant 
No.  2  did  not  offer  himself  as  witness  and  swear  to  the  truth  of  their 
contents.  That  the  right  construction  has  been  put  on  D  is  made  the  more 
probable  by  the  fact  (which  was  proved),  that  in  1869  the  late  zamindar 
had  an  undoubtedly  legitimate  son,  and  the  defendant  No.  2  had  accordingly 
only  a  claim  for  maintenance.  But  even  if  the  plaintiff  is  illegitimate, 
he  has  a  preferable  [336]  claim  to  a  widow  or  any  brother.  The  texts  on 
the  subject  have  been  interpreted  to  mean  that  a  father  can  enhance  the  share 
of  his  illegitimate  son  from  a  half  to  a  full  share,  but  he  cannot  refuse  him 
any  share.  "Manu,"Chap.  IX,  Sections  178  and  179  ;  "Mitakshara,"  Chap. 
I,  Section,  12  (5) ;  "Yajnavalkya,"  II,  slokas  133  and  134  (6) ;  "Dhaya- 
bhaga,"  Chap.  IX,  Sections  29  and  30  (7);"  Dattaka  Mimamsa,"  Section  2, 
Clause  26  (8)  ;  "Dattaka  Chandrika,"  Section  30  (9) ;  3  "  Jagannatha's 
Digest,"  CLXXIV,  1  "Strange's  Hindu  Law,  pp.  57,69  and  132. 

There  is  also  abundant  authority  in  the  Courts  for  the  proposition 
that  a  dasiputra,  who  by  mere  birth,  and  without  any  form  of  legitima- 
tion, becomes  a  member  of  bis  father's  family,  Pandiya  Telaver  v.  Puli 
Telaver  (10),  has  a  right  to  inherit  his  father's  estate  :Chuoturya  Run  Mur- 
dun  Syn  v.  Sahub  Purhulad  Syn  (11),  Inderun  V&lungypooly  T&ver  v. 
Ramasawmy  Pandia  Talaver  (12),  N.  Krishnamma  v.  N.  Papa  (13),  Rahiv. 
Govind  Valad  Teja  (14),  and  Sarasuti  v.  Mannu  (15). 

The  present  case  is  distinguishable  from  Kishnayyan  v.  Muttusami 
(16)  which  proceeded  on  the  assumption  that  a  dasiputra  is  not  a  sapinda, 

(1)  13  M.I.A.  497.  (2)  9  M.I.A.  539. 

(3)  8  C.  375.  (4>  3  M.  290  (339). 

(5)  Stokes'  Hindu  Law-books,  p.  426.        (6)Maodlik's  edition,  pp.  219,  220. 

(7)  Stokes'  Hindu  Law-books,  p.  298.        (8)  Stokes'  Hindu  Law-books,  p.  551. 

(9)  Stokes'  Hindu  Law-books,  pp.  659,  660. 

(10)  1  M.H.C.R.  478.  (11)  7  M.I.A.  18. 

(12)  13  M.I.A.  141.  (13)  4  M.H.C.R.  234. 

(14)  1  B.  97.  (15)  2  A.  134.  (16)  7  M.  407. 
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and  also  on  the  ground  that;  the  person  who  claimed  through  the  illegiti- 
mate son  had  treated  the  widow  of  the  putative  father's  brother  as  the 
sole  representative  of  the  family  and  had  left  her  in  possession  for  many 
years. 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

The  contest  in  this  appeal  has  reference  to  the  right  of  succession  to 
the  zamindari  of  Kollenkondan  in  the  district  of  Tinnevelly.  It  is  conceded 
that  it  is  an  impartible  estate  capable  of  being  enjoyed  but  by  one 
member  of  the  family  owning  it  at  a  time.  The  last  male  holder  was 
one  Eamasami  Thirumalai  Vandaya  Tevar,  who  died  on  the  23rd 
September  1883,  leaving  him  surviving  the  plaintiff  (respondent),  and  the 
defendants  (appellants),  his  widow  and  brother.  As  between  the  appel- 
lants themselves  there  was  no  dispute,  and  the  widow  acknowledged 
[337]  that  the  brother,  who  is  in  possession,  is  the  lawful  successor  of  her 
husband.  It  was  further  admitted  for  the  respondent  that,  when  the  late 
zamindar  died,  he  left  a  daughter's  son  among  his  survivors,  and  that  that 
child,  named  Baggiam,  has  since  died.  As  the  plaintiff  in  ejectment  the 
respondent  had  to  make  out  a  title  superior  to  that  of  the  widow  and  the 
brother,  and  he  alleged  that  he  was  the  eldest  son  of  the  late  zamindar  by 
his  second  wife,  Angammal,  and  that  the  second  appellant  was  a  divided 
brother.  The  appellants  denied  that  the  respondent  was  the  son  of  the  late 
zamindar  at  all,  and  contended  that  the  latter  never  married  Angammal, 
that  she  was  on  the  other  hand  married  to  one  Subbaiya  Servai,  that  the 
respondent  was  the  issue  of  that  marriage,  and  that  the  second  appellant 
was  an  undivided  brother.  The  Subordinate  Judge  found  that  Angammal 
was  the  concubine  of  the  late  zamindar,  and  that  the  respondent  was 
but  his  illegitimate  son.  He  also  found  that  Angammal  was  not  married 
to  Subbaiya  Servai,  and  assuming,  for  the  sake  of  argument,  that  they 
had  been  married  as  alleged,  he  observed  that  their  conduct  in  relation 
to  each  other  amounted  to  divorce  according  to  the  custom  of  the  caste 
to  which  they  belonged.  He  considered  further  that  Exhibit  D  showed 
that  the  second  appellant  was  a  divided  brother,  and  that  it  contained  a 
clause,  whereby  he  relinquished  all  his  interest  in  the  zamindari.  Finally, 
he  was  of  opinion  that,  according  to  Hindu  law,  an  illegitimate  son  was, 
among  Sudras,  a  preferable  heir,  both  to  the  widow  and  to  the  undivided 
brother,  and,  accordingly,  he  gave  judgment  for  the  respondent.  Each  of 
the  findings  and  the  law  laid  down  by  the  Subordinate  Judge  are  impeached 
in  appeal.  It  is  also  argued,  for  the  respondent,  that  the  grounds  on  which 
the  Subordinate  Judge  refused  credit  to  the  evidence  offered  in  proof  of 
legitimacy  are,  by  no  means,  satisfactory. 

As  to  the  question  whether  the  second  appellant  is  a  divided  or  an 
undivided  brother  of  the  late  zamindar,  we  are  unable  to  support  the 
construction  placed  by  the  Subordinate  Judge  on  Exhibit  D.  It  is  in  these 
terms : — 

"  After  the  demise  of  our  father,  who  was  the  zamindar  of  the  said 
Kollankondan,  in  the  monfch  of  Audi  of  Andu  1030,  you,  the  eldest  son, 
became  entitled  as  usual  to  the  said  zamin  and  the  immoveable  properties 
attached  thereto ;  and,  after  keeping  these  apart,  a  division  was  already 
effected  with  regard  to  the  remaining  ancestral  moveable  properties, 
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viz.,  jewels,  vessels,  cash,  cattle  and  [338]  grain,  &c.,  in  the  presence 
of  arbitrators.  According  to  the  succession  among  brothers,  Thirumalai 
Vandaya  Tevar  and  Subramania  Tevar  got  a  moiety  ;  yourself  and  myself 
divided  equally  the  other  moiety.  For  maintenance,  you  gave  Olugu  seed 
kottas  7  of  nuajah  and  chains  7  of  punjah,  and  Es.  10-8-0  out  of  the 
teerwah  (collected)  on  palmyra  trees  ;  you  shall  give  the  said  Thirumalai 
Vandaya  Tevar  and  Subramania  Tevar  Olugu  seed  kottas  12  of  nunjah, 
chains  12  of  punjah,  and  Ks.  10-8-0  out  of  the  teerwah  (collected)  on 
palmyra.  While  thus  holding  enjoyment,  I  complained  that  no  provision 
was  made  for  the  payment  of  my  share  in  the  value  of  the  house,  and  an 
agreement  was  entered  into  this  day  in  the  presence  of  arbitrators  as 
follows : — According  to  the  award  passed  by  the  arbitrators  in  respect  of 
the  expenses  of  the  building  of  the  said  house,  the  amount  agreed  to  by 
me  is  Ks.  700.  I  got  this  sum  of  Es.  700  assigned  to  one  Vembaian  in 
satisfaction  of  his  decree  in  Eegistration  Suit  No.  30  on  the  file  of  the 
Principal  Sadr  Amin's  Court  of  Tinnevelly,  and  as  you  have  agreed  to  pay 
the  same  I  shall  have  no  claim  in  future  either  to  the  house,  our 
ancestral  property  in  which  you  are  living,  or  to  the  moveable  properties. 
There  shall  be  connection  only  by  relationship,  but  there  shall  be  no 
pecuniary  connection  between  us. 

"  To  this  effect  this  agreement  was  executed  with  my  free  will  and 
consent." 

It  seems  to  us  to  be  clear  that  the  zamin,  and  the  immoveable  proper- 
ties attached  to  it,  were  excluded  from  partition  as  property  which,  accord- 
ing to  custom,  devolved  on  the  late  zamindar  as  the  eldest  son,  and  that 
a  division  was  effected  between  the  brothers  only  in  regard  to  obher 
ancestral  properties.  The  Subordinate  Judge  has  apparently  overlooked  the 
rule  of  Hindu  Law  that  a  brother  may  be  divided  in  interest  in  regard  to 
some  property  and  at  the  same  time  a  coparcener  in  regard  to  other 
property.  He  has  laid  stress,  however,  on  the  clause  at  the  end  of  the 
document,  viz.,  "I  shall  have  no  claim  in  future  either  to  the  bouse,  our 
ancestral  property  in  which  you  are  living,  or  to  the  moveable  properties  ; 
there  shah1  be  connection  (hereafter  between  us)  by  relationship  only,  but 
there  shall  be  no  pecuniary  transactions,"  and  concluded  that  it  operated 
as  a  release  of  the  right  of  succession  now  claimed  by  the  second  appel- 
lant. This  conclusion  is  at  variance  with  the  well-known  rule  of  inter- 
pretation that  general  words  [339]  like  those  before  us  are  to  be 
construed  with  reference  to  the  object- matter  of  the  instrument  in  which 
they  occur,  and  that  they  are  not  to  be  extended  to  matters  which  were 
not  in  the  contemplation  of  the  parties.  It  is  not  denied  that,  at  the 
date  of  this  instrument,  the  late  zamindar  had  a  legitimate  son  by  his 
wife  Eakkammal,  and  that  the  right  which  since  accrued  on  his  death  and 
that  of  the  zamindar  could  not  have  then  been  in  contemplation.  Again, 
the  instrument  recited  that  all  partible  ancestral  property,  exclusive  of  the 
zamindari,  which  devolved  solely  on  the  eldest  son,  had  been  divided  and 
that  some  land  had  been  given  for  maintenance,  but  that  there  had  been  a 
dispute  in  regard  to  the  omission  to  provide  a  house  for  the  brother.  It 
then  went  on  to  set  forth  the  arrangements  made  in  settlement  of  that 
dispute  according  to  the  decision  of  certain  arbitrators,  and  contained  a 
clause  which  released  specially  all  claim  to  the  house  in  which  the  zamin- 
dar was  living  and  then  contained  the  general  words.  In  these  cireum- 
stances,  those  words  can  only  be  referred  to  the  coparcener's  right  in 
partible  property  described  in  the  instrument  as  adjusted  by  division  or 
otherwise,  but  not  to  property  expressly  excluded  as  not  partible.  The 
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conclusion  we  come  to  is  that  exhibit  D  neither  imports  division  in  regard 
to  the  zamindari  which  is  the  property  in  suit,  nor  operates  as  a  release 
of  the  second  appellant's  right  of  succession  to  it,  if  any. 

The  next  contention  for  each  party  is  that  the  evidence  adduce  1  by 
him  or  by  them  ought  to  have  been  accepted  by  the  Subordinate  Judge 
as  trustworthy.  Several  witnesses  called  by  the  appellants  deposed  that 
Angammal  married  Subbaiya  Servai  and  lived  with  him  for  upwards  of 
10  or  15  years,  that  the  respondent  and  his  brothers  and  sisters  were 
the  children  of  that  marriage,  and  that  Angammal  since  separated  from 
her  husband  and  lived  with  the  late  zamindar  as  his  concubine  for 
about  15  or  20  years.  On  the  other  hand,  the  respondent's  witnesses 
deposed  that  the  zamindar  married  Angammal  as  his  second  wife 
about  80  years  ago  in  the  mode  prescribed  by  the  custom  of  the  caste  for 
a  lawful  marriage,  that  all  her  children  were  born  to  him,  and  that  they 
and  she  always  lived  under  the  protection  of  the  zamindar  as  part  of  his 
family  and  in  his  house.  Apart  from  this  conflict  of  evidence,  there  are 
other  difficulties  in  accepting  the  case  for  either  party  as  true  in  its 
entirety.  We  agree  with  the  Subordinate  Judge  that  the  oral  evidence 
adduced  by  the  appellants  [340]  is  altogether  worbhless.  Angammal's 
alleged  husband,  Subbaiya  Servai,  deposed  that,  when  he  was  a  child  of 
4  or  5  years  of  age,  Angammal's  father  and  mother  tied  a  tali  (fcoken  of 
marriage)  in  his  name  ;  that  Angammal  had  then  attained  maturity  ;  that 
the  late  zamindar  had  kept  her  from  that  time ;  that  the  respondent  was 
born  to  him,  and  that  the  witness  was  then  10  years  old  and  had  no  sexual 
intercourse  with  Angammal  at  any  time.  He  does  nob  support  the  story 
told  by  the  other  witnesses,  viz.,  that  Angammal  and  himself  lived 
together  as  husband  and  wife  when  the  respondent  and  his  brothers  and 
sisters  were  born.  His  story  is  also  improbable  in  itself,  first,  because  it 
was  admittedly  not  usual  among  Maravars,  of  whom  the  late  zamindar 
was  one,  to  marry  a  girl  who  had  attained  her  maturity  to  a  child  4  or  5 
years  old,  and  secondly,  for  the  reason  that  his  own  parents  and  relations 
would  have  ordinarily  considered  as  revolting  the  idea  of  marrying  her  to 
their  child  when  it  was  known  that  she  was  to  become  the  zamindar's 
mistress  forthwith.  Again,  the  story  told  by  the  witnesses  appears  to  be 
questionable  when  it  is  considered  in  connection  with  the  age  of  Angam- 
mal, with  the  number  of  children  she  has  had,  and  in  particular  with  the 
conduct  of  the  late  zamindar  towards  them,  to  which  we  shall  refer 
presently.  As  to  the  oral  evidence  adduced  by  the  respondent, 
the  Subordinate  Judge  has  accepted  it  so  far  as  it  is  corroborated  by  the 
conduct  of  the  parties  concerned,  and  refused  credit  to  it  so  far  as  it  tends 
to  show  that  there  was  a  legal  marriage  between  the  late  zamindar  and 
Angammal,  because  it  could  not  be  reconciled  with  such  conduct.  In  the 
deposition  made  by  the  late  zamindar  in  November  1881  in  Original  Suit 
205  of  1881,  he  stated  upon  solemn  affirmation  :  "  I  did  nob  marry  Angam- 
mal. She  is  living  in  her  own  house"  (exhibit  I).  Again,  in  March  1873, 
he  described  Angammal  and  the  respondent  as  ''  my  concubine  and  her 
son  "  (exhibit  0).  This  document  is  an  instrument  of  gift  which  states 
that  six  pangus  of  land  were  granted  by  the  zamindar  to  the  concubine 
and  her  son,  the  respondent,  for  "  maintenance,"  and  that  the  patta  was 
issued  in  the  name  of  the  latter.  In  the  view  that;  the  respondent  was 
regarded  by  him  as  his  concubine's  son,  the  necessity  for  this  grant  is 
intelligible,  but  in  the  view  that  he  was  the  legitimate  son  and  heir  to  the 
zamindari,  the  provision  was  wholly  uncalled  for.  Moreover,  in  the  instru- 
ment of  mortgage  which  was  executed  by  Angammal  and  the  respondent  in 
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March  [341]  1873,  the  executants  described  themselves  as  "the  daughter  of 
Nagaiyan  Servai  and  her  son,  Subramania  Servai  "  (exhibit  V).  In  a  lease 
executed  by  the  respondent  and  others  in  July  1880,  the  former  styled 
himself  as   "  Subramania  Tevar,  son  of  Angammal,  Maravar"  (exhibit  II). 
It  appears  from  exhibit  A  that  in  August  1883  the  respondent  was  25  years 
of  age  according  to  the  late  zamiudar,  and  it  is  not  unreasonable  to  account 
for  his   conduct    in    describing    himself  as  the    son    of  his  mother  by 
concluding  that  the   contention  that  he  was  an  illegitimate  son  is  well- 
founded.     It    is    also  in  evidence  that   the  lands   granted  to    the   res- 
pondent for  his  maintenance  and  that   of   his  mother   are  still  in  his 
possession.     The  first  time  when  the  zamindar  said  that  the  respondent 
was  his  "eldest  son  and  heir"  was  in  August  1883,  when  he  addressed 
the   petition,    exhibit   A,  to  the  Collector    during    his  last    illness,  and 
in  December  next   the   respondent  described  himself  as  the  son  of  the 
late   zamindar.     It   is  also  true  that  in  March  1883  the  late  zamindar 
referred  to  the  respondent  as  his  son  in  exhibit  B.    In  connection  with  this 
change  in  the  zamindar's  conduct,  it  is  suggested  that  the  legitimate  son  he 
had  by    his  wife,  Kakkammal,  died   before  the  zamindar   about  January 
1883,  and  that,  when  he  was  suffering  from  an  attack   of  paralysis  and 
enfeebled  by  protracted   illness,    Angammal   gained   ascendency  over  him 
and  prevailed  on  him  to  favour  her  son,  the  respondent.  It  is  also  suggest- 
ed for  the  appellants  that  from  1869  the  second  appellant  protested  against 
his  brother  bringing  Angammal  into  the  palace,  and  denounced  his  connec- 
tion  with    her    as    immoral,    and    therefore   the    late   zamindar    was 
inimical  to  him.     The   plaint  stated  that  by  Eakkammal,  the  first  appel- 
lant's co-wife,  the  late  zamindar  had  a  male  child  named  Muthusami, 
and  that  both  the  mother  and  the   child  died,  the  former   about  14  years 
and  the  latter  about    a  year  before  suit.     Exhibits  E,  III  and  IV  show 
that  from    1871    there  was  enmity    between  the    late  zamindar  and  his 
brother.     In  this  state  of  mind,  enfeebled   as  it  was  by  protracted  illness 
and   affliction   and   influenced   by   the   respondent   and    his    mother,  it 
was  not  unnatural  that  the  late  zamindar  should  have  desired  that  his 
illegitimate  son  should   succeed  him  in  preference  to  his  brother  who  was 
obnoxious  to  him.  On  the  other  hand,  it  was  suggested  for  the  respondent 
that,    so  long    as  Eakkammal  lived,  she    had  an  ascendency    over  the 
zamindar  and  contrived  to  induce  him  to  treat  Angammal  and  her  chil- 
dren with  injustice,  and  that  it  was  after  her  death  ,the  zamindar  became 
[342]  inclined  to  do  them  justice.     We  are  unable  to  accept  this  sugges- 
tion for  several  reasons.     There  is  no  evidence  to    indicate  that  the  late 
zamindar  ever  treated  them  with  injustice,  and  the  provision  made  by  him 
for  them  shows  that,  on  the  contrary,  he  treated  them    with  kindness. 
Again,  Bakkammal   died,  according  to  the  plaint,    in  1870,  or  14   years 
before  suit,  and  most  of  the  documents  in  which  Angammal  was  described 
as  a  concubine  are  subsequent  to  1870.     It  was  urged   that  exhibits  III 
and  IV  are  no  legal   evidence  against  the  respondent,  inasmuch  as  the 
second  appellant  did  not  offer  himself  as  a  witness  and  swear  to  the  truth 
of  their  contents.     Their  contents  are  certainly  no  evidence,  but  they  are 
evidence  however  to  the  extent  that  the  second  appellant  made  a  complaint 
as  mentioned  therein  in  1871.     The  conduct  of  the  late  zamindar,  of  the 
respondent  and  of  his  mother,  prior  to  the' death  of  Muthusami,  Rakkam- 
mal's  son,  is  not  consistent  with    a  belief  on  their    part    that  Angammal 
was  the  late   zamindar's  wife  or  that  the  respondent  was    his  legitimate 
son.     It  is  conceded  that  Nagaiya  Servai  was  a  watchman  on  the  estate 
of  the  late  zamindar,  and  it  is    not  provable  that    the  latter    would  have 
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1887        married  his  watchman's  daughter.     But  it  was  said  by  the  learned  counsel 
APRIL  19.    for  the  respondent   that   several  of  his  witnesses  were  the   relations  of 
the    late  zamindar,  and   that   some  were   men    of  great   respectability. 
APPEL-     Of  the  witnesses  who  deposed  that  they  saw  Angammal  married  to  the 
LATE       late   zamindar,  the    second    witness,  Karuppan    Servai,  is   Angammal's 
ClVIL       paternal  uncle,  and  he  is  engaged  in  litigation  with  the  second  appellant. 
The   fourth  witness,    Pichali  Servai,  is  the   father  of  Angammal's   cousin. 
10  M.  334.    At  all  events,  these  two  witnesses  are  in  a  position  to  be  biassed  in  res- 
pondent's favour.     The  first  witness,  Ponnappa  Tevan,  stated  that  he  was 
the  late  zamindar's  aunt's  son  ;  the  fifth  and  sixth  witnesses  deposed  that 
they  were  his  sons-in-law,  and  the  third  and  eighth  witnesses  deposed  that 
they  were  his  agents.     In  a  suit  like  this,  in  which  the  rival  claimants  are 
connected  with  the  late  zamindar,  relations  often  ordinarily  take  one  side 
or  the  other  according  to  their  predilection  or  prejudice,  and  it  is  unsafe  to 
place  implicit  reliance  on  them  unless  their  evidence  is  supp  >rted,  at  least 
not  contradicted,  by  the  conduct  of  the   parties  concerned  and  of  the   last 
holder   of  the  estate.     As  to  the  ninth    witness,  who  is  the   sub-divisional 
zamindar  of   Ramnad,   he   no   doubt  believed  that  the  respondent  was 
the    late  zamindar's  son,  but   he  was    not  in  a  position    to  have    known 
whether    he    was    legitimate    or    illegitimate.     We    see    no    sufficient 
[343]   reason  to  doubb  that  the   Subordinate   Judge   has  properly  held 
that  the  respondent  was  only  the  illegitimate  son  of  the  late  zamindar. 

The  next  question  arising  for  decision  is,  whether  the  illegitimate  son 
of  a  Sudra  is  heir  to  his  impartible  estate  in  preference  to  his  undivided 
brother  or  widow,  daughter  or  daughter's  son.  The  Subordinate  Judge 
considers  that  he  is,  but  in  this  opinion  we  are  unable  to  concur.  Accord- 
ing to  the  decisions  of  a  Division  Bench  of  this  Court  in  Krishnayyan  v. 
Muttusami  (l)  and  in  Banoji  v.  Kandoji  (2),  an  illegitimate  son  is  not  a 
coparcener  with  his  father's  undivided  brother  or  with  the  sons  of  such 
brother,  and  can  neither  inherit  to  them  nor  demand  from  them  a  partition 
of  ancestral  property.  In  both  those  cases,  it  was  not  doubted  that  the 
illegitimate  son  inherits  the  separate  estate  of  his  putative  father  on  failure 
of  a  legitimate  son,  son's  son,  son's  grandson,  widow,  daughter  and 
daughter's  son.  Nor  was  it  doubted  that  he  is  a  co-sharer  in  such  separate 
property  with  his  legitimate  brother  and  a  co-heir  with  his  father's 
widow,  daughter  or  daughter's  son.  There  is  considerable  authority, 
as  observed  by  the  Subordinate  Judge,  in  support  of  those  propositions 
of  law,  but  the  question  which  was  considered  in  those  cases  was 
whether  to  any  and  what  extent  the  coparcenary  law  modified  the 
special  rule  laid  down  in  regard  to  illegitimate  children  among  Sudras 
in  Section  XII,  Chap.  I  of  the  Mitakshara.  It  is  clear  that  the  text 
of  Yagnyavalcya  and  the  comments  upon  it  in  Section  XII,  Chap.  I, 
refer  to  the  "estate  of  a  separated  householder.  As  observed  in  the 
case  of  Banoji  v.  Kandoji  (2)  there  is  no  special  provision  on  the  subject, 
and  the  Courts  of  Justice  have  to  find  a  rule  of  decision  by  analogy. 
For  this  purpose,  the  illegitimate  son  may  be  compared,  as  to  his  position 
in  the  family,  first,  with  a  legitimate  son  with  whom  he  participates  for 
half  a  share,  secondly,  with  a  daughter  and  a  daughter's  son  with  whom 
he  takes  an  equal  share,  thirdly,  with  an  adopted  son  who,  in  competition 
with  a  legitimate  son,  takes  but  an  inferior  share,  and  fourthly,  with  the 
father's  coparcener.  Again,  in  coming  to  a  decision,  his  legal  status  under 
the  special  rule  of  Yagnyavalcya  may  be  considered  in  connection  with 
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his  ordinary  status  among  all  classes  of  Hindus,  and  with  the  legal  basis       1887 
on  which  the  right  conceded  to  him  originally  rested  and  still  rests.  APRIL  19. 

[344]  As  compared  with  the  legitimate  son,  it  will  not  be  disputed 
that  the  analogy  fails  in  several  material  points — (1),  a  legitimate  brother  APPEL- 
takes  an  equal  share  in  the  father's  separate  estate,  whilst  an  illegitimate  LATE 
brother  participates  but  for  half  a  share ;  (2i,  the  kinship  of  an  "Aurasa"  CIVIL 
extends  to  the  entire  joint  Hindu  family,  whereas  thai;  oi  an  illegitimate 
son  is  confined  to  his  father  and  motherand  their  branch  of  a  joint  family;  10  M  33*- 
(3),  the  former  has  a  concurrent  and  co-ordinate  right  in  ancestral  pro- 
perty from  the  time  of  his  birth  with  his  father  and  father's  coparceners, 
whereas  the  latter  can  only  take  a  share  at  his  father's  pleasure,  and  the 
father  cannot,  before  partition,  give  co-parcenary  property  of  his  own 
authority  and  otherwise  than  with  the  consent  of  his  co-parceners;  (4), 
the  legitimate  son  excludes  the  daughter  and  the  daughter's  SOD,  whereas 
the  illegitimate  son  is  an  equal  sharer  with  them.  The  only  points  in 
which  the  analogy  apparently  holds  good  are  in  regard  to  eonship  and  to 
his  being  a  co-snarer  with  the  legitimate  son  in  his  father's  bej..arate 
estate.  As  to  the  sonship,  it  is  imperfect  for  want  of  legitimacy  which 
implies  a  legal  marriage.  The  nature  of  the  inequality  created  by  this 
imperfection  is  indicated  by  the  author  of  the  Dayabhaga  in  chap.  IX, 
Secs.ion  31,  wherein  he  exulains  the  ground  on  which  Yagnyavalcya  con- 
siders the  illegitimate  son  to  be  equal  to  the  daughter's  son,  and  observes 
that  the  one,  though  born  of  an  unmarried  womau,  is  the  son  of  the  owner, 
and  the  other,  though  sprung  from  a  married  woman,  is  only  a  daughter's 
son.  Thus,  the  absence  of  legal  marriage  between  the  father  and  the 
mother  is  considered  to  produce  the  same  effect  as  severance  from  the 
co-parcenary  family  by  reason  of  sex.  As  to  his  po.sioion  as  the  partaker 
of  a  portion  of  the  father's  estate  with  the  legitimate  son,  it  was  usual, 
even  at  the  time  of  the  Mitakshara,  to  allocate  portions  of  the  estate  in 
lieu  of  maintenance  for  daughters  and  mothers.  Therefore,  there  can  be 
no  doubt  that  in  the  case  of  a  competition  between  a  legitimate  son  and 
an  illegitimate  son,  the  former  must  be  accepted  as  a  preferable  heir  to  an 
impartible  estate. 

As  compared  with  a  daughter's  son,  the  position  of  the  illegitimate 
son  is  that  of  an  equal  sharor  and  a  member  of  the  family  of  the  maternal 
grandfather,  and  whether  he  ought  to  be  accepted  as  a  preferable  heir  to 
an  impartible  estate  must  be  determined  with  reference  to  other  considera- 
tions. 

As  compared  with  the  adopted  son,  the  illegitimate  son's  position  is 
certainly  inferior.  The  adopted  son  has  a  co-ordinate  [345  J  interest, 
with  his  father  in  ancestral  property.  He  can  claim  partition  from  his 
father.  He  represents  his  father  as  against  the  father's  co-parceners.  He 
excludes  the  widow,  the  daughter  and  the  daughter's  son.  In  ancient  law, 
he  was  one  of  the  twelve  descriptions  of  sons,  whereas  the  illegitimate  son,  as 
the  son  of  a  female  slave,  had  no  place  among  them — see  Mit.  chap.  I, 
Section  XI.  If  the  adopted  son  takes  a  smaller  share  in  competition 
with  the  legitimate  son,  it  is  because  he  is  a  mere  substitute  provided  by 
a  fiction  of  law,  whilst  in  the  case  of  the  "  Aurasa  "  there  is  actual  blood 
relationship  consecrated  by  legal  marriage.  In  default  of  a  legitimate  son, 
the  fiction  operated  as  a  special  rule  of  law  to  give  the  adopted  son  the 
same  status  in  the  family  as  against  every  one  of  its  members.  On  the 
other  hand,  save  as  to  taking  an  inferior  share,  there  is  no  analogy  between 
him  and  the  illegitimate  son. 

Again,  as  compared  with  the  father's  co-parcener,  the  analogy  equally 
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fails.  The  father's  coparcener  has  the  same  rights  as  the  father  had  in 
ancestral  estate  and  the  former  was  not  bound  to  consent  to  the  gift  by  the 
latter  of  any  part  of  the  ancestral  estate  to  the  illegitimate  son.  It  was 
pointed  out  in  the  case  of  Ranofi  v.  Kandoji  (l)  that  the  ancestral  property 
descending  through  the  father  to  the  legitimate  son  may  well  be  subjected 
to  the  individual  obligations  of  the  father  .whilst  his  owo  coparceners  may 
stand  on  a  different  footing.  As  compared  with  the  illegitimate  son  in  the 
higher  classes,  it  is  clear  that  the  illegitimate  son  of  a  Sudra,  is  always 
entitled  to  maintenance  as  a  member  of  his  father's  family  by  reason  of 
his  sonship  though  through  an  unmarried  woman.  Yagnyavalcya's  text 
purported  to  provide  a  special  rule  applicable  to  Sudras  as  an  exception  to 
the  general  rule,  but  the  rule  has  reference  to  the  estate  of  a  separated 
householder.  The  special  rule  was  therefore  considered  in  Ranoji  v.  Kandoji 
(1)  to  allocate  a  portion  of  the  property  of  a  separated  father  in  lieu  of 
maintenance,  and  it  was  held  that  in  cases  which  did  not  fall  under  the 
special  text  the  general  rule  must  prevail. 

Having  regard  to  the  basis  on  which  the  right  of  the  illegitimate  son 
rests,  this  view  does  not  seem  improbable.  It  was  explained  in  Krishnay- 
yan  v.  Muttusami  (2)  that  an  illegitimate  son  was  originally  in  the 
position  of  a  slave's  son.  It  was  pointed  out  what  the  precise  position  of 
a  continuous  concubine  was  among  the  fifteen  descriptions  of  slaves 
enumerated  by  Narada,  and  how,  [346]  under  a  text  of  Catyayana,  the 
begetting  of  a  sonon  afemale  slave  first  created  an  obligation  to  enfranchise 
the  mother  and  her  son,  and  eventually  passed  into  a  manumission 
by  operation  of  law  owing  to  the  importance  attached  in  early  times  to 
a  son  however  begotten.  Though  relationship  as  son  removed  the  taint 
of  being  born  of  a  slave,  still  the  position  of  the  illegitimate  son  in  the 
joint  family,  until  slavery  was  abolished  by  Act  V  of  1843,  was  that  of 
a  freedman,  and  in  that  sense  inferior  to  that  of  the  other  members. 

We  do  not  therefore  see  reason  to  overrule  those  decisions ;  and 
following  them,  we  must  hold  that  the  father's  undivided  brother  is  a 
preferable  heir  to  his  illegitimate  son  who  ranks  as  a  co-heir  with  the 
father's  daughter  and  daughter's  son,  both  of  whom  are  excluded  by  the 
father's  co-parcener.  In  Kulanthai  Natchear  v.  Ramamani  (vide  Judgment 
in  Besular  Appeal  No.  86  of  1865),  it  was  held  by  the  High  Court  that 
even  the  widow  would  exclude  the  illegitimate  son.  Having  regard  to  the 
fact  that  relationship  based  on  a  legal  marriage  is  a  ground  of  preference, 
and  that  originally  the  emancipated  slave  and  her  son,  though  free  after 
the  birth  of  the  son,  would  have  ordinarily  held  an  inferior  position  to  that 
of  the  regular  members  of  the  family,  we  consider  that  the  illegitimate  son 
was  properly  postooned  to  the  widow.  Our  attention  was  drawn  at  the 
hearing  of  the  appeal  to  two  cases,  viz.,  Sadu  v.  Baiza  (3)  and  Jogendro 
Bhuputi  v.  Nittyanund  Mn,n  Singh  (4).  They  may,  however,  be  distin- 
guished from  the  case  before  us  on  the  ground  that  there  was  no  competi- 
tion in  those  cases  between  the  illegitimate  son  and  the  father's  undivided 
brother.  Nor  was  the  ruling  of  this  Court  on  the  subject  before  the  learn- 
ed Judges  who  decided  those  cases.  With  all  deference  to  them,  we  do 
not  see  our  way  to  adopting  the  view  that  the  case  of  an  adopted  son  is 
analogous  to  that  of  an  illegitimate  son.  Following  the  decisions  of  this 
Court,  we  reverse  the  decree  of  the  Subordinate  Judge  and  dismiss  the  res- 
pondent's suit  with  costs,  on  the  ground  that  he  cannot  exclude  bis  father's 
co-parcener  or  widow  from  succession  to  the  impartible  estate  in  dispute. 
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[347]  APPELLATE  CIVIL.  Aram  6. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  APPEL- 

Mr.  Justice  Muttusami  Ayyar.  LATE 

CIVIL. 

ANDI  AND  OTHERS  (Defendants},  Appellants  v.  THATBA    AND    OTHERS 
(Plaintiffs),  Respondents*      [4th  and  6bh  April,  1837.] 

Civil  Procedure  Code,   Section  43 — Declaration 'of  title  to  continue  to  enjoy  separate 
possession  of  land — Suit  for  partition. 

The  plaintiffs  having  obtained  a  declaration  of  title  to  continue  to  enjoy  sepa- 
rate possession  of  certain  lands  su^d  the  former  defendants  againjEor  partition  of 
ihe  same  lands  : 

Held,  that  the  suit  was  unnecessary  and  should  be  dismissed. 

Per  cur.  The  claim  and  the  remedy  mentioned  in  Section  43  of  the  Code  of 
Civil  Procedure,  have  reference  to  the  causa  of  action  litigated  in  the  previous 
suit. 

[R  ,  12  M.  285  (-286).] 

SECOND  appeal  ag*insL.  the  decree  of  J.  W.  Eeid,  District  Judge  of 
Coimbafcore,  in  Appeal  Suit  No.  86  of  1885,  modifying  the  decree  of  W. 
E.  T.  Clarkes  Subordinate  Judge,  Nilgiris,  in  Original  Suit  No.  45  of 
1884. 

This  was  a  suit  for  partition  of  the  plaintiffs'  share  in  certain 
specified  lands  and  for  damages.  In  1875,  the  present  defendants  sued 
to  eject  the  plaintiffs  from  specific  portions  the  lands  now  in  question, 
but  the  suit  was  dismissed.  Subsequently,  in  1882,  the  present  plaintiffs 
instituted  a  suit  with  regard  to  the  same  land  against  the  present  defend- 
ants and  obtained  a  decree  declaring  that  they  were  entitled  to  the 
specific  portion  in  their  possession  which  were  described  by  them,  the 
Court  holding  that  the  actsual  area  in  their  enjoyment  and  its  proportion 
to  the  entire  area  were  not  matters  to  be  adjudicated  on  in  that  suit.  The 
present  suit  was  brought  for  partition  of  the  lands,  and  for  damages 
for  obstruction  to  their  title ;  and  the  plaint  alleged  that  the  defend- 
ants had  been  requested  by  the  plaintiffs  but  had  refused  to  divide 
the  lands  according  to  the  shares  decreed  in  their  favour  in  the  suit  of 
1882. 

The  Subordinate  Judge  passel  a  decree  in  favour  of  the  plaintiffs, 
but  the  District  Judge  modified  it  on  appeal  and  passed  a  [348]  decree 
"  that  the  defendants  have  partitioned  off  to  them  the  part  corres- 
ponding to  the  parts  marked  in  Mr.  Eraser's  plan  in  burnt  sienna 
(as  to  which  it  was  in  evidence  that  the  plaintiffs  had  been  long  in  posses-- 
sionj,  and  that  the  suit  for  damages  be  dismissed." 

The  defendants  preferred  this  second  appeal. 

Mr.  Wedderburn  for  appellants  argued  that  no  cause  of  action  was 
disclosed,  and  that  in  any  case  the  suit  was  barred  by  Section  43  of  the 
Code  Civil  Procedure  ;  the  plaintiffs  obtained  substantially  no  relief  be- 
yond what  they  had  obtained  in  the  previous  suit,  and  no  obstruction 
had  been  offerel  to  their  demarcating  tlie  area  in  their  possession. 

Mr  Grant  for  respondents  argued  that  the  plaintiffs  had  not  in  fact 
gained  any  relief  from  tha  former  suit ;  and  further  objected  that  the 
decree  for  damages  should  have  been  allowed  to  stand. 
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The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.) 

JUDGMENT. 


The  parties  to  this  second  appeal  are  Badagas,  on  the  Nilgiri  hills,  and 
it  arises  out  of  a  suit  for  partition  instituted  by  the  respondents  against  the 
10  M.  374.  appellants.  The  plaint  prayed  for  partirion  of  the  plaintiffs'  5.  2,  and  3, 
equal  shares  in  the  plaint  lands  known  as  Ekkadahalli,  Sirvahalli,  and 
Annahalli,  and  for  damages  to  the  extent  of  Es.  100.  This  litigation  was 
commenced  in  continuation  of  two  previous  suits,  Original  Suits,  No.  53 
of  1875  and  No.  82  of  1882.  The  first-mentioned  suit;  was  brought  by  the 
appellants  to  eject  the  respondents  from  specific  portions  of  the  three  fields 
named  above  on  the  ground  that  they  were  demarcated  as  included  in  the 
patta  standing  in  the  names  of  the  former,  and  that  the  latter  dispossess- 
ed them  otherwise  than  in  due  course  of  law  about  eleven  months  previous 
to  that  suit.  The  Judicial  Commissioner  found  that  there  was  no  dis- 
possession as  alleged,  that  the  land  in  dispute  had  been  in  the  respondents' 
possession  for  many  years  irevious  to  the  institution  of  that  suit,  that  the 
appellants  had  no  title,  and  that  the  respondents'  pedigree  (which  went 
to  show  that  there  were  co-sharers  with  the  appellants)  was  supported  by 
reliable  evidence.  Upon  these  findings,  the  High  Court  upheld  the  decree 
of  the  Court  of  first  instance  which  dismissed  that  suit  with  costs.  It  will 
be  observed  that  the  land  then  in  litigation  consisted  of  specific  portions 
of  the  [349]  three  fields.  The  respondents  then  instituted  Original  Suit  No. 
82  of  1882  to  have  it  declared  that  they  were  entitled  to  separate  enjoyment 
of  5,  2,  and  3  shares  in  the  three  fields,  and  stated  that  they  had  been  for 
many  years  in  exclusive  possession  of  3 '45  acres  which  they  said 
represented  those  shares.  The  Court  of  first  instance  made  a  declaration 
accordingly,  adding  that  such  separate  possession  and  enjoyment  might 
be  ascertained  in  execution  proceedings.  The  District  Court  considered 
in  appeal  that  that  suit  was  in  the  nature  of  a  suit  for  the  partition 
of  the  respondents'  shares.  But  on  second  appeal,  the  High  Court 
held  that  it  was  only  a  suit  for  a  declaratory  decree  and  in  that  view 
cancelled  the  direction  contained  in  the  decree  of  the  District  Court  that  the 
exact  area  of  the  portions  in  the  respondents'  possession  be  ascertained  in 
execution,  and  passed  an  amended  decree,  declaring  that  the  respondents- 
were  entitled  to  the  specific  portions  in  their  possession  which  were 
described  by  them  to  be  3'45  acres  and  to  represent  their  5,  2,  and  3  shares 
in  the  three  fields  named  in  the  plaint.  In  its  judgment,  the  High 
Court  observed  that  ''  this  was  not  a  suit  for  partition,  but  was  a  suit 
for  a  declaration  that  the  land  in  the  respondents'  possession  has  been 
enjoyed  by  them  for  many  years  in  right  of  inheritance,  and  that  they  are 
entitled  to  enjoy  it  in  such  right  by  prescriptive  title,  whatever  may  be  its 
area, whatever  may  be  its  proportion  to  the  entire  area."  It  will  be  observ- 
ed that  the  grounds  of  decision  were  that  the  suit  was  one  for  a  declaratory 
decree,  and  that  the  declaration  to  which  the  respondents  were  entitled  was- 
of  title  to  continue  in  enjoyment  in  right  of  inheritance  by  reason  of  the 
prescriptive  title  which  they  had  acquired,  and  that  the  actual  area  in 
their  enjoyment  and  its  proportion  to  the  entire  area  were  not  matters 
to  be  adjudicated  upon  in  that  suit.  Thereupon  the  present  suit  was 
instituted.  The  plaint  prayed  for  a  partition  of  the  respondents'  5,  2, 
and  3  equal  shares  in  the  three  fields  mentioned  above  and  for  declaration 
of  the  areas  of  the  said  shares  in  the  said  three  pieces  of  land  and  for 
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Bs.  100,  damages  for  obstruction  to  their  title  and  to  partition,  and  for  the 
costs  of  the  suit.  The  Subordinate  Judge  decreed  the  claim  with  costs, 
but  on  apoeal  the  D  strict  Judge  set  aside  the  decree  of  the  Subordinate 
Juige,  so  far  as  if;  awarded  damages,  and  directed  the  appellants  to  pay 
the  respondents'  costs  on  the  relief  awarded  and  the  respondents  to  pay 
the  appellants  their  costs  on  the  amount  of  damages.  [350]  Both  parties 
object  to  this  decree.  It  is  argue  1  for  the  appellants  that  the  plaint 
discloses  no  cause  of  action  and  io  is  alleged  for  the  respondents  that 
damages  should  have  been  decreed. 

The  ground  of  action  mentioned  in  paragraoh  8  of  the  plaint  is  that 
the  defendants  have  been  requested  by  the  pliintiffs  to  divide  the  lands 
according  to  the  shares  decree!  in  their  favour  hut  that  the  defendants 
have  refused  to  do  so.  The  contention,  therefore,  that  the  plaint  dis- 
closes no  cause  of  action  cannot  be  supported.  The  right  asserted  is  an 
incident  of  an  alleged  coparcenary,  and  it  was  not  adjudicated  upoo  in 
any  previous  suit.  If  there  were  a  subsisting  coparcenary  in  regard  to 
the  linds  mentioned  in  the  plaint  and  if  the  respondents  were  entitled  to 
the  shares  specified  by  them,  they  would  be  entitled  to  a  decree  for 
parbition.  As  to  the  objection  that  the  suit  is  barred  by  Section  43  of 
the  Code  of  Civil  Procedure,  it  must  be  observed  that  the  cause  of  action 
disclosed  by  the  plaint  is  distinct  from  the  cause  of  action  in  the  Suit  of 
1882,  and  that  it  has  been  held  that  the  claim  and  the  remedy  mentioned 
in  Section  43  have  reference  to  the  cause  of  action  litigated  in  the  previous 
suit,  Pathuma  v.  Ayissa  (1). 

As  to  the  merits,  the  Judge  observes  that  the  claim  to  half  shares  in 
the  three  fields  in  disoufe  must  be  taken  as  made  in  ignorance.  The 
averment  in  the  plaint  that  certain  shares  were  decreed  to  the  respondents 
in  the  suit  of  1832  is  opoo;pd  to  the  judgment  of  the  High  Court  in  that 
suit  pronounced  on  Second  Aopeal  which  declared  that  the  area  then 
mentioned  and  the  shares  which  it  was  said  to  reoresent  were  mere 
matters  of  description;  the  Judge  therefore  properly  disallowed  the  claim 
to  any  excess  area  which  was  not  already  in  their  possession.  Nor  is  the 
decree  of  the  Judge  open  to  objection,  so  far  as  it  directs  that  the  plaintiffs 
have  partitioned  off  to  them  the  portions  corresponding  to  the  parts 
marked  in  Mr.  Fraser's  plan  in  burnt  sienna.  It  simoly  ascertains  the 
precise  area  and  the  oosition  of  the  land  already  in  the  respondents'  pos- 
session in  right  of  inheritance  by  prescriptive  enjoyment,  and  thereby  avoids 
future  litigation  on  the  ground  that  the  area  and  the  site  were  not  defined 
by  the  final  decree  in  the  suit  of  1882.  It  is  contended,  however,  that 
the  respondents  obtained  substantially  no  further  relief  bevond  what 
thev  had  in  the  previous  suit  and  thit  no  obstruction  was  offered  to  their 
[351]  demarcating  the  area  in  their  possession  and  defining  it.  The 
Counsel  for  the  resoondents  is  unable  to  meat  this  objection.  We  must, 
therefore,  hold  that  this  litigation  was  practically  unnecessary.  On  this 
ground  we  decree  that  the  res-iondents  do  bear  their  own  costs  and  pay  the 
appellants' costs  throughout.and,  with  this  modification,  confirm  the  decree 
of  the  Lower  Appellate  Court.  As  to  the  memorandum  of  objections,  it 
urns';  be  dismissed.  The  damages  claimed  were  in  the  nature  of  a  fine 
claimed  for  vexatious  litigation,  and  the  Judge  was  right  in  holding 
that  such  claim  must  be  disallowed. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


LAKSHMANA  AND  ANOTHER  (Defendants],  Appellants  v.  KAMACHANDRA 

(Plaintiff),  Respondent* 
[14th  February,  and  19bh  April,  1887.] 

Landlord  and  tenant—  Forfeiture—  Waste—  Planting  a  mango  tope  on  dry  Innd. 

In  the  absence  of  local  custom,  tenants  are  not  entitled  to  convert  land  under" 
cultivation  into  a  mango  grove.  Tenants  from  year  to  year  are  not  at  liberty  tcr 
change  the  usual  couise  ol  husoandry  without  tLe  consent  of  tbe  lai.dlord. 

[D.,  22  M.  39 ,(45).] 

SECOND  appeal  agains-t  the  decree  of  J.  Kelsall,  District  Judge  of 
"Vizagapatam,  in  Ajpeai  Suit  No.  259  of  1885,  reversing  the  decree  of 
V.  A.  Narasimha,  District  Munsif  of  Parvatipur,  in  Original  Suit  No.  5  of 
1884. 

This  was  a  suit  to  eject  the  defendants  from  certain  lands  of  which 
they  were  tenants  from  year  to  year,  on  the  ground  that  they  had  commit- 
ted waste  by  planting  mango  trees  on  some  dry  land  which  formed  part  of 
their  holding. 

Tbe  District;  Munsif  dismissed  the  suit.  His  decree  was  reversed,  on 
appeal  by  tbe  District  Judge,  who  observed  : — "The  land  is  dry  land,  but 
tbe  plaintiff  hopes  at  some  future  time  to  convert  it  into  wet.  Whether 
it  will  be  practicable  for  him  to  do  so  is  beside  the  question.  He  leased 
the  land  to  defendants  for  cultivation  and  [352]  has  aright  to  be  protected 
against  the  defendants  so  dealing  with  the  land  as  to  unfit  it  for  cultiva- 
tion now  and  for  the  future." 

The  decree  of  the  District  Court  directed  the  defendants  to  remove 
tbe  young  trees  planted,  and  generally  before  the  end  of  the  current  fasli  to- 
restore  the  land  to  the  condition  in  which  it  was  when  leased  to  them,  and 
"  in  default  of  their  so  doing  I  direct  that  from  that  date  tbey  be  ejected 
from  tbe  land." 

The  defendants  preferred  this  second  appeal. 

Mr.  Michell,  for  appellants. 

Planting  mango  trees  is  not  waste  ;  and  in  any  case  since  it  was  only 
on  the  dry  land  that  the  mango  trees  were  planted,  the  forfeiture  was 
incurred,  if  at  all,  only  in  respect  of  the  dry  land  which  bears  a  distinct 
and  separate  rent  from  that  paid  in  respect  of  the  wet  land. 

Tbe  Acting  Advocate-General  (Hon.  J.  H.  Spring  Branson)  for  the 
respondent  cited  Bholai  \.  Ihe  Rajah  of  Bansi  (I). 

Tbe  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.J.,  and  MUTTUSAMI  AlYYAR,  J.) 

JUDGMENT. 

The  respondent  is  renter  of  the  zamindari  of  Merangi  under  the 
management  of  the  Court  of  Wards,  and  the  appellants  areraiyatson  that 
estate.  Their  holding  consists  partly  of  web  and  partly  of  dry  land 

*  Second  Appeal  No.  547  of  1886- 
(1)  4  A.  174. 


998 


III.] 


QUBEN-EMPEESS  V.   JOGAYYA 


[10  Mad.  35* 


assessed  at  Rs.  83-11-6  and  Es.  10,  respectively.  In  September,  1883, 
they  planted  a  mango  tope  on  a  portion  of  the  dry  land  which  was  usually 
cultivated  with  a  dry  crop  and  thereby  rendered  it  unfit  for  dry  cultivation. 
Thereupon  the  renter  sued  to  eject  them,  and  the  contest  was  whether 
they  were  liable  to  be  ejected  on  the  ground  that  they  planted  the  mango 
tope  otherwise  than  with  the  permission  of  their  landlord.  It  is  found  by 
the  Judge  that  they  were  only  tenants  from  year  to  year,  that  the  land 
converted  into  mango  garden  would,  if  under  dry  cultivation,  ordinarily 
yield  an  eight-anna  crop,  and  that  there  was  no  special  custom  in  the  vil- 
lage in  justification  of  their  acts.  He  came  to  the  conclusion  that  the  appel- 
lants were  not  at  liberty  so  to  deal  with  the  land  as  to  render  it  unfit  for 
cultivation  now  and  for  the  future,  and  directed  them  to  remove  the  young 
trees  planted,  fill  up  the  pits  dug  and  generally  before  the  end  of  the  fasli  to 
restore  the  land  to  the  condition  in  which  it  was  when  it  was  [353]  leased 
to  them,  and  in  default  of  their  doing  so,  decreed  their  ejectment.  From  this 
decree  the  renter  has  preferred  no  second  appeal  and  it  is  not  necessary  to 
consider  whether  the  decree  is  right  in  ordering  a  conditional  ejectment. 
To  that  extent  the  decree  is  in  the  appellant's  favor,  and  we  are  not  pre- 
pared to  attach  weight  to  the  contention  that  the  Judge  had  no  power  to 
grant  prospective  relief,  nor  do  we  consider  that  in  the  absenoe  of  a  local 
custom,  tenants  are  entitled  to  convert  the  land  under  cultivation  into  a 
mango  grove  without  the  consent  of  their  landlord  and  thereby  change 
the  nature  of  the  property.  Aa  tenants  from  year  to  year,  the  appellants 
were  under  the  obligation  to  restore  the  land  in  the  condition  in  which  it 
was  when  it  was  leased  to  them,  and  they  were  not  at  liberty  to  change 
the  usual  course  of  husbandry  except  with  the  consent  of  their  landlord. 
Having  regard  to  the  form  in  which  the  decree  is  made,  we  do  not  consi- 
der them  to  be  entitled  to  notice  after  comoiitting  waste.  The  decision 
of  the  Judge  is  right,  and  we  dismiss  this  second  appeal  with  costs.  But 
in  view  to  giving  the  appellants  sufficient  time  to  comply  with  the  direction 
contained  in  the  decree,  we  order  that  the  current  fasli  mentioned  in  the 
decree  of  the  Lower  Appellate  Court  be  taken  to  be  the  fasli  current  at 
the  date  of  this  decree. 


10  M    353  =  1  Weir  620. 
APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr  Justice  Parker. 
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- EMPRESS  v.  JOGAYYA.*     [8th  July,  18V}7.] 

Penal  Code — Act  XLVof  1860,  Section  504  —Intent  to  provoke  a  breach  of  the  peace. 

A  abused  B  to  such  an  extent  as  to  reduce  B  to  a  state  of  abject  terror : 
Held,  that  A  having  given  to  B   smd   provocation  as  would  under  ordinary 

circumstances  have  caused  a  breach  of  the  peace  wa<*  guilty  of  an  offences  under 

Section  504  of  the  Penal  Code. 

[R.,  U.B.R.  (1892—1896)  290  (291)  Cr.  ;  1  Weir  621 ;  (G22).] 

THIS  case  was  reported  for  the  orders  of  the  High  Court  under  [354] 
Section  438  of  the  Code  of  Criminal  Procedure,  by  J.  Thomson,  Acting 
Sessions  Judge  of  Ganjam. 

•  Criminal  Revision  Case  No.  102  of  J887. 
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1887  The  accused  was  convicted  by  the  Second-class  Magistrate  of  Ohica- 

JULY  8.     cole,  under  Section  504  of  the  Penal  Code.     He  appealed  to  the  Principal 

Assistant  Magistrate  of  Ganjam,  who  acquitted  him,    observing   that   the 

APPEL-     complainant  had  been  reduced  to  a  state  of  abject   terror  by   the  abusive 

LATE       language  of  the  accused,  whose  insults  were  accordingly  unlikely  to  cause 

CRIMINAL.  n^m  fc°  break  the  public  peace  or  commit  any  ofcher  offence. 

The  Sessions  Judga  submitted  the  case  with  the  observation  that,    in 
10  M.  353  =   order  to  substantiate  a  charge  under^  Section  504    of   the  Penal  Code,   it 
1  Weir  620,  was  nofc  jn   njg  Opinioa  necessary  that  the  "  provocation  given"  should 
have  been  accepted  by  the  other  party. 
Counsel  were  not  instructed. 
The  Court  (COLLINS,  C.  J.  and  PARKER,  J.)  made  the  following 

ORDER. 

The  accused  was  convicted  of  intentionally  insulting  and  thereby 
giving  provocation  to  the  complainant,  with  the  intention,  or  knowing 
it  to  be  likely,  that  such  provocation  would  cause  the  complainant  to 
break  the  public  peace. 

On  appeal,  this  judgment  was  reversed  on  the  ground  that  the  com- 
plainant was  in  such  an  abject  state  of  terror  that  it  was  impossible  to 
suppose  the  provocation  was  likely  to  cause  him  to  break  the  public  peace. 

We  agree  with  the  Sessions  Judge  that  the  law  makes  punishable  the 
insulting  provocation  which,  under  ordinary  circumstances,  would  cause  a 
breach  of  the  peace  to  be  committed,  and  that  the  offender  is  not  protected 
from  the  consequences  of  his  acts  because  the  person  insulted  became  too 
terrified  to  accept  the  provocation  in  the  manner  intended. 

We  set  aside  the  acquittal  and  direct  that  the  appeal  be  reheard. 


10  M,  355. 

[355]  APPELLATE  CIVIL. 
Before  Mr.  Jiistice  Muttusami  Ayyar  and  Mr.  Justice  Parker, 

SUBR^MANYAN  (Defendant  No.  l),  Appellant  v.  KALI  AND   OTHERS 

(Plaintiffs  and  Defendant  No.  2),  Respondents.* 

[27th  January,  and  12th  July,  1887. J 

Malabar  Laiv  —  Suit  against  Karnavan  and  senior  female  member  of  a  tarwad  — Evidence 
of  intention  to  sue  defendants  as  representatives  of  the  tarwad. 

The  karnavan  and  senior  female  member  of  a  MaUb  »r  t*rw*d  executed  a  hypo- 
thecation bond,  on  which  a  suit  was  brought  a»*in.3t  them  Asking  for  the  sale  of 
the  tarwad  property.  The  defendants  had  represented  the  tarwad  in  other  suits, 
but  were  not  in  this  case  expressly  sued  in  representative  cipioity.  The  plaintiff 
obtained  a  decree : 

Held,  that  the  decree  w*s  binding  on  the  tarwad. 

SECOND  appeal  against  the  decree  of  ELM.  Winterbotham,  Acting 
District  Judge  of  South  Malabar,  in  Appeal  Suit  No.  977  of  1835,  modifv- 
ing  the  decree  of  P.  Govinda  M^non,  District  Munsif  of  Chowghat  ia 
Original  Suit  No.  336  of  1885. 

The  plaintiffs,  who  are  members  of  a  Malabar  tarwai,  suad  to  set; 
aside  the  sale  of  certain  laud  in  execution  of  a  mortgage  decree  obtained 
in  Original  Suit  No.  460  of  1881  by  defendant  No.  1  against  defendants 

*  Second  Appeal  No.  499  of  1886. 
1000 


III.] 


SUBRAMANYAN  V.   KALI 


10  Mad.  356 


Nos  2  and  3,  being  respectively  karnavan  and  the  senior  female  member 
of  the  plaintiff's  tarwad.  It  was  admitted  that  the  land  sold  was  the 
property  of  the  plaintiff's  tarwad.  But  it  was  denied  by  the  plaintiffs 
that  the  decree  in  question  had  been  obtained  against  the  proper 
representatives  of  the  tarwad  as  such,  so  as  to  bind  the  junior  members. 

Defendant  No.  2  did  not  appear. 

The  District  Munsif  dismissed  the  suit,  but  his  decree  was  so  far?  as 
concerned  the  property  involved  in  this  second  appeal,  reversed  by  the 
District  Judge  on  the  ground  that  the  decree  in  question  had  not  been 
passed  against  the  defendant  as  representing  the  tarwad. 

Defendant  No.  1  preferred  this  second  appeal. 

Sankaran  Nayar,  for  appellant,  cited  Kannachi  v.  Narayana  (I.L.R., 
8  Mad.,  491),  and  relied  on  evidence,  showing  that  [356]  defendants 
Nos.  2  and  3,  who  had  executed  the  mortgage  sued  on  in  Original  Suit 
No.  460  of  1881,  had  generally  represented  the  tarwad  in  suits. 

Gopala  Nayar,  for  respondents,  argued  that  the  mortgage-decree  was 
not  passed  against  the  judgment-debtors  in  any  representative  capacity. 

The  Court  (MOTTUSAMI  AYYAR  and  PARKER,  JJ.)  made  the  follow- 
ing 

ORDER. 

"  It  appears  from  the  decree  in  Original  Suit  No.  460  of  1881  that 
the  plaint  prayed  for  the  sale  of  tarwad  property.  This  is  evidence  of  an 
intention  on  the  part  of  the  appellant  to  sue  the  defendants  iu  that  case 
as  representatives  of  the  tirwad.  In  Kannachi  v.  Narayana  (l)  there  was 
only  a  decree  for  rent  against  two  members  of  the  tarwad.  Nor  did  it 
appear  from  the  proceedings  in  that  suit  that  the  plaintiffs  sought  to  obtain 
more  than  a  personal  decree.  Though  defendants  Nos.  2  and  3  in  the  case 
before  us  joined  in  the  execution  of  the  hypothecation  bond  on  which 
Original  Suit  No.  460  of  1881  was  brought,  it  does  not  necessarily  imply 
that  they  were  not  intended  to  be  sued  in  their  representative  capacity. 
It  is  true  that  the  decree  is  not  in  terms  against  the  representatives  of  the 
tarwad,  but  the  proceedings  show  that  the  appellant  intended  to  hold  the 
tarwad  responsible  for  the  debt  through  its  karnavan  and  the  senior 
female. 

".We  shall  therefore  ask  the  Judge  to  return  a  finding  on  the  second 
issue,  viz.,  whether  the  decree  debt  in  Original  Suit  No.  460  of  1881  was 
contracted  for  purposes  binding  on  the  tarwad." 

The  issue  having  been  found  in  the  affirmative,  the  Court  OD  rehearing 
this  second  appeal  set  aside  the  decree  of  the  District  Judge  so  far  as  it 
reversed  that  of  District  Munsif  which  was  accordingly  restored. 
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[357]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


ACHUTA  (Plaintiff),  Appellant  v.  MAMMAVU  AND  NINE  OTHERS 

(Defendants).  Respondents.^      [20th  December,  1886,  and 

21st  April,  1887.] 

Civil  Procedure  Code,  Sections  335,  6'23  —  Limitation  Act — Act  XV  of  1877,  Schedule  II, 
Article  \\-Orderdisalloiving  claim  in  execution  proceedings — Review  of  judg^ 
ment — Malabar  law — Personal  decree  against  karnavan. 

Where  a  review  of  judgment  was  applied  for  on  the  ground  of  the  subsequent 
publication  of  the  report  of  a  High  Court  decision  on  a  point  of  law  which  arose 
in  the  case  but  which  had  not  been  urged  at  the  previous  hearing,  it  was  con- 
sidered that  the  applicant  was  not  to  blame  for  his  omission  to  bring  the  deci- 
sion to  the  notice  of  the  Court  at  the  first  hearing,  and  the  application  for  review 
of  judgment  was  granted. 

A  sued  for  possession  of  certain  shops  belonging  to  a  Malabar  tar  wad, 
which  had  been  attached  in  execution  of  a  personal  decree  passed  against  a 
karnavan  in  a  suit  on  a  private  debt.  In  the  execution  proceedings,  an  objection 
petition  was  put  in  stating  that  the  shops  were  sridh-inam  and  was  rejected  ;  and 
the  order  of  rejection  was  not  appealed  against  for  one  year.  Respondents  Nos. 
1  to  4,  the  husbands  of  the  persons  who  put  in  the  objection  petition,  were  in 
possession  and  were  now  sued  for  possession.  The  plaintiS  was  assignee  of  the 
purchaser  at  the  execution  sale  : 

Held,  that  upon  the  facts  found  the  plaintiff  acquired  nothing  under  the  Court 
sale. 

Per  Cur.  An  order  rejecting  a  claim  petition  under  Section  335  of  the  Civil 
Procedure  Code,  not  being  appealed  against  within  one  year,  acquires  the  force  of 
a  decree.  Velayuthan  v.  Laksmana,  I.L.R.,  8  Mad.  506,  followed. 

[F.,  9M.L.J.  131  (133) ;  R.,  11  C.P.L.R.  4t  (43)  ;  U.B.R.  Civil  (1892— 1896)  at  p.  154.1 

SECOND  appeal  against  tbe  decree  of  K  Kunjan  Menon,  Subordinate 
Judge  of  North  Malabar,  in  Appeal  Suit  No.  342  of  1884,  reversing  the 
decree  of  B.  D'Rozario,  Acting  District  Munsif  of  Cannanore,  in  Original 
Suit  No.  462  of  1883. 

This  was  a  suit  for  possession  of  five  shops,  together  with  arrears 
of  rent. 

In  Original  Suit  No.  473  of  1876  on  the  file  of  the  District  Munsif 
of  Cannanore,  the  present  plaintiff  obtained,  on  20th  October  1880,  a 
personal  decree  against  Puckroo  Cutty,  in  execution  of  which  he  attach- 
ed tbe  shops  in  question,  being  the  property  of  the  Ayamandagath 
tarwad  of  which  the  judgment-debtor  was  karnavan.  Objections  were 
made  to  tbe  attachment  by  the  wives  [358]  of  defendants  Nos.  1 
to  5  on  the  ground  that  the  shops  had  been  given  away  as  sridha- 
nam  (Exhibit  L),  but  the  objections  were  disallowed  and  the  shops  were 
sold  in  execution  of  the  decree  to  Anantha  Kamaf.i,  whose  interest  waa 
afterwards  assigned  to  the  uresent  olaintitf,  possession  not  having  been 
given  under  the  execution  sale.  Defendants  Nos.  6  to  10  were  in  posses- 
sion as  tenants  of  defendants  Nos.  1  to  5. 

The  order  rejecting  the  claim  petition  under  Section  335  of  the  Code 
of  Civil  Procedure,  Act  VIII  of  1859  (re-enacted  in  Section  335  of  the  Code 
of  Civil  Procedure  of  1882)  which  was  filed  in  this  suit  as  Exhibit  L,  was 
not  appealed  against  within  ohe  period  of  a  year. 

*  Second  Appeal  No.  506  of  1885. 
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The  District  Munsif  decreed  in  favour  of  the  plaintiff,  hut  his  decree        1887 
was  reversed  by  the  Subordinate  Judge  on  the  ground  that  the  decree  in    APRIL  21. 
the  previous  suit  was  not  passed  against  Puckroo  Cutty  as  karuavan,  and        - 
that  the  decree  debt  was  not  a  tarwad  debt.  APPEL- 

The  plaintiff  preferred  this  second  appeal  which  came  on  for  hearing 
before  Hutchins  and  Parker,  JJ.,  on  21st  October  1885  and  was  dismissed 
on  the  ground  that  the  appellant  claimed  under  a  merely  personal  decree. 

The  appellant  filed  on  the  17th  December  1885  a  petition  for  review 
of  the  judgment  of  Hutchins  and  Parker,  JJ.,  on  the  ground  that  the  cape 
was  governed  by  the  decision  of  the  High  Court  in  Velayuthan  v. 
Laksmana,  I.L.R.,  8  Mad.,  506,  of  which  the  report  had  not  been  published 
until  a  month  after  the  hearing  of  the  second  appeal.  Tne  review  petition 
was  admitted  by  Parker,  J.,  on  6th  March  1886  and  now  came  on  for 
hearing  before  Muttusami  Ayyar  and  Parker,  JJ.,  Hutchins,  J.,  having 
meanwhile  resigned. 

Mr.  Wedderburn  and  Srinivasa  Rail,  for  appellant. 

The  order  rejecting  the  claim  petition  (Exhibit  L)  not  having  been 
appealed  against  within  a  year  acquired  the  force  of  a  decree  under  the 
ruling  of  the  High  Court  in  Velayuthan  v.  Laksmana,  I.L.R.,8  Mad.,  506. 
The  then  petitioners  would  accordingly  be  estopped  from  defying  the  title 
of  the  execution  purchaser,  and  the  respondents  who  claimed  through 
them  are  subject  to  the  same  estoppel. 

Mr.  K.  Brown  and  Sankara  Menon,  for  rpsoondents,  objected  that 
the  subsequent  publication  of  a  decision  by  the  High  Court  was  not  a  suffi- 
cient reason  for  granting  a  review  of  judgment  and  [359]  cited  Jonmenjoy 
Mullick  v.  Das&money  Dassee  (I.  L.  R.,  8  Cal.,  700),  but  this  objection 
was  overruled. 

The  further  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the  judgment  of  tne  Court 
(MUTTUSAMI  AYYAR  and  PARKER,  JJ.) 

JUDGMENT. 

The  property  in  dispute  in  this  case  consists  of  five  rooms,  which  are 
used  as  shops  by  lespondents  Nos.  5—8  who  claim  to  hold  them  under 
respondents  Nos.  1  —  5,  and  which  were  similarly  used  also  by  defendant 
No.  7,  since  deceased.  It  is  conceded  that  the  shops  originally  belonged  to 
a  family  in  North  Malabar  called  the  Ayamandagath  tarwad.  In  Original 
Suit  No.  473  of  1876,  on  the  file  of  the  District  Munsif  of  Cannanore, 
the  appellant,  Achuta  Mallen,  obtained  a  money  decree  against  one  Puckroo 
Cutty  on  the  20th  October  1880,  and,  in  execution  of  it,  he  attached  the 
shops  and  some  other  property.  Objections  were  made  to  j.he  attach- 
ment by  the  wives  of  respondents  NJS.  1  to  4,  and  defendant  No.  3  since 
deceased,  on  the  ground  that  the  shops  were  given  away  as  sridhanum  or 
dower  to  the  former  ;  but  their  claim  was  disallowed  by  the  District 
Munsif  upon  investigation,  and  the  shops  were  thereafter  sold  in  execution. 
One  Anantha  Ksmati  purchased  them  for  Rs.  500  on  25th  October  1880, 
and  upon  bis  death  his  sons  transferred  their  interest  to  the  appellant. 
On  Anantha  Kamati  proceeding  to  take  possession  by  right  of  purchase,  he 
was  obstructed  by  respondents  Nos.  1  to  5,  and  upon  his  application 
under  Section  335  of  the  Code  of  Civil  Procedure,  the  District  Munsif  refer- 
red him  to  a  regular  suit  in  September  1882.  As  the  assignee  of  the  pur- 
chaser in  execution  of  the  decree  in  Original  Suit  No.  473  of  1876,  he 
instituted  the  present  suit,  bis  case  being  that  the  decree  debt  was  incurred 
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for  tarwad  purposes,  thab  the  execution-debtor,  Puckroo  Catty,  repre- 
sented his  tarwad,  and  that  by  virtue  of  the  Court  sale  and  of  the  transfer 
from  the  representatives  of  the  purchaser  he  was  entitled  to  possession. 
Respondents  Nos.  1  to  4  and  defendant  No.  3  contended  that  the  shops  were 
given  to  them  as  sridhanam  on  the  occasion  of  their  marriage  to  the 
females  of  Puckroo  Cutty's  tarwad,  that  the  decree  in  Original  Suit  No.  473 
of  1876  and  the  Court  sale  did  not  bind  them,  that  Puckroo  Cutty  was 
not  the  karnavan  of  the  tarwad  at  the  bime  of  the  Court  sale,  and  that 
the  decree  debt  was  not  contracted  for  tarwad  purposes.  It  was  found 
by  the  Subordinate  Judge  that  the  decree  debt  was  not  a  tarwad  £360] 
debt,  and  that  the  decree  was  not  passed  against  Puckroo  Cutty  as  the 
karnavan  of  his  tarwad.  He  held  also  that  the  shops  were  given  as  sri- 
dhanam to  several  females  of  the  tarwad,  that  they  were  occupied  by  their 
tenants  (defendants  Nos.  6  to  10),  and  that  rent  was  collected  for  them  by 
their  husbands  (respondents  Nos.  1  to  4).  On  these  and  other  grounds 
the  Subordinate  Judge  dismissed  the  suit  with  coats  in  appeal,  and  a 
second  appeal  was  preferred  from  this  decision ;  but  no  objection  was 
taken  at  the  hearing  of  the  second  appeal  in  reference  to  the  order  (Exhibit 
L)  disallowing  the  claim  preferred  by  the  ladies,  on  whose  behalf  the  res- 
pondents profess  to  hold  the  shops.  The  second  appeal  was  dismissed  on 
the  ground  that  the  appellant  claimed  under  a  personal  decree  against 
a  karnavan,  and  that  he  could  nib  make  out  a  title  except  against  the 
parties  to  the  decree  while  the  respondents  were  in  possession,  and  it 
was  found  that  they  hal  a  good  title  to  hold  the  shops  either  in  their 
right  or  in  right  of  their  wives. 

Thereupon  the  apoellant  applied  for  review  of  judgment  on  the 
ground  that  the  respondents  did  not  contest  the  above  order  (Exhibit  L) 
within  one  year,  and  that  by  their  omission  to  do  so,  r,he  order  acquired 
the  force  of  a  decree  as  ruled  in  Velayuthan  v.  Laksmana  (1).  As  it 
aopeared  that  that  decision  was  not  published  till  a  month  after  the  hearing 
of  the  second  appeal,  it  was  considered  that  the  appellant  was  not  to  blame 
for  his  omission  to  bring  the  decision  to  the  notice  of  the  Court  when  the 
second  appeal  was  argued,  and  the  application  for  review  of  judgment  was 
granted. 

The  second  appeal  comes  on  therefore  for  disposal  again,  and  it  is 
urged  in  its  support  that  the  shous  in  dispute  are  tarwad  prooerty,  and 
that  the  claimants  whose  objections  were  disallowed  are  the  wives  of 
respondents  Nos.  1 — 4  and  defendant  No.  3,  and  thatthe  respondents  them- 
selves haveno  independent  title.  Itis  urged  on  the  other  hand  forrespondeats 
that  the  objection  now  taken  was  not  taken  at  the  hearing  of  the  second 
appeal,  and  that  there  was  no  sufficient  ground  for  granting  a  review  of 
judgment.  • 

It  appears  from  Exhibit  L  and  the  written  statements  on  the 
record,  that  the  right  asserted  in  June  1880  was  that  arising  from 
a  gift  of  the  shops  to  the  wives  of  respondents  Nos.  1 — 4  and 
[361]  defendant  No.  3,  whereas  tha  transaction  relied  upon  in  the  suit 
was  a  gift  as  sridhanam  to  those  respondents  themselves  made  on  the 
occasion  of  their  marriage. 

The  finding  of  the  Subordinate  Judge  is  that  respondents  Nos.  5  to  8 
and  defendant  No.  7  are  in  occupation  and  respondents  Nos.  1 — 5  collect 
the  rent  due  to  their  wives  and  that  the  titta  to  which  their  possession 
and  management  are  referable  is  that  asserted  and  disallowed  in  June 
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1880.  There  can  be  no  doubt  that,  as  was  held  in  B.  Krishna  Rau  v. 
Lakshmana  Shanbhogue  (1),  when  a  summary  declaration  of  want  of 
title  in  the  objector  is  made  in  answer  to  a  claim  made  to  property  under 
attachment,  and  when  it  is  not  set  aside  by  a  regular  suit  within  one 
year  it  becomes  equivalent  to  a  final  adjudication  against  his  right,  and 
the  right  ceases  on  the  expiration  of  one  year  to  be  available  as  a  ground 
either  of  attack  or  defence.  But  the  parties  in  whom  legal  possession 
vests  and  who  are  really  interested  are,  according  to  the  facts  found,  not 
the  respondents  Nos.  1  to  4  or  respondents  NOP.  5  to  8,  but  the  wives 
of  the  former  ;  they  are  not  parties  to  the  suit  before  us,  and  it  it  were 
necessary  to  consider  this  objection  to  the  decree,  we  might  deem  it  fit 
to  order  a  new  trial  after  making  them  parties  to  the  suit. 

But  upon  the  facts  found  by  the  Lower  Appellate  Court,  the 
appellant  acquired  nothing  by  the  Court  sale.  It  is  found  that  the  dtcree 
debt  was  not  a  tarwad  debt  and  that  the  decree  itself  was  not  passed 
against  Puckroo  Cutty  in  his  capacity  of  karnavan  and  the  shops  which 
on  appellant's  own  showing  belong  to  the  tarwad  could  not  pass  to  him 
by  the  Court  sale.  Unless  the  appellant  proved  his  own  title  we  do  not 
consider  that  he  is  entitled  to  succeed,  though  it  may  be  that  the  res- 
pondents are  in  possession  without  title  and  may  be  liable  to  be  evicted  at 
the  suit  of  the  true  owner.  This  was  one  of  the  grounds  on  which  the  former 
decision  in  second  appeal  proceeded,  and  we  consider  that  the  decision  so 
far  as  it  rests  on  it  is  not  open  to  question.  Though  the  respondents 
cannot  plead  the  title  of  their  wives  in  favour  of  the  claim,  they  are  not  in 
a  worse  possession  than  trespassers,  and  it  is  open  to  them  as  parties  in 
actual  possession  to  insist  tnat  it  should  not  be  disturbed  until  and  unless 
the  appellant  proves  his  title. 

On  this  ground  we  are  of  opinion  that  this  second  appeal  must 
fail  and  we  dismiss  it  with  costs. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

\Parker. 


TIMMA  AND  OTHERS  (Defendants),  Appellants  y. 
DARAMMA  AND  ANOTHER  (Plaintiffs),  Respondents.* 
[llth  January  and  25th  April,  1887.] 

Aliyasantana  law — Partition  -  Evidence— A dmissibility  as  to  pedigree  in  a  document 
that  has  been  set  aside  by  the  Court. 

In  a  suit  for  division  of  the  property  of  an  extinct  divided  branch  of  the  family 
of  the  parties  who  were  governed  by  toe  AliyasanUn*  law,  a  written  agreement 
which  had  been  set  aside  by  the  Court  as  against  the  defendants  was  offered  in 
evidence  by  the  plaintiff  to  prove  tbat  the  parties  were  of  equ*l  grade  of  relation- 
ship, in  which  case  it  was  admitted  that  partition  WAS  enforceible  : 

Held,  that  the  written  agreement  was  admissible  as  evidence  of  pedigree  and 
that  the  plaintiff  WAS  entitled  to  the  decree  sought  for. 

SECOND  appeal  against  the  decree  of  C.  Venkoba  Charyar,   Subordi- 
nate Judge  of  South  Canara,  in  Appeal  Suit  No.  147  of  1885.  confirming  the 

•  Second  Appeal  No.  276  of  1886. 
(1)  4  M.   308. 
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decree   of   U.  Subba  Rau,    District    Mun3if  of   Karkal,  in   Original    Suit 
No.  120  of  1884. 

This  was  a  suit  by  the  plaintiffs  to  recover  a  rnoiety  of  certain  pro- 
perty belonging  to  onePuvani  Surgi,  deceased,  the  lash  member  of  a  divid- 
ed branch  of  the  familv  of  the  p'aintitfs  and  defendants.  The  parties 
were  governed  by  the  Aliyas-intana  law. 

In  order  to  prove  the  relationship  of  tha  parties,  tha  plaintiffs  relied 
partly  on  Exhibit;  J,  that  document  being  a  certified  couy  of  a  kararnama 
entered  into  by  the  plaintiff  and  a  a  amestor  of  defendant  No.  1  on  7th 
August  1877,  which  had  been  set  aside  as  against  the  defen  lints  in  a 
previous  suit. 

Both  the  Lower  Courts  decreed  in  favour  of  the  plaintiffs,  and  the 
defendant  preferred  this  second  appeal. 

Narayana    Rau,  for  appellants,   admitted    that    a   division   can    be. 
enforced    under    the    Aliyasantana    law    if    the   revarsioners    stand    in 
equal     grade     of     relationship,    but    argued     that    in    other     cases     a 
division  is    not    enforceable    and    contended    that  the  contents  of    Ex- 
hibit  were  not    admissible  as  evidence  to    the  relationship  of  the   parties. 

[363]  Gapala  Rau,  for  respondents,  argued  that  the  document  was 
admissible  in  evidence  though  invalid  as  an  agreement. 

The  Subordinate  Judge  found  (on  an  issue  remitted  to  him  by  the 
High  Court)  that  the  parties  were  revarsioners  of  equal  grada  to  the  Surgis. 

On  the  receipt  of  the  finding,  the  Court  (COLLINS,  C.  J.,  and 
PARKER,  J.)  delivered  the  following 

JUDGMENT. 

We  must  accept  the  finding. 

Though  the  kararoama  J  was  set  asHe  on  other  grounds,  we  see  no 
reason  why  the  relationship  therein  set  forth  should  not  be  considered  ; 
and,  though  the  evidence  is  partly  hearsay,  such  evidence  is  admissible  on 
questions  of  pedigree. 

This  second  appeal  fails  and  we  dismiss  it  with  costs. 


10  M.  363  =  11  Ind.  Jur.  329. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NARAVANA  (Defendant),  Appellant  v.  MUNI  AND  OTHERS  (Plaintiffs), 
Respondents."     [22nd  and  26bh  July  and  10th  November,  1886.] 

Civil  Procedure  Code,  Section  584 — Powers  of  High  Court  on  second  appeal— Rent 
Recovery  Act— Madras  Act  VIII  of  1865.  Sections  3,  4  and  1 — Contents  of  patta — 
Date  of  tender  of  patta. 

A  landlord  within  three  days  of  the  end  of  the  fasli  tendered  to  a  tenant  by 
way  of  patta  a  document  containing  a  statement  of  account  of  rent  payable  in 
respect  of  the  current  fasli : 

Held,  that  the  document  tendered  was  a  good  patta,  and  that  under  local 
custom  a  valid  tender  of  patta  may  be  made  at  the  end  of  the  fasli. 

On  second  appeal  by  a  landlord  against  a  decree  of  a  District  Judge,  who  stated 
in  his  judgment  that,  "  though  the  tenant  admitted  the  execution  of  the  muchalka, 
it  was  not  shown  that  he  dispensed  wit-.b.  'the  patta  ;  "  no  objection  was  taken 

*  Second  Appeals  Nos.  1006  to  1015  and  1035  of  1835. 
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in  the  mennrandum  oi  appeal  that;  the  muchalka,  which  contained  a  statement          1886 
that  no  pitta  was  necessary,  had   been  neglected  or   misconstrued.     The  High      M 
Court  ordered  that  the  Judge  be  a«lnd  to  take  the  postscript  into  his  c^nsidera-      "OVl  *"• 
tion  and  submit  a  revised  finding. 

A  T>T>T7T. 

£R.,  12  M.  253  (255)  =  13  Ind.  Jur.  216,  18  M.L.J.  246  (247)  =  3  M.L  T.  280  1 

LATE 

SECOND  appeals  against  the  decrees  of  H.  T.  Knox,  Acting  District      CIVIL. 
Judge  of  North  Arcot,  in  Appeal  Saics  Nos.   112  bo  122  [364]  of  1885, 
confirming  the  decrees  of  J.   Andrew,  Acting  Head    Assistant   Collector  of   1°M-863* 
North  Arcot,  in  Summary  Suits  Nos.  92  to  101  and  103  of  1884.  14  Ind  Jur' 

These   were    summary  suits   by  the    landlord,    under  Madras  Rent         329> 
Eecovery  Act,  Section  9,  to  enforce  the  acceptance  of  a  patta,  and   by  the 
tenants  under  Section  49  of  that  Act  for  the  release  of  property  distrained 
for  arrears  of  rent. 

In  Summary  Suit  No.  94  by  the  tenants,  the  execution  of  the 
muchalka  was  admitted,  and  there  was  a  question  whether  the  tender  of  a 
patta  was  dispensed  with.  The  Lower  Court  answered  this  question  in 
the  negative,  although  a  postscript  to  the  muchalka  stated,  that  a  patta 
was  not  necessary  :  and  decrees  were  accordingly  passed  in  favour  of  the 
plaintiffs. 

In  Summary  Suits  Nos.  96  and  98  by  the  tenants,  it  was  found  by 
the  Lower  Courts  that  no  muchalkas  had  been  executed  and  no  proper 
pattas  tendered  :  and  decrees  were  accordingly  passed  in  favor  of  the 
plaintiffs. 

In  Summary  Suits  Nos.  92,  93,  95,  97.  99—101  by  the  tenants,  and 
Summary  Suit  No.  103  by  the  landlord,  the  tenant's  case  was  that  the 
documents  tandered  as  pattas  were  nob  in  accordance  with  the  provisions 
of  Section  4  of  the  Madras  Rent  Recovery  Act,  tin  the  ground  that  they 
were  only  statements  of  an  account  of  rent  to  be  paid,  and  further  that  the 
tender  had  been  made  too  late,  viz.,  nearly  at  the  end  of  the  fasli  in  ques- 
tion. The  Lower  Courts  recorded  findings  in  accordance  with  these  con- 
tentions and  passed  decrees  in  favour  of  the  tenants. 

The  landlord  preferred  these  secord  appeals. 

Mr.  Subramanyam,  for  appellant.  The  documents  tendered  as  oattas, 
were  lawful  pattas.  though  they  were,  as  the  District  Judge  said,  "  state- 
ments of  account  of  rent  payable."  Further  the  tender  was  lawful,  though 
the  fasli  in  question  was  about  to  expire  in  three  days,  under  a  local  cus- 
tom followed  foi  many  years  by  the  parties  to  the  suit,  by  which  pattas 
were  tendered  only  at  the  close  of  the  fasli  when  the  amount  payable  by 
the  tenant  is  ascertained. 

Mr.  Parthasaradhi  Ayyangar,  for  respondents,  argued  that  neither 
the  patta  nor  the  tender  was  valid  according  to  the  provisions  of  Act 
VIII  of  1865,  Sections  3,  4  and  7,  and  further  with  regard  to  Summary  Suit 
No.  94  that  the  High  Court  could  not  on  second  appeal  go  behind  the 
finding  of  fact  that  it  was  not  shown  that  the  tenant  dispensed  with  the 
patta. 

[365]  The  further  arguments  adduced  on  this  second  appeal  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(COLLINS,  C.  J..  and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

Of  these  Summary  Suits,  Nos.  92  to  101  were  instituted  by  certain 
tenants  against  their  landlord  for  release  of  property  distrained  for  arrears 
of  rent  under  Act  VIII  of  1865  and  Summary  Suit  Nc.  103  by  a  landlord 
for  enforcing  the  acceptance  of  a  patta  by  a  tenant.  Their  case  was  that 
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1886        the  distraint  was  illegal,  and  that  the  landlord  failed  to  comply    with   the 

Nov.  10.     provisions  of  Section  7  of  that  Act.     This  section  provides   tnat   no  legal 

proceedings  taken  to  enforce  the  terms  of  a  tenancy  shall  he  sustainable, 

APPEL-     unless  pabtas  a.nd  muchalkas  have  been  exchanged,  or  unless  it  03  proved 

LATE       that  the  party   attempting  to  enforce  the  contract   had   tendered  such   a 

CIVIL.      patta  or  muchalka  as  the  other  party  was  bound  to  acceot,  or  unless  both 

parties  shall  have  agieed  to  dispense  with  pattas  and  muchalkas.     In  none 

10  M.  363=  of  the  cases  before  us  have  patta  and  muchalka  been  exchanged.    The  Head 

11  Ind.  Jur.  Assistant  Collector  has  also  found  that  it  was  not  proved  that  pattas  were 

329.  tendered,  and  decreed  the  claim.  On  appeal  the  Judge  confirmed  the 
decree  but  not  on  the  ground  mentioned  hy  the  Head  Assistant  Collector. 

In  Summary  Suits  Nos.  96  and  98,  to  which  Second  Appeals  Nos. 
1010  and  1012  relate,  the  District  Judge  has  found  that  the  muchalkas 
alleged  to  have  been  executed  by  the  tenants,  had  not  really  been  executed 
by  them.  It  is  also  found  that  no  proper  patta  has  been  tendered  and 
refused.  Wo  accept  the  finding  and  dismiss  Second  Appeals  Nos.  1010 
and  1012  with  costs. 

In  Summary  Suit  No.  94,  from  which  the  Second  Appeal  No.  1008 
arises,  the  Judge  observed  than  though  the  tenant  admitted  the  execution 
of  the  muchalka,  it  was  not  shown  that  he  dispensed  with  the  patta.  In 
coming  to  this  finding  he  has  overlooked  the  postscript  in  the  muchalka, 
in  which  it  is  stated  that  no  patta  is  necessary.  The  District  Judge- 
will  he  a?ked  to  take  this  fact  into  his  consideration  and  to  submit  a 
revised  finding. 

In  the  other  cases,  the  District  Judge  has  held  that,  though  certain 
documents  were  tendered  as  pattas  and  refused,  they  were  not  pattaa 
but  statements  of  account  and  that  they  do  not  satisfy  the  requirements 
of  Section  4  of  Act  VIII  of  1865.  This  section  mentions  among  the  parti- 
culars which  a  patta  ought  to  contain,  the  amount  and  nature  of  the  rent 
payable  and  the  period  at  which  [366]  payments  are  to  be  made.  Adverting 
to  the  words,  the  period  at  which  payments  are  to  be  made,  the  Judge 
observes,  "the  section  contemplates  a  document  which  will  prevent  disputes 
in  the  future,  whereas  the  documents  produced  as  pattas  are  not  intended 
to  regulate  or  declare  the  relations  of  the  parties,  but  only  to  enable  the 
landlord  to  recover  by  summary  process,  a  debt  long  overdue.  Though 
the  tenant  might  have  waived  this  objection  and  accepted  the  document  as 
a  patta,  it  cannot  be  said  that  the  tenant  was  bound  on  the  27th  June  to 
accept  as  a  patta  a  document  declaring  what  be  ought  to  have  paid  months 
before."  It  was  held  by  a  majority  of  Judges  of  this  Court  that,  where 
pattas  were  required  to  be  tendered,  the  tender  must  be  made  before  the 
expiration  of  the  fasli  for  which  rent  was  claimed  in  the  suit :  Gopilasaivmy 
Mudelly  v.  Mukkee  Gopalier  (1). 

Again,  it  was  held  in  Seshadri  Ayyangar  v.  Sandanam  (2),  that  at 
what  precise  time  these  written  agreements  should  be  entered  into,  the  Act 
has  not  expressly  enacted  or  declared,  but  that  they  should  he  made  and 
exchanged  as  soon  as  conveniently  may  he  after  the  creation  and  during 
the  existence  of  the  tenancy.  The  practice  of  exchanging  pattas  and 
muchalkas  after  the  annual  settlement  is  made  is  observed  in  several 
places  in  the  Presidency,  and  in  the  case  of  considerable  number  of  tenants 
having  occupancy  rights,  the  patta  is  not  the  original  contract  which 
creates  the  tenancy  and  its  terms  but  only  a  written  memorial  of  the 
settlement  made  or  to  be  made  for  the  year  on  those  terms. 

(1)  7  M.H.C.R.  312.  (2)  1  M.  246. 
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The  distribution  of  the  amount  of  rent  in  instalments  in  which  rent       1886 
was  payable  according  do  usage  is  not  fatal.  In  cases  in  which  tenants  had     Nov.  10. 
paid  before  the  annual  settlement  several  instalments  on  the  previous  year's 
demand,  the  distribution  is  necessary,  as  in  the  case  of  Government  raiyats,     APPEL- 
to  show  the  amounts  for  which   the  landlord  was  entitled  to  take  credit       LATE 
and    the  surplus,  if  any,    which    should    be  set   off    against  instalments      CIVIL. 
still  due.     The  construction    then   placed   on    Section   4,   viz.,    that  the 
patta   may    be  lawfully    tendered    before   tbe    expiration  of  the  fasli   is  10  M.  363 
reasonable  regard  being  had  to  the  usage  generally  obtaining  in    places  **  Ind<  Ju 
where  the  amount  of  rent  is  ascertained  and  an  annual  settlement  is  made        329. 
in  the  course  of  the  fasli.     We  are,  therefore,  of  opinion    that  pattas  ten- 
dered before    the    expiration  of  the  fasli  year  for   [367]    which  rent  is 
claimed  are  lawfully   tendered,   and   set  aside  the  decrees  of  the    Lower 
Courts  in  Apoeal  Suits  112,  113,  115,  117  and    119  to    121    (Summary 
Suits  92,  93,  95,  97,  99  to  101)  and  direst  that  the  suits  be  dismissed  with 
costs,  and  we  reverse  the  decrees  of  the  Lower  Courts  in  Appeal  Suit  122 
(Summary  Suit  103)  and  allow  plaintiff's  claim  with' costs  throughout. 


10  M.  367. 
APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brandt. 


EAMUNNI  (Plaintiff),  Appellant  v.  SHANKU  (Defendant],  Respondent* 
[16th  December,  1884.] 

Civil  Procedure  Code,  Sectional—Execution  proceedings — Re-valuation  of  improvements 
allowed  for  in  decree. 

A  mortgagor  obtained  a  decree  for  relemption  on  payment  of  the  mortgage 
amount,  together  with  a  further  sum  assessed  as  the  value  of  improvements 
made  by  the  mortg-tgee.  When  the  decree- holder  applied  for  the  execution  of 
the  decree  it  was  contended  on  behalf  of  the  mortgagee  that  the  improvements 
ought  1 1  ba.  re-valued  as  they  were  at  the  time  of  execution  of  more  value  than  at 
tbe  date  of  tbe  decree  : 

Reid,  that  the  mortgagee  was  entitled  to  a  re-valuation  in  the  execution  pro- 
ceedings. 
[R.,  20  M.  124  (126).] 

THIS  was  an  appeal  a«ainsS  an  order  of  F.H.  Wilkinson,  District  Judge 
of  South  Malabar,  dated  15bh  January  1884,  rejecting  an  appoal  from  an 
order  passed  by  the  District  Munsif  of  Patambi  in  Civil  Miscellaneous 
Petition  No.  114  of  1883. 

In  a  suit  on  a  mortgage,  the  Court  passed  a  decree  for  redemption  on 
payment  of  principal  and  interest,  together  with  a  sum  fixed  as  the  value 
of  certain  improvements  made  by  the  mortgagee.  The  value  of  the 
improvements  increased  between  th«  passing  arid  the  execution  of  the 
decree.  The  mortgagee  accordingly  filed  a  petition  in  the  execution  pro- 
ceedings for  a  re-valuation  of  the  improvements,  but  his  petition  was 
rejected  by  both  the  Lower  Courts.  He  accordingly  appealed  to  the 
High  Court. 

[368]  Sankaran  Nayar,  for  appellant. 

Kespondetit  did  not  appear. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (TURNER,  C.J.,  and 
BRANDT,  J.). 

*  Appeal  against  Appellate  Order  No.  17  of  1884. 
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JUDGMENT. 

A  mortgagee  in  possession  is  liable  for  waste,  and  if  waste  is  proved, 
the  mortgagor  is  entitled  to  have  an  account  taken  and  the  value  of  the 
damage  deducted  from  the  mortgage-debt :  Weathering  ton  v.  Bankea  (1). 

The  circumstance  that  the  rights  of  the  parties  have  been  ascertained 
by  a  decree  does  not  deprive  the  mortgagor  of  his  equity  if  the  waste  is 
committed  subsequently  to  the  decree.  Inasmuch  as  the  mortgagee  may 
be  enticled  to  a  deduction  which  he  could  ordinarily  establish  by  separate 
suit,  the  provisions  of  Section  244  of  the  Civil  Procedure  Code  appear  to 
us  to  enable  him  to  require  the  Court  executing  the  decree  to  take  account 
of  the  altered  circumstances  when  application  is  made  for  the  execution 
of  the  decree.  This  appears  to  give  effect  to  the  policy  of  the  law  which 
is  adverse  to  the  institution  of  a  fresh  suit ;  the  orders  of  the  Courts  below 
are  therefore  set  aside  and  the  case  remanded,  costs  to  abide  and  fellow 
the  result. 


10  M.  368. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Hutchins,  and    Mr.  Justice  Parker. 


MAHOMED  (Plaintiff),  Appellant  v.  LAKSHMIPATI  (Defendant), 
Respondent*      [31st  August,  1885.] 

Civil  Procedure  Code,    Section  11— Bent  Recovery  Act— Act   VIII  of  1865,  Madras, 
Sections  39,  40,  78 — Remedy  of  tenant  aggrieved  by  notice  of  attachment. 

A  tenant  having  received  a  notice  of  attachment  under  Section  39  of  the  Bent 
Recovery  Act  sued  in  a  District  Munsif's  Court  to  have  the  notice  cancelled,  no 
specific  damage  being  alleged  : 

Held,  that  the  suit  did  not  lie. 
[Disappr.,  27  M.  483  (494).] 

SECOND  appeal  against  the  decree  of  T.  Weir,  Acting  District  Judge 
of  Madura,  in  Appeal  Suit  No.  485  of  1884,  reversing  the  [369]  decree 
of  S.  Krishnasami  Ayyar,  District  Munsif  of  Dindigul,  in  Original  Suit 
No.  479  of  1883. 

This  was  a  suit  brought  by  the  plaintiff  against  his  landlord  alleging 
that  a  notice  sent  to  him  by  the  defendant,  intimating  his  intention  to 
sell  certain  land  specified  in  the  plaint  as  if  there  were  arrears  of  rent 
due  from  the  plaintiff,  was  invalid  in  law,  in  that  no  change  of  patta  and 
muchalka  or  agreement  to  dispense  with  such  exchange  had  been  made 
between  them  ;  and  praying  that  the  notice  be  cancelled.  No  specific 
damage  was  alleged. 

The  District  Mnnsif  decreed  as  urayed,  but  his  decree  was  reversed 
on  appeal  by  the  District  Judge  on  the  ground  that  it  was  passed  without 
jurisdiction. 

The  plaintiff  preferred  this  second  appeal. 

Rama  Rau,  for  appellant,  argued  that  Section  40  of  the  Rent  Eecovery 
Act  does  not  oust  the  jurisdiction  of  the  ordinary  Civil  Courts,  and  that 
the  District  Munsif  had  jurisdiction  to  entertain  and  try  the  suit  under 
Section  11  of  the  Code  of  Civil  Procedure.  Reference  was  also  made  to 
Section  78  of  the  Rent  Recovery  Act  in  support  of  this  view. 

*  Second  Appeal  No.  430  of  1885, 
(1)  Sel.  Oh.  Ca.  31. 
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Subramanya  Ayyar,  for  respondent,  argued  th-at  Section  78  of  the  Bent 
Eecovery  Act  did  not  apply,  the  suit  being  neither  to  recover  money  paid 
nor  to  obtain  damages,  and  that  that  Act  specially  barred  the  jurisdiction 
claimed  by  the  District  Munsif  under  Section  11  of  ibe  Code  of  Civil 
Procedure  ;  and  further,  that  the  suit  was  barred  by  limitation. 

The  further  arguments  adduced  OD  this  second  appeal  appear  sufficient- 
ly for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (HUTCHINS 
and  PARKER,  JJ.). 

JUDGMENT. 

The  appellant  brought  this  suit  in  the  Munsif's  Court  and  the  relief 
which  he  sought  was  that  a  notice,  intimating  his  landlord's  intention  to 
sell  some  of  his  land  for  arrears  of  rent,  might  be  cancelled.  His  case 
was  that  there  had  been  no  such  acceptance,  tender,  or  waiver  of  a  patta 
as  warranted  the  landlord's  taking  proceedings  under  Act  VIII  of  1865, 
and  further  that  the  rent  claimed  was  excessive. 

The  Munsif  granted  the  relief  prayed  for  with  costs.  OQ  appeal, 
tfae  District  Judge  held  that  the  Munsif  had  acted  without  jurisdiction 
and  dismissed  the  suit.  The  contention  in  this  Court  is  that  the 
Munsif  had  jurisdiction  and  that  Section  40,  Act  VIII  of  [370]  1865, 
does  not  preclude  the  Civil  Courts  from  taking  congnizance  of  such  a 
suit. 

There  is,  course,  no  doubt,  that  a  person,  aggrieved  by  any  proceedings 
taken  under  colour  of  Act  VIII,  is  at  liberty  to  file  his  suit  for  damages 
either  before  the  Collector  (Section  49)  or  in  the  ordinary  tribunals  (Sec- 
tion 78),  but  the  present  suit  is  not  one  for  damages,  and  the  right  to 
resort  to  the  ordinary  tribunals  is  at  least  limited  by  the  general  prin- 
ciple that  there  must  be  a  cause  of  action  shown,  an  injurious  act  produc- 
ing damage. 

Here  there  is  no  cause  of  action  alleged.  All  that  is  stated  is  that 
the  landlord  sent  a  notice  under  Section  39  that  he  intended  to  move  the 
Collector  to  sell  certain  land  unless  certain  arrears  claimed  were  paid  within 
a  month.  Section  40  allows  a  month's  grace  within  which  the  alleged 
defaulter  may  either  pay  the  money  or  show  cause  before  the  Collector  why 
the  sale  should  not  be  held.  In  a  certain  sense,  therefore,  the  notice  gives 
a  cause  of  action  before  the  Collector,  for  it  enables  the  defaulter  to  come 
into  the  Collector's  Court  ,  and  indeed  requires  him  to  do  so  within  a 
month,  if  he  has  any  objection  to  make.  But  it  gives  no  cause  of  action 
before  the  ordinary  Courts.  The  Courts  are  strictly  judicial,  but  the 
Collector  combines  judicial  and  executive  functions,  being  both  bound  to 
sell  if  no  objection  is  raised  and  the  proceedings  appear  regular,  and  bound 
to  adjudicate  on  such  objections  as  may  be  raised. 

Section  40  says  that  the  appeal,  i.e.,  the  showing  causa  against  the 
intention  to  sell,  must  be  made  before  the  Collector  and  within  a  month. 
It  does  not  say,  nor  is  there  anything  in  the  Act  to  imply,  that  it  may 
also  be  made  before  the  ordinary  Courts  of  justice.  If  it  can  be  made  in  a 
Munsif's  Court,  ifc  must  be  under  the  ordinary  law  and  upon  a  proper  cause 
of  action  shown.  A  mere  notice  does  not  afford  such  a  causa  of  action, 
but  if  it  did,  there  being  no  other  article  in  the  Limitation  Act  applicable, 
the  suit  might  be  instituted  at  any  time  within  six  years  under  the  general 
Article  118. 

The  decree  of  the  Lower  Appellate  Court  is  right,  and  we  dismiss  this 
second  appeal  with  costs. 
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APPEL-          Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
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—~  SUNDARA  AND  OTHERS  (Defendants  1  —  3),  Appellants  v.  SUBBA 

AND  ANOTHER  (Plaintiffs),  Respondents.  ~"'~      [25th  April,   1887.] 

Valuation  of  suit  —  Jurisdiction  of  District  Munsifs  —Suit  for  declaration  of  title  to  paid 
offices  —  Withdrawal  of  claim  to  some  of  the  offices—  Office  still  claimed  involving  the 
right  to  the  otJiers. 

In  a  suit  to  declare  title  to  four  paid  offices  in  a  temple,  the  plaintiffs  asked 
that  the  issues  with  regard  to  three  of  them  should  not  be  tried,  but  on  cross- 
examination  asserted  right  to  them  : 

Held,  that  the  plamliffs  were  not  shown  to  have  relinquished  their  claim  on 
the  three  offices  for  the  purposes  of  the  suit. 

On  findings  that  the  fourth  office  carried  with  it  the  right  to  the  other  three 
and  that  the  united  value  of  the  four  offices  exceeded  the  jurisdiction  of  the 
District  Mnnsif  : 

Held,  that  the  District  Munsif  had  nn  jurisdiction  to  entertain  the  suit  and 
that  the  plaint  should  be  returned  for  presentation  in  the  proper  Court. 

SECOND  appeal  from  the  decree  of  S.  Gopalaeharyar,  Aching 
Subordinate  Judge  of  Madura  (East),  in  Appeal  Suit  No.  300  of  1884,  con- 
firming the  decree  of  P.  S.  Gurumurthi  Ayyar,  District  Muasif  of  Tiru- 
mangalam,  in  Original  Suit  No.  34  of  1882. 

This  was  a  suibfor  a  declaration  of  the  plaintiffs'  title  to  certain  offices 
in  the  temple  of  Thiruparaogundram,  viz.,  the  Stanikum,  Archaka,  Nirva- 
kum  and  Paricharaka  offices.  Issues  were  framed  with  regard  to  each  of 
these  offices,  but  the  plaintiffs  requested  that,  those  relating  to  the  last 
three  should  not  be  tried:  plaintiff  No.  2  said,  however,  in  cross-examina- 
tion, that  he  did  not  limit  his  suit  to  the  Stanikum  office  alone. 

The  District  Munsif  passed  a  decree  declaring  the  ulaintiffs'  title  to 
the  Stanikum  and  his  decree  was  confirmed  by  the  Subordinate  Judge  who 
made  the  following  observations  with  regard  to  this  office:  — 

"TheStanika  is  something  like  a  superintendent  of  tho  tpmple, 
and  is  responsible  to  higher  authorities  for  the  due  perform-[372]  ance 
by  the  other  officers  of  their  duties  and  for  certain  acts  to  be  performed 
by  himself.  No  lauds  are  attached  to  that  office  in  particular,  but  there 
are  certain  emoluments,  honors  and  responsibilities  attached  to  it 
specifically,  and  although  the  Stanikum  office  is  a  distinct  one  frcm  the 
other  three  offices,  Archaka,  Paricharaka  and  Nirvakum,  and  one  holding 
the  latter  need  not  necessarily  and  does  not  often  hold  the  former,  it  has 
so  happened  in  this  temple  that,  while  there  are  individual  officers  for  the 
other  duties,  the  Stanikas  strictly  so  called  have  also  had  a  right  to  the 
other  offices." 

The  defendants  preferred  this  second  appeal. 

Rama  Ran,  Subramanya  Ayyar  and  Ramasami  Ayyangar,  for  appel- 
lants, argued  that  the  suit  was  beyond  the  pecuniary  limits  of  the  District 
Munsifs  jurisdiction,  because  the  emoluments  attached  to  all  the  offices 
claimed  in  the  plaint  should  be  considered  in  deciding  the  question  of 
jurisdiction  and  not  those  attaced  to  Stanikum  office  only. 

•  Second  Appeal  No.  897  of  1886. 
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Bhashyam  Ayyanyar  and  Bangacharyar,  for  respondents  contra,   on       1887 

the   ground  that    the  declaration    had  been    only  asked   and    granted  in  APRIL  25. 
respect  of  the  Stanikum  office  alone. 

The  Court  (COLLINS,  G.  J.,  and  PARKER,  J,)  made  the  following  APPEL- 
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Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


LAKSHMANAN  AND  ANOTHER  (Petitioners)  v.  PERYASAMI 
(Respondent)*      [21st  April,  1887.] 

Civil  Procedure  Code,  Section  599 — Limitation  Act—  Act  XV of 1877,  Section  1%,  Scliedule 
II,  Article  177 — Period  of  limitation  for  admission  of  an  appeal  to  Privy  Council. 

On  a  petition  for  leave  to  appeal  to  the  Privy  Council  presented  on  the  8th 
April,  it  appeared  that  the  period  of  six  months  from  the  date  of  the  decree  to  be 
appetled  against  had  expired  on  the  23rd  of  M>»rch  if  the  time  occupied  by  the 
petitioner  in  getting  a  copy  of  the  decree  was  to  be  computed  in  that  period  : 

Held,  that  the  petition  was  barred  by  limitation. 

Per  cur.  It  is  not  at  all  clear  that  the  word  "  ordinarily  "  in  Section  599  of 
the  Code  of  Civil  Procedure  does  not  refer  to  the  circumstance  referred  to  in  the 
second  paragraph  of  that  section,  viz.,  when  the  last  day  happens  to  be  one  on 
which  the  Court  is  closed. 

•  Civil  Miscellaneous  Petition  No.  254  of  1886. 
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We  can  find  nothing  on  the  record  to  show  that  plaintiffs  relin- 
quished their  claim  to  share  in  the  other  three  offices  besides  Stanikum,  ^  "•  371 
as  far  as  this  suit  is  concerned.  There  is  nothing  in  writing  to  show 
it,  and  we  cannot  infer  it  from  a  mere  request  that  certain  issues  need 
not  be  tried  in  the  face  of  the  denial  of  second  plaintiff  in  his  cross- 
examination  that  he  had  ever  consented  to  limit  the  suit  to  the  Stanikum 
office  alone. 

If  the  right  to  the  Sbanikum  office  carries  with  it  the  right  to 
the  other  three  in  this  temple,  they  must  all  be  valued  for  the  purposes  of 
jurisdiction. 

We  will  ask  the  Subordinate  Judge  to  return    a  finding  on  the  issue 
'  what  is  the  value  of  the  suit  for  purposes  of  jurisdiction  ?  " 

In  accordance  with  the  above  order,  the  Subordinate  Judge  recorded 
a  finding  that  if  the  emoluments  attached  to  the  Stanikum  office 
alone  are  to  be  considered,  the  valuation  is  Es.  70-13-4,  and  if  those 
appertaining  to  all  four  offices  are  to  form  the  basis  for  calculation,  the 
valuation  exceeds  Es.  2,500,  the  pecuniary  jurisdiction  of  the  District 
Munsif. 

[373]  This  second  appeal  coming  on  for  re-hearing,  the  Court 
(COLLINS,  C.  J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

We  must  hold  that  the  District  Munsif  had  no  jurisdiction  on  the 
ground  that  the  plaint  stated  that  the  right  to  the  Stanikum  included  and 
carried  with  it  the  right  to  the  other  three  offices.  The  decrees  of  the 
Courts  below  must  be  reversed  and  the  plaint  returned  for  presentation  in 
the  proper  Court.  The  respondents  must  pay  all  costs  hitherto  incurred. 
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THIS  was  a  petition  under  Section  599  of  the  Code  of  Civil  Procedure 
for  liberty  to  appeal  to  the  Privy  Council. 

Subramanya  Ayyar  and  Rangacharyar,  for  petitioner. 

Eespondent   was  not  represented. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  petition  ap- 
pear sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court  (KERN AN  and  MUTTUSAMI  AYYAR,  JJ.). 

JUDGMENT. 

This  is  an  application  under  Section  599,  Civil  Procedure  Code,  for 
liberty  to  appeal  to  the  Privy  Council.  The  question  is,  whether  the 
application  is  in  time  within  that  section  and  Article  177,  Limitation  Act 
of  1877. 

[374]  The  dates  are- 
Decree  pronounced,  23rd  September  1885. 
Copy  applied  for  by  applicant,  llth  December  1885. 
Stamps  called  for  by  officer,  21st  January  1886. 
Stamps  deposited,  25th  January  1886. 
Copy  ready  for  applicant,  26th  January  1886. 

The  six  months'  time  under  Section  599  and  Article  177  expired  on 
23rd  March  1886,  which  was  not  a  day  in  vacation.  This  petition  was 
presented  on  the  8th  of  April  1886.  It  was  contended  that  under  Section 
12  of  the  Limitation  Act  of  1877,  the  time  occupied  by  applicant  in  obtain- 
ing a  copy  of  the  decree  should  not  be  counted  in  the  six  months.  We 
are  unable  to  agree  to  this,  as  Section  12  only  applies  to  appeals  and  to 
applications  to  appeal  as  a  pauper  or  for  review. 

Then  it  was  contended  by  the  applicant  that  this  petition  is  really  an 
appeal  to  this  Court.  But  this  is  clearly  not  so  ;  the  appeal  is  to  be  to 
the  Privy  Council.  It  is  an  application  for  leave  to  appeal,  and  therefore 
in  the  schedule  to  the  Limitation  Act,  it  is  provided  for  under  the  head 
"  applications." 

It  was  again  contended  that  by  Section  599,  it  is  provided  that  the 
application  should  ordinarily  be  within  six  months,  and  that  therefore  an 
exception  is  thereby  allowed  in  a  fit  case. 

It  is  not  at  all  clear  that  the  word  "  ordinarily  "  does  not  refer  to  the 
circumstance  in  the  second  paragraph  of  that  section,  viz.,  when  the  last 
day  happens  to  be  one  on  which  the  Court  is  closed  which  would  not 
apply  here.  But  if  an  exception  may  be  allowed  under  that  term  ordi- 
narily, we  do  not  see  what  circumstances  are  here  to  create  an  exception. 
The  copy  of  the  decree  was  ready  on  the  26th  of  January  and  the  appli- 
cant had  until  the  23rd  of  March  to  present  his  application  for  leave  to 


We  are  therefore  obliged  to  dismiss  this  petition  and  with  costs. 
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GIYANA  SAMBANDHA  PANDARA  SANNADHI  (Plaintiff),  Appellant  v. 

KANDASAMI  TAMBIRAN  (Defendant),  Respondent.* 

[llth  February  1886,  and  6th  April,  1887.] 

Hindu  law — Religious  institution — Succession  in  religious  houses  and  among  ascetics — 
Civil  Procedure  Code,  Sections  44,  146,  147,  539 — Suits  in  respect  of  religious  and 
charitable  trusts— Joinder  of  claim  for  moveable  and  immoveable  property— Form  of 
decree  not  indicated  in  the  plaint  but  indicated  by  Hie  issues — Limitation  Act,  1877 — 
Act  XV  0/1877,  Section  10—  Act  7  0/1843— Spiritual  slavery  of  a  pupil  to  his  Guru. 

This  was  a  suit  brought  in  1881  with  no  written  consent  of  the  Advocate- 
General  by  the  head  cf  an  Adhinam  for  declarations  that  a  Mutt  was  subject  to 
his  control ;  that  he  was  entitled  to  appoint)  a  manager  :  that  tbe  present  head  of 
the  Mutt  was  not  duly  appointed  aud  his  nomination  by  his  predecessor  was 
invalid  :  and  for  delivery  of  possession  of  the  moveable  and  immoveable  properties 
of  the  Mutt  to  a  nominee  of  the  plaintiff.  The  claim  eytended  also  to  religious 
establishments' at  Benares  and  elsewhere  connected  with  the  Mutt.  The  Mutt 
was  founded  by  a  member  of  the  Adbinam.  Manyprevious  heads  of  the  Mutt  had 
agreed  to  be  "slaves  "  of  the  head  of  the  Adhinam,  but  for  over  60  years  the  head 
of  the  Adhinam  had  exercised  no  management  over  the  endowments  belonging  to 
the  Mutt ;  and  in  a  suit  (compromised)  of  the  year  1S54  the  present  pratensions 
of  the  head  of  the  Adhinam  had  been  denied  in  toto. 

The  defendant  had  succeeded  in  1880  to  the  management  of  the  Mutt  under 
the  will  of  his  predecessor,  dated  tbe  same  year  and  was  not  a  disciple  of  the 
Adhinam. 

Held,  (l)  that  the  MuU  is  affiliated  to  the  Adbinam,  but  the  head  of  the  Adhinam 
is  not  entitled  to  appoint  to  the  offije  of  head  of  the  Mutt  and  is  not  entitled  to 
an  order  for  delivery  o£  the  property  of  the  Mutt  to  himself  or  to  his  appointee  ; 

(2)  that  on  the  evidence  as  to  the  usage  in  the  establishments  in  question,  the 
head  of  tbe  Mutt  is  entitled  to  appoint  his  successor,  but  his  election  is  limited 
to  members  of  the  Adhinam  ;  aud  the  head  of  the  Adhinam  is  entitled  to  enforce 
this  rule  though  he  is  bound  to  invest  a  disciple  properly  nominated  by  the  head 
of  the  Mutt  ; 

(3)  that  the  defendant  not  being  a  disciple  of  the  Adhinam,   his  appointment 
is  invalid  and  the  head  of  the  Adhinam  is  entitled  to  see  that  a  competent  mem- 
ber of  the  Adhinam  was  appointed  in  his  stead  ; 

(4)  that  the  plaintiff  is  entitled  to  declarations  based   on  the   two  last  men- 
tioned findings  since  they  were  comprised  in  the  issues  framed   under  Sections 
146  [376]  and  147  of  the  Code  of  Civil  Procedure,  although  the  appropriate  form 
in  which  the  decree  should  DO  passed  was  not  indicated  with  precision  in  the 
plaint  itself; 

(5)  that  the  suit  was  barred  by  limitation  in  respect  of  the   personal  claim 
to  manage  the  endowments  as  to  which  no  claim  had  been  put  forward  for  60 
years  ; 

(6)  that  the  suit  was  not  barred  by  limitation  in  respect  of  the  claim  to  set 
aside  the  appointment  of  the  defendant  (who  entered  into  possession  in  1880 
under  a  will,  dated  in  the  same  year),  and  to  see  that  a  competent  member  of  tbe 
Adhinam  be  appointed,  in  spite  of  the  total  denial  of  the  claims  of  the  head  of 
the  Adhinam  in  1854  ; 

(7)  that  the  consent  of  the  Advocate-General  to  the  suit  is  not  required  ;  the 
suit  having  been  instituted  under  the  Civil  Procedure  Code  of  1877  and  the  cause 
of  action  not  being  an  alleged  breach  of  trust  ; 

(8)  that  there  is  nothing  irregular  in  seeking  to  recover  moveable  and  immove- 
able property  in  the  same  suit  if  the  cause  of  action  in  the  same  in  respect  of  both  ; 

(9)  that  the  agreement  of  tbe  head  of  the  Mutt   to  become  the  "  slave  "  of  his 
guru  could  have  no  legal  operation  since  1843,   and   that  the  adverse  possession 

•  Appea  1  No.  IS  of  1885. 
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of  the  defendant  from  that  year  is  fatal  to  any  claim  of  the  plaintiff  under   such 
agreement. 

31  C  262  (P.O.)  =  6  Bom.  L.  R.  1  =  8  C.  W.  N.  146  (150)  =  14  M.  L.  J.  8  ;  33 
C.  789  (808)  =  10  C.W.N.  581;  16  M.  -31  (33);  28  P.L.R.  1907  =  5  P  W.R. 
1907;  58  T.W.R.  1908;  Appr.,  19  M.  127  (131);  R.,  24  A.  358  (360)  ;  19 
M.  243  (247)  ;  21  M.  402  (403)  ;  22  M.  302  (304)  ;  27  M.  435  =  14  M.L.J.  105 
(123)  :3l  M.  212  =  18  M.L.J.  205  (215)  ;  33  M.  265  (-287)  =5  Ind.Caa.  4=  19  M.L.J 
778  =  7  M.L.T.  1 ;  8  C.L  J.  499  (505)  ;  14  C.W.N, ;  191  (211)  =  2  Ind.  Gas.  385 
(398);  3  Ind. Gas.  255  (257)  =6  M.L.T.  193(195);  D.,  3-2  M.  490  (507)  =  2Ind. 
Gas.  963  =  6  M.L.T.  143.] 

APPEAL  against  the  decree  of  M.  Cross,  Subordinate  Judge  of  Kum- 
bakonam  in  Original  Suit  No.  38  of  1881. 

The  plaintiff  was  Pandara  Sannadhi,  and  as  such  the  reoresantative 
for  the  time  being  of  a  religious  institution  called  the  Adhinam  at  Dhar- 
mapuram ;  and  the  defendant  claimed  to  be  Tambiran  of  a  Mutt  at  Tirup- 
panandal. 

The  case  set  up  by  the  plaintiff  was  (i)  that  the  Tiruppanandal  Mutt 
belonged  to  his  Adhinam  ;  (ii)  that  the  appointment  of  Tambiran  of  that 
Mutt  rested  with  him  ;  (iii)  that  only  Tambirans  of  his  Adhinam  were 
eligible  to  be  appointed  ;  (iv)  that  the  defendant's  succession  to  that  ap- 
pointment, under  the  will  of  his  predecessor,  was  illegal  and  invalid. 

The  plaint  which  disclosed  the  above  case  was  filed  in  October  1.881, 
no  consent  to  the  institution  of  the  suit  having  been  obtained  under  Sec- 
tion 539  of  the  Code  of  Civil  Procedure.  The  prayer  of  the  plaint,  of 
which  the  last  clause  related  to  both  moveable  and  immoveable  property, 
was  for  declarations  that  (i)  the  Mutts  of  Tiruppanandal  and  Benares 
are  subject  to  the  control  of  the  plaintiff  and  his  successors  at 
Dharmapuram ;  (ii)  the  plaintiff  and  his  successors  are  entitled 
to  appoint  and  send  Tambirans  to  manage  the  Mutts  in  question ; 
(iii)  the  succession  of  the  defendant  was  unlawful  in  that  he  was 
not  a  Tambiran  of  the  Adhinam  at  Dharmapuram  and  was  not 
appointed  by  the  plaintiff  and  the  will  of  the  late  Tambiran  in 
his  favour  was  invalid ;  (iv)  the  defendants  should  [377]  deliver 
to  the  plaintiff,  or  a  Tambiran  appointed  by  him  the  properties  of 
which  he  was  in  possession  as  Tambirau  of  the  Mutt. 

The  defendant,  Komarasami  Tambiran  (now  represented  on  the  record 
by  the  respondent),  set  up  the  following  defence  to  the  suit  in  his  written 
statement  : — 

"The  Mutts  at  Tiruppanandal  and  Benares  and  the  properties  belonging 
thereto  are  wholly  independent  of  the  Dharmapuram  Mutt.  The  Tambirans 
thereof  have  acquired  and  managed  properties  on  their  own  account  in 
various  parts  of  India ;  some  in  their  own  names  and  some  for  specific 
charities.  They  have  never  accounted  to  the  Pandara  Sannadhi  of  the 
Dharmapuram  Mutt  in  respect  of  the  properties  so  acquired. 

"  The  ordar  of  succession  in  the  case  of  the  Tiruppanandal  Mutt  is  as 
follows  : — 

"  The  Tambiran  of  the  Tiruppanandal  Mutt  for  the  time  being  usually 
nominates  a  Tambiran  to  act  as  second  or  junior  Tambiran  who  takes  part 
in  the  management  of  the  property  during  the  life-time  of  the  senior 
Tambiran  and  succeeds  on  the  death  of  the  senior  to  his  position.  Upon 
the  death  of  Ganapathi  Tambiran  in  November  1853,  the  then  Pandara 
Sannadhi  of  the  Dharmapuram  Mutt,  attempted  to  get  possession  of  the 
property  of  the  Tiruppanandal  Mutt  and  claimed  the  right  to  nominate 
the  successor.  Eamalinga  Tambiran,  who  had  been  nominated  second 
Tambiran  and  successor  by  an  instrument  in  writing,  dated  November  5, 
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1853,  signed  by  Ganapathi  Tambiran,  asserted  his  right  to  the  said  Mutfc 
and  the  properties  belonging  to  it.  The  then  Pandara  Sannadhi  of  the 
Dharmapuram  Mutt  proposed  to  nominate  one  Ulaganadha  Tambiran  to 
be  the  senior  Tarnbiran  in  succession  to  Ganapathi  Tambiran,  which  claim 
was  resisted  by  the  said  Eamalinga  Tambiran. 

Prior  to  the  death  of  the  said  Eamalinga  Tambiran  he  made  two 
appointments  of  junior  Tambiran  as  successor  in  1864  and  again  in  1867  ; 
the  said  Eamalinga   Tambiran  by   instruments  in  writing  signed  by  him    10  M-  37S 
nominated  one    Subramanya  Tambiran,  the  second    Tambiran    and  his 
successor  after  his  death. 

''  The  said  Subramauya  Tambiran  died  in  the  year  1874,  and  on  the 
6th  June  1880  by  an  instrument  in  writing  signed  by  him,  the  said  Eama- 
linga Tambiran  nominated  the  defendant  to  be  second  Tambiran  and  his 
successor.  Upon  the  death  of  the  said  Eamalinga  Tambiran  in  1880,  the 
defendant  accordingly  became  [378]  the  head  of  the  said  Tiruppanandal 
Mutt  and  took  possession  of  all  the  properties  of  the  said  Mutt ;  and  the 
immoveable  properties  belonging  to  the  said  Mutt  in  the  district  of  Tanjore 
have  been  registered  in  his  name." 

The  Dharmapuram  Adhinam  is  an  ancient  religious  institution  govern- 
ed for  many  generations  by  a  succession  of  Pandara  Sannadhis.  About 
300  years  ago,  a  disciple  of  this  Adhinam  founded  a  Mutt  at  Benares,  and 
at  the  beginning  of  the  eighteenth  century,  Tillanayaka,  another  disciple 
of  the  Adhinam,  founded  a  Mutt  at  Tiruppanandal.  Tillanayaka  was  at 
the  time  Tambiran  or  Manager  of  the  Mutt  at  Benares,  his  predecessors 
in  which  office  are  mentioned  in  paragraph  9  of  the  judgment ;  in  the 
capacity  of  Tambiran  of  his  new  Mutt  at  Tiruppanandal,  he  was  succeed- 
ed by  the  persons,  whose  names  are  given  in  paragraph  10  of  the  judg- 
ment. The  persons  who  have  occupied  the  office  of  Pandara  Sannadhi 
of  the  Adhinam  at  Dharmapuram,  since  the  foundation  of  the  Tiruppa- 
nandal Mutt,  are  enumerated  in  paragraph  31  of  the  judgment. 

The  manner  of  succession  to  the  office  of  Tambiran  of  the  Tiruppa- 
nandal Mutt  was  one  of  Che  main  points  at  issue  with  spacial  reference  to 
the  will  or  deed  of  appointment  made  by  Eamalinga,  the  last  incumbent 
of  that  office,  in  favor  of  the  defendant,  and  impugned  in  the  plaint.  That 
such  deeds  of  appointment  were  usual  was  held  by  the  High  Court  to  be 
proved  by  the  evidence  considered  in  paragraphs  20  and  21  of  their  judg- 
ment ;  but  the  case  for  the  plaintiff  was  that  only  Tambirans  of  his 
Adhinam  were  eligible,  and  that  in  any  case  the  appointment  was  subject 
to  confirmation  by  the  head  of  the  Adhinam.  The  question  wus  raised 
about  the  time  of  Eamalinga's  succession,  and  in  1853  he  executed  an 
agreement  (tiled  as  Exhibit  H),  in  which  he  admitted  his  subordination  to 
a  nominee  of  the  head  of  the  Adhinam,  and  the  subordination  of  his  Mutt 
generally  to  the  Adhinam.  This  Exhihio  H  is  recited  in  paragraph  48  of 
the  judgment.  In  the  following  year  the  head  of  the  Adhinara  brought 
a  suit  (Original  Suit  No.  3  of  1854)  against  Eamalinga  to  establish 
his  right  of  appointment  to  the  office  of  Tambiran  of  tho  MiKt,  &c., 
but  that  suit  was  coraoromised  by  the  document  filed  in  th'.i  present 
suit  as  Exhibit  H  19,  which  is  set  out  in  paragraph  49  of  the  judgment. 
Sometime  after  this  compromise  Eamalinga  attempted  without  success 
in  a  suit  which  was  decided  by  the  Privy  Council,  sub  nom.  Kashi 
[379]  Bashi  Eamling  Swamee  v.  Chitumbernath  Koomar  Swanice  (20  W.E. 
217),  to  get  possession  of  the  Benares  Mutt  on  the  grounds  that  it  was 
subordinate  to  his  Mutt,  and  that  its  Tambiran  was  merely  his  agent ;  but 
his  claim  was  rejected  partly  on  the  presumption  that  the  newer  Mutt  at 
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Tiruppanandal  was  subordinate  to  the  older  establishment  at  Benares. 
Ramalinga  died  in  September  1880  and  the  present  suit  was  instituted  on 
the  15th  October  1881.  The  Subordinate  Judge  held  that  the  Mutts  at 
Tiruppanandal  and  Benares  were  independent  institutions,  and  that  the 
head  of  the  Adbinam  at  Dharmapuram  was  neither  their  owner  nor  enti- 
tled to  interfere  with  their  management  or  with  the  succession  to  it  and 
accordingly  dismissed  the  suit. 

The  plaintiff  preferred  this  appeal  against  the  decree  of  the  Subordi- 
nate Judge  on  the  grounds  set  out  at  length  in  paragraph  4  of  the  judg- 
ment. The  documents  indicated  in  the  grounds  of  anpaal  consisted  for 
the  most  part  of  reports  and  letters  (see  paragraph  77  of  the  judgment), 
on  which  the  High  Court  recorded  the  findings  that  there  existed  between 
the  establishments  in  question  no  relation  of  principal  and  agent,  bub  only 
the  general  relation  described  in  paragraphs  32  and  70  of  the  judgment. 
Of  the  other  documents  relied  on  by  the  appellant — the  nature  of  Exhibits 
H  and  H  19  has  been  already  shown ;  Exhibit  E  18  is  recited  and  in  part 
set  out  in  paragraph  22  of  the  judgment  and  was  relied  on  as  an  early 
(1836)  assumption  on  the  part  of  the  Pandara  Sannadhi  of  the  Adhinam  to 
appoint  the  Tambiran  of  the  Mutt. 

Mr.  J.  H.  Spring  Branson,  Mr.  Norton,  Rama  Rait,  Ramasami 
Ayyangar,  and  Thiruvenkatacharyar  for  the  appellant  argued  that  the 
finding  of  the  Subordinate  Judge  was  not  justified  by  the  evidence. 

The  Acting  Advocate- General  (Hon.  Mr.  Shephard),  Subramanya 
Ayyar,  Bhashyam  Ayyangar  Kalianaramayyar  and  Pattabhi  Rama  Ayyar 
for  the  respondent  argued  that  even  if  the  finding  of  the  Subordinate  Judge 
was  erroneous  on  the  evidence,  the  suit  was  bad  for  want  of  sanction  under 
Section  539  of  the  Code  of  Civil  Procedure  and  for  misjoinder  of  causes 
of  action  under  Section  44  of  the  Code  of  Civil  Procedure,  and  also  that 
the  suit  was  barred  by  limitation. 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purposes  of  this  report,  from  the  judgment  of  the  Court  ;  of  which,  for 
convenience  of  reference,  the  following  synopsis  is  given : — 

[380]  Paragraphs  1-3  state  the  case,  the  issues  and  the  grounds  of 
appeal. 

Paragraphs  5-8  explain  the  order  of  succession  in  a  spiritual  family 
and  the  constitution  of  religious  houses  among  Hindus,  which  subject  is 
reverted  to  in  paragraphs  30,  91  and  93  and  the  manner  of  initiabioa,  &c., 
in  the  religious  houses  in  question. 

Paragraphs  9-67  deal  with  the  history  of  the  Adhinam  and  Mu^t,  the 
connection  between  which  is  summarised  in  paragraph  32.  Paragraph 
14  deals  with  the  first  period  of  the  history  of  the  Mutt  from  1722  to  1798  'r 
paragraphs  15-32  with  the  second  period  from  1798-1841;  paragraphs 
33-67  with  the  third  period  from  1841. 

From  paragraph  68  the  effect  of  the  evidence  is  considered  with  re- 
ference to  each  ground  of  claim.  Paragraph  84  records  a  finding  that  the 
first  ground  of  claim  cannot  be  supported,  as  the  relation  of  principal  and 
agent  has  not  been  shown  to  exist  between  Dharmapuram  and  Tiruppa- 
nandal. Paragraph  93  records  the  following  finding  as  to  the  usage  with 
regard  to  succession  to  management  at  Tiruppanandal : — 

"  We  hold  the  managing  Tambiran  at  Tiruppanandal  is  entitled  to 
select  his  junior  and  successor,  but  subject  to  the  condition  that  the  selec- 
tion should  be  made  from  the  disciples  of  the  Adhinam  at  Dharmapuram, 
that  the  Pandara  Sannadhi  is  to  invest  the  person  appointed  only  when 
that  condition  is  complied  with,  and  that  as  the  head  of  an  affiliated; 
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Adhinam  he  is  entitled  to  insist  that  the  character  of  the  Tiruppanandal 
Mutt  as  a  disciple  Mutt  or  centre  of  control  is  maintained  in  ifcs  integrity 
according  to  ancient  and  recognised  usage." 

Paragraphs  94  and  95  discuss  the  relief  to  which  the  plaintiff  was 
entitled  on  the  above  findings. 

Paragraphs  96-98  discuss  the  effect  of  the  deed  of  compromise,  Exhibit 
H  19. 

Paragraph  99  deals  with  the  question  of  limitation,  also  <Joalfc  with 
in  paragraph  73;  and  paragraphs  101  and  102  with  the  objections  that 
the  suit  was  instituted  without  the  consent  of  the  Advocate-General,  and 
that  other  causes  of  action  were  joined  in  a  suit  for  the  recovery  of 
immoveable  property.  Paragraph  103  relates  to  an  objection  that  some 
of  the  plaint  properties  were  acquired  by  the  Tambirans  of  Tiruppanandal 
on  their  own  account,  as  to  which  a  special  issue  is  directed  to  be  tried. 

JUDGMENT. 

[381]  1.  This  is  an  appeal  from  the  decree  of  the  Subordinate  Judge 
of  Kumbakonam,  who  dismissed  the  appellant's  suit  iu  regard  to  two 
Mutts,  one  situated  at  Tiruppanandal  and  the  other  at  Benares.  The  suit 
was  commenced  on  the  ISthOctober  1881  by  the  plaintiff,  now  appellant,  as, 
the  representative  for  the  time  being  of  the  religious  institution  called  the 
Adhinam  at  Dharmapuram  in  the  district  of  Tanjore.  According  to  the 
appellant,  the  properties  in  suit  are  the  endowments  founded  in  support 
of  the  Mutts  and  various  charities  performed  at  Becares,  Rameswaram 
and  Chidambaram  and  in  a  few  other  places,  and  in  the  charge  and  under 
the  management  of  the  Tambirans  or  representatives  of  the  Mutt  called 
the  Benares  Mutt  at  Tiruppanandal  in  the  same  district.  The  last  lawful 
manager  of  this  Mutt  was  one  Ramalinga,  Tambiran,  and  upon  his  death 
in  September  1880  a  dispute  arose  in  regard  to  the  right  of  succession 
to  management,  and  it  has  led  to  this  litigation.  In  his  plaint  the  appel- 
lant prayed  for  a  declaration  that  the  Mutts  at  Tiruppanandal  and  Benares 
are  subject  to  his  control  and  that  of  his  successors  at  Dharmapuram, 
that  they  are  entitled  to  appoint  and  send  Tambirans  to  manage  them, 
that  the  respondent's  succession  was  unlawful,  as  he  was  not  a  Tambiran 
attached  to  the  Adhinam.  at  Dharmapuram  and  as  he  was  not  appointed  by 
the  appellant,  and  that  the  will  executed  by  Ramalinga  Tambiran  in  res- 
pondent's favour  had  no  legal  force.  He  prayed  also  for  a  direction  that  the 
respondent  do  deliver  the  oroperties  in  sui*;  either  to  him  or  to  a  Tambiran 
whom  he  may  appoint  as  Ramalinga's  successor. 

2.  The  appellant's  case  was  (i)  that  the  Mutts  at  Benares  and 
Tiruppanandal  and  their  endowments,  together  with  the  charities  and 
their  endowments  administered  by  the  beads  of  those  Mutts,  belonged 
to  the  Adhinam  at  Dharmapuram,  and  that  the  Pandara  Sannadhi  or 
the  head  of  the  Adhinam  was  their  owner  ;  (ii)  that  tie  was  entitled 
to  appoint  Tambirans  for  those  Mutts  according  to  usage ;  (iii)  that 
none  but  a  Tambiran  of  the  Dharmapuram  Adhinam  was  eligible  ior 
such  appointment  ;  (iv)  that  the  respondent's  succession  was  contrary 
to  the  usage  of  the  institutions,  and  that  the  will  left  in  his  favor  by 
Ramalinga  Tambiran  was  invalid.  It  was  not  denied  that  the  respond- 
ent was  the  Tambiran  of  the  Adhinam  at  Tiruvavadutorai  at  the  date  of 
his  appointment,  but  it  was  contended  that,  notwithstanding  that  circum- 
stance, his  appointment  was  perfectly  lawful.  He  pleaded  that  the  Mutts  in 
[382]  dispute  were  independent  institutions  in  no  way  subject  to  the 
appellant's  control,  that  the  Adhinam  at  Dharmapuram  had  no  right 
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whatever  in  connection  with  them,  that,  according  to  usage,  each  Tam- 
biran  at  Tiruppanandal  appointed  another  Tambiran  as  his  junior  during 
his  life  and  as  his  successor  after  his  death,  that  the  succession  to  manage- 
ment was  regulated  only  by  such  appointment,  that  Ramalinga  Tambiran 
appointed  him  by  will  as  his  junior  and  successor,  and  that  his  appoint- 
ment and  succession  were  in  acsor lance  with  the  recognized  usage  of 
the  institution: 

3.  He    raised    also    several     other   obje3tions  to  th.3    claim  set    up 
by  the  appellant.     They  were — 1st,  that  the  apoellant  was  not  competent 
to  maintain  this  suit;  2ndly,  thatifi  was  barred  by  limitation  ;  Sfdly,  that 
parts    of    the   properties    in    disoute   belonged   to  Rirmlinga    Tambiran  ; 
4thly,  that  a  portion  was  not  in  the  respondent's  possession  as   alleged    in 
the  plaint ;  and,  5thiy,  that;  the  appellant  was  not  entitled  to  the  relief  claim- 
ed by  him  in  whole  or  in  part.     The  several  questions  arising  for  decision 
in  this  suit  are  indicated  by  the  following  issues  framed  by  the  Subordinate 
Court ; — 

i.  Whether  the  plaintiff  is   entitled    to  maintain  this  suit    as  the 

Pandara  Sannadhi  of  the  Dharmapuram  Mutt? 
ii.  Whether  the  Tiruppanandal  and  the  Banares  Mutts  are  or 
are  not  subordinate  and  appurtenant  to  the  Dharmapuram 
Mutt,  and  whether  the  Pandara  Sannadhis  of  Dharmapuram 
have  any  interest  in  or  control  over  the  property  of  the  Tirup- 
panandal and  Benares  Mutts  and  of  the  Mutts  belonging 
thereto  or  connected  therewith  ? 

iii.  Wnether,  as  admitted  by  the  defendant,  he  having  received 
kashayam  from  the  Tiruvavadutorai  Mutt,  be  became  a  Tambi- 
ran of  that  Mutt  and  could  not  validly  be  appointed  to  the 
Tiruupanaudal  and  Benares  Mutts  without  his  becoming  a 
Tambiran  of  Dhaimapuram  Mutt  by  receiving  mantra  kasha- 
yam  from  the  Dharmapuram  Mutt? 

iv.  Whether  the  right  of  appointing  Tambirans  for  the  Benares 
and  Tiruppanandal  Mutts  does  or  does  not  belong  to  the 
Dharmapuram  Pandara  Sannadhi  for  the  time  being  ? 

[383]  v.  Whether  the  appointment  of  the  defendant  by  Ramalinga 
Tambiran  was  valid  ? 

vi.  Whether,  if  the  appointment  of  the  defendant  was  not  valid, 
the  plaintiff  is  entitled  to  any  relief  in  this  suit  ? 

vii.  Whether  the  plaintiff  is  entitled  to  recover  the  property  sued 
for  or  any  part  of  it  ? 

viii.  Whether  the  plaintiff  is  entitled  to  the  declaration  asked  for  in 
the  plaint  ? 

ix.  Wfoether'the  property  not  admitted  nor  mentioned  in  the  defend- 
ant's written  statement  is  in  his  possession  ? 

x.   Whether  the  suit  is  barred   by  limitation  ? 

xi.  Whether  the  plaintiff  is  entitled  to  any,  and  what  relief? 

4.  The  late  Subordinate  Judge  of  Kumbaconam,    who  tried  the   suit, 
held  that  the  Mutts  at  Tiruppanandal  and  Benares  were  independent  insti- 
tutions, and  that  the  head  of  the  Aihinam  at  Dharmapuram  was  neither 
their  owner  nor  entitled  to  interfere  with  their  management  or  with  the 
succession  to  it,  and  upon  that  ground  he  dismissed  it  with  costs  without 
proceeding  to  consider   the   other  issues    framed  for    decision.       From 
this  decree  the  plaintiff  has  apoealed,  and  his  grounds   of  objection  are — 

i.  That  the  decree  is  contrary  to  law  and  the  weight  of  evi- 
dence ; 
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ii.  That  due  legal  effect  has  not  been  given  to  the  endow- 
ment deeds  produced  by  the  appellant,  whilst  undue  weight 
has  been  attached  to  those  produced  by  the  respondent  ; 
iii.  That  the  numerous  letters  and  voluminous  correspondence  on 
which  the  appellant  relied  to  prove  the  subordination  of  the 
Tambirans  of  Tiruppanandal  to  the  Pandara  Sannadhi  at 
Dharmapuram  have  not  properly  been  considered  ; 
iv.  That  Exhibits  R18  and  H19  have  been  misconstrued,  and  that 
Exhibits  J,  E15,  M9,  N9,  and  S4,  and  the  documents  filed  in 
connection  with  exhibit  S4,  have  not  been  noticed  by  the 
Subordinate  Judge  ; 

v.  That  there  is  no  satisfactory  evidence  to  support  the  finding  that 
the  agreement,  filed  as  Exhibit  H,  was  obtained  by  coercion 
and  that  it  could  not  be  and  was  not  set  aside  by  any 
Magistrate  ; 

[384]  vi.  That  the  exhibits  mentioned  in  paragraphs  43,  46,  47,  48, 
50,  52,  53,  54,  55,  65,  67,  71,  72,  73,  76,  80,  81,  82,  86,  93,  94, 
and  98  of  the  original  judgment  have  been  improperly  admitted 
as  evidence  against  the  appellant,  and  that  undue  legal  effect 
has  been  given  to  them  ; 

vii.  That  the  exhibits  produced  to  show  that  the  appellant's  predeces- 
sor appointed  Ganapati  Tambiran  have  not  been  noticed  by  the 
Subordinate  Judge  ;  and 
viii.  That  the  procedure  prescribed   by  Section   204  of  the  Code  of 

Civil  Procedure  has  not  been  followed. 

5.  The  Subordinate  Judg9  has  dealt  with  the  appellant's  claim  on  the 
merits  and  considered  it  unnecessary  to  decide  the  other  questions  at  issue, 
and  it  is  therefore  desirable  to  see  if  his  decision  can  be  supported.  The 
parties  to  this  appeal  are  ascetics  or  hermits  who  profess  to  have  renounced 
all  family  ties  and  all  desire  for  wealth  and  women,  and  devoted  them- 
selves to  religious  study,  contemplation  and  service  in  view  to  secure 
immunity  from  future  births  (to  which,  according  to  their  faith,  they 
believe  tney  are  liable,)  and  spiritual  happiness.  The  class  to  which  they 
belong  has  existed  as  a  part  of  the  social  system  obtaining  among  the 
Hindus  from  a  very  early  period.  In  his  Smruti,  Yajnavalkya  recognized 
this  class,  and  adverting  to  it,  the  author  of  the  Mitakshara  has  propounded 
a  special  rule  which,  in  the  absence  of  special  usage,  governs  the  succession 
to  persons  devoted  to  religion  (l).  The  rule  is  thai  when  a  layman  becomes 
an  ascetic,  devotes  himself  to  religion,  and  adjures  secular  relations 
of  life  in  the  mode  prescribed  by  usage,  he  passes  from  his  natural 
into  a  spiritual  family.  He  ceases  to  be  a  member  of  the  former  and 
becomes  a  member  of  the  latter.  As  his  heirs  in  his  natural  family  are 
certain  relations  in  the  lines  of  descent  and  asoent,  and,  on  their  failure, 
certain  collateral  relations,  so  by  analogy  his  heirs  in  his  spiritual  family 
are  his  preceptor,  his  disciple  and  his  spiritual  brother  and  associate  in 
holiness.  The  author  of  the  Mitakshara  says,  "the  heirs  to  the  property 
of  a  hermit,  of  an  ascetic  and  of  a  student  in  theology  are  in  order  the 
preceptor,  a  virtuous  pupil  and  a  spiritual  brother  belonging  to  the  same 
hermitage,  and,  on  their  failure,  any  one  associated  in  holiness."  In 
paragraph  4  he  [385]  explains  what  is  meant  by  a  virtuous  pupil,  and  in 
paragraph  5  he  statin  that  a  spiritual  brother  associate  in  holiness  is  one 
who  is  engaged  as  a  brotherly  companion,  and  who  is  also  an  associate  in 

(1)  Mitaksbara,  Chap.  II,  8.  8.  Stokc's  Hindu  Law  Books,  p.  460. 

1021 


1887 

APRIL  6, 

APPEL- 
LATE 
CIVIL. 

10  H.  375. 


10  Mad.  386 


INDIAN  DECISIONS,  NEW  SERIES 


[Yol. 


1887 

APRIL  6. 

APPEL- 
LATE 
CIVIL. 

10  M.  375. 


holiness  as  belonging  to  the  same  hermitage.  Though  the  term  preceptor 
is  nob  explained  by  him,  ir.  is  generally  understood  to  refer  to  the  person 
who  admits  him  to  the  order  of  ascetics  and  initiates  him  in  its  cardinal 
doctrine. 

6.  Having  referred  to  the  notion  of  a  spiritual  family  as  embodied  in 
the  Mitakshara  law  and  to  the  special  rule  of  succession  applicable  to  the 
individual  property  of  an  ascetic,  it  is  desirable  to  explain  what  is  meant 
by  a  Mutfc  and  by  an  Adhioam  and  by  tue  terms  Tambiran  and  Pandara 
Sannadhi. 

If  an  ascetic  or  a  hermit  is  a  Brahman,  he  is  called  a  Yati  or  Sanni- 
yasi ;  if  a  Sudra,  he  is  called  a  Paradesi,  and  if  the  Sudra  is  attached  to  an 
Adhinam,  he  is  called  a  Tambiran,  and  if  he  is  at  the  head  of  the  Adhinam, 
he  is  called  the  Pandara  Sannadhi.  For  the  purposes  of  this  appeal,  it  is 
necessary  to  refer  to  two  Adhinams,  the  one  at  Dharmapuram,  of  which 
the  appellant  is  the  Pandara  Sannadhi,  and  the  other  at  Tiruvavadutorai, 
of  which  the  respondent  was  a  Tambiran  prior  to  his  appointment  by 
Eamalinga  to  Tiruppanandal.  The  term  "  Adhinam  "  signifies  the  seat  of 
the  chief  ascetic  at  the  head  of  a  religious  association  or  brotherhood  or  a 
holy  crowd,  and  takes  its  name  from  the  village  in  which  it  is  situated. 
The  origin  of  the  associations,  their  constitution  and  development  form 
pare  of  the  history  of  the  establishment  and  spread  of  the  Brahminical 
systems  of  religious  doctrine  among  the  Sudra  communities  in  Southern 
India.  Originally,  the  ascetic,  who  renounced  the  world  and  devoted  him- 
self to  religion,  confined  his  attention  to  the  study  of  theology,  to  impart- 
ing religious  instruction  to  his  disciples,  and  to  complying  with  the 
ordinances  prescribed  for  tbe  guidance  of  his  order.  He  then  owned  no 
property,  except  his  cloths,  sandals,  religious  books  and  the.  idol  he  kept 
for  his  personal  worship  and  a  few  other  articles  of  trifling  value  which  were 
•  absolutely  necessary(l).  He  had  no  fixed  residence  and  moved  from  village 
to  village,  accepting  such  lodgings  and  food  as  were  provided  for  him  by 
pious  laymen  who  were  in  their  turn  enjoined  by  the  Shastras  to  honor 
and  support  him.  This  is  the  mode  in  which  Brahman  Sanniyasis  live 
[386]  even  at  the  present  time.  In  several  villages  pious  laymen 
erected  buildings  for  the  residence  of  hermits  when  they  visited  their 
villages,  and  these  were  called  Mutts.  In  its  original  and  narrow  sense, 
then,  the  term  Mutt  signified  the  residence  of  an  ascesic,  or  Sanniyasi  or 
Paradesi. 

But  when  the  Buddhists  assailed  the  Brahminical  religion  and  when 
Sankarachariyar,  the  founder  of  the  Advaita  or  nondualistic  school  of 
philosophy,  ultimately  prevailed  against  them,  he  established  some  Mutts 
in  order  to  maintain  and  strengthen  the  doctrine  and  the  system  of 
religious  philosophy  he  taught,  Sanniyasis  being  placed  at  the  head 
of  those  institutions.  After  Sankarachariyar,  the  founders  of  the  Vaishnava, 
Madhva  and  other  schools  of  religious  philosophy  in  this  Presidency 
established  Mutts  for  a  similar  purpose.  In  former  times  these  institu- 
tions exercised  considerable  influence  over  the  laymen  in  their  neigh- 
bourhood, they  became  centres  of  classical  and  religious  learning  and 
materially  aided  in  promoting  religious  knowledge  and  in  encouraging 
religious  and  other  charities.  The  ascetics  who  presided  over  them 
were  held,  owing  to  their  position  as  religious  preceptors  and  often 
also  in  consequence  of  their  own  learning  and  ciety,  in  great  reverence 
by  Hindu  princes  and  noblemen,  who  from  time  to  time  made  large 

(1)  Mitakshara,,  Chap.  II,  S.  8,  para  8.  Stoke's  Hindu  Law  Books,  p.  450. 
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presents  to  them  and  endowed  the  Mntts  under  their  control  with 
grants  of  land.  Thus,  a  class  of  endowed  Mutts  came  into  existence  in 
the  nature  of  monastic  institutions,  presided  over  by  ascetics  or 
Sanniyasis  who  had  renounced  the  world.  Thus,  the  ascetic  who 
originally  owned  little  or  no  property,  came  to  own  the  Matam 
under  his  charge  and  its  endowment,  in  trust  for  the  maintenance 
of  the  Mutt,  for  his  own  support,  for  that  of  his  disciples,  and  for  the  per- 
formance of  religious  and  other  charities  in  connection  with  it,  according 
to  usage.  When  the  Brahminical  creed  and  system  of  religious  doctrine 
were  adooted  by  Sudras  in  the  Tamil  districts,  tho  order  of  ascetics  an'} 
the  practice  of  instituting  Mutts  as  centres  of  religious  study,  instruc- 
tion and  charity,  came  into  prevalence  amongst  them.  Pious  and  learned 
ascetics  among  them,  actuated  by  a  desire  to  disseminate  religious  know- 
ledge and  promote  religious  charity,  established  Mutts  in  Tinnevelly. 
Madura,  Trichinopoly,  Tanjore  and  elsewhere.  Among  others,  Giyana 
Sambandha  Pandara  Sannadhi  established  the  original  Mutt,  which  has 
since  developed  itself  into  the  Adhinam  now  at  Dharmapuram.  The 
[387]  distinction  between  an  Adhinam  and  a  Mutt  as  an  endowed  insti- 
tution consists  in  the  latter  being  an  isolated  institution,  whilst  the 
former  is  the  central  institution  from  which  the  chief  ascetic  exercises 
control  and  supervision  over  a  group  of  endowed  institutions  and  religious 
trusts  committed  to  his  management  and  subject  to  his  jurisdiction  as  the 
responsible  trustee.  It  will  be  remembered  that  the  ascetic  is  prevented 
by  the  usage  of  his  order  from  owning  or  managing  property  for  personal 
enjoyment.  The  administration  of  a  Matam  endowment  presided  over 
by  an  ascetic  was  an  exception  to  the  rule  recognized  on  the  ground  that 
such  administration  was  in  furtherance  of  the  cause  of  religion.  But 
among  Sudras  the  administration  of  temple  endowments,  of  endowments 
instituted  for  special  services  in  Hindu  temples,  and  of  endowments 
founded  for  the  support  of  religious  and  other  charities  either  in  particular 
places  or  on  particular  occasions,  was  also  considered  to  fall  under  the 
exception.  After  Giyana  Sambandha  Pandara  Sannadhi  established  the 
original  Matam  at  Dharmapuram,  several  temples  and  their  endowments 
and  other  endowments  of  the  descriptions  mentioned  above  came 
under  the  management  of  his  successors.  The  endowments  to  be  adminis- 
tered and  the  institutions  to  be  managed  in  Tinnevelly  and  in  Tanjore 
were  so  many  and  so  far  from  each  other,  that  it  was  long  since 
found  necessary  to  establish  a  subordinate  Adhinam  at  Sivasilum  in 
Tinnevelly  and  to  place  a  junior  Pandara  Sannadhi  at  its  head.  The 
junior  exercised  co-ordinate  powers,  but  he  was  always  subject  to  the 
suoervision  and  control  of  the  senior  at  Dharmapuram.  The  Adhinam  at 
Tiruvavadutorai  was  founded  by  a  separate  ascetic,  and  it  has  also  a  junior 
or  subordinate  Adhinam  in  the  district  of  Tinnevelly.  The  endowments 
subject  to  its  jurisdiction  and  control  are  of  the  same  description  and 
character,  consist  of  Matam  endowments,  temole  endowments, .katlais  or 
endowments  for  special  services  in  particular  temples,  and  other  endow- 
ments in  the  nature  of  religious  and  charitable  trusts. 

It  is  necessary  to  describe  next  the  procedure  followed  in  the  Adhi- 
nam at  Dharmapuram  in  attaching  Tambirans  to  it  in  order  to  form  an 
idea  of  the  mode  in  which  the  religious  association  is  constituted.  When 
a  layman  desires  to  becomo  an  ascetic,  he  is  required  to  undergo 
a  probation.  On  the  commencement  of  the  probation,  he  usually 
wears  a  red  cloth  called  yattrai  kashayam.  After  the  probationer  makes 
some  progress  in  religious  study,  he  [388]  is  taught  a  form  of  prayer 
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1887       called  the   sarmyam.     At   a  later  stage   ha  is  taught    another  form  of 

APRIL  6.  prayer  called  the  visesham.  The  duration  of  the  probation  depends  on 
the  discretion  of  the  Pandara  Sannadhi,  and  so  long  as  the  probation  con- 

APPEL-  tinu^s,  the  probationer  is  at  liberty  ti  change  his  mind  and  to  return  to  his 
LATE  family.  On  the  Pandari  Sannadhi  being  satisfied  with  the  probationer, 

OlVIL.  the  former  summons  the  latter  on  an  appointed  day  to  tlv>  room  in  his 
Mutt  which  is  snt  apart  for  the  worship  of  his  titular  deity  called 

10  M.  373.  Chokkalingam.  There,  in  the  presence  of  the  idol,  the  p>-ob  itioier  is 
formally  asked  if  ho  giv^s  up  his  family  and  his  desire  for  women  and  land  ; 
and  if  he  gives  an  answer  in  the  affirm  itive,  the  answer  is  accepted  as  a 
solemn  renunciation  of  the  world.  The  Pandara  Sannadhi  then  teaches 
him  the  mula  mantram,  or  the  distinctive  doctrine  of  his  order  and  of  the 
Adhinam,  invests  him  with  a  consecrated  cloth  and  gives  for  his  personal 
worship  an  idol  made  of  sandal  powder.  The  teaching  of  the  mula  mantram, 
or  the  distinctive  text,  is  called  upadesam  or  initiation.  The  cloth  which 
is  given  on  the  occasion  as  the  visible  symbol  of  initiation  is  called 
mantra  kashayam,  or  consecrated  red  cloth.  The  innge  of  sandal 
powder  which  is  given  for  worship  is  called  the  Partiva  Puja  According 
to  the  appellant  a  ceremony  is  then  performed.  Ic  is  c  \lled  the  D  it-tarn 
or  gift.  At  this  ceremony,  the  Tambiran  or  disciple  solemnly  makes  a 
gifb  of  his  body,  soul  and  wealth  to  the  Pandara  Sannadhi.  It  is  in 
evident  allusion  to  this  ceremony  that  Tambirans  S'»eak  of  themselves 
and  other  Tambirans  as  the  slaves  of  the  Pandara  Sannidhi.  After  his 
ordination,  the  Tambiran  remains  in  the  principal  Ma'am  and  continues 
his  religious  study  until  he  becomes  a  learne  i  ascetic.  He  is  expected 
also  to  study  the  history  of  the  Adhinam,  to  visit  its  subordinate  Mutts, 
to  undertake  pilgrimages  and  to  advance  to  the  best  of  his  power  the 
cause  of  religion  and  charity.  The  collacti^a  bolv  of  Tanabirans,  with  the 
senior  and  junior  Pandara  Sannadhis  attache  1  to  an  Adhinam,  constitute 
together  the  holy  crowd  or  association  of  that  particular  Adhinam.  From 
amongst  them,  the  Pandara  Sannadhi  usually  sel^s  persons  to  adminis- 
ter local  endowments  and  charities  under  his  supervision  and  control, 
and  when  a  selection  is  made  he  gives  the  nominee  a  special  kashayam, 
or  a  superior  red  cloth,  as  a  mark  of  distinction.  It  is  alleged  for 
the  appellant  that  in  the  case  of  Tambirans  appointed  to  the  Mutt?  in 
Nepaul,  at  Benares,  Tiruppanandal  and  [389]  Achiram  in  Travancore,  all 
of  which  are  claimed  in  this  suit  as  belonging  to  the  Adhioam  at 
Dharmapuram,  special  marks  of  distinction  are  conferred  upon  the  nomi- 
nee, such  as  some  clothes  and  ornaments,  &c..  called  sundaravadam, 
arukutti  and  a  crystal  lingam  for  worship  called  Odayavar  Puja.  Before 
Tambirans  are  deputed  to  important  Mutts  and  charities,  they  are  also 
taught  a  further  form  of  prayer  called  dikshakurai,  probably  in  view  to 
raise  their  religious  sanctity  in  the  estimation  of  laymen. 

7.  Though    a   similar   procedure   is   followed  in    the    Adhinam    at 
Tiruvavadutorai,  there  is  considerable  oral   evidence  to  the  effect  that  it 
differs  in  several  minor  particulars.     Several  witnesses  say  that  the  mula 
mantram,  or  the  text  taught  a&    that  institution,    is  noo  the  same.     It 
appears  also  that  at  Tiruvavadutorai  a  ceremony  called  Nirvana  Diksha  is 
performed,  and  it  is  not  part  of  the  procedure  a!i    Dharmapuram.     In  the 
former,  the  Tambiran  makes  a  gift  of  his  body,   soul  and  wealth,  not  to 
the  Pandara  Sannadhi,  but  to  God,  and  the  titular  deities  worshipped  in 
the  two  Adhinams  are  not  the  same.     The  external   observances  of  the 
Tambirans  also  differ  though  in  unimportant  particulars. 

8.  In  connection  with  the  mode  in  which  Tambirans  are  ordained   at 
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Dharmapuram,  our  attention  is  drawn  to  the  fact  that  none  but  the 
Pandara  Sannadhi  is  at  liberty  to  admit  a  layman  as  Tambiran.  Though 
the  respondent  denied  it  and  contended  that  every  Tambiran  was  entitled 
to  take  a  disciple,  there  is  considerable  oral  evidence  in  support  of  the 
appellant's  assertion.  It  is  corroborated  by  the  circumstance  that  a  cere- 
mony called  Achariya  Abhishekam  is  performed  only  in  the  case  of 
Tambirans  who  are  raised  to  the  position  of  a  senior  or  junior  Pandara 
Sannadhi.  It  consists  in  anointing  and  bathiug  him  as  an  achariya  or 
preceptor,  and  consecrating  him  a*  such  with  the  recitation  of  religious 
texts  prescribed  for  the  occasion.  Tiie  belief  with  which  it  is  performed 
is  that  unless  a  Tambiran  is  solemnly  consecrated  as  a  preceptor,  he  is  not 
competent  to  initiate  laymen  in  forms  of  prayer  conducive  to  their  spiritual 
happiness  and  to  ordain  laymen  as  Tambirans  witn  efficacy.  Having  regard 
to  the  character  of  these  associations  as  organized  religious  communities 
acting  under  the  guidance  of  a  chief  ascetic  in  disseminating  the  religious 
doctrine  of  his  school  and  Adhinam,  the  usage  which  is  spoken  to  by 
the  witnesses  is  no*;  improbable.  Again,  there  are  several  letters  in  evid- 
ence which  show  that  probationers  attached  to  the  Mutt  at  Benares 
were  sent  [390]  by  former  Tambirans  at  Tiruppanandal,  with  a  request 
that  the  Pandara  Sannadhi  for  the  time  being  might  be  pleased  to  ordain 
them  as  Tambirans,  and  that  the  P-icdara  Sannadhi  ordained  some  and 
did  not  ordain  others.  The  weight  of  evidence  appears  to  us  to  be  in  favour 
of  a  special  usage  by  which  the  Tambirans  of  the  apoellant's  Adhinam 
are  ordained  only  by  the  Pandara  Sannadhi  at  Dharmapuram. 

9.  It  is  conceded  by  the  parties  to  this  suit  that  the  Adhinams  at 
Dharmapuram  and  Tiruvavadutorai  came  into  existence  several  centuries 
ago,  and  long  prior  to  the  institu'ion  of  the  Mutts  at  Benares  and  Tirup- 
panandal, which  form  the  subject  of  the  present  litigation. 

It  appears  that  about  300  years  ago,  when  one  Masilamani  Desigar 
was  the  Pandara  Sannadhi  at  Dharmapuram,  a  Tambiran  of  bis 
Adhinam  called  Gurupara  Tambiran  established  the  Mutt  at  Benares. 
This  individual  is  reputed  to  have  been  an  ascetic  of  great  learning  and 
merit,  to  have  gone  to  Benares  on  pilgrimage,  and  acquired  an  extensive 
reputation  in  Northern  India  as  a  pious  devotee.  The  case  suggested  by 
the  appellant's  oral  evidence  is  that  during  his  stay  at  Benares,  Gurupara 
obtained  considerable  wealth,  and  on  his  return  to  the  South,  he  placed 
his  earnings  at  the  feet  of  his  preceptor,  the  then  Pandara  Sannadhi  at 
Dharmapuram,  in  compliance  with  the  religious  obligation  arising  from 
the  ceremony  of  gift  or  Dattam  already  mentioned,  and  according  to  which 
the  property  acquired  by  a  disciple  of  the  Adhinam  belongs  to  the 
Adhinam  itself,  that  the  Pandara  Sinnadhi  declined  to  accept  the  offer, 
but  told  Gurupara  to  take  back  the  property  to  Benares,  where  it  was 
acquired,  to  found  a  Mutt  there,  and  to  apply  the  property  to  religious 
purposes  and  charities.  Thus,  on  the  appellant's  own  showing,  the  Mutt 
at  Benares  was  established  by  Gurupara  with  the  aid  of  property  acquired 
by  him.  That  Gurupara  was  a  disciple  of  the  Dharmapuram  Adhinam  is 
not  disputed.  Though  the  appellant's  witnesses  profess  to  infer  from  what 
is  reputed  to  have  passed  between  Gurupara  and  his  Pandara  Sannadhi 
a  surrender  of  his  earnings  by  the  former  and  a  re-transfer  by  the  latter, 
the  fact  is  clear  that  the  Mutt  at  Benar  -s  was  nob  founded  with  the  aid 
of  funds  suoplied  from  Che  endowment  of  the  Adhinam  at  Dharmapuram. 

As  Benares  is  considered  by  Hindus  to  be  a  sacred  city  both  in  North- 
ern and  Southern  India,  and  as  the  existence  of  a  Mutt  there    [391]   for 
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the  purpose  of  executing  religious  and  charitable  trusts  under  the  super- 
vision of  an  ascetic  devoted  to  religion  was  regarded  as  a  great  facility  by 
those  who  desired  to  institute  new  charities  in  the  sacred  city,  either 
for  their  own  spiritual  benefit  or  for  that  of  their  deceased  ancestors,  the 
Mutt  founded  by  Gurupara  gradually  rose  in  importance  and  endowed 
wealth,  The  evidence  shows  that  in  the  course  of  its  history,  the  Mutt 
at  Benares  came  to  own  several  subordinate  Mutts,  both  in  Northern  and 
Southern  India,  and  among  the  rest,  we  may  refer  to  the  Mutts  at 
Morangi  in  Nepaul  and  at  Achiram  in  Tr,wancore,  at  Chidambaram, 
Bamesvaram,  Kutnbakonam.  and  Trichinopoly.  It  shows  also  that  it 
was  the  practice  of  its  Tambirans  to  visit  Hindu  princes  and  noblemen, 
to  inspire  them  with  esteem  and  respect  for  their  learning  and  piety,  and 
then  to  induce  them  to  found  and  endow  charities  at  Benares,  and  to 
commit  the  endowments  to  their  management  and  superintendence  and 
that  of  their  successors  in  the  Mutt.  The  subjoined  table  indicates  the 
course  of  succession  at  Benares  until  the  early  part  of  the  last  century, 
when  one  Tillanayaka  Tambiran  established  the  Mutt  at  Tiruppanandal 
(see  Exhibit  17). 


Kumara  Gurupara  Tambiran  (the  founder). 


Chokkanadha  Tambiran. 


Arunachala  Tambiran. 


Ambalavana  Tambiran. 


Sadayappa  Tambiran. 


Tillanayaka  Tambiran. 

Seeing  that  there  had  been  six  cases  of  succession  at  Benares  before 
tbe  Mutt  at  Tiruppanandal  came  into  existence,  there  was  but  one  Mutt 
for  the  administration  of  the  Benares  charities  for  a  period  of  150  to  180 
years,  25  to  30  years  being  taken  to  represent  each  generation  on  the 
average.  Beyond  the  fact  that  these  Tambirans  were  Dharmapuram  men, 
and  that  there  was  an  inscription  on  the  Benares  Mutt  that  it  was  the 
Dharmapuram  Mutt,  the  [392]  evidence  affords  no  information  as  to  the 
usage  which  regulated  the  succession.  The  first  and  the  sixth  Tambirans 
were  admittedly  Dharmapuram  men,  and  in  advertence  to  the  ordinary 
mode  in  which  the  succession  in  a  spiritual  family  is  kept  up,  it  would  be 
reasonable  to  infer  in  the  absence  of  evidence  to  the  contrary,  that  the 
intermediate  ascetics  were  also  Dharmapuram  men.  As  to  the  inscription, 
it  is  by  no  means  conclusive  in  regard  to  the  question  of  subordination  or 
agency  at  issue.  A  disciple  founding  a  Mutt  would  ordinarily  designate 
it  after  the  Adhinam  to  which  he  belongs  ;  but  it  would  be  unsafe  to  infer 
from  it  without  more  that  it  was  subordinate  to  the  Panda ra  Sannadhi 
at  Dbarmapuram  in  regard  to  management  and  selection  of  successors. 
The  name  of  the  founder,  Gurupara,  appears  also  in  the  inscription,  and 
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the  words  are — "  Kumaraswami  Mutt  of  the  Dharmapuram  Adhinam  in 
the  Kaidara  Ghutt  "  (Benares).  There  is  on  this  point  the  evidence  of 
several  witnesses  for  the  appellant  who  saw  the  inscription  (2,  4,  8,  9,  33, 
34,  36,  48  and  55),  and  tho  witnesses  6  and  14  examined  on  commission  at 
Tinneveliy,  and  there  is  no  reason  to  think  that  it  is  not  bona  fide. 

10.  In  the  time  of  Tillanayaka  Tambiran,  he  conceived  the  idea  of 
establishing  a  Mutt  atTiruppanandal  in  aid  of  the  Benares  charities.  He 
probably  believed  that  there  were  several  pious  rajas,  zamindars  and  rich 
men  in  Southern  India,  who  might  be  induced  to  substitute  permanent 
endowments  for  contributions  in  money  made  from  time  to  time,  and  to 
institute  and  endow  new  charities,  and  that  the  Tambiran  at  Tiruppanandal 
might  better  realize  the  income  of  the  endowments  which  might  be  situated 
in  the  south.  As  appears  from  exhibit  1273,  the  Matam  at  Tiruppanan- 
dal was  founded  as  a  banking  house  or  agency,  in  view  to  making  collec- 
tions from  existing  endowments,  to  receiving  fresh  offerings  or  contribu- 
tions in  money,  and  to  accepting  and  managing  new  endowments 
which  might  be  created  in  aid  of  new  charities  instituted  at  Benares.  It 
is  also  in  evidence  that  the  Tambiran  at  Tiruppanandal  issued  hundis 
on  the  Mutt  at  Benares,  and  cashed  hundis  issued  from  Benares  and 
charged  a  discount,  creating  thereby  an  extra  source  of  income  for  the 
two  Mutts.  The  appellant's  averment  was  that  Siva  Giyana  Desigar 
was  the  tenth  Pandara  Sannadhi  at  Dharmapuram,  and  that  by  his 
order  Tillanayaka  went  to  Tiruppanandal  and  established  the  Mutt 
there.  The  oral  evidence  on  this  point  is  that  Tillanayaka  is  reputed 
[393]  to  have  founded  the  Mutt  under  the  orders  of  the  Pandara  Sannadbi. 
Seeing  that  the  spiritual  relation  between  them  was  that  of  a  preceptor 
and  disciple,  it  is  by  no  means  improbable  that  the  institution  was 
established  in  consultation  with  the  Pandaram  at  Dharmapuram,  but 
there  is  not  a  particle  of  evidence  to  show  that  any  contribution  was  made 
from  the  funds  of  the  Adhinam  either  towards  the  erection  of  the  Mutt 
or  towards  endowing  it.  The  presumption  is  that  Tillanayaka,  who  came 
from  Benares  and  who  was  then  the  Tambiran  in  charge  of  the  Mutt 
there,  built  the  Mutt  at  Tiruppanandal  and  purchased  property  for  its 
benefit  with  the  moneys  he  brought  from  Benares.  The  subjoined  table 
indicates  the  course  of  succession  at  Tiruppanandal  from  the  time  of  Tilla- 
nayaka to  that  of  Eamalingam,  who  died  in  I860 : — 

i 

Tillanayaka  Tambiran  (the  founder,  1720—56). 
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Kumara  Gurupara  Tambiran  (1756—91). 

3 

Chitauifoaranadha  Tambiran  (179-2—98). 


Sadayappa  Tambiran  (1798—1836). 

5 
Oanapati  Tambiran  (1836—38). 

6 
Ramalinga  Tambiran  (1838—41). 


Chokkalinga  Tambiran  (1841—52). 


Ganapati  Tambiran  (1852—53). 


Bamalinga  Tambiran  (1853—80). 
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11.  The  appellant  asserted  in  his  plaint,  1st,  that  he  was  the  owner  of 
the  properties  in  suit ;  2ndly,  that  the  right  of  appointing  Tambirans  to 
Tiruppanandal  and  Benares  was  vested  in  him ;  and,  3rdly,  that  no  one  but 
a  disciple  of  his  Adhinam  was  eligible  for  such  appointment.  We  shall  now 
give  a  brief   account  of  the  management  of  each  Tambiran,   and  note  the 
leading  facts  which  [394]  throw  lighten  each  ground  of  claim.  As  already 
observed,  Tillanayaka  was  the  first  Tambiran  at  Tiruppanandal,  and  he  was 
in  management  from  1720  to  1756.   He  built  the  Mutt,  purchased  lands  and 
took  mortgages  from  various  persons  in  his  own  name.     These  transactions 
are  evidenced  by  Exhibits  45  to  79,   and  they  extend  from  1740  to   1754, 
nearly  Rs.  17,000  being  invested  by  him  in  land  during  this  period.     Bach 
document  contains  a'clause  that  the  land  sold  or  mortgaged  shall  be  enjoyed 
by  the  alienee  and  "  his  successors  in   the  line  of  disciples."     It  appears 
that  several  villages   were  granted   to  him  as  endowments   for  charities 
instituted  at  Benares  in  his  time.     He  obtained  one  village  from  the  Rani 
of  Tanjore  in  1720    (Exhibit   A),  two   villages   from   the  Zamindar   of 
Ramnad  in   735   (Exhibit    E51),    three    villages  from  the  rulers  of  the 
Nayak  Dynasty  in  1725    (Exhibit  782),  and  one   from  the  Zamindar  of 
Torayur,   in    the  district   of  Trichinopoly  about  the  same  time  (Exhibit 
1392).     The  grantee  named    in  all    these    documents   was    Tillanayaka 
Tambiran  and  not  the  Pandara  Sannadbi  at  Dharmapuram.     In   Exhibits 
A  and  E51    he  is  described  as  "  a  disciple   of  Dharmapuram,"  and    "  a 
disciple  of  the   Pandara  Sannadhi   at  Dharmapuram."     In  Exhibit  782, 
however,  he  is  described  as  "  the  head  of  the  Adhinam  dispensing  Benares 
charities."  It  is  stated  further  in  Exhibit  E51  that  the  villages  are  to  be 
enjoyed  by  the  grantee  and  "  his  successors  in  the  line  of  disciples."     It  is 
clear  then  that  Tillanayaka  had  funds  in  his  possession  wherewith  he  was 
able  to  build  the  Mutt  at  Tiruppanandal  and  to  invest  about  Rs.  17,000  in 
landed  property,  and  that  he   procured  grants    of  seven   villages  for   the 
support  of  charities  instituted  at  Benares  and  entrusted  to  his  management. 
As  regards  the  property  purchased  or  taken  in  mortgage  by  him,  his  inten- 
tion was  that  it  should  descend  to  his  successors  in  the  line  of  disciples. 
As  to  the  charities  and  their  endowments.  Exhibit  E51   stated  in  express 
terms  that  the  succession  to  management  was  to  be  in  the  line  of  disciples, 
and  though  the  other  documents  are  silent  on  this  point,  the  fact  that  the 
donors  knew  that  the  person  to  whose  care  they  entrusted  the  charities  and 
the  endowments  which  they  permanently  instituted  was  an  ascetic  in  the 
charge  of  a  Mutt  gives  rise  to  the  presumption  that  they  intended  that  the 
right  of  management  should  descend  in  acaordance  with  the  law  of  succes- 
sion applicable  to  it.     It  is  no  doubt  true  that  in  some  of  the  endowment 
deeds,    the   grantee  is  described  [395]    as  a    disciple    of  the    Adhinam 
at  Dharmapuram,  but  there  is  nothing  in  those  documents  to  indicate 
that    they    are    more  than   words    of   description.     In  this  connection, 
however,    we  should  draw  attention  to  Exhibit  W52,  which  relates  to  a 
money    grant    of    3,000  pagodas  as    a  permanent  endowment    for    the 
performance  of  a  charity  newly  founded  at  Benares  as  described  therein. 
The  document  purports  to  be  a  joint  undertaking  or  agreement  executed 
in  1725  by  the  then  Pandara  Sannadhi  of  the  Adhinam  at  Dharmapuram, 
by  Tillanayaka  Tambiran  as  manager  of  Kasi  (Benares)  charities,  and  by 
Kumarasami  Tambiran  of  Benares  in  favour  of  the  donor  Chinna  Muttu 
Chetti  of  Madras.     The  material  portion  of  the  document  is  this — "  We, 
the  Pandara  Sannadhi  of  Dharmapuram,  Tillanayaka  Tambiran  and  his 
successors  in  the  management  of  his  Mutt  and   Kasi   (Benares)  charities, 
the  subsequent    karthas    (owners)    of  the    Adhinam    and   Kumarasami 
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Tambiran,  agent  of  the  Benares  charities,  bind  ourselves  to  conduct  the 
charity  mentioned  herein  without  detriment  to  it  so  long  as  the  sun  and 
moon  shall  endure." 

There  can  be  no  doubt  that  upon  the  true  construction  of  this  docu- 
ment, the  Pandara  Sannadhi  was  a  joint  trustee  with  reference  to  this 
money  endowment.  Having  regard  to  the  fact  that  the  undertaking  was 
given  by  the  Tambiran  who  was  actually  to  execute  the  trust  at  Benares 
as  agent,  by  Tillanayaka  as  the  manager  of  the  Mutt  at  Tiruppanandal 
and  of  the  Benares  charities,  and  by  the  Pandara  Sannadhi  as  the  head 
of  the  Adhinam,  it  is  not  unreasonable  to  infer  that  the  Pandara  Sannadhi 
and  his  successors  were  regarded  by  the  donor  as  controlling  rather  than 
managing  trustees.  This  document  is  further  evidence  of  an  admission 
on  the  part  of  the  appellant's  and  respondent's  predecessors  to  the  effect 
that  in  Tillanayaka's  time  the  Mutt  at  Tiruppanandal  was  the  principal 
Mutt ;  that  the  Mutt  at  Benares  was  regarded  as  a  mere  agency,  and  that 
each  of  the  trustees  at  Dharmapuram  and  Tirunpanandal  had  his  own 
line  of  successors.  It  shows  also  that  at  that  time  there  were  cordial 
relations  between  the  Pandaram  at  Dharmapuram  and  the  Tambirans  at 
Tiruppanandal  and  Benares,  and  co-operation  on  their  part  when  required 
in  guaranteeing  due  administration  of  particular  charities. 

12.  The  second  Tambiran  at  Tiruppanandal  was  Kumara  Gurupara 
Tambiran,  who  succeeded  Tillanayaka  about  1756.  He  was  probably  the 
Benares  agent  named  in  Exhibit  W52  a-*  he  was  also  described  in 
some  documents  as  Kumarasami,  but  there  ia  no  [396]  evidence  to 
show  the  specific  ground  on  which  his  succession  rested  except  Exhibit  17, 
to  which  we  shall  presently  refer.  Like  his  predecessor  he  invested  money 
in  land  and  made  purchases  in  his  own  name  without  any  reference  or 
allusion  to  the  Pandara  Sannadhi  for  the  time  being,  and  induced  rajas 
and  zamindavs  to  add  to  the  charities  and  their  endowments  at  Benares 
under  his  management  or  superintendence.  Exhibits  80  to  104  show  what 
purchases  and  mortgages  were  made  or  taken  by  him,  and  they  extended 
from  1755  to  1789,  aggregating  in  value  nearly  Es.  4,600  or  Es.  5,000. 
They  also  contained  a  clause  which  provided  for  the  enjoyment  of  the  pro- 
perty purchased  by  the  purchaser  and  his  successors  in  the  line  of  disciples. 
In  connection  with  the  new  charities  established  at  Benares  and  in  other 
places,  he  obtained  four  villages  from  the  Eajah  of  Tanjore  under  Exhibits 
B  and  C,  three  villages  from  the  Zarnindar  of  Sivaganga  (Exhibits  Y43  and 
A47),  and  three  villages  from  the  Zamindar  of  Kalastri  and  the  Jaghirdar  of 
Mogarlapalayam  in  1759  and  1763  under  Exhibits  778  and  781.  He 
obtained  also  another  village  from  the  Zamindar  of  Kalasfcri  for  the  sup- 
port of  a  charity  at  Eamesvaram  under  Exhibit  780  in  the  year  1785.  The 
grantee  named  in  all  of  them  was  Kumara  Gurupara  Tambiran,  but  in 
Exhibit  Y46  he  was  described  as  the  disciple  of  Muttukumara  Desigar,  the 
Pandara  Sannadhi  of  Dharmapuram  at  that  time.  In  Exhibits  Z46  and 
A47,  he  and  his  successor  were  described  as  the  disciples  of  Siva  Giyana 
Sambandha  Desigar  or  Giyana  Sambandha  Desigar  of  Dbarmapuram. 
Exhibits  780,  781,  Y46,  provided  that  the  succession  to  management  was 
to  be  in  "  the  line  of  disciples."  In  Exhibits  780  and  781,  the  grantee 
was  described  as  "  self-dependent,"  and,  although  considerable  stress  was 
laid  on  the  expression  at  the  hearing  of  this  appeal  on  behalf  of  the 
respondent  as  being  indicative  of  independence,  it  appears  to  us  that 
the  words  were  only  terms  of  courtesy  used  in  reference  to  pious  ascetics 
who  are  considered  to  have  subdued  their  passions  and  wordly  desire  and 
to  have  become  on  that  ground  self-dependent  or  self •  controlled.  During 
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1887       the  period  of  the  second   Tambiran  also  there  wera   money  grants  made 

APRIL  6.    as  endowments   of   new   Benares   charities   of  the  values  of  1,800  and 

2,400  pagodas   by   two  wealthy    men    in  the  town  of  Madras.     They  are 

APPEL-     evidenced   by   Exhibits  X52  and    Y52,  which  were  jointly   executed  in 

LATE       1778  and  in  1788  by  the   then  Pandara   Sannadhi  at   Dharmapuram,   by 

CIVIL.      Kumara   Gurupara  Tambiran   as    [397]   manager   of  Benares  charities, 

and  by   Kasi  (Benares)    Kandappa  Tambiran  to  guarantee  to  the  donors 

10  M.  375.    due  administration   of  the  endowments  instituted  by  them.     In   terms 

they  are  similar  to  Exhibit  W52.     They  show  that  the  donor  associated 

the    three    persons    and    their    successors    as    joint   trustees,   thafe    the 

Tambiran  at  Benares  was  regarded  as  an  agent,  whilst  the  Tambiran  at 

Tiruppanandal  was  looked  upon  as  the  manager  of  Benares  charities,  that 

each  of  the  responsible  trustees  was  considered  to  have  a  distinct   line  of 

successors,  and  that  the  probable  intention  was  to  make  the  local  Tambiran 

at  Benares  who  was  to  execute  the  trust,  the  Tambiran  at  Tiruppanandal 

who  was  recognized  as  the  manager  and  superintendent,  and  the  Pandara 

Sannadhi  to  whom  both  owed  allegiance  as  their  preceptor  and  spiritual 

superior  responsible  for  the  efficient  performance  of  the  charities  to  which 

the  money  grants  related. 

13.  Kumara  Gurupara    Tambiran    died    about  1790  and    he  was 
succeeded  by  one  Chitambaranadha   Tambiran.     It    is  not   clear   what 
became  of  Kandappa  Tambiran   at  Benares  who  joined  in  the  execution 
of  Exhibits  X52  and  Y52.     Chitambaranadha  was  in  management    at 
Tiruppanandal  but  for  eight  years  and  died  in  1798.     During  this  period 
two  new  charities  were  founded  and  were  endowed  with  grants  of  1,200 
and  1,600  pagodas.     These  charities  were    instituted  in  the   towns   of 
Kumbakonam  and  Chidambaram  in  the  districts  of  Tanjore  and  South 
Arcot,  and  documents  guaranteeing  their  due  performance  were  executed 
jointly  by  the  Tambiran  at  Tiruppanandal  and  by  the  Pandara  Sannadhi 
at  Dharmapuram  in  1791  and  1794  (Exhibits  Z52  and  A53).     In  both,  the 
Pandara  Sannadhi  is  described  to  have  joined  in  their  execution,  and  in 
the  execution  of  Exhibit  A53a'one  Sadayappa  Tambiran,  the  then  Tambiran 
of  the  Benares  Mutt,  joined.     It  is  not  stated  in  terms  in   these  docu- 
ments that   Chitambaranadhan   was  a   Dharmapuram  man  ;  but  it  is  by 
no   means  probable  that  the   Pandaram  at   Dharmapuram  would  have 
joined   in   giving   an   undertaking  if  he  had  not   been    his   disciple  or  a 
Tambiran  of  his  Adhinam.     Exhibit  E53  suggests  the   inference  that  he 
was  the  first  disciple  who  succeeded  Kumaraguru  Tambiran.  Chitambara- 
nadhan died  in  1798,  and  he  was  succeeded  by  Sadayappa,  who  was  the 
Tambiran  in  immediate  charge  of  the  Mutt  at  Benares. 

14.  Thus  from  1722  to  1798,  which  we  term  as  the  first   period  of 
[398]  the  history  of  management  at  Tiruppanandal,  there  were  three  cases 
of  succession,  and  in  two  the  successor  was  the  Tambiran  in  charge  of  the 
Mutt  at  Benares,  who  was  regarded  as  the  agent  or  junior  of  the  Tambi- 
ran at  Tiruppanandal.     The  same  was  probably  the  case  also  as  to  Chi- 
tambaranadhan's  succession,  although  there  is   no  conclusive  evidence  in 
regard  to  it.    In  Exhibit  17,  however,  the  sixth  Tambiran,  Ganapati,  stated 
in  1838,  when  there  was  no  dispute  as  to  succession,  that  each  Tambiran 
appointed  his  successor,  both  prior  and  subsequent  to  the  establishment 
of  the  Mutt  at  Tiruppanandal.     It  appears  further  that  the  Tambirans  at 
that  station  built  the  Mutt,  purchased  lands  for  its  support  and  obtained 
grants  of  villages  for  charities  instituted  at  Benares,  Chidambaram,  Rames- 
varam  and  Kumbakonam  and   in  other   places    and   committed    to  their 
management.     The  course  of  succession  indicated  as  well  by   the  endow- 
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ment-deeds  as  by  the  sale-deeds  was  the  line  of  disciples.  It  appears 
further  that  they  were  all  Dharmapurarn  men.  The  procedure  of  the 
Adhinam  already  mentioned,  and  according  to  which  no  one  but  the  Pan- 
dara  Sannadhi  can  appoint  a  Tambiran,  affords  prima  facie  ground  for  the 
inference  that  the  Tambirans  at  Benares  and  Tiruppanandal  must  have 
been  originally  supplied  by  the  Pandara  Sannadhi  or  procured  from 
Dharmapuram.  though  their  subsequent  elevation  to  the  headship  of  the 
Mutts  was  the  result  of  selection  made  by  their  predecessors. 

15.  We  pass  on  to  the  second  period  in  the  history  of  management  at 
Tiruppanandal  extending  from  the  time  of  Sadayappa,  the  fourth  Tam- 
biran, to  that  of  Ramalinga,  the  sixth  Tambiran.     During  this  period  from 
1798  to  1841,  we  observe  traces  of  an  organized  procedure  in  regard  to 
management  and  succession.     Like  his  predecessors,  Sadayappa  purcha- 
sed lands  for  the  Mutt  for  nearly  Es.  4,600  under  Exhibits  105  to  151,  and 
like  them  he  also  added  to  the  charities  and  endowments  administered  from 
Tiruppanandal.     Exhibits  774,  775,  776,  777,  D53,  and  E53  show  that 
six  new  charities  were  instituted  at  Benares,  Ramesvaram  and   Kumba- 
konam,  endowed  with  grants  of  villages   hy  the  Eaja  of  Karvetnagar,  in 
the  district  of  North  Arcot.     Sadayappa  was  the  grantee  named  in  them  all ; 
in  Exhibits  774-7,  he  was  described  as  the  superintendent  or  dispenser 
of  Benares  charities  ;  and  in  Exhibit  D53,  he  was  described  as  the  third 
disciple  of  Tillanayaka  Pandaram,  a  disciple  of  the  Dharmapuram  Pandara 
Sannadhi ;  and  in  Exhibit  E53,  he   was  described  as  the  second  [399] 
disciple  (in   the   order   of   succession)  of  Kumara  Gurupara   Tambiran. 
Exhibits   778  and  106  to  151  indicate  that  the  succession  contemplated 
by  the  donor  and  by  the  Tambiran  was  a  succession  in  the  line  of  disciples. 
Again  Exhibit  786,  which  purports  to  be  a  copy  of  the  order  issued  by  the 
Collector  of  Tanjore  in  1802,    shows  that,  the  village  of  Virakkan  was 
proved  to  have  been  granted  as  the  endowment  of  a  charity  instituted  at 
Benares.     Whilst  grants  of  land  show  that  Sadayappa  was  the  real  grantee 
the  two  money  grants  made  in  1798  were  made  on  account  of  Benares 
charities    on  the   joint  undertaking   of   the  Pandara   Sannadhi,    of  the 
Tambiran  at  Tiruppanandal,  who  was   described  as  the  manager  of    Kasi 
(Benares)  charities  and  of  the  Tambiran  at  Benares,  that  they  will  be  duly 
administered. 

16.  Here  we  should  also  draw  attention  to  a  few  documents  which 
throw   light  on  the  nature   of  the  endowment  at  Achiran   in  Travancore 
territory.     Though  it  is  not  included  among  the  properties  now  in  litiga- 
tion,   documents  relating  to  it   and  the  correspondence  which    took  place 
between  the   Tambiran  there  and  the   Pandara  Sannadhi  were  referred  to 
at  the  hearing  in  elucidation  of  the  main  question  at  issue.     Although  the 
original  grants  have  not  been  produced,  still  Exhibits  D  to  G,  dated    1802 
and  1837,  which  purport  to  be  copies  of  accounts  of  measurement  prepared 
by  the   Travancore  Government,    describe  the  endowment  as  made  partly 
for  the  Mahesvara  or  Guru  Puja  in  the  Mutt  at  Dharmapuram,  and  partly 
in  support  of  Benares  charities  and  as  standing  in  the  name  of  the  Pandara 
Sannadhi  at  Dharmapuram.     In  this  connection  we  may  also  refer  to  two 
letters  addressed  to  him  by  the  Tambiran  at  Achiram.     In  exhibit  B35, 
dated  Maroh  1833,  he  applied  to  Dharmapuram  for  an  order  that  the  title- 
deeds  which  were  at  Sivasilum  with  the  junior  Pandara  Sannadhi  should 
be   transmitted  to  him    for  production    before  the  Dewan  who,  it  appears 
was  then  holding  some  inquiry  in  regard  to  grants    made  free  of  assess- 
ment.    The  title-deeds  are  mentioned  as  "  those  in  our  favour  relating  to 
the  sarvaraanyam  (rent-free  lands)  of  Sivagiyanapuram  as  well  as  to  other 
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1887       lands  here  belonging  to  the  Adhinam."     The  second  letter,  Exhibit  035,  we 
APRIL  6.     refer  to  is  the  one  dated  May  1833,  in  which  he  protested  against  an  order 

from  Dharmapuram   that  he  should  first  submit  his  accounts  to  a  Karbar 

APPEL-  Tambiran  and  then  forward  them  to  Dbarmapuram.  In  this,  Chokka- 
LATE  lingam,  the  local  Tambiran,  who  became  the  Tambiran  of  Tiruppanandal 
CIVIL.  C^OO]  in  1842,  said  as  follows  :  "  You  were  not  pleased  to  direct  when  I 
was  appointed  that  I  should  act  in  accordance  with  the  views  of  the 
10  M.  378.  Karbar  Tambiran,  and  it  was  not  usual  to  do  so  in  the  days  of  my  pre- 
decessors. I  shall  submit  my  accounts  direct  to  your  Sannidanam  and 
obey  your  orders  only,  but  I  will  not  submit  them  to  the  Karbar  or  any 
other  Tambiran  or  act  under  his  orders."  Though  we  are  not  prepared  to 
hold  that  as  evidence  of  title  the  survey  account  prepared  by  the 
Travancore  Government  is  more  satisfactory  than  the  survey  accounts 
prepared  by  the  British  Government,  yet  this  portion  of  the  evidence 
taken  together  with  the  letters  conveys  the  impression  that  the  original 
grantee  of  the  endowment  at  Achiram  was  perhaps  the  Pandara  Sannadhi 
at  Dharmapuram,  that  the  grant  was  obviously  made  in  part  for  the 
benefit  of  the  Mubt  at  Dharmapuram  and  in  part  for  the  support  of  a 
Benares  charity,  that  the  local  Tambii-an  submitted  accounts  to  Dharma- 
puram and  acted  in  subordination  to  the  Pandara  Sannadhi,  and  that 
orders  were  issued  to  him  both  from  Dharmapuram  and  from  Tiruppa- 
nandal. It  is  not,  however,  necessary  to  determine  for  the  purposes  of 
this  appeal  the  relation  of  the  Pandara  Sannadhi  in  regard  to  so  much  of 
the  endowments  at  Achiram  as  is  administered  from  Tiruppanandal  in  aid 
of  Benares  charities,  but  it  is  sufficient  to  say  that  whatever  may  be  that 
relation,  it  does  not  necessarily  extend  to  the  properties  in  suit. 

17.  We  pass  on  to  some  letters  which  throw  light  on  the  relation 
between  the  Mutts  at  Tiruppanandal  and  at  Benares.  It  will  be  remem- 
bered that  they  were  in  their  origin  two  branches  which  had  a  common 
trunk,  and  that  though  the  original  Mutt  was  at  Benares,  yet  the  institu- 
tion at  Tiruppanandal  was  regarded  as  the  principal  or  leading  branch,  and 
that  at  Benares  as  a  subordinate  branch  both  in  the  time  of  Tillanayaka 
Tambiran  and  Kumara  Gurupara,  Tambiran.  It  is  probable  that  the  same 
relation  continued  in  the  time  of  Chitambaranadhan,  for  he  appears  to 
have  been  raised  from  Benares  to  Tiruppanandal.  Though  Benares  was 
the  seat  of  the  original  Mutt  and  the  place  where  the  charity  was  actually 
executed,  yet  Tiruppauandal  was  recognized  since  its  foundation  as  the 
principal  Matam,  probably  because  the  senior  Tambiran  who  was  usually 
regarded  as  the  chief  and  responsible  manager  and  as  better  fitted  to 
exercise  supervision,  fixed  it  as  his  seat  and  as  the  centre  of  control.  It  is 
in  evidence  that  about  1802  one  Kumarasami  reported  to  the  representative 
of  a  zamindar,  who  [401]  had  instituted  one  of  the  Benares  charities,  that 
he  was  appointed  to  the  Mutt  at  Benares  by  the  former  Tambiran  by  will, 
and  that  he  made  no  allusion  to  the  Tambiran  at  Tiruppanandal.  It 
appears,  however,  that  about  1820  Sadayappa  accompanied  Sorboji, 
Maharajah  of  Tanjore,  who  went  to  Benares  on  pilgrimage  and  then 
re-established  his  authority  as  the  responsible  and  chief  manager.  When 
he  returned  to  Tiruppanandal,  he  left  the  Mutt  at  Benares  under  the 
management  of  a  senior  and  a  junior  Tambiran  named  Aiyarappa  and 
Eamalinga,  and  ever  since  Sadayappa  treated  them  as  if  they  were  his 
subordinates  and  bound  to  carry  out  his  instructions.  In  December 
1825  he  called  attention  to  certain  complaints  made  to  the  Baja  of 
Tanjore,  and  issued  orders  that  the  charities  should  be  conducted  as 
usual,  that  the  grievance  brought  to  nofice  should  at  once  be  redressed, 
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and  that  the  matter  should  be  reported  to  Tiruppanandal  (Exhibit  924). 
In  another  letter  written  in  the  same  month,  he  censured  Eamalinga  in 
terms  of  severity,  calling  him  "  the  most  stupid  of  the  stupid"  (Exhibit 
922).  In  April  1827  he  states  that  he  had  instructed  Aiyarappa  to  pro- 
ceed  to  Morangi  in  Nepaul,  and  to  arrange  for  providing  the  Tambiran 
there  with  an  assistant  and  for  the  efficient  management  of  the  charities 
in  that  place,  and  to  leave  Eamalinga  in  charge  of  the  Mutt  at  Benares 
during  his  absence  (Exhibit  937).  In  June  1828  he  censured  the  Tambirans 
at  Benares  for  contracting  debts  and  called  for  detailed  information  re- 
garding them  (Exhibit  936).  E-'tmalinga  complained  to  Sadayappa  against 
the  character  and  management  of  Aiyarai  pa  in  several  letters.  Exhibit 
921  is  a  letter  addressed  to  Sadayappaby  Alagia  Tii  uchitambala  Tambiran, 
the  manager  of  the  Mutb  at  Morangi  in  Nepaul,  and  the  latter  asked 
the  former  to  send  a  senior  Tambiran  and  also  a  junior  to  manage  a 
subordinate  Mutt  in  a  place  called  Vijayapur.  He  asked  further  for  an 
advance  of  Rs.  2,000  to  enable  him  to  liquidate  certain  debts  contracted 
for  the  benefit  of  the  Mutt  under  him  and  promised  to  repay  the  loan  in 
two  years  The  foregoing  evidence  leads  to  the  inference  that  during 
Sadayappa's  time,  the  Tambirans  of  the  Mutt  at  Benares  and  Morangi 
recognized  him  as  their  superior  and  acted  in  subordination  to  him  and 
under  his  supervision  and  control. 

18.  As  to  the  relation  between  Tiruppanandal  and  Dharmapuram, 
it  should  be  steadily  borne  in  mind  that  the  Pandara  Sannadhi  was  the 
spiritual  superior  of  Sada^appa  as  one  of  the  [402]  Tambirans  of  the 
Dharmapuram  Adhinam.  But  the  contention  for  the  appellant  is  that 
there  is  the  relation  of  master  and  servant  or  of  principal  and  agent 
between  them  with  reference  to  the  administration  of  the  Mutt  at 
Tiruppanandal  and  its  charities.  The  following  are  the  facts  which  appear 
in  evidence  during  Sadayappa's  time  :  — 

(i)  In  April  1823  Ganapati,  the  junior  Tambiran  at  Tiruppanandal, 
paid  Es.  175  to  the  junior  Pandara  Sannadhi  in  Tinnevelly,  to  enable  him 
to  meet  the  expenses  of  Guru  Puja  in  his  Mutt  (Exhibit  E4).  (ii)  In  Sep- 
tember 1823  Ganapati,  Sadayappa's  junior,  said  to  the  Pandara  Saunadhi 
at  Dharmapuram  in  a  letter,  "  I,  your  irrevocable  slave,  will  do  your  bid- 
ding and  nothing  else."  (Hi)  With  reference  to  a  village  called  Sethur,  the 
letter  states  that  ib  may  not  improve  our  income,  but  the  village  will 
become  ours  (Exhibit  F4).  (iv)  In  another  letter  written  in  reply  to  an 
application  made  from  Trichinopoly  for  an  expression  of  opinion  or  for 
some  favour,  Ganapati  said,  "  The  Pandara  Sannadhi  is  the  master  and  pos- 
sesses the  power  of  establishing  and  disestablishing  things.  Send  all  the 
lettersyou  wrote  to  us  to  him.  If  we  express  an  opinion,  he  may  take  offence." 
(v)  Exhibits  G52,  H52,  K52  and  L52  show  that  the  Tambiran  at  Tirup- 
panandal bought  materials  and  repaired  the  Eastern  and  "Western  temples 
at  Dharmapuram  at  his  own  expense,  (vi)  Similarly,  the  letters  filed  as 
Exhibits  J4  and  K4  prove  that  the  kitchen  at  Dharmapuram  was  repaired 
under  the  orders  of  the  Tambiran  at  Tiruppanandal.  (vii)  Exhibits  G4  and 
H4  show  that  on  one  occasion  Sadayappa  sent  some  articles  for  use  during 
a  Guru  Puja  at  Dharmapuram,  and  that  on  another  occasion,  when  the 
junior  Pandara  Sannadhi  was  at  Tiruppanandal,  he  arranged  for  his  per- 
forming Guru  Puja  on  a  scale  suitable  to  his  high  position  as  religious 
preceptor  or  Achariyar.  It  was  suggested  that  these  contributions  and 
declarations  indicate  subordination.  The  allusion  to  Ganapati's  position 
as  an  irrevocable  slave  has  evident  reference  to  the  ceremony  of  Dattam  or 
gift,  according  to  which  every  Tambiran  becomes,  by  reason  of  hisordina- 
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tion,  a  slave  of  his  Pandara  Sannadhi  in  a  spiritual  sense.  Guru 
Puja  is  the  anniversary  of  the  Pandara  Sannadhi's  Guru  or  precep- 
tor, and  it  is  an  occasion  when  all  his  disciples  are  considered  to  be 
under  a  spiritual  obligation  to  make  contributions  according  to  their 
means.  The  relation  between  preceptor  and  disciple  [403]  is  in 
a  spiritual  sense  analogous  to  that  of  father  and  son,  and  it  may  well 
be  that  the  repair  of  the  Eastern  and  Western  temples  and  of  the 
kitchen  at  the  cost  of  the  disciple  was  regarded  as  an  act  of  filial  piety 
or  liberality.  The  declaration  that  the  Pandara  Sannadhi  is  the  master 
and  can  do  and  undo  things  at  his  pleasure,  is  an  extravagant  mode  of 
exoressing  his  importance  as  the  chief  preceptor  or  head  of  the  association 
of  Tambirans.  The  allusion  to  the  village  of  Sethur  and  the  remark  that 
if  an  opinion  is  expresed,  the  Pandara  Sannadhi  may  take  offence,  may 
possibly  refer  to  some  act  connected  with  management,  but  the  letters  are 
not  sufficiently  specific  to  enable  us  to  sea  what  particular  matter  the 
writer  had  then  before  his  mind.  However  this  may  be,  the  weight  due  to 
those  acts  must  be  determined  with  reference  to  other  acts  done  by 
Sadayappa  in  connection  with  his  management  at  Tiruopanandal. 

Amongst  these,  we  shall  first  mention  the  transactions  evidenced  by 
Exhibits  582  and  583,  which  bear  date  June  1829.  The  first  was  a  lease 
of  some  Adhinam  land  granted  by  the  then  Pandara  Sannadhi  to  Sada- 
yappa, and  the  second  was  a  conditional  sale  of  Adhinam  property 
executed  by  way  of  mortgage.  The  last-mentioned  document  provides 
that  "  you  (Sadayappa)  should  enjoy  the  purchase  so  long  as  the  sun  and 
moon  last  and  in  the  line  of  your  disciples."  It  must  be  noted  here  that 
this  mode  of  dealing  with  each  other  is  not  compatible  with  the  present 
contention  that  the  Pandara  Sannadhi  is  the  owner  of  everything  at 
Tiruppanandal  or  the  sole  responsible  trustee,  and  that  the  Tambirans 
at  Tiruppanandal  are  merely  his  agents,  subordinates  or  servants. 

19.  Another  matter  which  deserves  to  be  noticed  is    the  association 
of  a  junior  with  the  senior  Tambiran  in  management  at  Tiruppanandal. 
Judging    from  the    papers  before  us,  Ganapati    was    the    first   junior 
Tambiran  at  Tiruppanandal,  and  prior  to  Sadayappa's  succession,  the 
Tambiran  at  Tiruppanandal  was  on  his  death  succeeded  by  the  agent  or 
junior  in  charge  of  the  Benares  Mutt.     Probably  the  necessity   for  the 
services  of  a  junior  at    Tiruppanandal  was  felt,  because  it  would,  on  the 
one  hand,  give    an  opportunity  to  the  senior  to  see  whether  the  junior 
might  be  relied  upon  as  a    competent  successor,    whilst  it  would  enable 
the  junior  to  acquire  experience  before  he  became  the  head  of   the  Mutt. 
It  will   also  be  borne   in  mind  that  in  Sadayappa's  time,  Tiruppanandal 
[404]  Mutt  was  not  practically  an  isolated  institution  with  some  endow- 
ment, but  an  important  centre  of  control  exercised  over  several    subor- 
dinate Mutts  in    Southern    India,  over  the  Mutt  at  Benares,  and  over  the 
Mutts  at  Morangi  in  Nepaul   and  Achiram  iu  Travancore.     The  evidence 
does  not  show   that  the  Pandara  Sannadhi  had  any  thing  to  do  with  this 
modification  of  procedure   at  Tiruppanandal  in  regard  to  the   agency  for 
management. 

20.  We   may    here  refer   to   the   procedure  introduced  in  regard  to 
succession.     From  the  time  of  Sadayappa  we  find  that  each  Tambiran  at 
Tiruppanandal    left    a    will  nominating  his  successor.     Sadayappa  made 
three  wills  (Exhibits  1  to  3),  one  on  the  19th  March  1818,  another  on  the 
8th  September   1820,  and  the  third  on  the  2nd  February  1829.     By  every 
one  of  these  he  appointed   his   junior   Ganapati  as  his  successor  and  pro- 
fessed to  do  so  in  the  exercise  of  a  right  vested  in  him.     These  documents 
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contain  elaborate  recitals  of  exclusive  ownership  and  of  an  unqualified 
power  to  appoint  a  successor.  As  all  the  wills  made  from  1818  and  on 
which  reliance  is  placed  for  the  respondent  have  been  made  nearly  in  the 
same  terms,  we  deem  it  desirable  to  set  out  here  Sadayappa's  will  in  his 
own  words. 

No.  I. 

"  MAY  GOD  VISWESWARAR  HELP. 
1818,  March  9,  Iswara,  Masi  28. 

Will  executed  by  me,  Benares  Charity  Sadayappa  Tambiran, 
contemplating  God  Visweswarar  of  Benares  and  in  the  full 
possession  of  my  faculties. 

Ganapati  Tambiran,  who  is  second  to  me,  has  been  appointed 
as  my  successor  after  my  death.  The  said  Ganapati  Tambi- 
ran alone  is  to  enjoy  with  full  rights  of  ownership  the  serva- 
maniam  and  shrottriem  villages  (granted  by  the  rajas,  noblemen 
and  Brahmans  of  the  different  countries  for  the  support  of  the 
various  charities  conducted  under  my  direction  in  the  territo- 
ries extending  from  Benares  and  Nepaul  to  Cape  Comorin, 
including  temples,  choultries,  matams,  water-sheds,  flower- 
gardens,  flights  of  steps  constructed  in  rivers,  &o.);  and 
further  he  is  to  enjoy  the  miras  villages  which  are  held 
on  payment  of  kist  to  the  Circar,  and  various  buildings 
and  all  the  appurtenances  belonging  to  the  said  lands. 
He  is  further  entitled  to  all  the  sale-deeds,  gift-deeds, 
debt-bonds,  &c.,  standing  in  my  [405]  name,  and  to 
all  the  receipts,  accounts, ready  moneys,  &c.  He  is  to  enjoy  as 
owner,  in  the  succession  of  disciples  according  to  custom. 
He  is  to  manage  all  affairs  and  conduct  the  charities  without 
any  prejudice  to  them.  The  respect  shown  to  me  by  the 
different  rajas  and  noblemen  should  be  shown  to  him  ;  and  the 
Tambirans  at  Benares,  Morangi,  Rameswaram,  and  Cape 
Comorin  should  conduct  themselves  as  usual  towards  him  as 
they  have  been  conducting  themselves  towards  me.  Besides 
Ganapati  Tambiran,  no  one  in  the  Sanniasi  Asramam  (ascetic 
order  of  life),  or  in  the  Grahasta  Asramam  (married  order  of 
life)  has  any  connection. 
Viswalingam  Thunai  (may  Viswalingam  help). 

(Signed)     Benares  charity,  SADAYAPPA  TAMBIEAN. 

(     ,,      )     Temple  Cash  Accountant,  Chinnappa.  I  know. 

(     „      )     Thjruppanandal  Miras,  Sadayappa  Mudeliar. 
I  know. 

(     „      )     Benares  Charity  Agent,  Sankaran  Aiyar.  I 
know." 

It  is  difficult  not  to  be  impressed  on  a  perusal  of  the  will  with  the 
belief  that  the  testator  had  not  the  remotest  idea  of  any  property  or 
right  of  appointment;  vesting  in  the  Pandara  Sannadhi,  though  we  are 
not  in  a  position  to  say  whether  the  deprecatory  clause  at  the  close 
of  the  will  was  inserted  merely  by  way  of  emphasizing  his  exclusive 
right,  or,  as  a  matter  of  precaution  in  anticipation  of  a  possible  effort 
on  the  part  of  a  future  ambitious  Pandara  Sannadhi  to  interfere  with 
his  independence.  We  must  however  add  that  up  to  this  time  all  the 
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Tatubirans  at  Tiruppanandal  had  been  Dharmapuram  men,  and  to  this 
extent,  the  usage  is  in  favour  of  the  appellant.  These  recitals  acquire 
a  special  weight  from  their  having  ba  m  repeated  at  each  succession  during 
the  period  under  consideration,  and  from  their  having  then  called  forth 
no  opposition  nor  comment  from  the  Pandara  Sannadhis,  who  lived  at 
no  considerable  distance  from  Tiruppanandal,  and  who  had  by  virtue 
of  their  position  ample  means  of  obtaining  information  as  to  what 
occurred  at  that  place.  It  is  also  noteworthy  that,  notwithstanding 
such  unqualified  assertion  of  independence,  the  relation  between  Sadayappa 
and  his  Pandara  Sannadhi  was  very  cordial,  and  that  as  will  appear 
from  Exhibits  E18  and  W47.  which?were  produced  by  the  appellant  and 
are  certainly  [406]  evidence  at  all  events  against  him,  the  Adhinam  was 
considered  to  have  lost  by  Sadayappa's  death  a  liberal  friend  and  disciple, 
whom  it  was  not  easy  to  replace. 

21.  Pursuant  to  the  will  made  by  Sadayappa,  his  junior  Ganapati 
Tambiran  succeeded  him,  and  Ganapati's  management  extended  only  from 
February  1836  to  June  1838.  The  only  addition  which  he  made  to  the 
Matam  endowment  was  a  small  purchase  made  for  Es.  24,  and  it  does  not 
appear  that  any  new  charity  was  instituted  in  his  time.  It  is  the  practice 
of  the  Revenue  Dtniartment  to  keep  a  register  of  assessed  lands  in  each 
Collectorate  for  administrative  purposes,  and  as  each  landholder  died, 
to  alter  the  registry  by  inserting  in  the  register  the  name  of  his  successor. 
Exhibits  13,  14,  15,  16,  18,  19  and  20  relate  to  this  proceeding,  and 
show  that  the  register  was  directed  to  be  altered  to  Ganapati's  name 
on  the  ground  that  Sadayappa  was  his  senior,  and  that  the  junior  was 
entitled  to  succeed  the  senior  according  to  custom.  It  became  also  usual 
from  Ganapati's  time  to  reporr,  the  death  and  accession  of  each  Tambiran 
at  Tiruppanandal  to  the  Raja  of  Tanjore  and  some  of  the  zamindars  as 
the  descendants  of  those  who  originally  instituted  part  of  the  Benares 
charities,  and  to  receive  from  them  letters  of  condolence  and  congratula- 
tion. These  letters  of  congratulation  noted  the  succession  of  the  writers, 
and  expressed  a  hope  that  the  charities  would  be  efficiently  administered 
as  before,  and  they  were  usually  accompanied  with  the  present  of  a  cloth 
or  some  other  token  of  courtesy,  Exhibits  387  and  403  are  such  letters 
from  the  Zamindars  of  Kalastri  and  Karvetnagar  recognizing  Ganapati's 
succession.  In  Ganapati's  time,  there  was  a  complaint  made  to  the  Collector 
in  regard  to  the  distinction  claimed  between  Matam  and  charity  lands,  and 
in  reply  to  an  inquiry,  Ganapati  submitted  a  representation,  which  has 
been  filed  as  Exhibit  17.  It  stated  by  whom  the  Mutts  at  Benares  and 
Tiruppanandal  were  founded,  the  course  of  succession,  the  usage  in  regard 
to  it,  and  how  lands  were  acquired  by  Ganapati's  predecessors  for  the  Mutt 
at  Tiruppanandal  and  for  Benares  and  othei  charities.  It  stated  also  that 
each  Tambiran  appointed  his  successor  and  contained  no  allusion  to 
any  private  property  belonging  to  the  Tambiran  as  contradistinguished 
from  that  of  the  Mutt.  It  does  not  note  the  fact  that  all  the  Tambirans 
at  Tiruppan  tndal  were  Dharmapuram  men.  To  this  omission,  however, 
we  do  not  attach  weight,  for  it  was  not  necessary  to  state  it  with 
[40 7] reference  to  the  inquiry  than  made.  The  relation  between  Benares 
and  Tiruppanandal  was  the  same  in  Gaoapati's  time  as  in  that  of  his  prede- 
cessor. In  April  1837,  Aiyaraopa  and  Ramalinga,  the  senior  and  junior 
Tambirans  at  Benares,  wrote  to  Ganapati  that  they  would  act  under  his 
orders  in  the  same  way  in  which  they  acted  under  thos3  of  Sadayappa 
(Exhibit  1271).  In  this  letter  they  also  tacitly,  if  not  expressly,  recognized 
the  practice  of  appointing  a  junior  during  the  life  of  the  senior  and  of 
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naming  him  as  his  successor,  and  said,  if  you  direct  either  of  us  to  come 
over  there,  we  shall  do  so  and  perform  such  service  as  you  may  direct  us 
to  render. 

Exhibit  Q19,  dated  the  27th  August  1838,  is  a  letter  which  was  written 
by  the  senior  Tambiran  in  charge  of  the  Mutt  at  Benares  to  the  Pandara 
Sannadhi  at  Dharmapuram  It  shows  that  Eamalinga,  the  junior  Tambiran 
at  Benares,  joined  Ganapati  and  served  as  his  junior  at  Tiruppanandal, 
that  it  was  however  Ganapati's  intention  at  first  to  appoint  Aiyarappa,  the  10  M-  375 
senior  Tambiran  at  Benares,  as  his  junior  and  successor,  and  send  back 
Eamalinga  to  Benares  as  senior  Tambiran  of  the  Mutt  at  that  station,  and 
that  Aiyarappa  was  told  to  proceed  from  Benares  to  Tiruppanandal ;  that 
before  he  did  so,  Ganapati  became  seriously  ih1  and  died  after  appointing 
Eamalinga,  who  was  on  the  spot  as  his  successor  by  his  will,  marked  as 
Exhibit  4,  which  is  in  terms  similar  to  the  will  left  by  Sadayappa  Tambiran. 
It  shows  also  that  it  was  the  Tambiran  at  Benares,  from  whom  Ganapati 
sought  advice,  and  that  it  was  from  thence  that  he  selected  his  junior. 
Eamalinga's  succession  is  the  first  in  which  the  junior  Tambiran  at 
Benares  succeeded  to  the  Mutt  at  Tiruppanandal  in  supersession  of  his 
senior. 

22.  Before  we  pass  on  to  Eamalinga's  management,  it  is  desirable 
to  refer  to  two  letters,  Exhibits  E18  and  W47,  to  which  both  parties 
called  our  attention  at  the  hearing  of  this  appeal.  It  is  by  no  means 
clear  how  those  letters  are  evidence  of  reputation,  or  that  their  writers 
had  special  means  of  knowledge  in  regard  to  the  usage  of  the  Mutt  at 
Tiruppanandal.  Accepting  them,  however,  as  evidence  on  the  ground 
that  neither  party  objected  to  them  in  the  Court  below,  we  are  not 
prepared  to  attach  much  weight  to  them.  Exhibit  E18  seems  rather  to 
suggest  to  the  Pandara  Sannadhi,  from  the  standpoint  of  a  partisan  profess- 
ing to  be  attached  to  him,  how  the  Tiruppaoandal  Mute  and  its  charities 
might  be  subordi-  [408]  uated  to  the  Adhinam  at  Dharmapuram,  and 
what  proceedings  ought  to  be  taken  by  the  Pandara  Sannadhi  in  order  to 
effect  that  object,  than  to  describe  bona  fide  the  reputed  prior  usage  of  the 
two  institutions  in  relation  to  each  other.  After  premising  that  Sadayappa 
was  a  sincere  friend  of  the  Adhinam,  that  the  charities  of  the  Mutt  at 
Tiruppanandal  form  a  very  important  branch  of  the  Adhinam,  that  Gana- 
pati Tambiran  was  old,  and  that  one  Ulaganadha  Tambiran  was  most 
faithful  to  his  (Guru)  preceptor  and  most  interested  in  the  Adhinam  at 
Dharmapuram,  it  suggests  that  the  Pandara  Sannadhi  should  appoint 
Ulaganadha  as  Ganapati's  junior  "  without  showing  much  concern,  but 
without  giving  rise  to  discontent  in  others."  It  suggests  further  that 
Ganapati  Tambiran  should  be  sent  for  and  consulted  and  spoken  to  as  to  the 
necessity  for  the  appointment,  and  states  that  "  if  Ganapati  should  not 
agree  to  your  wishes,  the  fate  of  the  charities  will  be  similar  to  that  of 
Devastanams  (temples)."  It  next  alludes  to  Sadayappa's  will  in  favour  of 
Ganapati,  but  adds  that  the  Government  will  not  recognize  its  validity. 
It  then  says  that  if  all  the  Tambirans  appointed  by  the  Pandara  Sannadhi 
to  the  several  charities  pertaining  to  their  office  conduct  the  charities  well, 
they  have  only  a  right  to  continue  in  management  to  the  end  of  their  life, 
and  that  the  Pandara  Sannadhi  has  supreme  power  over  all  the  charities. 
It  goes  on  to  advise  the  Pandara  Sannadhi  not  to  have  any  concern 
about  past  events  or  any  misgivings  regarding  the  writer.  It  then  subjoins 
a  copy  of  an  arzi  (petition)  to  be  addressed  to  the  Accountant-General. 

"  The   arzi   of  Pandara    Sannadhi  of    Dharmapuram     Adhinam,   to 
the  Accountant  General,  Madras. 
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"  Several  rajas  and  rich  gentlemen  have  left  cash  and  sarva- 
maniam  villages  out  of  the  proceeds  whereof  the  affairs  of 
chattrams  built  by  them  for  feeding  pilgrims  at  Benares, 
Ramesvarain,  Chidambaram,  Kumbakonam,  Srirangam,  and 
other  places,  and  other  charities  there,  are  to  be  duly 
conducted.  For  the  improvement  of  these  funds  and  for  the 
due  performance  of  the  said  charities  with  the  income  there- 
of according  to  the  scales  fixed  by  them,  Tambirans  used  to  be 
appointed  by  the  Pandara  Sannadhis  otherwise  called  Acharias. 
my  predecessors  in  this  Adhinam.  In  pursuance  of  the 
above  custom,  Sadayappa  Tambiran  and  Ganapati  Tambiran 
were  appointed  as  senior  and  junior  [409]  Tambirans, 
respectively,  for  the  management  of  the  said  charities ; 
and  for  the  last  fifty  years  the  said  charities  were  conducted 
very  satisfactorily.  Now  as  the  said  Sadayappa  Tambiran  is 
dead,  I  have  appointed  Ganapati  Tambiran,  his  assistant,  to 
the  vacant  place  as  senior  Tambiran,  and  Ulaganadha  Tambi- 
ran as  his  assistant.  I  request,  therefore,  that  the  Company's 
bonds  in  the  name  of  the  said  Sadayappa  Tambiran  be  now 
transferred  to  the  name  of  Ganapati  Tambiran, and  the  interest 
thereon  be  paid  as  hitherto  to  the  new  nominee." 
The  letter  then  concludes  with  an  expression  of  devotion  to  the 
Adhinam,  and  with  the  assurance  that  the  writer's  influence  at  Madras 
will  be  used  in  its  favour. 

Reading  this  letter  and  the  draft  petition  in  the  light  thrown  upon 
them  by  the  account  already  given  of  the  prior  usage  as  disclosed  by  the 
documentary  evidence  arid  the  very  peculiar  statements  which  the  former 
document  contains,  they  appear  to  us  to  denote  rather  the  right  which  the 
Pandara  Sannadhi  should,  in  the  opinion  of  the  writer,  assert  and  contrive 
to  acquire  over  Tiruppanandal  without  being  overscrupulous  as  to  what  he 
said,  than  the  relation  which  had  actually  subsisted  between  the  two  insti- 
tutions prior  to  1838.  Exhibit  W47  is  in  the  same  strain,  though  the 
bold  suggestions  it  contains  are  not  so  elaborate  as  in  the  other.  They 
are  of  value,  however,  as  indicating  the  period  when  it  was  thought  for 
the  first  time  that  the  Pandara  Sannadhi  should,  in  the  interest  of  his 
Adhinam,  claim  the  right  of  appointing  junior  Tambirans,  and  assert  a 
custom  whereby  the  Pandara  Sannadhis  at  Dharmapuram  might  be  said 
to  possess  the  power  of  appointing  managing  Tambirans  at  Benares  and 
Tiruppanandal.  There  is  no  documentary  evidence  to  show  that  the  Pan- 
dara Sannadhi  had  any  voice  when  Sadayappa  selected  Ganapati  as  his 
junior  at  Tiruppanandal  before  1818,  or  Aiyarappa  and  Ramalinga 
as  managing  Tambirans  at  Benares  about  the  year  1825,  or  when 
Ganapati  directed  Ramalinga  to  act  as  his  junior  in  1837  and  ultimately 
appointed  him  as  his  successor.  In  this  connection  the  counsel  for 
the  appellant  referred  to  some  oral  evidence.  As  to  Ganapati' s  appoint- 
ment, he  referred  to  the  appellant's  53rd  witness  (Sadaya  Pillai) 
and  to  witness  Chokkalinga  Pillai  who  was  examined  on  commission, 
but  neither  had  any  personal  knowledge  as  to  Ganapati's  appointment 
as  junior.  As  to  Ramalinga's  nomination  as  Ganapati's  junior,?  [410] 
the  53rd  witness  stated  that  Kandappa  Desiga) ,  the  Pandara  Sanna- 
dhi at  Dharmapuram,  appointed  him,  but  that  he  was  not  an  eye-witness 
of  the  fact.  "  When  he  was  nominated,"  the  witness  said,  "  I  went  with 
others  to  receive  him  at  the  granary,  and  it  was  therefore  I  said  that  he 
was  appointed  at  Dbarmapuram.  Ramalinga  Tambiran  was  junior  Tam- 
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biran  for  one  year."  This  witness  is  a  disciple  of  the  Pandara  Sannadhi  at 
Dharmapuram.  Witness  Chokkaiinga  Pillai  deposed  as  follows  : — "  Gana- 
pati  Tambiran,  who  was  the  junior  Tambiran  of  Sadayappa,  was  a  Tambiran 
of  Dharmapuram  Adhinam.  At  first  there  was  no  one  who  served  as  junior 
Tambiran  under  Ganapati.  The  Dharmapuram  Pandara  Sannadhi  sent 
for  Ramalinga  Tambiran  from  Benares,  and  as-ked  him  to  go  to  and  stop 
at  Tiruppanandal.  It  was  Talagnayar  Pandara  Sannadhi  that  did  so." 
Ganapati,  the  witness  added,  sent  for  Eamalinga  Tambiran  to  make  him 
stay  at  Tiruppanandal  as  junior  Tambiran.  Talagnayar  Pandara  Sannadhi 
sent  for  Ganapati  and  Ramalingam  to  Dharmapuram,  he  gave  arukattu 
and  sundaravadam  in  the  presence  of  (the  Adhinam  idol)  Chokkalinga- 
sawmy,  gave  cloth  and  a  palanquin,  appointed  him  as  junior  Tam- 
biran and  sent  him  to  Tiruppanandal.  This  witness  was  for  forty  years 
in  service  at  Dharmapuram.  He  adds,  however,  that  for  ten  years 
be  was  employed  as  the  Maniyam  of  Talimaruthur  village  granted  by  the 
Zamindar  of  Rainnad  to  a  former  Tambiran  at  Tiruppanandal  in  connec- 
tion with  a  Benares  charity,  that  he  was  the  subordinate  of  Ramalinga 
II,  and  that  it  was  only  to  him  that  he  used  to  send  accounts,  &c.  Another 
witness,  a  Brahmin  living  at  Dharmapuram  (the  63rd  witness  for  the 
appellant),  deposed  thab  Ganapati  and  Ramalinga  were  Dharmapuram 
Tambirans,  and  that  the  Pandara  Sannadhi  appointed  Ramalinga  as 
Ganapati's  junior.  He  said  he  went  there  because  Brahmins  living  at 
Dharmapuram  were  sent  for.  Another  witness,  Alagia  Tiruchitambala 
Kavirayar,  a  native  of  Alvar  Tirunagari  in  the  district  of  Tinnevelly,  stated 
that  he  saw  Talagnyana  Desigar  appoint  Ramalinga  as  Ganapati's  junior 
(Exhibit  B.  1529).  This  witness  professes  to  be  descended  from  Kumara 
Gurupara  Tambiran,  who  founded  the  Mutt  at  Benares.  At  the  commence- 
ment of  the  argument,  the  learned  counsel  for  the  appellant  observed  that 
he  did  not  intend  to  rely  upon  the  oral  evidence  but  intended  to  rest  his 
contention,  mainly  on  documentary  evidence,  and  we  think  in  a  case  like 
this,  in  which  the  property  in  dispute  is  con-[411]  siderable  in  value, 
and  in  which  witnesses  who  are  in  a  position  to  have  had  special  means 
of  knowledge  are  either  servants  or  disciples  of  the  rival  claimants  and 
the  Adhinam  to  which  they  respectively  belong,  much  weight  cannot  be 
attached  to  mere  oral  evidence.  He  referred  however  to  the  witnesses 
already  mentioned  during  the  hearing;  but  we  do  not  consider  it  safe  to 
rely  upon  their  evidence,  except  so  far  as  they  are  corroborated  by  docu- 
mentary evidence.  Their  statement  that  Sadayappa,  Ganapati  and  Rama- 
lingam were  Dharmapuram  men  is  so  corroborated  ;  but  their  evidence  to 
theeffect  that  the  Pandara  Sannadhi  appointed  Ramalingam  as  Ganapati's 
junior  is  inconsistent  with  Ganapati's  will  (Exhibit  4),  with  Exhibit  Q19 
produced  by  the  appellant,  with  the  muchalka  or  agreement  (Exhibit  10) 
taken  by  Ganapati  from  Ramalinga  and  with  the  Collector's  takid  or 
order  (Exhibit  21).  These  show  that  Ramalinga  was  formally  appointed  by 
Ganapati  as  junior  only  on  the  25th  April  1838,  and  that  he  previously 
intended  to  send  him  back  to  Benares,  and  that  he  professed  to  make 
the  appointment  in  the  exercise  of  an  exclusive  right  vesting  in  him.  The 
oral  evidence  is  that  the  Pandara  Sannadhi  appointed  Ramalinga  in  the 
presence  of  Ganapati  and  before  he  began  to  serve  at  Tiruppanandal,  and 
we  do  not  consider  it  to  be  at  all  reliable. 

This  view  is  further  strongly  corroborated  by  Exhibits  952-5,  957-61, 
964  and  1271. 

Exhibit  952  is  a  letter,  dated  31st  March  1836,  from  Ramalinga  at 
Benares  to  Ganapati  at  Tiruppanandal.  Ramalinga  said  in  this  docu- 
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ment,  "  I  des're  much  to  go  on  a  pilgrimage  to  Pulney  and  to  see  you. 
I  shall  conduct  myself  according  to  your  orders  " 

Exhibit  953  is  a  letter,  dated  the  8ch  April  1836,  from  Aiyarappa 
and  Raraalinga  at  Benares  to  Ganapati  at  Tiruppanandal.  In  this  they 
said,  "  In  reply  to  your  letter  of  the  5th  March  last,  we  both  considered 
and  wrote  that  either  of  us  who  might  ba  ordered  bv  you  to  come  would 
come.  You  have  again  written  that  we  both  should  consider  and  write. 
I,  Aiyarappa,  will  come  and  conduce  myself  according  to  your  orders. 
Ramalinga  will,  according  to  custom,  look  after  the  charity  affairs  at 
Benares." 

Exhibit  955  is  a  letter,  dated  the  8bh  May  1836,  from  Aiyarappa  to 
Ganapati.  It  said,  ''  In  your  holy  letter  of  the  26th  April,  it  is  men- 
tioned that  if  RamalingM  Tamhiran  intends  to  come,  a  letter  with  his 
signature  should  be  sent.  It  appears  that  that  [412]  Tambiran  has  no 
mind  to  come.  If  be  is  written  to  strictly  that  he  should  come,  he  would 
come.  I  wrote  hefore  that  I  would  come.  If  a  holy  letter  is  received 
that  I  should  come,  I  would  come." 

Exhibit  954  is  a  letter  from  Ramilinga  to  Ganapati,  dated  the  10th 
May  1836.  "If  Swami  Avergal  order  that  I  should  come,  I  would  uome." 

Exhibit  957  is  a  letter  from  Ramalinga  to  Ganapati,  dated  the  25th 
August  1836.  He  says,  "A  day  has  been  fixe  J  for  my  starting,  that  is, 
19th  September  1836.  I  shall  stare  then." 

Exhibit  928  is  a  letter,  dated  the  30th  September  1837,  from 
Ganapati  to  Ramalinga.  "  You  wrote  that  you  reached  Kollakundai 
(Karvetnagar  Zemindari)  on  the  17th  September,  and  that  in  four  days 
you  would  go  to  Nimilapadi  (Venkatagiri  Zemindari)." 

In  Exhibits  959,  dated  the  3rd  November  1837,  and  960,  under  date 
the  24th  November  1837,  Ganapati  give  certain  directions  about  the 
affairs  in  the  villages  belonging  to  the  Tiruppanandal  Mute  which  Rama- 
linga was  visiting. 

In  Exhibits  960  and  961,  duted  the  24th  and  the  30th  November  1837, 
Ganapati  censured  Ramalinga  for  delay  and  gave  orders  about  certain 
villages. 

Exhibit  964  is  a  letter  written  by  Aiyarapoa  at  Benares  to  Ramalinga 
at  Tiruppanandal  on  the  29th  September  183,9.  It  suggests  that  a  junior 
should  not  be  appointed  without  actual  trial  and  says,  "  Though  you  were 
doing  business  at  Benares  for  the  spac^  of  15  years,  you  were  sent  for  there 
and  Ganapati  Swami  kept  you  with  him  for  a  year  and  wrote  about  you  to 
this  place  and  on  deep  consideration  mide  UD  his  mind." 

Exhibit  1271  is  a  latter,  dated  April  1837,  from  Aiyarappa  and  Rama- 
linga, acknowledging  that  Sadayappa  appointed  them  to  management  at 
Benares  and  that  they  acted  under  his  orders,  and  promising  to  act  in 
subordination  to  Ganapati. 

Exhibit  G30  is  a  letrer  written  to  the  Pandara  Smnadhi  at  Dharma- 
puram  by  Aiyarappa  at  Benares  in  September  1841.  It  says,  "Ganapati 
did  not  like  to  have  Chokkilingd  for  his  junior,  but  sent  for  Ramalinga 
from  Benares." 

With  these  letters  before  us,  it  is  not  possible  to  tre-it  either  the  oral 
evidence  or  Exhibits  R18  and  W24  relied  upon  for  the  [413]  appellant, 
as  showing  that  the  Pandara  Sannadhi  at  Dharmapuram  appointed  Rama- 
linga as  Ganapati's  junior,  or  the  prior  managing  Tambirans  either  at 
Benares  or  Tiruppanandal  as  bona  fide,  though  they  were  all  no  doubt 
Dharmapuram  men. 
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23.  We  pass  on  to  Eamalinga's  management,   which  extended  from 
June  1838  to  May  1841.     In  his  turn  Eamalinga  added  to  the  property  of 
the  Mutt  at  Tiruppanandal  by  new  purchases,  and  Exhibits  153  to  159 
show  that  the  purchases  aggregated   in  value  about  Rs.  4,000,  and  that 
they  were  made  in  bis  name  and  to  be  enjoyed  after  him  in  the  line  of 
disciples.     As  to  endowments  for  new  charities,  Exbibit  1391  shows  that 
a  choultry,   a  tank,  and  a  tope  at  Karuppur    near  Kumbakonam  were 
bestowed  in  gift  upon  Sadayappa  Tambiran  by  the  Maharaja  of  Tanjore 
in  1832,  that  they  since  remained  under  Sadayappa's   management  and 
that  of  his  successors  at  Tiruppanandal,  that  Eamalinga  instituted  certain 
legal  proceedings  in  connection  with  that  property,  and  that  Eamalinga's 
successor,  Chokkalinga,  continued  them  and  obtained  a  decree. 

24.  It  appears  further  from  letters  which  passed  durine  Eamalinga's 
management  and  that  of  his  successor,    Exhibit  Q4,  dated  March   1841, 
E4  dated  April  1841,  S18  dated  1841,  and  X7  dated  1850,  that   a  certain 
charity  was  instituted  at  Benares  by  the  Zamindar  of  Ettiyapuram  at  the 
instance  of  Kandappa  Desigar,  the    Pandara  Sannadhi  at  Dharmapuram, 
but  that  this  charity  was  managed  together  with  other  Benares  charities 
by  the  Tambirans  at  Tirruppanandal.     They  further  show  that  this  charity 
was  maintained  by  the  zamindar  by  periodical   remittances,   that   those 
remittances  were  made,  and    that  all  correspondence  in   regard  to   them 
and  to  other  matters  relating  to   the  charity  passed   through  the  Pandara 
Sannadhi  at  Dharmapuram.    In  Exhibit  X7.  which  is  a  letter  from  Tirup- 
pananrtal  in  reference  to  this  charity  to  Dharmapuram,  it  is  stated,  "  as 
the  charity  was  founded  by    Kandappa    Desigar  Sathya  Guru,  long  ago, 
who  had  heen  there,  if  it  (the  remittance  in  arrear)    cannot   be   collected 
by  your  holiness,  his  successor,  your  holiness  may  know  that  it  cannot 
be  got  at  all."     It  is  clear  then  that  this  charity  was  founded  at   the 
instance  of  the  Pandara  Sannadhi  at  Dharmapuram,  and  that  its  manage- 
ment by  the  Tambiran  at  Tiruppanandal  was  presumably  due  to  an  arrange- 
ment made    between  the   two  institutions   as  a   matter  of  convenience. 
But  the  charity  has  not  been  [414]  permanently    endowed,   and  it  is  not 
therefore  necessary  to  dwell  upon  this  part  of  the  case  further. 

25.  As  to  the   ground  of   Eamalinga's  succession,    Ganapati's    will 
(Exhibit  4)  shows  that  he  appointed  Eamalinga  as  his   successor,  in  the 
same  manner  that  Sadayappa   appointed  Ganapati.     This   document  des- 
cribes Eamalinga  as  "  my  junior"  in  the  same  way  in  which  Sadayappa's 
will  described  Ganapati  as  his  junior.    In  Exhibit  10,  Eamalinga  said  that 
he  was  directed  by  Ganapati  to  serve  as  his  junior,  and  undertook  to  follow 
the  arrangements  made  by  him  in  regard  to  the  management  of  properties 
appertaining  to,  or  under  the  control  of,  Tiruppanandal. 

Exhibit  21  shows  that  the  Collector  of  Tanjore  ordered  the  miras  to 
be  transferred  to  Ramalinga's  name  on  the  ground  that  Ganapati  appointed 
him,  and  that  Eamalinga  was  second  to  Ganapati. 

Exhibits  348,  388  and  420  show  that  the  Eaja  of  Tanjore  and  the 
Zamindars  of  Karvetnagar  and  Venkatagiri  recognized  Eamalinga's  suc- 
cession aa  the  representative  of  the  founder  of  some  of  the  important 
Benares  and  other  charities  managed  from  Tiruppanandal.  In  Exhibit  348 
Ganapati  is  described  as  Eamalinga's  "senior  Tambiran,"  in  Exhibit  388 
Ganapati  is  referred  to  as  Eamalinga's  "  elder  brother,"  and  in  Exhibit 
420  be  is  mentioned  as  "  Eamalinga's  senior." 

26.  As  to  the  appointment  of  a  junior  to  Eamalinga,  Exhibits  964,  965, 
11  and  G30  relate  to  it. 
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1887  Exhibit  964   is    a   letter  from    Aiyarappa    Tambiran  at  Benares  to 

APRIL  6.    Ramalinga  at  Trippanandal  on    the  29th  September  1839.     It  premises 

that  Ramalinga  intended  to  take  as  his  junior  Chokkalinga,  who  was  then 

APPEL-     the  Tambiran  of  the  Mutt  at  Achiram,  and  suggests    that   he   should   be 

LATE       tried  for  some  time  before  he  is  appointed. 

CIVIL.  Exhibit  965  is  another  letter  written  by  Aiyarappa    at    Benares    to 

Ramalinga  at  Tiruopanaudal  on  the  16th  October  1839.  Adverting  to 
10  M.  37S.  fcne  information  that  Cookkaiinga  had  already  come  to  Tiruppanandal,  the 
letter  states,  ''  if  it  appears  to  you  chat  he  is  a  worthy  man,  arrange  for 
some  person  for  the  Achiram  Mutt ;  do  not  elevate  Chokkaliogam  at  once  ; 
keep  him  under  you  for  some  time  and  then  make  up  your  mind.  You 
can  then  see  what  he  is  and  decide.  With  respect  to  this  matter,  act  as 
carefully  as  you  ought." 

[415]  Exhibit  G30,  dated  the  25th  September  1841,  which  is  pro- 
duced by  the  appellant  in  evidence,  throws  light  on  what  the  Pandara 
Sannadhi  at  Dharmapuram  did  on  this  occasion.  It  is  a  letter  which 
was  written  to  him  by  Aiyarappa  Tambiran  in  charge  of  the  Mutt  at 
Beoares,  and  states,  "  the  late  Ganapati  Tambiran,  though  he  knew 
Cbokkalinga  Tambiran,  was  not  willing  to  have  him  as  his  assistant  and 
sent  for  Ramalinga  Tambiran  from  here.  Ramalinga  wrote  to  me  to  say 
that  be  wanted  to  send  for  Chokkalinga  aad  have  him  at  Tiruppanandal. 
Your  Sannidanam  wrote  to  me  that  you  did  not  like  that  Ramalinga 
should  have  with  htm  Chokkalinga.  I  not  only  wrote  to  Ramalinga  to 
act  according  to  your  Sanuidanam's  wishes,  but  also  wrote  to  Chokka- 
linga to  go  back  to  Achiram  or  come  over  to  Benares,  where  we  might 
consider  what  might  be  done.  la  spite  of  this  he  stayed  at  Tirup- 
panandal. In  a  letter  subsequently  sent  by  your  Sannidanam,  you  stated 
that,  as  there  was  no  one  at  Tiruppanandal  to  assist  Ramalinga,  charities 
were  nob  conducted  properly,  that  you  could  think  of  no  other  but 
Chokkalingam,  and  asked  me  to  write  to  Ramalinga  to  have  Chokkalinga 
there.  I  wrote  to  Ramalinga  Tambiran  to  that  effect  and  intimated  the 
same  to  you  by  a  letter.  In  spite  of  my  letter  Ramalinga  was  hesitating 
till  he  died.  " 

Exhibit  11  shows  that  Ramalinga  took  an  agreement  from  Chokkalinga 
on  the  4th  May  1841,  and  it  is  to  the  following  effect :  "  As  I  am  directed 
to  be  your  assistant  in  lookiog  after  your  state  and  charity  affairs,  I  shall 
conduct  myself  according  to  your  orders.  Further,  I  shall  go  to 

Benares  and  other  places  wherever  I  am  ordered  to  go."  Exhibit  5  shows 
that  Ramalinga  appointed  by  his  will  Chokkalinga  as  his  successor,  and 
Ramalinga  died  in  the  same  month.  It  appears  then  reasonable  to  con- 
clude thafe  the  Pandara  Sannadhi  at  Dharmapuram  did  not  possess  or 
exercise  any  right  of  appointment  in  connection  with  Tiruppanandal  until 
Ramalinga's  time.  Toe  contention  that  he  had  such  right  is  negatived  not 
only  by  the  documentary  evidence  mentioned  above,  but  also  indicated  by 
his  own  conduct.  If  he  had  such  right,  and  if  Ramalinga  was  a  mere 
servant,  why  seek  to  influence  Ramalinga  through  Aiyarappa  with  respect 
to  the  selection  of  Chokkalinga  as  junior.  This  procedure  at  Dharma- 
puram indicates  a  belief  at  that  time  that  the  right  of  appointing  a  junior 
was  vested  in  Ramalinga,  and  that  the  Pandara  Sannadhi  could  only  seek 
to  influence  Ramalinga  through  another,  [416]  when  he  wanted  to  have 
at  Tiruppanandal  one  who  would  serve  the  Adhinam  at  Dharmapuram. 

27.     We  may  next  refer  here  to  exhibits  N4  and  O4. 

Exhibit  O4,  dated  the  3rd  November  1840,  advises  of  the  remittance 
of  Rs.  10  from  Tiruppanandal  to  Dharmapuram,  and  requests  that 
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Abishekam  and  Nevediyam  to  the  Adhinam  deity.  Chokkanadhaswami  and 
"  Mahesvara  Puja  "  may  be  performed  on  the  anniversary  of  the  death  of 
Kumara  Gurupara  Tambiran,  who  founded  the  Mutt  at  Benares.  It  next 
gives  information  as  to  the  damage  done  to  the  crops  on  Tiruppanandal 
lands  by  floods,  and  concludes  thus  :  "  I  fear  there  would  be  great  loss 
(in  this  season).  It  has  to  be  seen  what  would  be  the  grace  of  Giyana 
Sambanda  Swami  in  this  respect."  The  terms  Abishekam  and  Nevediyam 
refer  to  particulars  of  divine  worship.  Giyana  Sambanda  Swami  (or 
Pandara  Sannadhi  as  he  is  termed  in  the  plaint)  is  the  name  of  the  founder 
of  the  Adhinam  at  Dharmapuram,  and  Chokkanadha  Swami  is  that  of  the 
titular  deity  or  image  worshipped  at  that  station. 

The  selection  by  Eamalinga  of  Dharmapuram  for  the  annual  ceremony 
to  be  performed  for  the  benefit  of  his  spiritual  ancestor,  Kumara  Gurupara, 
and  the  invocation  of  the  grace  of  the  founder  of  the  Adhinam  to  avert  loss 
apprehended  from  flood,  warrants  the  inference  that  Dharmapuram  was 
regarded  by  the  Tambiran  of  Tiruppanandal  as  his  Gurupitam  (the  seat  of 
his  religious  preceptor)  and  the  founder  of  the  Adbinam  as  his  original  Guru 
or  spiritual  ancestor.  The  allusiuu  to  the  damage  done  to  crops  by  floods 
might  have  an  appropriate  place  in  a  communication  either  from  a  friend, 
or  a  subordinate,  or  a  disciple,  and  we  cannot  attach  any  probative  value 
to  it  as  indicative  of  subordination  in  regard  to  management  of  endow- 
ments. 

Exhibit  N4,  which  bears  date  4th  October  1840,  shows  that  the 
revenue  authorities  required  the  production  of  grants  relating  to  sarva- 
maniam  (rent  free)  and  shotriam  (assessed  with  a  light  quit  rent)  lands  held 
on  account  of  Benares  charities,  that  Ramalioga  produced  them,  and  that 
he  mentioned  this  circumstance  in  his  letter.  It  refers  also  to  a  letter 
received  from  Dhurmapuram  as  an  order.  This  document  is  referred  to 
as  indicating  the  status  of  a  subordinate  in  regard  to  endowments.  That 
the  Tambirans  at  Tiruppanandal  were  in  a  spiritual  sense  tne  subordinates 
of  the  Pandara  Sannadhis  at  Dbarmapuram,  there  is  no  doubt.  There  [417] 
was  the  relation  of  preceptor  and  disciple.  Its  spiritual  import,  as  denot- 
ed by  the  ceremony  of  Dattam  or  gift,  to  which  we  have  already  adverted, 
is  that  the  tambiran  (disciple)  is  his  guru's  slave.  The  footing  on  which 
they  ordinarily  correspond  with  one  another  is,  according  to  the  usage  of 
the  country,  that  of  a  slave  and  his  master  in  a  spiritual  sense,  and  it  is 
no  matter  for  surprise,  then,  that  in  many  letters  produced  in  this  case, 
terms  of  abject  submission  and  adulation  often  take  the  place  of  expression 
of  courtesy  combined  with  self-respect,  which  should  characterize  corn- 
munioations  between  friend  and  friend  and  even  master  and  servant. 
By  virtue  of  the  relation  of  preceptor  and  disciple,  which,  according 
both  to  law  and  usage,  is  analogous  to  that  of  father  and  son,  the 
correspondence  between  them  might  appropriately  refer  to  matters  which 
affect  really  the  exclusive  property  of  one  as  affecting  both  and  as  of 
common  interest.  Inquiries  and  replies  in  regard  to  such  matters  are 
common  as  tokens  of  mutual  regard,  and  might  be  found  to  characterize 
their  correspondence,  neither  party  contemplating  however  any  adverse 
claim  at  the  time.  Having  regard  to  these  peculiarities  suggested  by  the 
status  of  Tambirans  and  Pandara  Sannadhis,  we  consider  it  unsafe  to  take 
mere  words  of  subordination  or  occasional  inquiries  and  replies  in  regard  to 
matters  affecting  the  charities  at  Tiruppanandal  as  safe  tests  of  subordi- 
nation. We  consider  it  necessary  to  consider  them  together  with  other 
unequivocal  acts  and  declarations  and  to  determine  their  weight  as  a 
whole.  Taking  this  course,  we  are  not  prepared  to  say  that  the  inquiry 
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and  reply  in  regard  to  the  production  before  revenue  officers  of  title  deeds 
relating  to  Benares  charities  indicate  the  existence  of  a  legal  right  of 
control  on  the  part  of  Dhartnapuram. 

28.  We  shall  here  notice  a  few  letters,   which  show  that  Kandappa 
Desigar,  who  was  the  Pandara  Sannadhi  at  Dharmapuram   at   this    time, 
tried  to  influence  the  appointment  of  the  junior  made  at  Tiruppanandal, 
and  took  advantage  of  opportunities,  which  presented  themselves,  to  initi- 
ate such  interference.     We  observed    already  that  Eamalinga  was    the 
first  Benares  Tambiran  who  succeeded  to  Tiruppanandal  in   supersession 
of  his  senior  Aiyarappa. 

Exhibit  Q19  shows  that  Aiyarappa  felt  his  supersession.  It  also 
shows  that  Eamalinga,  soon  after  his  elevation,  forgot  that  he  had 
been  Aiyarappa's  junior  for  fifteen  years  at  Benares  and  asserted  that 
he  was  Aiyarappa's  master.  Aiyarappa  considered  [418J  that  he  was 
insulted,  and  that  Kamalinga's  conduct  was  incompatible  with  the 
spiritual  relation  that  subsisted  between  them  as  senior  and  junior 
tambirans  or  brothers.  He  complained  to  their  comoion  spiritual  superior, 
the  Pandara  Sannadhi  at  Dharmapurara,  adding  that  "  he  did  not  like 
to  do  duty  at  Benares  according  to  Eamalinga's  directions,  and  enclos- 
ing Es.  5  as  a  present  to  be  placed  at  the  feet  of  his  guru  (a  token 
of  reverence  paid  by  a  disciple  to  his  guru),  asked  the  then  Pandara  San- 
nadhi for  instructions.  Up  to  this  period  the  Benares  Tambiran  and 
the  Tambiran  at  Tiruppanandal  acted  in  concert  without  reference  to 
Dharmapuram,  and  the  Benares  tradition  as  to  independence  of  manage- 
ment prevailed.  Aiyarappa's  supersession  by  Eamalinga  produced  discord 
between  them  and  gave  an  opportunity  to  the  Pandara  Sannadhi  to  interfere. 
The  reply,  which  the  latter  sent  to  Aiyarappa's  complaint,  is  not  before 
us ;  but  we  'observe  that  Aiyarappa  continued  to  serve  at  Benares  until 
Eamalinga's  death,  that  Eamalinga  consulted  him  as  to  the  appointment 
of  Chokkalingam  as  junior,  that  the  communications  which  passed 
between  them  were  characterized  by  the  sense  of  the  relation  of  senior 
aod  junior  brothers,  that  Aiyarappa  at  times  forgot  his  position  as  a  Sub- 
ordinate as  in  telling  Chokkalingam  to  go  back  to  Achiram,  and  that 
Ramaiinga  did  not  openly  resent  it,  tho'ugh  he  pursued  his  own  inclination. 
We  also  find  that  the  Pandara  Sannadhi  wrote  to  Aiyarappa  when  he 
desired  first  that;  Eamalinga  should  not  take  Chokkalinga  as  his  junior,  but 
desired  afterwards  that  Eamalinga  should  have  him.  These  facts  seem 
to  indicate  that  the  then  Pandara  Sannadhi  interfered  to  restore  harmony 
when  the  Tambirans  at  Tiruppanandal  and  Benares  disagreed,  and  to 
influence  the  former  through  the  latter  in  the  selection  of  a  successor  to 
whom  he  had  no  objection. 

29.  Before  we  enter  on  Chokkalinga's  career,  it  is  desirable  to  sum- 
marize the  course  of  management  until  Eamalinga's  time.     From  the  time 
of  Tillanayaka  to  that  of  the  succession  of  Sadayapoa,  there  was   but  one 
managing  Tambiran  as  well  at  Benares  as  at  Tiruopanandal.     The  latter 
was  the  junior  and  the  former  the  senior,  but  both  belonged  to  the  Adhinam 
at  Dharmapuram.     On    the  death    of  the  senior,  the  junior  succeeded, 
proceeded   from  Benares  to  Tiruppanandal,  and  exercised  supervision  and 
control  from  there.     Exhibit  17  shows  that  the  predecessor  appointed  the 
successor.     Prior  to  the  foundation  of  the  Mutt  at  Tiruppanandal,   [419] 
the  one  at  Benares  was  the  centre  of  supervision   and  control,   and   the 
managing  Tambiran  at  that   station  was  the  recognized  superintendent  of 
charities  and  their  responsible  trustee.     After  the  Mutt  at  Tiruppanandal 
was  instituted,  it  became  the  ultimate  centre  of  control,  and  the    senior 
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Tambiran  and  the  responsible  superintendent  or  trustee  lived  there,  the 
junior  at  Benare?  acknowledging  himself  to  be  his  agent  and  acting  in  subor- 
dination to  him.  The  peculiar  feature  then  of  this  period  consisted  in  the 
substitution  of  two  centres  of  supervision  for  one,  the  ancient  unity  of  con- 
trol being  preserved  by  the  Benares  Mutt  being  constituted  into  a  subor- 
dinate centre  of  control,  and  the  ancient  course  of  succession  being  kept 
up  by  the  appointment  of  the  junior  at  Benares  as  the  successor  of  the 
senior  at  Tiruppanandal.  All  the  managing  Tambirans,  however,  both  at 
Benares  and  Tiruppanandal  were  Dharmapuram  men  and  belonged  to 
that  spiritual  family,  of  which  the  founder  of  the  Adhinam  at  Dbarma- 
puram  was  the  original  ancestor  ;  but  there  was  no  other  trace  of  affinity 
between  the  Mutt  at  Dharmapuram  and  the  Mutt  at  Tiruppanandal  and 
Benares. 

From  the  time  of  Sadayappa  to  that  of  Ramalinga,  we  find  that  there 
were  two  managing  Tambirans,  both  at  Benares  and  at  Tiruppanandal,  a 
senior  and  a  junior;  and  the  peculiar  feature  of  this  period  consisted  in 
this  double  agency  at  each  centre  of  control,  which  was  probably  due  to 
a  considerable  increase  in  the  number  and  value  of  endowments  to  be 
superintended.  The  junior  at  Tiruppanandal  succeeded  the  senior,  and 
the  former  was  first  nominated  by  the  latter  as  junior  and  then  as 
successor  by  a  will  which  premised  full  ownership  and  an  unqualified 
power  to  appoint  a  successor.  The  ancient  course  of  succession  was  pre- 
served by  the  appointment  of  the  junior  Tambiran  in  the  centre  of  control. 
As  before,  botli  were  Dhermapuram  men  and  belonged  to  the  same 
spiritual  family.  Judging  from  the  evidence  on  record,  Ganapati  was  the 
first  junior  at  TiruppananHal,  who,  on  the  death  of  his  senior,  succeeded 
him,  but  at  the  date  of  his  succession  he  was  also  the  senior  Tambiran 
both  at  Benares  and  at  Tiruppanandal,  Aiyarappa  and  Ramalinga  at 
Benares  being  his  juniors.  In  the  case  of  the  second  succession  during 
this  period,  viz.,  oi Ramalinga.  we  notice  that  Aiyarappa,  his  senior  at 
Benares,  was  suparseded,  but  Ramalinga  was  nominated  as  junior  at 
Tiruppanandal  and  then  as  successor. 

[420]  30.  We  shall  now  compare  the  succession  at  Tiruppanandal 
with  chat  indicated  by  tbo  Mitakshara  law,  as  applied  to  the  property  of  a 
spiritual  family.  The  course  of  succession  prescribed  by  that  law  is  that 
of  the  disciple,  the  preceptor,  and  the  spiritual  brother,  who  is  a  com- 
panion in  religious  study  and  associate  in  holiness,  belonging  to  the  same 
hermitage.  As  between  spiritual  brothers,  the  rule  of  preference  is  laid 
down  in  the  following  terms  : — 

A  spiritual  brother  and  associate  in  holiness  takes  the  goods  of  a 
hermit.  A  spiritual  brother  is  one  who  w  engaged  as  a 
brotherly  companion  [having  consented  to  become  sol .  Aa 
associate  in  holiness  is  oue  appertaining  to  the  same  hermi- 
tage. Being  a  spiritual  companion  and  belonging  to  the  same- 
hermitage,  he  id  a  spiritual  brother  associate  in  holiness. 
But,  on  failure  of  these  (namely  the  precentor  and  the  rest),  any 
one  associated  in  holiness  takes  the  goods,  even  though  son& 
and  other  natural  heirs  exist. 

Though  in  Smritichandrika,  Madhaviya  and  Sarasvativila*a,  the 
•expressions  "spiritual  brother"  and  "associate  in  holiness"  are  differently 
explained,  two  conditions  are  mentioned  in  them  all  as  indispensable,  viz., 
that  the  successor  must  have  the  same  preceptor  or  belong  to  the  sanio 
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hermitage  or  spiritual  family,  and  that  he  must  be  an  associate  in  religious 
study  or  work  (l). 

The  succession  at  Tiruppanandal  then  must  at  all  events  in  part  be' 
referred  to  the  special  constitution  of  the  Adhinatn. 

First,  the  succession  of  a  disciple  in  its  primary  sense  is  noi  possible, 
for,  as  already  observed,  none  but  the  senior  and  the  junior  Pandara. 
Sannadhis  of  Dharmapuram  are  consecrated  as  achariyas  or  preceptors, 
and  without  such  consecration,  no  one  in  this  Adhinam  is  competent  to 
appoint  and  attach  a  Tambiran  to  it,  and  the  result  is  that  every  Tambiran 
had  a  Pandara  Sannadhi  at  Dharmapuram  for  his  spiritual  preceptor. 
Next,  the  succession  of  the  preceptor  was  not  possible,  for,  the  usage  which 
obtained  indicates  that  Kumara  Gurupara,  though  he  was  a  Dharmapuram 
man,  was  recognized  as  the  real  founder  of  these  mutts,  from  whom  succes- 
sion had  to  be  traced,  and  from  Tillanayaka's  time  a  [42i]  Dharmapuram 
man  associated  with  the  managing  Tambiran  as  junior  in  the  adminis- 
tration of  the  same  religious  charity  and  service  has  been  appointed  as 
successor.  The  ground  of  succession,  as  stated  in  the  wills  and  orders 
issued  by  Collectors  and  in  letters  of  recognition  received  from  the 
representatives  of  founders  of  charities,  was  the  relation  as  junior  and 
senior  in  the  Mutt  at  Tiruppanandal  or  as  spiritual  brothers  and  asso- 
ciates in  holiness.  Still,  they  as  well  as  the  deads  of  purchase  speak  of 
succession  in  the  line  of  disciples  of  the  managing  Tambiran  at  Tirup- 
panandal. The  word  disciple  is  a  religious  term  and  refers  to  a  spiritual 
relation.  Its  recognized  foundation  is  the  tie  between  the  person  who 
initiates  and  the  person  who  is  initiated  in  the  mula  mantram  or  the 
fundamental  text  of  the  order  of  Tambirans.  The  power  to  initiate  in 
this  Adhinam  being  confined  to  Pandara  Sannadhis,  the  relation  of 
preceptor  and  disciple  in  the  above  primary  sense  is  not  possible  aa 
between  the  Tambirans  belonging  to  the  Adhinam.  The  only  spiritual 
relation  that  is  possible  as  between  them  is  that  of  senior  and  junior 
brothers.  Seniority,  as  recognized  among  ascetics,  depends  not  ou  age, 
not  on  eminence  for  piety  or  learning,  but  OD  the  duration  of  time  during 
which  he  has  been  in  the  holy  order. 

It  is  here  necessary  to  advert  to  another  peculiarity  in  the  constitu- 
tion of  the  Adhinam.  Its  founder  was  the  original  spiritual  ancestor  and 
achariya  or  guru  or  preceptor,  and  all  his  successors  as  Pandara  Sannadhis 
represented  the  line  of  achariyas  or  preceptors.  As  between  them  and 
mere  Tambirans,  the  rule  of  seniority  has  no  application,  for,  by  reason  of 
his  status  as  guru,  a  Pandara  Sannadhi,  however  young  and  however 
illiterate,  whatever  may  be  the  duration  of  his  life  as  ascetic,  is  the  Tam- 
biran's  spiritual  superior.  As  between  the  Tambirans  themselves,  the  rule 
of  seniority  appears  in  a  double  aspect.  The  senior  and  the  junior  may 
have  the  same  Pandara  Sannadhi  for  their  guru  or  preceptor,  or  they  may 
have  different  Pandara  Sannadhis  belonging  to  successive  generations  for 
their  gurus.  It  is  usual,  therefore,  for  a  senior  Tambiran  to  speak  of  a 
junior  in  common  parlance  as  his  disciple  when  he  is  to  succeed  him  as 
belonging  to  a  later  generation  or  as  a  junior  in  the  Asramam.  It  is  in 
this  sense  that  the  terms  junior  and  disciple  are  applied  at  Tiruppanandal 
to  successors.  This  is  also  expressly  referred  to  by  Chokkalinga  and 
Ganapati  II  in  Exhibits  28,  29,  38,  389,  and  in  405.  In  this  sense  they 
call  their  predecessors  "  elder  brothers"  and  "  seniors." 

(1)  Smritichandrika,  chap.  XI,  Sections  vii.  ii  ;  Madhaviyal,  para.   48  ;  Sarasvati- 
vilaaa,  Foulkes'  translation,  Section  623. 
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[422]  There  is  considerable  oral  evidence  to  show  from  what  Pandara 
Sannadhis  at  Dharmapuram  each  of  the  managing  Tambirans  received  his 
mantra  kashayam  from  the  time  of  Ganapati,  there  is  documentary 
evidence  that  all  the  managing  Tambirans  were  Dharmapuram  men,  that  is, 
Tambirans  who  received  their  mantra  kashayam  originally  from  some  Pan- 
dara Sanuadhi  at  Dharmapuram.  The  Pandra  Sannadhi,  however,  though 
their  religious  preceptor,  was  never  the  managing  trustee  at  Tiruppanandal. 
T%e  endowment  deeds  in  regard  to  some  of  the  money  grants  and  docu- 
ments executed  by  Talagnayar  to  Sadayappa  in  1829  (Exhibits  582  and  583) 
and  the  course  of  succession  that  has  obtained  show  that  each  bad  his 
own  line  of  successors. 

31.  The  subjoined  table  shows  the  course  of  succession  in  the  line  of 
Pandara  Sannadhis  at  Dharmapuram  from  the  time  of  Tillanayaka 
Tambiran. 

1 
Sivagiyana  Desigar. 

2 
Muthukumara  Desigar. 
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Talagnayana  Desigar. 


Kandappa  Desigar. 


Masilamani  Desigar. 


Sachidananda  Desigar. 


Manikkavasaka  Desigar. 

It  should  be  observed  here  that  there  were  a  senior  and  a  junior 
Pandara  Sannadhi  at  one  and  the  same  time,  and  that  the  junior  succeed- 
ed the  senior  unless  dismissed  for  misconduct,  and  that  a  will  was  left 
at  times  by  the  senior  Pandara  Sannadhi  appointing  his  junior  as  his 
successor.  This  indicates  probably  the  source  from  which  the  course  of 
succession  at  Tiruppanandal  was  originally  derived. 

32.  As  to  the  Pandara  Sannadhi's  connection  with  Tiruppanandal 
and  Benares,  we  find,  in  the  first  place,  that  the  managing  Tambirans  at 
those  stations  were  the  disciples  of  his  Adhinam  ;  [423]  secondly,  that 
the  first  three  Pandara  Sunnadhis  joined  the  managing  Tambirans  at 
Tiruppanandal  in  guaranteeing  the  due  administration  of  money  grants 
for  some  Benares  charities  ;  thirdly,  that  certain  payments  were  from  time 
to  time  made  from  Tiruppanandal  for  religious  services  and  for  guru  puja 
at  Dharmapuram  from  Sadayappa's  time,  while  full  independence  in 
regard  to  the  administration  of  endowments  and  of  appointment  in  regard 
to  succession  were  openly  asserted  at  each  succession  at  Tiruppanandal, 
but  not  challenged  at  Dharmapuram  ;  fourthly,  that  on  the  death  of 
Sadayappa,  who,  as  a  pious  disciple,  was  liberal  in  his  contributions  to 
the  Adhinam  and  warm  in  his  attachment  to  the  Pandara  Sannadhi,  a 
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1887        Tambiran  and  a  layman  suggested  in  1836  to  the  then  Pandara  Sannadhi 
APRIL  6.     the  desirability   of  asserting  a  power  of  appointment ;   fifthly,  that  no 
action  was  however  taken  immediately  as  suggested  ;  sixthly,   chat   when 
APPEL-     Ramalinga    desired    to    take    Chokkalinga    as    his  junior,  the  Pandara 
LATE       Sannadhi   wrote   to    Aiyarappa  to    inform   Eamalinga  that  Chokkalinga 
CIVIL.      was  n°k  worthy  of  being  chosen  by  him  ;  seventhly,  that  he  again  desired 
Aiyarappa  to  mention  to  Ramalinga  that  he  (Pandara  Sannadhi)  consider- 
10  M.  375.    ed    that   Chokkalinga    was   the    fittest   person  available    in    the   south ; 
and,   eighthly,  that   Ramalinga  however  appointed   Chokkalinga    as    his 
successor  by  a  will,  which  asserted  his  ownership  as  to  endowments  and 
power  of  appointment  as  to   succession.      It  appears,    further,    that  in 
Kandappa  Desigar's  time  a  chanty  was  instituted  by  the  Zamindar  of 
Ettiyapuram,  and  that  though  it  was  entrusted  to  the  management  of  the 
Pandara  Sannadhi,  it  was  in   fact  ever  since  managed  with  his  consent 
and  approval  by  the  Tambirans  at  Tiruppanandal,  and  that  the  Pandara 
Sannadhi  exercised  no  functions,  even  in  regard  to  this  charity,  other  than 
being  the  medium  of  communication  between  Tiruopanandal  and  Ettiya- 
puram.    As  to  the  endowment  at  Achiram,  it  was  designed  oarbly  for  the 
benefit  of  Dbarrnapuram  and  partly  for  that  of  Benares  charities,  and  the 
Tambiran  there  submitted  also  accounts  to  Dharmapuram,  though  he  was 
appointed  by  the  Tambiran  at  Tiruppanandal.     The  result  of  the  foregoing 
retrospect  is  that  until  Ramalinga's  time  the  Pandara   Sannadhi  did  not 
possess  or  exercise  the  power  o'f  appointing  Tambirans  at  Tiruppanandal 
or  interfering  in  the  management  of  those  tambirans. 

33.  The  next  or  third  period  in  the  history  of  management  is 
that  of  Cbokkalinga  and  Ganapati  II,  both  of  whom  were  [424] 
employed  undgr  the  Pandara  Sannadhi  prior  to  their  succession  at 
Tiruppanandal.  and  were  in  a  position  to  be  influenced  in  their  relation 
to  Dharmapuram  more  by  the  recollection  of  their  former  position  as 
subordinates  than  by  Benares  traditions  as  to  independence  of  manage- 
ment. Chokkalinga  was  the  first  of  this  class. 

Prior  to  his  succession  at  Tiruppanandal,  Chokkalingam  was  the 
Tambiran  in  charge  of  the  Mutt  at  Achiram,  and  before  he  proceeded  to 
Achiram,  he  was  employed  in  the  store  house  at  Sivasilum  in  Tinnevellv 
under  the  junior  Pandara  Sannadhi.  He  was  however  taken  first  on 
trial  by  Ramalingam,  and  continued  on  that  footing  for  nearly  two  years 
before  he  was  appointed  junior  and  successor  under  Exhibits  5  and  11. 

The  ground  on  which  Chokkalingam  rested  his  succession  was  his 
appointment  by  Ramalingam  as  his  junior  and  the  continuance  of  his  re- 
lation as  such  when  the  latter  died.  In  Exhibits  23  and  24,  he  stated, 
"  My  senior  Kasivasi  (residing  at  Benares)  Ramalinga  Tambiran  appoint- 
ed me  to  manage  ail  !'  is  affairs,  and  whilst  I  was  so  doing,  he  died  of 
illness  on  the  4th  May,  1841.  " 

By  Exhibits  26  and  27,  the  registry  in  the  Collector's  books  was  trans- 
ferred to  the  name  of  Chokkalingam  from  that  of  Ramalingam.  They 
show  that  the  relation  as  junior  and  senior  was  regarded  by  the  then  Sub- 
Collector  as  the  basis  of  Chokkalingam's  title.  In  Exhibit  27  it  is  said, 
"  Whereas  Chokkalinga  Tambiran  who  was  nominated  by  him  (Ramalinga 
Tambiran)  during  his  lifetime  is  entitled  to  everything,  and  no  objection 
or  claim  was  made  though  notices  inviting  the  same  were  duly  published, 
we  have  signed  the  miras  register  or  list." 

Chokkalingam's  succession  was  intimated  to,  and  approved  by,  the 
representatives  of  some  of  the  influential  founders  of  charities  under  the 
management  of  Tiruppanandal  (Exhibits  389  and  405,  422  and  456).  In 
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Exhibits  389  and  405, Bamalingam  is  referred  to  as  "  your  (Chokkalingam's) 
predecessor  or  elder  brother,"  and  in  404  and  422,  as  "  your  senior." 

We  have  already  adverted  to  Bamalinga's  will  (Exhibit  5)  which 
describes  Cbokkalingam  as  "  my  junior,"  and  declares  that  "Chokkalingam 
alone  is  to  be  the  full  owner  after  my  death  of  the  properties,  &c.,  belong- 
ing to  me" 

34.  In  connection  with  this  succession,  it  was  contended  that 
the  Pandara  Sannadhi  at  Dharmapuram  was  the  person  who  [425] 
appointed  Cbokkalinga  Tambiran,  and  our  attention  was  drawn  to  Exhibits 
X41,  M,  L,  G30,  and  H2. 

Exhibit  X41  is  a  cadjan,  which  purports  to  have  been  addressed  by 
the  Pandara  Sannadbi  at  Dharmapuram  to  Chokkalingam.  It  says,  "  As 
Eamalinga  Tambiran,  Dharmakarta  of  Kasi  (Benares)  Mutt,  died  on  the 
24th  instant  (Cbittarai  month,  4th  May,),  you  are  appointed  this  day  the 
25th  instant  as  the  iibarmakarta  of  the  said  charities,  and  are,  therefore, 
directed  to  conduct  the  customary  charities  of  feeding,  &c.,  in  the  sacred 
places  of  Benares,  Bamesvaram,  and  without  any  deviation  from  the  fixed 
scale  and  in  accordance  with  the  established  usage."  The  genuineness  of 
this  document  is  denied  for  the  respondent  and  we  shall  presently  consider 
the  evience  in  regard  to  it. 

Exhibit  M  is  a  letter  written  on  the  28th  May,  1841,  by  Aiyarappa  at 
Benares  to  the  Pandara  Sannadhi  at  Dharmapuram.  It  refers  to  a  letter 
addressed  by  Ramalingam,  informing  Aiyarappa  of  Chokkalingam's  ap- 
pointment by  him  as  junior.  Bamalinga  is  alleged  to  have  said  that 
"having  been  very  ill  for  the  last  fifteen  days,  he  felt  that  his  life  was  un- 
certain, received  (obtained)  your  (Pandara  Sannadhi' s)  order  and  reported 
the  same  to  the  Collector  and  others,  and  arranged  for  the  due  conduct 
according  to  usage  of  the  Benares  charity  by  Cookkalingam."  It  refers  next 
to  a  letter  from  the  Pandara  Sannadhi  received  after  Ramalingam's  death, 
and  states,  "I  learned  from  your  letter  that  on  account  of  the  illness  of 
Bamalingam  you  went  with  the  holy  crowd  (disciples)  to  Tiruppanaudal  on 
the  night  of  the  24th  at  9  P.M.,  and  that  on  the  morning  of  Wednesday,  the 
25th,  you  gave  Chokkalingam  parivattam  (head  cloth)  and  did  everything 
necessary,  and  that  you  appointed  him."  The  letter  next  contains  a 
request  aud  says,  as  Chokkalinga  is  a  new  man,  as  Benares  is  an  import- 
ant charity,  and  as  be  has  no  experience  of  this  place,  I  request  that  you 
will  direct  Kumarasamy  Tambiran,  who  comes  from  here  to  be  with  him  as 
•assistant  and  do  business." 

Exhibit  L,  dated  the  19th  October,  1840,  was  written  by  Aiyarappa  to 
Masilamani  Desigar,  the  Pandara  Sannadbi  at  Dharmapuram.  It  refers 
to  the  death  of  Kandappa  Desigar  in  August,  1840,  and  throws  light  on  the 
conduct  of  the  new  Pandara  Sannadhi  In  regard  to  Chokkalingam's 
appointment  by  Bamaligam  as  junior.  It  states  that  the  new  Pandara  San- 
nadhi was  in  favor  of  Chokkalingam's  appointment,  that"  the  neighbouring 
[426]  men  who  were  attached  to  the  Adhinam  "  petitioned  the  Pandara 
Sannadhi  to  keep  Chokkalingam  at  Tiruppananda),  that  he  asked  for 
Aiyarappa's  oninion,  and  that  Aiyarappa  said,  "  I  also  consent  to  it.  if 
it  is  to  your  liking,  appears  agreeable  to  Bamalingam,  and  ia  consistent 
with  the  proper  conduct  of  the  charities.  I  agree  to  your  appointing  such 
a  psrson  to  the  management  of  the  other  places  attached  to  tho  Benares 
•charity  as  to  you  in  consultation  with  Bamalingam  seems  meet." 

Exhibit  G30  is  a  letter  from  Aiyarappa  to  the  Pandara  Sannadhi, 
dated  the  25th  September,  1841.  It  stated  that  the  liabilities  of  the 
Mutt  at  Benares  amounted  to  Bs.  50,000,  whilst  the  amount  due 
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to  it  was  limited  to  Eg.  15,000,  and  that  he  sent  word  to  Chokkalingam 
through  Kumarasami  Tambiran  to  arrange  for  discharging  the  debts  uue 
at  Benares.  It  next  referred  to  Chokkalingam 's  appointment  by  the 
Pandara  Sannadhi  with  apparent  reluctance.  It  next  recited  the  contents 
of  a  letter  addressed  from  Benares  to  Chokkalingam  at  Tiruppanandal, 
and  complained  of  the  latter's  silence  as  an  act  of  discourtesy.  The 
contents  as  set  forth  therein  are,  "  On  the  death  of  Ramalinga  Tambiran 
his  sannidhanam  went  there  (Tiruppanandal)  and  made  you  the  head  of 
the  mutt  there,  what  did  you  place  at  the  feet  of  sannidhanam  on 
prostrating  before  him  ?  How  much  did  you  spend  in  connection  with  the 
funeral  ceremonies  of  the  late  Tambiran?  What  balance  was  left;  in  the 
treasury  ?  You  must  write  to  me  on  these  matters.  Some  Tambirans  are 
coming  from  here  and  you  must  take  Kumarasami  Tamhiran,  who  is  one  of 
them,  as  your  assistant."  The  letter  then  dwplls  en  the  necessity  of  the 
head  of  the  Mutt  at  Tiruppanandal  acting  in  harmony  with  the  head  of 
the  Mutt  at  Benares,  and  on  the  previous  usage  according  to  which  Sada- 
yappa,  Ganapati,  and  Ramalinga,  it  was  said,  wrote  to  Benares  on  every 
transaction  that  took  place  at  Tiruppanandal.  It  concludes  with  a 
request  that  the  Pandara  Sannadhi  "  will,  to  avoid  any  misunderstanding 
between  them,  decide  the  matter,  and  that  he  will  order  Kumarasami  to 
remain  at  Tiruppanandal  and  assist  Chokkalingam  in  management." 
There  is  nothing  before  us  to  show  what  passed  since  between  Aiya- 
rappa  and  the  Pandara  Sannadhi,  hut  Kumarasami  was  not;  taken 
as  junior,  and  the  misunderstanding  between  Tiruppanandal  and  Benares 
resulted  in  a  quarrel.  It  appears  next  that  as  Ramalinga's  senior, 
Aiyarappa  urged  that  he  was  lawfully  entitled  [427]  to  the  Mutt  at 
Tiruppanandal,  that  he  appointed  Kumarasami  as  Ramalinga's  successor, 
and  that  he  addressed  a  petition  to  the  Collector  to  that  effect,  and 
that  Chokkalinga  made  a  representation  that  Aiyaraopa  and  his  predeces- 
sors were  appointed  by  the  Tambirans  at  Tiruppanandal,  and  that  the 
former  acted  under  the  orders  of  the  latter  (exhibit  600).  In  this  document 
Chokkalingam  stated  that  the  tamhirans  in  Benares  Rameswaram, 
Chidambaram,  Achiram,  and  Morangi  wera  appointed  from  Tirupoa- 
nandal  and  acted  in  subordination  to  it.  It  is  further  in  evidence  that, 
assisted  by  some  of  his  friends,  Kumarasami  endeavoured  to  effect  a 
forcible  entry  into  the  Mutt  at  Tiruppanandal  and  create  a  disturbance, 
that  the  Collector  of  Tanjore  interfered  and  protected  Chokkalinga's 
peaceful  possession  which  extended  to  two  years,  referring  Aiyarappa  and 
his  nominee  to  a  civil  suit  (exhibits  787  and  788).  With  Aiyarappa's  death 
in  July  1843  the  cloud  that  hung  over  Chokkalingam's  position  as  the 
Tambiran  at  Tiruppanandal  cleared  away. 

These  violent  proceedings  suggest  the  probable  inference  that  the 
Pandara  Sannadhi  did  not  aid  Aiyaraopa  or  favour  the  introduction  of  a 
Benares  man  as  Chokkalingam's  junior. 

35.  The  Pandara  Sannadhi  does  not  aopear  however  to  have  inter- 
fered with  Chokkalingam's  management!.  It  is  not  shown  that  either 
Chokkalingam  or  his  predecessors  or  his  successors  ever  accounted  for 
their  management  to  Dharraapuram.  It  was  Chokkalingam  that  was 
regarded  not  only  as  the  ostensible  but  also  as  the  sole  responsible  trustee 
by  the  representatives  of  the  founders  of  charities.  It  was  to  him  that  the 
Raja  of  Venkatagiri  wrote  in  1850  about  the  repair  of  his  choultry  at 
Benares  (exhibit  421).  Again,  it  was  Chokkalinga  who  was  called  upon  by 
the  Collector  of  Tanjore  in  February  1852  to  explain  where  and  by  whom 
the  charities  founded  at  Benares  by  the  Raja  of  Tanjore  were  managed 
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(exhibits  603  and  604).  Exhibit  457  shows  likewise  that  one  Varada 
Pillai  of  Madras  addressed  Chokkalingam  in  regard  to  the  charity  at  Sri- 
rangam  managed  from  Tiruppanandal.  We  further  find  from  the  letters 
numbered  351  and  356,  dated  January  and  November  1844,  that  the 
representatives  of  the  Eaja  of  Tanjore  considered  the  Tambiran  at  Tirup- 
panandal as  solely  responsible  for  the  due  administration  of  the  charities 
at  Benares  and  the  Tambiran  at  Benares  as  his  nominee  and  agent. 
[428J  They  also  show  that  it  was  Sadayappa  Tambirau  of  Tirmppanandal,  10  M  375- 
who  appointed  Aiyarappa  to  Benares. 

36.  Apart  from  the  external  recognition  of  Chokkalingam  as  the  real 
trustee,  his  own  declarations  and  acts  indicate  independence  in  his  capacity 
of  managing  Tambiran  at  Tiruppanandal.     Like  his  predecessors  he  made 
purchases  in   his  own  name,   for  himself  and  his   successors  in  the  line  of 
disciples,  and   these   extended   from   January    1842   to   December  1851 
(exhibits  160-175). 

Exhibit  1336  shows  that  he  hypothecated  in  1851  two  villages  belong- 
ing to  Tiruppanandal  in  his  own  name  and  raised  thereon  Ks.  9,560. 

Exhibits  1392  and  1399  show  that  he  instituted  legal  proceedings  in 
his  own  name  in  regard  to  endowments  and  other  properties  under  his 
control. 

Exhibits  1273-6  prove  that  nearly  Ks.  60,000  set  apart  in  his  will  by 
one  Pachayappa  Mudaliar  at  Madras  for  certain  charities  at  Benares  were 
made  over  to  Chokkalinga  in  1851  under  the  order  of  the  late  Supreme 
Court,  as  a  fund  from  the  interest  oT  which  the  charities  indicate  i  by  the 
testator  were  to  be  administered  by  the  tambirans  at  Tiruppanandal. 

In  exhibit  1273,  the  petition  addressed  by  Chokkalingam  to  the  late 
Supreme  Court  on  the  24th  July  1848,  he  stated  that  the  business  at 
Tiruppanandal  "  was  carried  on  by  a  principal  and  a  deputy  tambirau,  the 
deputy  being  from  time  to  time  chosen  and  elected  by  the  principal; 
that  upon  the  death  of  the  principal  tambiran,  be  is  succeeded  by  the 
deputy,  who  proceeds  to  elect  and  choose  a  deputy  to  supply  his  place ; 
that  previous  to  the  election  of  such  deputy  the  principal  tambiran  usually 
takes  upon  trial  the  person  whom  he  proposes  to  elect  as  a  deputy,  and 
keeps  him  for  some  time  on  trial  before  he  appoints  him  to  the  office 
of  deputy  ;  that  he  and  his  predecessors  have  had  the  sole  management  of 
the  funds  bestowed  by  charitable  individuals  in  Southern  India,  and 
have  from  time  to  time  remitted  the  amount  of  such  contributions  to 
agents  at  Benares,  who  under  his  directions  distributed  the  funds  so 
remitted  and  accounted  to  him  for  the  same ;  that  such  agents  were 
always  entirely  under  the  management  and  control  of  himself  and  his  pre- 
decessors and  were  liable  to  be  removed  with  or  without  cause,  and  that 
in  fact  himself  and  his  predecessors  have  always  been,  since  the  establish- 
ment of  the  [429]  Mutt  at  Tiruppanandal,  the  only  persons  responsible  to 
the  several  charitable  persons  for  the  due  application  of  the  funds  bestowed 
by  them  in  aid  or  support  of  charities."  Though  the  final  order  on  this 
petition  was  made  in  1851,  it  does  not  seem  that  the  PandaraSannadhi  at 
Dharmapuram  chose  to  come  forward  on  this  occasion  and  assert  his 
ownership  to  or  control  over  the  Mutt  at  Tiruppanandal,  though  an 
advertisement  was  published  in  the  local  newspapers  at  Madras,  inviting 
all  persons  who  desired  to  claim  the  fund  to  prefer  their  claim. 

37.  As  regards  the  tambirans  concerned  in  the  local  superintendence 
of    endowments,    Chokkalingam    appears   to    have    appointed    them    of 
his  own  authority.     About  this  time  the  Mutts  at  Benares,   Morangi  in 
Nepaul,  Achiram  in  Travancore,  and  RameKvaram,  acted  in  subordination 
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to  Tiruppanandal.  As  to  Benares,  Aiyarappa  died  in  July  1843,  and 
Chokkalingam  directed  Saminadha  Tambirau  at  Morangi  to  proceed  to 
Benares  and  take  charge  of  the  Mutt  there.  Exhibit  972,  September  1843, 
shows  that  Saminadha  reported  his  arrival  at  Benares  and  entered  on  his 
duty  as  directed  by  Chokkalingam.  Exhibit  356  proves  that  the  Raja  of 
Tanjore  declined  in  1844  to  notice  a  communication  from  Saminadha 
Tambiran  at  Benares,  because  he  did  not  say  that  he  was  appointed  by 
Cbokkalingam,  and  that  Sadayappa  appointed  Aiyarappa  and  gave  him 
arukattu  and  cloth.  Exhibit  987  shows  that  Chitambaranadha,  who  was 
appointed  to  succeed  Saminadha,  was  Chokkalingam's  subordinate,  and 
that  the  former  brought  to  the  notice  of  the  latter  the  embarrassment 
caused  by  the  creditors  of  the  Mutt  at  Benares  and  asked  Chokkalingam 
to  come  there  and  to  make  some  arrangement.  See  also  exhibits  G5 
and  W5. 

Exhibit  642,  dated  March  1848,  shows,  that  the  Tambiran  at  Rames- 
varam  applied  to  Tiruppanandal  for  instructions  as  to  feeding  certain 
persons  in  the  choultry  in  his  charge. 

Exhibit  999,  dated  March  1850,  shows  that  Chokkalingam  was  asked 
to  send  a  tambiran  to  serve  as  junior  at  Benares,  and  that  Chitambara- 
nadba  proposed  certain  arrangements  in  regard  to  Morangi. 

Exhibit  987,  under  date  September  1848,  proves  that  Chifcambara- 
nadha,  the  senior  Tambiran  at  Benares,  asked  Chokkalingam  at  Tirup- 
panandal to  remit  Rs.  25,000  and  thereby  put  an  end  to  the  annoyance 
arising  from  the  pressure  put  upon  him  by  the  creditors  of  the  mutt  at 
that  place. 

[430]  Exhibit  1000,  dated  May  1850,  shows  subordination,  and  that 
orders  were  asked  for  in  regard  to  Benares  and  Morangi. 

Exhibits  964  and  965  prove  that  in  September  and  October  1839 
Aiyarappa  asked  Ramalinga  to  send  a  tambiran  to  Achiram  in  the  place 
of  Chokkalingam,  when  the  latter  was  taken  as  junior  at  Tiruppanandal. 

38.  Passing  on  to  Chokkalingam's  relation  with  Dharmapuram,  the 
first  thing  that  attracts  notice  is  that  he  was  a  disciole  of  Dharmapuram. 
In  June  1845  he  called  the  Pandara  Sannadhi  his  "father"  (exhibit  J5)  ; 
and  in  June  1851  he  said  the  Pandara  Sannadhi  was  the  common  guru  of 
himself  and  of  the  Tambiran  at  Trichinopoly  (exhibit  E8).  In  letter  Y5 
addressed  to  the  junior  Pandara  Sannadhi  at  Tinnevelly  in  June  1847, 
Cbokkalingam  said,  "  You  ask  whether  it  is  proper  for  me  to  charge 
for  small  articles  sent  from  Tiruppanandal,  whilst  I  belong  to  the  same 
Adhinam  and  I  am  treated  well.  This  is  true.  Everything  here  is 
yours.  Have  you  not  taken  to  yourself  my  soul,  my  body,  and  my 
property  when  I  became  your  slave."  In  exhibit  W47,  which  we  have 
already  adverted  to,  Sadayappa  Tambiran  was  praised  as  "the  eldest 
darling  and  son  of  the  Adbinam."  Judging  of  filial  piety  by  the  total 
amount  of  contributions  made  to  Dharmapuram  from  Tiruppanandal. 
Chokkalingam  demonstrated  his  attachment  far  more  actively  than 
Sadayapra  did.  (l)  Two  Katlais  or  special  services  were  instituted  in  the 
eastern  and  wostern  temples  attached  to  the  Adhinam  at  Dharmapuram, 
and  Rs.  3-14-0  a  month  was  paid  for  daily  midday  service  or  puja  in 
those  temples,  besides  1  rupee  a  month  for  Pradosha  Katlai,  or  worship 
on  the  12bh  day  of  every  lunar  fortnight.  (2)  There  was  another  special 
morning  service  instituted  to  be  performed  in  the  month  of  Margali 
(December  January)  every  year.  (3)  Chokkalingam  made  frequent  con- 
tributions on  account  of  -the  expenses  of  guru  puja  at  Dharmapuram, 
which  is  the  annual  ceremony  performed  for  the  spiritual  benefit  of  the 
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founder  of  the  Adhinam  and  that  of  his  successors.  (4)  There  were  also 
remittances  made  from  time  to  time  from  Tiruppanandal  to  Dharmapuram 
on  account  of  what  is  called  Maheswarapuja,  which  is  the  annual  cere- 
mony performed  for  the  spiritual  benefit  of  the  deceased  Tambirans  of 
Tiruppanandal.  Guru  puja,  in  which  the  Pandara  Sannadhi  is  the  chief 
actor,  can  only  be  performed  where  the  Pandara  Sannadhi  is,  whereas  Mahes- 
warpuja  [43 1]  may  be  performed  at  Tiruppanandal  or  preferably  afc  Dharma- 
puram, which  is  the  seat  of  the  tambiran's  guru.  There  is  considerable 
oral  evidence  to  show  that  the  expenses  of  the  guru  puja  at  Dharmapuram 
were  paid  by  the  Tambirans  at  Tiruppanandal,  and  it  is  corroborated  by 
the  fact  that  payments  were  made  ou  this  account  from  the  time  of 
Sadayappa  Tambiran.  In  May  1841  Chokkalingam  sent  Es.  100  for 
Maheswarapuja  to  be  performed  on  account  of  Ramalinga.  In  May  1844, 
he  sent  Rs.  200  for  guru  puja  at  Dharmapuram ;  Rs.  50  in  August 
1847  ;  Rs.  100  in  May  1848 ;  Rs.  100  in  April  1849 ;  Rs.  30  in 
September  1849 ;  and  Rs.  150  in  April  1842.  Apart  from  these 
contributions,  sundry  articles  were  sent  as  presents  in  token  or  reverence 
for  the  Pandara  Sannadhi  or  of  pious  devotion  to  the  idols  worshipped  at 
Dharmapuram.  We  further  find  that  the  junior  Pandara  Sannadhi  visited 
Tiruppanandal  once  in  1841  and  again  in  1846,  that  the  Tambiran  at 
Tiruppanandal  not  only  received,  entertained  and  honored  him  as  a 
disciple  should  do,  but  also  supplied  to  him  a  number  of  things  for  his 
use  and  money  for  the  expenses  of  his  journey  to  Sivasilam  in  Tinnevelly. 

39.  In  addition  to  making  these  contributions,  Chokkalingam  showed 
great  attachment  to  the  Adhinam  and  interfered  and  interested  himself  in 
matters  which  specially  related  to  Dharmapuram.  In  1846  and  1847  he 
concerted  measures  to  secure  to  Dharmapuram  certain  annual  income  from 
the  Adhinam  lands  at  Achiram.  In  October  1847  he  advise  1  how  the 
management  at  Dharmapuram  might  be  made  efficient,  as  to  what  sug- 
gestion would  add  to  the  dignity  of  the  Adhinam  when  the  opinion  of  the 
Pandara  Sannadhi  was  called  for  by  District  officers  in  regard  to  some 
administrative  arrangements,  and  as  to  several  other  matters  which  it  is  not 
necessary  to  enumerate  here.  He  also  reported  to  the  Pandara  Sannadhi 
what  went  on  at  Benares  and  Tiruppanandal,  as  if  the  Pandara  Sannadhi 
took  an  interest  in  Tiruppanandal  matters.  His  communications  were  in 
the  highest  degree  deferential  in  tone,  so  much  so  that  he  said  in  Exhibit 
J5,  "  It  is  beyond  the  power  of  my  humble  self  to  write  your  praise,  when 
you,  my  father,  have  incarnated  yourself  simply  because  you  had  a  desire 
to  send  millions  of  souls  to  heaven." 

These  contributions,  payments,  professions  of  attachment  and  the 
tone  of  abject  adulation,  which  we  have  mentioned,  may  be  referred  to 
the  spiritual  relation  that  existed  between  the  two  [432]  institutions. 
The  account  now  and  then  given  of  Tiruppanandal  and  Benares  affairs 
might  appropriately  have  a  place  in  letters  written  by  a  disciple  to  his 
guru,  who  is  either  believed,  or  deferentially  assumed,  to  be  interested  in 
him. 

In  Exhibit  J6,  dated  July  1847,  Chokkalingam  stated  to  the  Pandara 
Sannadhi  that  he  appointed  one  Saravana  Tambiran  as  directed  to  the 
Mutt  at  Achiram.  It  is  not  shown  why  he  took  the  order  of  the  Pandara 
Sannadhi  in  regard  to  this  appointment,  unless  it  was  that  the  Tambiran 
had  also  to  manage  the  lands  which  as  already  shown  were  granted  partly 
for  the  benefit  of  the  Mutt  at  Dharmapuram. 

With  the  same  letter  be  forwarded  also  an  account  of  receipts  and 
disbursements  in  connection  with  his  pilgrimage  to  the  sacred  places  of 
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1887        Kuttalam  and  Papavinasam.     Ifc  is  nob   explained  why   this    was  done, 
APRIL  6.    but;  we  observe  that  it  was  not  an  account  in  relation  to  his  management 

at  Tiruppanandal. ' 

APPEL-  There  is  also  documentary   evidence  in   this  period,  which    shows 

LATE       how  Tambirans  were  attached  ro  the  Adhinam  at  Dharmapuram. 
CIVIL.  Exhibit  U4  shows  that  in  July  1841  Chokkalingam  asked  Che  Pandara 

Sannadhi  to  ordain  or  give  mantra  kashayam  to  certain  persons  mentioned 
10  M.  375.    therein,   in  order  that  they  might  be  deputed  for    service  in   the   Mutts 
under  Tiruppanandal. 

Exhibib  K5  proves  that  in  July  1646  Chokkalingam  wrote  to  the 
junior  Pandara  Sannadhi  ab  Sivasilacn  to  the  effecb  that  the  senior  at 
Dharmapuram  gave  mantra  kashayam  only  to  one  of  several  persons 
named  by  him." 

By  Exhibit  U7,  dated  September  1850,  Chokkalingam  asked  nhe 
junior  Pandara  Sannadhi  to  send  two  Tambirans,  who  where  then  in 
Tinnevelly,  in  order  that  he  might  depute  them  to  places  under  his 
supervision,  Benares  and  Chidambaram. 

In  Exhibib  C29,  dated  December  1846,  the  junior  Pandara  Sannadhi 
was  asked  to  send  several  Tambirans,  and  the  letter  stated  that  there 
must  always  be  Tambirans  at  Benares  available  for  service  in  the  cause 
of  the  charities,  and  that  it  was  also  the  senior  pandaram's  opinion. 
In  Exhibib  C7,  dated  December  1848,  he  applied  to  the  junior  Pandara 
Sannadhi  for  a  supply  of  Tambirans.  Again,  the  evidence  shows  that  it 
was  Chokkalingam  bhat  sent  Tambiram  to  Benares  in  August  1850  and 
directed  that  one  Kumarasami  Tambiran  be  deputed  to  Morangi  in  Nepaul. 
It  is  also  shown  that  when  Chokkalingam  desired  to  assert  his  aubhoriby, 
[433]  he  sent  back  bhe  Tambirans  deputed  by  the  Pandara  Sannadhi  at  the 
instance  of  Chitarnbaranadhan,  and  sent  to  Benares  others  of  his  own 
choice  belonging  to  Dharmapuram. 

40.  There  is  further  oral  evidence  that  the  Pandara  Sannadhis  alone 
can  ordain   Tambirans.     Ib  is  confirmed  by  the  fact  than  they  are  alone 
consecrated  or  anointed    as  achariyas  or  preceptors,  acid  chat  there  is  no 
power  to  ordain  where  there  is  no  such  consecration.     The  documentary 
evidence  furbher  supports    ib  and  conveys  the  impression  that  on  the  one 
hand    Chokkalinga   considered   that   the   Pandara  Sannadhi    was    alone 
competent  to  ordain  Tambirans,  and  bhab  heought  to  employ  Dharmapuram 
men,    whilst;   on  the  other,  he  believed  that  the  righb  bo  appoinb  them  to 
serve  in  the  mutts  under  the  supervision  of  Tiruppanandal  was  vested  in 
him. 

41.  We  shall  here  refer  to  the  disagreement  which   arose  between 
Chokkalingam  and  Chibambaranadhan  ab  Benares,  and  which  in  the  result 
humbled  both   and  led  to  the   nominabion    of  Ganapati  II  as  junior  at 
Tiruppanandal.    It  aopears  that,  when  Aiyarappa  was  in  charge  at  Benares, 
he  incurred  a  debt  of  upwards  of  two  lakhs  of  rupees,  and  that  out  of  this 
amount,  nearly  a  lakh  of  rupees  still  remained  to  be  paid,  bhe  inberest  due 
thereon  forming  a  heavy  charge  on  bhe  income  that  ought  to  be  devoted  to 
the  charities.    Both  Saminadha  Tambiran  and  Chitambaranadha  Tambiran 
brought  to  the  notice  of   Chokkalingam  that  the  creditors   were  growing 
impatient  and  troublesome,  and  that  it  was  necessary  to  arrange  for  paying 
them.      Though  the  endowments  ab    Benares   wera   thus  overweighted, 
Chokkalingam,  it  was  said,  continued  his  career  of  ostentatious  liberality 
and  oven  failed  to  remit  the  collections  mads  in   bhe  south  to  Benares 
punctually.     This  dereliction  of  duty  on   his  part  caused  dissatisfaction 
and  hampered  the  Tambiran  at  Benares  to  a  considerable  extent  in  duly 
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executing  the  charities  in  that  place.  The  Pandara  Sannadhi  at  Dharma- 
puram  heard  of  this  state  of  things,  and  placing  himself  in  communica- 
tion with  Chitambaranadhan,  cautiously  drew  forth  from  him  revelations, 
which  seriously  compromised  Chokkalingam's  character  for  efficient 
management,.  Masilamani  Desigar,  the  Pandara  Sannadhi  at  Dharma- 
puram, it  is  suggested  for  the  respondent,  interfered  in  Tiruppanandal 
ostensibly  to  place  the  Benares  charities  on  a  satisfactory  footing,  but 
reallv,  as  the  result  shows,  to  bring  in  Ganapati  II.  another  subordinate  of  10  M>  37S 
the  [434]  Adhinam  in  the  south  as  the  managing  Tambiran  at  Tiruppa- 
naodal.  We  shall  examine  into  the  correspondence  to  sea  to  what  extent 
this  quarrel  affected  the  previous  relation  between  Dharmapuram  and 
Tirupoanandal. 

By  Exhibit  S19,  which  refers  to  other  confidential  letters,  Chitambara- 
nadhan, Chokkalingam's  subordinate  at  Benares,  promised  to  send  a 
letter  to  the  Pandara  Sannadhi,  in  order  that  the  latter  might  show  it  to 
Chokkalingam  and  animadvert  on  his  conduct  in  terms  of  severity.  It 
concludes  with  the  request  that  the  Pandara  Sannadhi  would  lecture 
Chokkalingam  on  his  conduct,  and  refrain  from  giving  cloth  to  any  Tam- 
biran a*  junior  at  Tiruppinandal  until  the  writer  came  to  the  south  as 
directed. 

This  document  shows  that  Masilamani  Dasigar  opened  a  secret  corres- 
pondence with  Chitambaranadhan,  that  Chitambaranadhan  eagerly  entered 
into  it,  that  both  wanted  to  humble  Chokkalingam,  that  Chitambara- 
nadhan desired  to  influence  the  appointment  of  a  junior,  and  wrote  as  if 
he  thought  that  the  power  of  appointing  a  junior  was  vested  in  the  Pandara 
Sannadhi. 

Exhibit  G  28  shows  that  Chitambaranadhan  sent  the  letter  which  he 
promised  to  send,  that  it  was  shown  to  Chokkalingam,  that  he  (Chokka- 
lingam), pointed  out  that  his  conduct  was  all  that  might  be  expected 
in  the  circumstances  in  which  he  was  placed  and  over  which  he  had  no 
control,  and  that  the  Pandra  Sannadhi  desired  him  to  send  a  suitable 
reply  to  Benares  enclosing  therewith  the  letter  received  from  Dharma- 
puram. 

This  indicates  that  Masilamani  Desigar  desired  then  to  proceed  no 
further,  and  was  satisfied  with  his  having  interfered  to  demand  an  expla- 
nation and  thereby  used  his  power  as  the  head  of  the  Adhinam  to  call 
upon  his  disciple  to  account  for  apparent  mismanagement  and  to  restore 
cordiality  between  Tiruppanandal  and  Benares. 

But  the  letter  which  Chokkalingam  wrote  to  Chitambaranadhan 
shows  that  he  took  umbrage  at  the  conduct  of  the  latter.  He  said  in  it 
that  "  he  did  the  business  of  thecharity  at  Tiruopanandal  wider  the  orders 
of  the  Pandara  Sannadhi  at  Dharmapuram,  while  the  Tambiran  at  Benares 
did  business  there  under  his  (Chokkalingam's)  orders."  Our  attention 
was  drawn  at  the  hearing  to  the  expression  "  under  the  orders  of  the 
Pandara  Sannadhi  at  Dharmapuram  "  as  evidence  of  subordination.  The 
circumstances  in  which  the  letter  was  written  and  the  Pandara  Sannadhi's 
position  [435]  as  a  spiritual  superior  are  the  only  evidence  in  regard  to 
the  sense  in  which  that  expression  was  used. 

That  letter  provoked  an  assertion  by  Chitambaranadhan  of  the 
independence  of  Tiruppanandal  and  of  subordination  to  Dharmapuram. 
Exhibit  P  is  the  communication  addressed  by  him  to  Dharmapuram  with 
reference  to  it  and  we  consider  it  desirable  to  set  out  at  length  certain 
statements  which  it  contains  and  on  which  considerable  stress  is  laid  for 
the  appellant.  Chitambaranadhan  said — "  The  statements  made  by 
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Chokkalingam  without  remembering  well-known  and  well  attested  facts 
are  false,  because  when  the  first  Gurupara  Swami  was  made  a  Tambiran, 
the  then  Pandara  Sannadhi  ordered  him  to  travel  to  the  north  and  return 
after  bathing  in  the  Ganges  ;  Gurupara  accordingly  proceeded  to  Benares, 
bathed  in  the  Ganges,  resumed  his  travels,  acquired  means  of  conducting 
some  charity,  and  submitted  to  the  Pandara  Sannadbi  an  account  of 
acquisitions  made  by  him.  Thereupon  the  Pandara  Saonadhi  ordered  him 
thus  :  "Get  for  the  Adhinam  fame  by  going  to  the  place  wherein  you  ac- 
quired the  means  of  conducting  charity  and  by  performing  charity  there. 
Do  not  mix  up  those  charity  funds  with  our  resources."  Accordingly 
Gurupara  Swami  got  leave  of  his  guru,  came  to  Benares  and  began  to  per- 
form charity.  Erom  that  time  to  this  date  the  charity  has  been 
conducted  splendidly.  In  order  that  resources  which  could  be 
collected  there  might  not  be  wasted  but  duly  realized  and  sent  here, 
the  predecessor  in  this  Mutt  visited  Dharmapuram,  and  under  the 
orders  of  the  Pandara  Sannadhi  there  built  mutts  at  Tirupuanandal 
and  in  other  places.  One  of  the  tambirins  here  was  placed  in 
charge  of  the  Mutt  at  Tiruopanandal,  and  he  was  ordered  to  acfe 
in  accordance  with  the  wishes  of  the  tambiran  managing  the  chari- 
ties at  Benares.  If  bhe  Tambiran  at  Tiruppanandal  should  happen  to  be 
a  senior  and  the  tambiran  here  a  junior,  the  charity  is  not  to  be  neglected 
by  reason  of  this  seniority  ;  but  keeping  in  mind  that  the  Benares  charity 
is  the  most  important  of  all  charities,  the  two  tambirans  conducted  the 
charity  in  harmony,  but  with  due  regard  to  seniority.  In  accordance 
with  this  practice  Ramalinga  Swami,  who  went  from  here  and  managed 
the  charities  at  Tiruppanandal,  caused  the  Tambiran  now  at  Tiruppanan- 
dal to  be  sent  for,  instructed  him  in  all  necessary  matters  and  had  every- 
thing done  for  him  in  accordance  with  custom.  If  forgetting  all  this  the 
Tambiran  at  Tiruppanandal  imagines  that  [436]  the  Mutt  at  Benares  is 
his  own  and  says  it  is  under  his  control,  is  it  not  derogatory  to  your 
dignity  ?" 

In  Exhibit  B,  dated  January  1850,  Chitambaranadhan  referred  to  a 
letter  from  Chokkalingam  as  containing  a  statement  that  "  Tiruppanandal 
was  omnipotent,  and  all  other  places  were  subordinate  to  it." 

This  phase  of  the  quarrel  in  which  both  Tambirans,  whilst  con- 
tradicting one  another  as  to  the  relation  between  thena,  acknowledged 
subordination  to  Dharmapuram,  favoured  the  interference  of  Masilamani 
Desigar  then  at  Dharmapuram. 

It  seems  that  he  wrote  to  Benares  expressing  dissatisfaction  with 
Chokkalingam,  and  with  the  regard  shown  by  him  to  one  Kutti  Tambiran 
asking  Chitambaranadban  to  come  to  Dharmapuram,  and  promising  to 
make  a  suitable  arrangement  for  the  due  conduct  of  the  charities  and  to 
appoint  a  proper  person  as  Chokkalingam's  junior  (Exhibit  R).  In  this 
letter  Chitambaranadhan  said  that  "  the  honor  and  the  fame  of  the  charity 
conducted  at  Benares  belonged  to  the  Adhinam  at  Dharmapuram,  and 
that  as  a  son  of  that  Adhinam,  he  placed  implicit  faith  in  the  Pandara 
Sannadhi  and  asked  for  a  further  assurance  that  he  might  come  to  the 
south  in  expectation  of  a  satisfactory  arrangement  being  made.  Though  this 
assurance  was  given,  the  Tambiran  at  Benares  put  off  his  journey  to  the 
south  and  made  various  excuses  from  time  to  time.  Meanwhile  Ohitam- 
baranadhan  complained  to  some  of  the  zamindars  and  to  the  Maharaja  of 
Travancore  that  the  collections  made  at  Tiruppanandal  were  not  duly  re- 
mitted to  Benares,  and  the  latter  threatened  to  resume  the  village  granted 
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for  the  maintenance  of  a  charity  at  Benares.  This  caused  alarm  at  Tirup- 
panandal  and  at  Dharamapuram,  and  for  a  time  the  esprit  de  corps  influ- 
flncing  the  heads  of  Adhinams,   prevailed  against  every   other  considera- 
tion.    Both  the  senior  and  junior  Pandara  Sannadhis   censured  Chitam- 
baranarihan  for  making  to  outsiders  revelations  which  are  likely  to  stain 
the    Adhinam   in   public   estimation,  and  thereby  checked   disagreeable 
disclosures.       Amidst    these    troubles    Chokkalingam's    health     failed, 
and  he  also  asked  Chitambarauadhan  to  go  over  to  Tiruppanandal.     This 
softened    Chita  mbaranadhan    who    wrote    to    the    Pandara    Sannadhi 
in  December  1850  that  in  the  event  of  Chokkalingam's  illness  proving 
serious,    the  Pandara    Sannadhi   should  make   some     temporary   provi- 
sion for  management  ab  Tirupoanandal  and  invest  a  person   with  cloth 
[437]   permanently  after  his    arrival.     But  Chokkalingam's  illness  did 
not  then  take  a  serious  turn  as  was  aporehended,  and  Chitambaranadhan 
delayed  his  visit  to  the  south  until  1852.     In  the  meantime   Kumara- 
sarni  Tambiram,  whom  Chitambaranadhan  desired  to   see  appointed  as 
Chokkalingam's  junior,  died,  and  the  senior  Pandara  Sannadhi  proceeded 
on  a  tour  to  Tinnevelly.     In  September   1851   he  wrote  to  Chitambara- 
nadhan to  the  effect  that  he  knew  the  history  of  Chokkalingam's  manage- 
ment, the  conduct  of  his  agents  and  the   opinions  of  the  representatives 
of  those  who  endowed  the  charities,  that  he  obtained  an  explanation  from 
Chokkalingam,  that  he  consulted  the  Tambiran  at  Tirunallar  as  to  what 
should  be  done  to  secure  efficient  management,  and  that  he  was  in  communi- 
cation with  Vaidilinga  Tambiran  at  Trichinopoly  belonging  to  the  Dhar- 
mapuram  Adhinam  (Exhibit)  H2).     In  the  same  letter  Chitambaranadhan 
said  that  Vaidilingaswami  would  do  well  as  Chokkalingam's  junior.    This 
letter  shows  also  that  for  the   previous  six  months  no  remittances  were 
made  to  Benares,  and  that  Chokkalingam  said,  when  he  was  addressed  :  — 
"What  is  to  be  done  ?  The  endowment  founded  by  the  Eaja  of  Pudukotta 
and  the  Zamindar  of  Karvetnagar  have  been  attached  and  remittances  are 
being  made  to  you  dir-ect  from  Travancore.  The  feeling  of  other  endowers  of 
charities  is  well  known.  Let  things  take  their  course  according  to  the  will 
of  God."     In  addition  to  this  imbecility  on  the  part  of  Chokkalingam,  the 
letter  complained  that  Chokkalingam  did  not  comply  with  a  recent  arrange- 
ment made,  viz..  that  a  fixed  sum  was  to  be  sent  punctually  to  Banares  and 
that  Us.  15,000  was  allowed  to  fall  into  arrears.    For  this  amount  Chitam- 
baranadhan drew  on  Chokkalingam,  who  after  wavering  for  some  time  as 
to  whether  he  ought  to  honor  the  draft,  eventually  borrowed  and  paid  it. 
Chitambaranadhan  asked  again  for  an  assurance  from  the  junior  Pandara 
Sannadhi  that  a  proper  arrangement  would  be  made  for  ensuring  efficient 
management  before  he  made  up  his  mind  to  proceed  to  Dharamapuram. 
In  January  1852  he  wrote  to  the  Pandara  Sannadhi  at  Dharmapuram  ex- 
pressing bis  siti*faction  with  the  letter   received  from    the  latter   that  it 
bad  been  arranged  that  Vaidilinga  Timbiran  should  go  to  Tiruppanandal  and 
manage  the  charities  (Exhibit  K2).     In  March  1852  Chitambaranadhan 
bad  an  interview  with   Chokkalinga  at  Tiruppanandal.    It  was  arranged 
that  the  past  was  to  be  forgotten  and  that  thev  were  to  be  friends  again,  that 
Cbokkalingam  was  to  act  in  accordance  with  [438]  Chitambaranadhan's 
opinion,  viz.,   that  Vaidilinaa  Tambiran  was  to  manage  the   affairs  at 
Tiruppanandal,  that  Chokkalingam  was  to  be  guided  by  him,  and  that  not 
a  pie  was  to  be  spent  otherwise  than  with  his  consent.  Chitambaranadhan 
reported  this  fact  to  the  Pandara  Sannadhi,  who  was   then  on  his  tour, 
And   asked  him   to  send   Vaidilinga   Tarabiran   to   Tiruppanandal  from 
Trichinopoly.     To  his  surprise  he  got  no  reply.     In  his  letter  Exhibit  N2 
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he  reminded  the  Pandara  Sannadhi  of  the  assurance  he  had  given  ta 
induce  him  to  come  from  Benares,  spoke  of  the  present  indifference  as  a 
misfortune,  and  said  he  had  to  go  back  to  Benares  on  the  10th  April.  In 
June  1852  he  acknowledged  the  receipt  of  a  letter  asking  him  to  go  to 
Dharmapuram  in  order  that  the  Pandara  Sannadhi  might  settle  in  con- 
sultation with  him  what  was  to  be  done  in  regard  to  Tiruppanandal 
matters.  He  excused  himself  and  said  that  he  had  written  to  Chok- 
kalingam  that  the  latter  should  come  with  Ganapati  Tambiran  to 
Dharmapuram,  and  requested  that  the  Pandara  Sannadhi  would  order 
Ganapati  to  do  business  at  Tiruppanandal  as  junior.  Exhibit  O2  shows 
that  shortly  after  Chitambaranadhan's  return  to  Benares,  he  heard  that 
Chokkalingam  died  and  Ganapati  succeeded  him  and  wrote  the  letter 
Exhibit  P2  to  the  Pandara  Sannadhi  thus  :  "  Your  Sannidhanam  has 
invested  Ganapati  with  cloth.  Give  him  such  advice  as  may  be  necessary 
and  protect  him." 

42.  We  shall  here  consider  what  advance  was  made  by  Dharmapuram 
in  regard  to  the  nature  of  its  relation  to  Tiruppanandal.  It  will  be 
remembered  that  Exhibits  K19  and  W24  indicated  in  1836  what  thatr 
relation  ought  to  be  in  order  that  the  influence  and  interests  of  Dharama- 
puram  might  prevail  at  Tiruppanandal.  There  was  then  no  opportunity 
for  interference  and  no  action  was  apparently  taken. 

Aiyarappa's  supersession  :  nd  Eamalingam's  self-assertion  created  the 
first  opportunity.  Kandappa  Desigar  told  Eamalingam  not  to  deny  the 
consideration  due  to  his  senior  and  to  act  in  harmony  with  him.  This  was 
the  first  form  of  interference.  This  interference  paved  the  way  for  frequent 
communications  between  Aiyarappa  and  Dharmapuram,  and  he  showed  a 
readiness  to  advise  Eamalingam  as  suggested  at  Dharmapuram  in  regard 
to  the  appointment  of  Chokkalingam  as  junior.  There  is  ground 
for  the  belief  that  in  Kandappa  Desigar's  time  the  spiritual  senior' 
was  kept  well  in  hand  and  played  ofl  against  his  spiritual  junior  and. 
[439]  official  superior.  This  made  both  look  to  support  from  Dhar- 
mapuram and  increased  its  influence  at  Tirruppanandal. 

A  further  step  was  made  when  Eamalingam  died.  Masilamani 
Desigar  proceeded  to  Thiruppanandal,  and  though  Eamalingam  had  died 
before  he  arrived  after  appointing,  according  to  custom,  Chokkalingam 
as  his  successor,  the  Pandara  Sannadhi  remained  to  attend  Chokka- 
lingam's  installation.  On  that  occasion  he  presented  to  Chokkaligam 
a  cloth.  This  act  may  be  regarded  by  a  disciple  as  a  token  of  blessing 
and  congratulation,  and  Chokkalingam  appears  to  have  treated  it  in  this 
light.  But  the  Pandara  Sannadhi  appeared  to  look  at  it  as  a  present 
made  by  him  to  a  Tambiran  when  be  gave  him  an  appointment.  In 
his  letter  to  Aiyarappa  he  spoke  of  his  having  appointed  Chokka- 
lingam. 

When  Chokkalingam  showed  attachment  to  the  Pandara  Sannadhi 
and  Aiyarappa's  services  were  no  longer  needed,  his  suggestion  that 
Kumarasami  of  Benares  should  be  Chokkalingam's  junior  did  not  receive 
support  from  Dharmapuram,  and  it  was  not  acceded  to;  When  Aiyarappa 
began  to  assert  his  right  as  senior  to  appoint  Eamalingam's  successor, 
the  Pandara  Sannadhi  left  him  to  shift  for  himself. 

The  quarrel  between  Chokkolingam  and  Chitambaranadhan  created 
another  opportunity  for  Dharmapuram.  The  gain  from  it  was  this,  viz.r 
(i)  that  Ganapati,  another  former  subordinate  of  Dharmapuram,  was- 
appointed  to  Tiruppanandal ;  (iij  the  giving  of  cloth  was  repeated  for  thfr 
second  time  ;  (iii)  during  the  controversy  both  the  Tambirans  at  Benares- 
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and  Tiruppanandal  acknowledged  that  they  were  subject  to  the  orders  of 
the  Pandara  Sannadhi  at  Dharmapuram  ;  (iv)  the  Tambiran  at  Benares 
frequently  spoke  of  giving  cloth  as  equivalent  to  appointment  and  treated 
the  power  to  appoint  a  junior  as  vesting  in  Dharmapuram  ;  and  (v)  Ganapati 
was  practically,  if  not  formally,  appointed  by  Dharmapuram. 

The  Pandara  Sannadhi  himself  appears  to  have  formulated  the 
character  of  his  interference  in  his  letter  of  the  19th  May  1852  to 
Chitambaranadhan.  Exhibit  O2  shows  that  the  latter  was  told  that  if 
he  went  over  to  Dharmapuram  it  would  ba  arranged  with  the  Tambiran 
at  Tiruppanandal,  first,  how  much  of  the  money  was  to  be  remitted  to 
Benares  for  the  performance  of  charities  ;  secondly,  how  much  of  it  was 
to  be  applied  in  liquidation  of  [440]  debts  due  at  Tiruppanandal  and 
Benares  ;  and,  thirdly  who  should  be  appointed  as  junior  Tambiran  at 
Tiruppanandal. 

43.  We  shall  now  consider  the  relation  between    Tiruppanandal  and 
Dharmapuram  during  Ganapati's  management   which  commenced  on  the 
25th  July  1852  and  extended  to  the  10th  November  1853. 

There  is  no  reason  for  doubting  that  like  his  predecessors  Ganapati  was 
also  a  Dharmapuram  Tambiran.  Both  Chokkalinga  and  Ganapati  stated 
that  they  were  elder  and  younger  brothers,  and  this  description  implies 
that  they  were  disciples  of  the  same  guru  or  attached  to  the  same 
Adhinam.  On  the  day  Chokkalingam  died,  Ganapati  remitted  Es.  50  to 
Dharmapuram  and  prayed  that  "  Mahesvarapuja  and  Abhishekam  and 
Nevediyam  to  Chokkanadha  and  Giyana  Sambanda  Swami  might  be 
performed  for  the  benefit  of  Chokkalingam."  Special  service  to  the  idol 
at  Dharmapuram  and  to  the  image  of  the  founder  of  the  Adhinam 
there  on  the  occasion  of  a  Tambiran's  death  is  an  indication  that  Dharma- 
puram was  the  seat  of  his  spiritual  family  and  ancestor.  In  June  1853  he 
stated  in  Exhibit  E9  that  the  Pandara  Sannadhi  asked  for  an  explanation 
for  his  failure  to  attend  the  "  Gurupuja  "  performed  at  Dharmapuram 
about  that  time,  that  he  gave  an  explanation  and  that  it  was  accepted 
as  satisfactory.  This  discloses  the  consciousness  of  a  duty  to  attend  the 
Gurupuja  at  Dharmapuram,  which  points  to  the  relation  of  disciple  and 
guru.  We  may  conclude,  then,  that  the  customary  spiritual  relation 
of  disciple  and  preceptor  continued  to  subsist  in  Ganapati's  time 
between  the  Pandara  Sannadhi  at  Dharmapuram  and  the  Tambiran  at 
Tiruppanandal. 

44.  As  to  his  relation  to  the  properties  appertaining  to  the  mutt  and 
charities  at  Tiruppanandal,  there  was  also  no  change.     Though  the  will 
said  to  have  been  made  by  Chokkalingam  is  not  produced,  Exhibits  38 
and  616  show  that  one  was  considered  to  have  existed  at  that  time.  How- 
ever this  might  be,  Chokkalingam  stated  in  his  petition  to  the  Collector 
(Exhibit  28)  that  no  one  but  Ganapati,  who  was  nominated  by  him  as 
junior  and  associated  with  him  in  the  administration  of  the  affairs  of  his 
mutt,  had  any  connection  with  his   estate,  and  with  whatever  was  due  by 
or  to  him.     Ganapati's  conduct  until  his  death  in  buying  lands  for  him 
and  his  successors  in  the  line  of  disciples  points  to  the  same  conclusion. 

[441]  45.  As  to  the  basis  on  which  Ganapati's  succession  was  rested, 
there  was  also  no  difference.  Both  Chokkalingam  and  Ganapati  referred, 
as  the  cause  of  succession,  in  Exhibits  28  and  29,  to  the  spiritual  relation 
as  elder  and  younger  brothers,  to  the  appointment  of  Ganapati  by  Chokka- 
lingam as  his  junior  and  to  Ganapati's  association  as  such  in  the 
administration  at  Triuppanandal  according  to  custom.  In  his  letter, 
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dated  the  19th  June  1852,  Chokkalingam  said  : — "After  consulting  Chit- 
ambaranadhan  we  sent  for  Ganapati  Tambiran  who  was  managing  the 
affairs  of  the  mutt  belonging  to  us  at  Chitambaram,  so  that  he  might 
manage  the  charity  affairs  well,  as  our  junior,  and  gave  him  cloth  on 
the  5th  June,  and  he  has  accordingly  been  looking  after  the  affairs  relat- 
ing to  this  place.  We  therefore  wrote  to  Chitambaranadha  Tambiran  who 
had  come  there  to  visit  the  Maharaja  who  fills  the  position  of  a  parent  in 
regard  to  this  place,  and  he  has  made  known  these  facts  to  the  Maharaja." 
For  the  purpose  of  altering  the  registry  in  his  books,  the  Collector  recog- 
nized Ganapati's  succession  in  October  1852,  and  stated  that  no  objection 
was  raised  to  it  though  notices  were  published  inviting  the  same.  It  appears 
from  Exhibits  372  and  1449  that  the  then  Maharaja  of  Tanjore,  whose 
ancestors  founded  some  of  the  important  charities  at  Benares  and  were 
regarded  as  the  patrons  of  the  mutt  from  their  position  as  former  rulers  of 
the  province,  recognized  the  succession  and  sent  to  Ganapati  some  presents 
as  customary  tokens  of  congratulation.  The  former  states  :  "  We  are  very 
giad  to  learn  from  your  letter  that  during  the  lifetime  of  Chokkalinga Tambi- 
ran you  were  appointed  to  manage  all  his  affairs  in  his  stead,  and  that 
you  having  moved  with  the  senior  Tambiran  who  was  very  pious  and 
of  good  conduct,  were  liked  by  him,  and  as  a  reward  for  your  good  beha- 
viour you  have  succeeded  to  his  high  position."  In  a  letter  from  the 
Tanjora  Palace,  Ganapati's  appointment  by  Chokkalingam  as  junior  is 
referred  to  in  these  terms  : — "  Such  a  person  (Chokkalingam)  has  chosen 
you  and  appointed  you  for  this  high  place."  Thus  the  ground  of  succession, 
which  was  publicly  stated  at  Tiruppanandal  as  being  in  accordance  with 
custom  and  accepted  by  the  Collector  and  Maharaja  of  Tanjore,  presumably 
with  the  knowledge  of  the  Pandaram  at  Dharm  apuram  and  without  any 
protest  from  him,  was  the  appointment  of  a  spiritual  brother  by  Chokka- 
lingam as  his  junior  and  the  association  of  such  nominee  in  the  administra- 
tion of  endowments  at  Tiruppanandal  daring  Chokkalingam's  life. 
[442]  Although  wills  were  made,  they  invariably  declared  the  junior 
appointed  by  the  senior  during  his  life  and  associated  with  him  in  manage- 
ment as  lawful  successor,  and  confirmed  his  succession. 

46.  In  connection  with  the  power  of  appointment  claimed  by  the 
appellant,  reliance  was  placed  on  three  letters,  two  from  Chitambarana- 
dhan,  the  Tambiran  at  Benares,  and  one  from  Chokkalingam  himself. 

In  Exhibit  02,  dated  7th  June  1852,  Tanjore,  Chitambaranadhan  said 
as  follows : — 

"  It  was  written  in  your  letter  the  9th  of  Vyasi  that  I  had  been  sent 
for  on  account  of  the  Tiruppanandal  affairs,  that  if  I  come  soon  it  will  be 
arranged  with  the  Tambiran  at  Tiruppanandal  ?in  respect  of  the  Benares 
affairs,  what  money  was  to  be  remitted  for  the  Benares  charity  and  what 
was  to  be  paid  annually  towards  the  debt  here  and  there,  and  that  I  may 
go  to  Benares  on  a  junior  being  appointed  according  to  my2mind  after 
consideration.  It  was  stated  in  your  letter  of  the  20th  Vyasi  that  the 
Gurupuja  fell  on  the  27th  Vyasi  and  the  Maheswarapuja  on  the  next  day, 
that  I  should  conclude  my  business  here  and  come  there  in  order  that  the 
Tiruppanandal  affairs  might  be  considered  and  settled  according  to  my 
mind.  But  I  am  detained  here  by  the  Maharaja  and  I  am  unable  to 
come.  I  shall  perform  the  Gurupuja  in  the  place  where  I  am,  as  it 
would  be  done  when  I  was  at  Benares.  It  will  not  be  auspicious  to  ap- 
point a  junior  to  Tiruppanandal  in  the  month  of  Ani  and  I  will  not  come 
before  the  commencement  of  the  month.  If  you  invest  Ganapiti 
with  arukattu  and  sundaravadam  and  make  him  conduct  the  affairs 
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at  Tiruppanandal  within  this  month,  I  shall  come  afterwards  and  make 
an  arrangement  as  suggested  by  you  in  regard  to  receipts  and  disburse- 
ments and  about  whai  has  to  be  done  hereafter.  I  have  written  to 
Chokkalingam  who  is  at  Tiruppanandal  on  the  strength  of  the  promise 
made  by  you.  He  will  come  with  Ganapati  to  Dharmapuram.  I  beg  you 
will  have  mercy  on  the  Benares  charities  and  on  me  who  came  to  see  you, 
and  you  will  appoint  as  mentioned  above  the  said  Tambiran  to  conduct 
business  holding  the  junior  place  at  Tiruppanandal." 

Exhibit  P2  is  another  letter  addressed  by  the  same  Tambiran  to 
Dharmapuram  from  Benares  three  months  later,  on  the  llth 
September  1852.  It  refers  to  Chokkalingam 's  death  and  a  letter  from 
Ganapati,  and  goes  on  to  say  "  as  your  Sannidhanam  has  [443]  invested 
Ganapati  with  cloth,  I  pray  you  will  give  him  such  advice  as  may  be 
necessary  and  guide  him.  " 

Exhibit  H28  is  a  letter  from  Chokkalingam  to  the  Pandaram  at 
Dharmapuram  on  the  19th  June  1852,  twelve  days  after  the  date  of  Exhibit 
O2,  and  on  the  same  day  on  which  the  letter  filed  as  Exhibit  1248  was 
addressed  to  the  Maharaja  of  Tanjore.  It  states  "  As.I'and  Chitambara- 
nadhan who  has  coma  from  Benares  have  on  consultation  sent  for 
Ganapati  Tambiran  with  a  view  to  appoint  him  as  junior  Tambiran  at 
Tiruppanandal,  and  have  sent  the  said  Tambiran  to  your  Sannidhanam 
with  the  prayer  that  you  will,  according  to  custom,  invest  him  with  aru- 
kattu  and  cloth,  I  also  pray  that  the  charities  at  Benares,  Rameswaram 
and  other  places  may  be  properly  protected  by  your  Sannidhanam." 

Exhibitsi02  and  P2  should  be  considered  in  continuation  of  the 
correspondence  relating  to  Chokkalingam 's  mismanagement,  and  the 
necessity  that  existed  for  securing  a  sufficient  and  punctual  remittance  to 
Benares  in  order  that  the  charities  there  might  be  duly  administered,  and 
for  making  an  arrangement  for  the  liquidation  of  the  debts  whk-h  had  been 
contracted  both  at  Benares  and  Tiruppanandal.  The  appointment  of 
an  efficient  junior,  and  an  understanding  with  the  senior  that  he  was 
to  be  guided  by  his  advice,  was  considered  to  be  the  appropriate  remedy. 
The  name  of  the  Tambiran  at  Trichinopoly  was  first  suggested  by  the 
Pandaram  at  Dharmapuram  and  agreed  to  by  Chitambaranadhan,  who 
obtained  after  his  arrival  in  Tanjore  the  consent  of  Chokkalingam  to  the 
proposal  and  wrote  to  the  Pandara  Sannadhi ;  but  tha  Pandaram  sent  no 
reply  to  his  letter,  and  Chitambaranadhan  wrote  again  complaining  of  the 
indifference  as  a  misfortune.  Exhibit  O2  was  written  on  the  receipt  of 
certain  letters  in  May  from  the  Pandara  Sannadhi  whilst  Chidambarana- 
dhan  was  in  communication  with  the  Maharaja  of  Tanjore.  Exhibit  1448 
shows  that  two  days  before  Exhibit  02  was  written  Chokkalingam  in 
consultation  with  Chitambaranadhan  appointed  Ganapati  as  his  junior  and 
gave  him  cloth.  No  allusion  is  made  to  this  fact  either  in  Exhibit  02  or  in 
Exhibit  H28.  The  entire  correspondence  which  took  place  on  this  occasion 
showd  that  Chokkctlingam  ir  consultation  with  Chitambaranddhan  appoint- 
ed Ganapati  on  5th  June  and  communicated  the  fact  through  Chitambara- 
nadhan to  the  Maharaja  of  Tanjore,  and  sent  Ganapati  on  the  19th 
June  to  be  invested  by  the  Pandara  Sannadhi  with  arukattu  and  sundara- 
[444]  vadam,  without  mentioning  that  he  was  already  appointed  as 
junior  at  Tiruppanandal.  Having  regard  to  the  sequence  of  events,  the 
investiture  by  the  Pandara  Sannadhi  followed  the  appointment  previously 
made  by  the  Tambiran  at  Tiruppanandal.  Having  regard  to  the  declara- 
tions of  Chitambaranadhan  in  letters  Exhibits  P2  and  02,  the  power  of 
appointing  a  junior  vested  in  the  Pandara  Sannadbi.  Having  regard  to 
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Chokkalingam's  letter,  it  conveys  the  impression  that  he  did  nob  wish 
that  the  Pandara  Sannadhi  should  know  that  Ganapati  had  been  previously 
appointed  at  Tiruppanandal  without  reference  to  him.  Chokkalingam'a 
ntieence  was  possibly  due  to  a  fear  that  he  might  give  offence  to  the 
Pandaram  and  render  his  position  worse  than  it  was.  G  hitambaranadhan'g 
declaration  was  possibly  due  to  the  belief  that  unless  he  imputed  power 
to  the  Pandara  Sannadhi,  he  could  not  invoke  his  interference  in  cases  of 
necessity  and  seek  to  control  the  administration  of  his  official  superior  at 
Tiruppanandal.  We  consider  ir-  saie  to  rely  on  the  sequence  of  events  in 
preference  to  declarations  made  by  parties  who  might  be  influenced  by 
interested  motives  or  by  tear.  As  to  the  prayer  that  the  Pandara  Sannadhi 
may  invest  Ganapati  with  arukattu  and  sundaravadam  according  to 
custom,  the  documentary  evidence  shows  that  only  on  one  previous 
occasion  the  Pandaram  at  Dharmapuram  gave  cloth,  &c.,  that  that  was 
on  the  occasion  of  Ghokkalingam's  installation,  that  Chokkalingam  had 
been  appointed  junior  previously,  and  that  Ramalineam  had  died  afcer 
making  a  will  in  Chokkalingam's  favour  prior  to]the  Pandaram's  arrival  at 
Tiruppanandal.  On  that  occasion  also  the  giving  of  cloth  followed  the 
appointment  made  by  Ramalingam  at  Tiruppanandal  according  to  custom. 
47.  In  connection  with  Ganapati's  management  we  are  referred  to 
certain  letters  as  indicating  his  subordination  to  Dharmapuram. 

In  Exhibit  U8,  dated  4th  November  1852,  Ganaoati  acknowledged  a 
letter  from  the  junior  Pandira  Sannadhi,  and  stated  that  that  letter  and 
the  order  of  the  Collector  in  regard  to  the  transfer  of  miras  reached  him  at 
the  same  time.  He  dwelt  on  this  coincidence  as  propitious  and  as  a 
token  of  "your  Sannidhanam's  favour  towards  me  as  your  humble  servant." 
He  promised  to  write  to  Achiram  to  send  to  the  junior  Pandara  Sannadhi 
Us.  130,  and  added  that  he  had  written  to  the  Tambiran  at  that  place  to 
remit  the  income  of  the  property  there  so  as  to  meet  the  expectations  of 
the  Pandara  Sannadbi. 


In  Exhibit  W8,  November  1852,  Ganapati  referred  to  the  state  of 
the  season,  to  the  balance  of  Es.  2,000  which  he  had  to  remit  to  Benares, 
and  to  a  cloth  which  he  sent  to  one  Sundara  Pillai  as  a  token  of  cour- 
tesy, being  refused  and  returned.  In  Exhibit  X8,  dated  the  12th  Decem- 
ber, 1852,  Ganapati  interceded  with  the  junior  Pandaram  and  asked  him 
to  overlook  shortcomings  on  the  part  of  the  Tambiran  at  Achiram,  adding 
that  provision  might  be  made  for  better  management.  It  went  on  then 
to  give  some  information  about  two  persons,  viz.,  S-idaya  Pillai  and  Apa- 
tharana  Pillai.  In  Exhibit  Y8,  dated  the  30bh  December  1852.  he  refer- 
red to  the  state  of  the  season  and  stated  that  he  sent  one  Ambalavana 
Tambiran  to  the  Kasi  Mutt  at  Chitambaram.  He  next  referred  to  a  sum 
of  Rs.  80  due  upon  account  to  the  Tambiran  at  Benares  and  asked  the 
junior  Pandaram  to  arrange  for  its  recovery.  Exhibit  Z8  is  another 
letter  from  Ganapati,  dated  21st  January  1853.  In  this  he  stated  that 
the  Raja  of  Karvetnagar  exempted  certain  lands  in  his  possession  from 
assessment,  and  that  endeavours  were  being  made  to  obtain  a  similar  ex- 
emption from  the  Raja  of  Puducotta.  It  gives  information  as  to  the  visits 
of  the  Raja  of  Cochin  to  Benares,  to  his  having  sent  hundis  to  meet 
the  expenses  at  Benares,  and  as  to  the  price  of  paddy  at  Tiruppanandal. 
Ganapati  then  asked  for  information  in  regard  to  the  collection  of  the 
debt  due  by  Muttapa  Kristnaien. 

Another  group  of  letters  pressed  upon  us  as  evidence  of  subordination 
consists  of  Exhibits  A9  —  N9. 
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In  Exhibit  A9,  dated  7th  March  1853,  Ganapati  advised  the  Pandaram 
-at  Dharmapuram  of  his  sending  Rs.  82  and  some  articles  of  small  value 
as  a  present  in  connection  with  th->  Sivaratri  festival,  and  concluded  it, 
as  was  common  with  many  other  lectors  with  the  sentence  "  I  await  your 
^commands  as  to  how  I  should  conduct  mvself  in  future  as  your  servant." 
This  we  may  add  is  an  ordinary  form  of  etiquette  observed  when  a  person 
writes  to  a  spiritual  superior  who  is  entitled  to  reverence  from  him. 

Exhibit  B9,  dated  26th  March  1853,  referred  to  Achiram.  Ganapati 
advised  the  junior  Pandaram  to  obtain  as  much  as  he  could  from  the 
Tambiran  at  that  place  and  promised  to  carry  out  his  orders  to  the  very 
Jetter.  He  then  stated  that  he  wa<*  borrowing  money  to  pay  hundis  from 
Benares,  that  his  creditors  at  Madras  were  demanding  payment,  and  that 
his  hope  of  obtaining  a  loan  from  Vydisvaran  Kovil,  which  is  a  temple 
under  the  [446]  management  of  Dharmapuram.  was  not  likely  to  be 
realized.  He  than  gave  information  about  the  visit  to  Dharmapuram  of 
the  Tambiran  at  Tirunallur  and  the  affairs  of  an  Adhinam  temple  in 
French  territory  and  of  the  temple  at  Tirubuvanam. 

In  Exhibit  C9,  dated  the  30th  March  1853,  Ganapati  reported  to  the 
junior  Pandaram  that  the  Tambiran  at  Vydisvaran  Kovil  was  invested 
with  arukattu  and  sundaravadam  by  the  Pandara  Sannadhi  and  Dharma- 
puram, and  then  referred  to  the  violent  storm  which  visited  Tanjore  and 
to  the  damage  done  by  it. 

Exhibit  D9  is  another  letter  dated  26th  April  1853.  It  states  that 
the  Tambiran  at  Achiram  reoorted  the  remittance  to  the  senior  Pandaram 
.of  Rs.  150.  It  then  proceeded  to  give  news  regarding  his  visit  to  the 
Tanjore  Palace,  the  investiture  of  the  Tambiran  at  Valur,  and  the  appoint- 
ment of  one  Arumuga  Tambiran  to  the  Katlai  at  Sheali.  It  then  advised 
of  the  despatch  of  a  Gauri  Sankam,  a  peculiar  kind  of  shell  used  in  wor- 
ship, and  concluded  with  sentence  "  I  am  awaiting  your  commands  as  to 
how  I  shouM  conduct  myself  as  your  servant." 

Exhibit  E9  is  a  letter  dated  12th  June  1853.  Ganapati  referred  to 
&  dispute  in  regard  to  some  irrigation  channel  between  him  and  the  rai- 
yats  at  Painkattur,  and  said  that  he  was  putting  an  end  to  it  by  purchas- 
ing nine  velis  of  land  belonging  to  his  opponents.  He  also  animadverted 
on  the  inefficiency  of  the  Tambiran  at  Achiram,  and  stated  that  he  duly 
wrote  to  Benares  about  matters  at  Tiruppanandal.  He  alluded  to  the  repa'r 
X>f  the  kitchen  at  Sivasilam  and  stated  that  he  had  written  to  Achiram  to 
send  Rs.  200  to  the  junior  Pandara  Sannadhi. 

The  next  letter  we  are  referred  to  is  Exhibit  F9.  Ganapati  noted  a 
letter  from  the  junior  Pandara  Sannadhi,  intimating  that  the  latter  was 
dissatisfied  with  the  management  of  the  Tambiran  at  Achiram,  and 
intended  to  proceed  there  and  dismiss  him  and  aopoint  another  in  his 
gtead.  He  said  by  way  of  deference  that  he  was  not  going  to  raise  his 
voice  against  that  of  the  junior  Pandaram,  but  then  added  that  the 
Tambiran's  errors  might  be  pardoned  that  time,  offering  to  stand  respon- 
sible for  the  payment  due  from  him.  He  then  stated  that  he  sent  to 
Benares  the  Pandaram 's  order  and  the  account  of  Muttukristnayan  of 
Tenkasi. 

In  Exhibit  G9,  dated  the  4th  July  1853,  Ganapati  reported  to  the 
junior  Pandara  Sannadhi  that  Ramalingakutti  Tambiran  left  Benares 
about  the  28th  March. 

[447]  He  referred  next  to  Ambalavana  Tambiran  at  Chidambaram,  to 
bis  desire  to  go  back  to  Tinnevelly  and  to  his  actual  departure  from  the 
former  place.  He  added  :  "  I  sent  some  one  at  once  to  take  charge  of  the 
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to  accept  Es.  200  which  was  offered  to  be  sent,  and  remarked  :  "  1  do  not 
know  if  you  refused  it  as  it  was  the  money  of  a  sinner  or  only  na  urally. 
But  be  it  as  it  may,  as  it  is  your  duty  to  protect  me,  I  have  little  concern 
10  M.  378.  about  it."  It  then  refers  to  the  rain,  and  to  the  price  of  paddy  in 
Tan  j  ore. 

Exhibit  H9  is  another  letter  from  Ganapati  to  the  junior  Pandara 
Sannadhi,  dated  the  6th  August  1853.  He  noted  the  remittance  of  Rs.  340 
to  the  junior  Pandara  Sannadhi  for  certain  charities  to  be  performed 
in  connection  with  the  bones  of  the  then  deceased  Zamindar  at  Et,tiya- 
puram  when  they  are  deposited  in  the  Ganges.  He  noted  also  that  the 
Tambiran  at  Achiram  was  told  by  the  junior  Pandaram  to  send  Rs.  200 
to  Tiruppanandal,  because  Ganapati  undertook  to  pay  the  balance,  and 
authorized  the  Pandara  Sannadhi  to  take  Rs.  200  out  of  the  Er,tiyaouram 
remittance.  He  referred  to  a  few  other  matters  and  stated  that  Rama- 
linga  was  in  the  Mutt  at  Chidambaram,  and  that  he  was  suffering  from  a- 
boil  in  the  leg,  adding  that  he  would  send  him  over  to  Tinnevelly  as  soon 
as  he  arrived  at  Tiruppanandal. 

The  next  letter  to  which  we  are  referred  is  Exhibit  J9.  It  repeated 
the  promise  to  send  over  Ramalinga  Tambiran  as  soon  as  he  arrived,  and 
then  said:  "  I  learned  the  contents  of  that  piece  of  taper  enclosed  in  your 
Sannidhanam's  order  with  directions  that  no  others  should  look  into  it." 
Ganapati  referred  next  to  the  debts  due  by  the  junior  Pandara  Sannadhi, 
to  the  payment  of  a  portion  by  Palaniyappa  Tambiran  of  Tiruvalur,  and 
added  that  there  were  debts  to  be  paid  at  Tiruppanandal,  that  the 
Tambiran  at  Benares  drew  upon  him,  and  that  he  could  not  remon- 
strate with  him  in  any  way  for  incurring  additional  and  improper  charges. 
He  concluded  with  a  promise  to  pay  Rs.  300  in  addition  to  Rs.  200  which 
he  had  already  asked  the  Tambirao  at  Achiram  to  remit. 

Exhibit  K9  is  another  letter,  dated  the  7th  September  1853, 
[448]  Ganapati  forwarded  a  letter  to  the  junior  Pandaram  from  Chitanv 
baramdhan  at  Benares  and  asked  for  a  reply  saying  that  Chitam- 
barauadhan  desired  him  to  send  the  reply.  The  letter  next  stated  that 
Ganapati  purchased  four  velis  of  land  in  a  village  called  Vadapati 
in  order  to  get  rid  of  the  annoyance  caused  by  co-mirasidars  in  that 
village. 

Exhibit  L9  is  another  letter,  dated  the  16th*  October  1853.  In  this 
Ganapati  referred  to  the  payments  due  from  Achiram  and  to  those 
already  made.  He  referred  next  to  a  letter  which  he  wrote  to  Benares  to 
induce  the  person  than  carried  the  bones  of  the  late  Yettiyapuram 
Zamindar  thither  to  make  a  favourable  report  about  the  choultries  at 
Benares  to  the  then  zamindar. 

He  then  referred  to  his  own  illness  and  said  that  he  ordered  Rs.  25  to 
to  be  remitted  for  performing  Abhishekam  to  Chokkalingaswami  at 
Sailapur,  and  Maheswarapuja  for  his  benefit  and  for  sending  the  holy 
ashes  to  him. 

He  said  next  that  Ramalinga  Tambiran  suffeted  from  fever  on  three 
occasions  and  was  then  getting  better  under  medical  treatment,  and 
concluded  with  the  remark — "  /  shall  send  him  over  there  as  soon  as  I  am 
perfectly  recovered." 
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In  connection  with  Eamalingam  we  were  referred  to  two  other  letters, 
Exhibits  M9  and  N9.  Their  genuineness  was  denied  by  the  respondents, 
and  we  shall  refer  to  them  in  connection  with  Eamalingam 's  appointment 
as  junior. 

There  is  another  group  of  isolated  letters  to  which  also  it  is  necessary 
to  refer. 

Exhibit  D23  is  a  letter  dated  1st  January  1853,  from  the  Tambiran 
at  Achiram  to  the  Pandara  Sannadhi  at  Dharmapuram.  He  remits  d 
Bs.  100,  noted  an  omer  received  from  Dharmapuram,  sent  accounts  lor 
a  few  months,  promised  to  send  other  accounts,  and  stated  his  estimate 
of  the  produce  which  might  be  realized  under  Pannai  and  Purakudi 
systems  of  cultivation. 

Exhibit  Eii3  is  another  letter  from  the  same  Tambiran,  dated  the 
16th  January  1853.  It  contained  a  request  that  men  might  be  sent  to 
assist  him  in  harvesting  the  matam  lands  at  Achiram,  and  asked  for 
instructions  as  to  whether  the  harvest  was  to  be  conducted  under  the 
amani  system,  or  whether  the  yield  was  to  be  estimated  beforehand  and 
the  Purakudis  were  to  be  left  to  cut  the  crop. 

Exhibits  F23,  G23  and  H23  are  similar  reports  about  harvest,  [449] 
about  the  sale  of  paddy,  about  the  probable  income,  and  about  several 
other  matters  connected  with  the  management  of  the  Adhinam  villages. 
In  the  first  document  the  Tambiran  said :  "  Need  I  tell  you  that  ever 
since  I  was  sent  to  Achiram  I  have  been  fairly  managing  the  affairs  of 
Sannidanam."  In  the- second  document  he  said:  "I  am  always  ready 
to  act  up  agreeably  to  the  instructions  of  your  holiness  and  crave  your 
forgiveness  ior  shortcomings,  and  1  am  always  deeply  plunged  in  the 
meditation  of  your  holiness'  feet."  In  the  last  document  he  said  also : 
"  It  is  just  and  proper  that  the  holy  Sannidanam  should  put  up  with  the 
faults  of  his  subordinates  and  protect  them." 

Now,  the  foregoing  letters,  save  those  from  Achiram,  disclose  no 
unequivocal  traces  of  agency  or  subordination.  As  to  those  from  Achiram 
they  no  doubo  show  subordination.  It  must,  however,  be  remembered 
that  Dharmapuram  had  lands  at  Ac-hiram  distinct  from  those  allotted  to 
Benares  charities,  that  the  Tambiran  at  Achiram  managed  the  lands  of 
both  institutions,  and  that  though  he  acted  under  the  immediate  orders 
of 'the  Tambiran  at  Tiruppanandal  and  was  appointed  by  him,  he  acted 
as  the  subordinate  acd  agent  of  Dharmapuram  in  respect  ol  Adhmam 
lands.  In  this  connection  we  may  mention  that  in  Chokkalingam's  time 
an  agreement  was  taken  from  the  Tambiran  ah  Achiram  that  he  would 
annually  remit  a  definite  income  from  the  Adhi&am  lands  to  Dharma- 
puram every  year  (J6).  As  to  the  Yeitiyapuram  charities,  we  have 
already  mentioned  that  all  communications  in  regard  to  them  and  all 
remittances  on  their  account  passed  through  Dharmapuram  on  the  ground 
that  those  charities  were  originally  instituted  at  the  instance  of  a  former 
Pandara  Sannadhi  though  managed  by  Tiruppanandal  together  with 
other  Benares  charities. 

As  to  management  the  Tambiran  at  Tiruppanandal  did  not  render  any 
accounts  to  the  Pandara  Sannadhi  at  Dharmapuram  at  stated  periods. 
Nor  did  his  letters  state  what  income  was  realized,  how  much  was  spent 
and  how  much  was  saved  or  otherwise  applied.  Nor  do  the  letters  note 
how  each  charity  was  progressing,  how  each  temple  festival  was  perform- 
ed, and  how  different  subordinates  behaved.  Nor  no  they  seek  for 
instructions.  Their  contents  contrast  in  a  striking  manner  with  the  letters 
and  reports  from  agents,  especially  with  those  sent  by  Ramalingam  when 
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he  managed  the  affairs  of  the  Adhinam  at  Dharmapuram  during  the 
absence  of  the  Pandara  Sannadhi  in  Tinnevelly  between  1871  and  1874, 
wi  ,h  the  letters  from  Aohiram  to  Dharmapuram  [450]  in  regard  to 
A  ihinam  Ian  Is  in  Trav-tncore  and  from  Benares  to  Tiruppanandal.  They 
refer  to  matters  and  contain  declarations  which  do  not  necessarily  suggest 
agency,  and  which  may  appropriately  find  a  place  in  communications 
from  a  disciple  to  a  spiritual  superior.  Ganaoati's  declaration  that  "  It  i3 
your  duty  to  proteut  me  and  I  shall  act  ac  wording  to  your  orders  "  is  refer- 
able to  the  spiritual  relation.  His  remittances  may  also  be  payments 
made  by  a  disciple  to  his  guru,  and  his  allusions  to  Tiruppanandal  matters 
and  matters  connected  with  Dharmapuram,  Sivasilam  and  other  places 
under  their  control  may  find  a  place  in  correspondence  conducted  on  the 
courteous  supposition  that  as  members  of  a  common  spiritual  family  or 
of  the  same  brotherhood,  they  took  an  interest  in  the  institutions  under 
each  other's  management.  We  are  not;  prepared  to  hold  that  the  letters 
mentioned  above  suoport  of  themselves  the  contention  that  the  relation 
of  principal  and  agent  subsisted  between  Dharmapuram  and  Tiruppanan- 
dal in  regard  to  the  management  of  Benares  charities. 

48.  The  most  important  matter  in  connection  with  the  management 
of  Ganapati  II  is  the  appointment  of  Ramalingam  as  his  junior  and  suc- 
cessor. The  dispute  and  the  litigation  which  ensued  and  their  final 
adjustment  have  a  material  bearing  on  the  question  at  issue,  and  we  shall 
proceed  to  give  a  brief  account  of  them.  At  this  time  Sachitananda 
D^sigar  was  the  junior  Pandara  Sannadhi  in  Tinnevelly  and  Ramalingam 
was  his  sister's  son.  The  latter  was  ab^ut  21  years  of  age,  and  he  had 
been  in  the  mutt  at  Benares  and  employed  at  Morangi  in  Neoaul.  If 
Chitambaranadhan  could  be  relied  upon,  Ramalingam  was  a  domineering 
young  man  and  did  nob  behave  satisfactorily  in  Nepaul  (Exhibit 
R2).  It  appears  from  letter  marked  Q2  that  Chitambaranadhan  sent 
him  to  the  south  in  April  1853  by  the  desire  of  Sachitananda  Desigar. 
We  have  already  seen  that  Ganapati  informed  the  junior  Pandara  San- 
nadhi that  Ramalingam  had  arrived  at  Chidambaram  and  then  at  Tirup- 
panandal, and  that  Ganapati  would  send  Ramalingam  to  Tinnevelly  after 
his  own  recovery  from  his  illness.  It  will  also  be  remembered  that 
when  Ramalingam  was.  at  Chidambaram,  Ganapati  received  a  piece  of 
paper  from  the  junior  Pandara  Sannadhi  with  the  remark  that  no  one 
else  should  see  it  (letter  marked  J9,  dated  13th  August  1853).  On 
the  5th  November,  Ganapati  made  his  will  whereby  he  appointed 
Ramalingam  as  his  junior  and  successor  and  died  on  the  10th  November. 
The  Pandara  Sinnadhi  at  Dharmapuram  addressed  a  petition  to  the 
[451]  Sub-Collector  that  Ganapati  himself  was  appointed  by  him  to  the 
mutt  at  Tiruppanandal,  according  to  custom,  that  at  the  instigation  of 
one  Arunachala  Tambiran  an  attempt  was  being  made  by  Ganapati  to 
appoint  a  young  man  as  his  successor  by  the  name  of  Ramalingam,  and 
that  an  order  should  be  issued  to  forbid  the  infringement  of  the  custom. 
Thereupon  the  Sub- Collector  issued  an  order  to  the  Tahsildar  to  see  that 
no  breach  of  the  peace  occurred  and  to  arrange  for  preventing  it.  The 
Deputy  Tahsildar  saw  Ganapati,  who  alleged  that  he  was  appointed  by 
his  predecessor  Chokkalingam,  that  on  the  5th  November  he  appointed 
Ramalingam  as  his  successor  in  the  same  way  in  which  Chokkalingam 
appointed  him,  that  Ramalingam  was  looking  after  the  affairs  of  the  mutt 
since  his  appointment,  and  that  the  appointment  was  in  accordance  with 
the  custom  of  the  institution.  Thus  the  recognized  usage  of  the  place  in 
regard  to  the  appointment  of  the  managing  Tambiran  at  Tiruppanandal 
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•was  the  point  in  issue  between  the  parties  (Exhibits  31  and  32).  On  the  10th 
November  Ganapati  asserted  his  unqualified  power  to  name  his  own  suc- 
cessor and  applied  to  the  Sub-Collector  for   protection,  adding  that  the 
Pandara  Sannadhi  arrived  at  Tiruppauandal  the  previous  night  in  company 
with  the  Tambiran  of  Vydisvaran  Kovil  and  contemplated  mischief  (Exhi- 
bit 32).  On  the  same  day  Ganapati  died,  and  on  the  12th  idem  the  Tahsildar 
of  Kumbakonam  had   a  muchalka  taken  from  Ramalingam   to  the  effect 
that    he    would    be    responsible  for    the   properties   at    Tiruopanandal. 
Bamalingam  applied  to  the  Collector  for  the  transfer  of   registry  to  his 
own  name  and  referred  to  his  appointment  by  Ganapati  as  his  junior. 
He  denied  the  claim  of  the  Pandara  Sannadhi  to  appoint  the  Tambiran 
of  Tiruppauandal,  and  charged  the  Tahsildar  of  Kumbakonam  with  being 
under  the  influence  of  the  latter  and  carrying  away  twenty  of  his  agents 
(Exhibit  33).     The  Collector  forwarded  Bamalingam's  application  to  the 
Bub-Collector  for  disposal,  and  when  it  was   pending  before  the   Sub- 
Collector,   Bamalingam  executed  the   document  marked  H  on   the  21st 
November  1853.      It  purports  to  be  an  agreement  in   favour  of  Masila- 
mani  Desigar,  the  Pandara  Sannadhi  of  Dharmapuram,  and  it  states:  "As 
Ganapati,  who  had  been  appointed  to  the  management  of   the  charities  of 
the  Benares  mutt  at  Tiruppanandal,  which  is  attached  to  the  said  Adhinam, 
has  breathed  his  last,  and  as  Ulaganadha  Tambiran  has  been    appointed 
as  the    senior  and   myself   have    been   appointed   as     [452]   the    junior 
Tambiran   by  the  Pandara   Sannadhi,  and  as  I  have   been  invested  with 
arukattu,  sundaravadam  and  cloth  according  to  usage  and  placed  in  the 
said  appointment,  I  shall  act  properly  and  continue  to  do  so,  according  to 
the  orders  of  Ulaganadha  Tambiran,  who  is  appointed  as  senior,  and  also 
according  to  the  orders  of  your  august  presence  and  the  usage  of  the  Adhi- 
nam."    The   Tahsildar   then  recommended  that   the   registry  of   Tirup- 
panandal lands  be  altered  in  the  Collector's  books  from  the  name  of  Gana- 
pati II  to  that  of  Ulaganadha   Tambiran.     On   the  3rd  December  1853 
Banaalingam     represented    to    the    Sub-Collector    that    the     Tahsildar 
of    Kumbakonam,    the    Pandara  Sannadhi,  and  Ulaganadha  Tambiran 
entered  the     mutt    at  Tiruppanandal    with    50    peons,  ill-treated   him, 
and  thereby  obtained  documents  from  him   and  took  away  the  keys  from 
him,  and  that  from  the  tim 3  the  said   mutt  came  into  existence,  it  had 
been  the  invariable  custom  for  the   presiding  Tambiran   to  appoint  his 
successor  if  he  had  no  hope  of  living  and   to  make  a  will  that  the  succes- 
sor do  acquire  all  rights,    and  for   the  Government   to   accept  such  will. 
Bamalingam  supported  this  representation  by  a  mahazvrnamafrom  certain 
inirasidars  of  the  taluks  of  Kumbikonam  and  Kuttalam   (Exhibit  35), 
which  in  describing  the  usage  staged  that  the    unvaried  custom  had  been 
for  the  Tambiran  at  Tiruppanandal  to  appoint  as  his  successor  either  the 
Tambiran  of  Benares  or   the  junior  Tambiran  at  Tiruppanandal  and  to 
make  a  will  in  his  favour  (Exhibit  36). 

On  the  27th  December  1853,  the  Sub-Collector  passed  an  order  in 
favour  of  Bamalingam  stating  that  from  the  previous  proceedings  on  his 
record  itappearel  that  since  1836  each  Tanobiran  at  the  place  used  to 
nominate  a  person  as  his  junior,  and  that  that  had  been  the  custom  also 
before  1836.  In  this  order^  a  petition  is  said  to  have  baen  addressed  by 
Chitambaranadhan  of  Benarea,  an  1  Ganapati  is  stated  to  have  described 
Bamalingam  as  his  younger  brother.  The  order  character!  zedthe  Tahsildar's 
proceedings  as  strange,  stated  tnat  thedocummt  m irked  H  was  allege  1  by 
Bamalingam  to  have  been  ootained  by  force,  and  that  its  consents  were 
ttt  variance  with  the  custom  of  the  institution  (Exhibit  38).  The  miras 
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1887        was  transferred    to  Eamalingam's    name.     Ulaganadha  Tambiran    was 

APRIL  6.     displaced    and    he   and    the    Pandara    Sannadhi   were    ordered   not    to 

interfere  with  Ramalingam  (Exhibits  39,  40,  and  43).     These  proceedings- 

APPEL-     before     the     Revenue     authorities     were    followed     by     litigation     and 

LATE       three  suits  were  instituted,  one  by  the  [453]    Pandara  Sannadhi,  another" 

CIVIL.      by    his    nominee,    and    the    third    by    Ramalingam,  and  the  question 

raised  for   decision   was    whether   it    was   Ganapati's   or    the    Pandara 

10  M.  375.    Sannadhi's  nominee  that  was  entitled  to  succeed  to  management  according 

to  the    usage  of   the  institution  &r,  Tiruppinandal.     We  pass  over  the 

statements  then  made  by  the  rival  claimants  as  they  were  made  during 

the  controversy  between  them,  and  observe  that  the  litigation  terminated 

in  a   compromise  which  was  suggested  by  the  junior  Pandara  Sannadhi 

at  Tionevelly,  and  accepted  both  by  Ramalingam   at  Tiruppanandal   and 

the  senior  Pandara  Sannadhi  at  Dharmapuram. 

49.  The  document  marked  H19  is  the  petition  of  comoromise 
filed  in  Original  Suit  No.  3  of  1854,  which  was  instituted  by  the  Pandara 
Sannadhi  at  Dharmapuram  against  Ramalinga  Tambiran,  and  as  the 
record  of  the  usage  of  the  institution  then  accepted  by  the  Pandara 
Sannadhi  at  Dharmapuram  an^  the  Tambiran  at  Tiruppanandal,  it  is  a 
document  of  considerable  importance.  It  is  as  follows  : — 

(Exhibit  H19.) 

To  THE  DEW  ANY  ADALUT  CIVIL  COURT  OF  KUMBAKONAM  ZILLA. 
Original  Suit  No.  3  of  1854. 

Razinama  presented  by  Muttusami  Pillai,  holding  muktiarnama 
(power-of-attorney)  from  Giyana  Sambanda  Pandara  San- 
nadhi at  Dharmapuram  Adhinam,  plaintiff  in  the  said  suit, 
and  Tiaearaja  Mudali,  holding  muktiarnama  from  Kasivasi 
Raraalin^a  Tambiran  of  Kasi  Mutt  at  Tiruppanandal,  defend- 
ant  in  the  said  suit. 

In  this  suit  brought  hy  the  said  Giyana  Sambandha  Pandara 
Sannadhi  through  his  Muktiar  agent  to  establish  his  right  to 
appoint  Tambiran  to  the  Kasi  Mutt  at  Tiruppanandal  referred 
to  in  the  plaint,  and  to  have  the  miras  of  thanunja  and  punja 
lands  attached  to  the  saiii  mutt  registered  in  the  name  of  the 
charity,  the  valuation  of  the  suit  being  Rs.  76,874-8-6,  we 
have  entered  into  a  compromise  as  follows  : — 

That  as  Kasivasi  Ramalinga  Tambiran  who  has  been,  according 
to  custom,  appointed  to  the  Kasi  Mutt  at  Tiruppanandal, 
un<ier  a  will  of  the  deceased  Kasivasi  Ganapati  Tambiran, 
the  late  incumbent  cf  the  afore-aid  mutt,  has  been  invested, 
according  to  usage,  with  aru-[454jktUu,  sundaravadam  and 
cloth  by  the  said  Giyana  Sambandha  Pandara  Sannadhi,  the 
said  Knsivasi  Ramalinga  Tambiran  shall  himself  enjoy  the  said 
Kasi  Matt  at  Tiruppanandal,  and  the  nunja.  punja  and  other 
lands  in  dispute,  ass  its  owner,  and  as  senior  Tambiran  with 
miras  and  all  other  rights  appertaining  to  the  same  ;  that,  when 
the  said  Kasivasi  Ramalinga  Tambiran  should  ba  so  disposed 
as  to  have  a  junior  Tambiran  to  hi*m,  he  should,  according  to 
custom,  send  for  one,  suited  to  his  liking  from  among  the  Tam- 
birans  who  have  received  kashayam  (red  cloth)  from  the  said 
Dharmapuram  Adhinam,  execute  a  will,  according  to  usage,  in 
his  name,  and  send  him  to  the  said  Dharmapuram  Adhinam; 

1068 


III.]      G.  S.  PANDAEA  SANNADHI  V.  KANDASAMI  TAMBIRAN     10  Mad.  455 


that  the  Giyana  Sambandha  Pandara  Sannadhi  of  the  said 
Adhinam  shall,  according  to  custom,  invest  that  Tambiran  alone 
with  arukattu, cloth, &c., and  send  him;  that  that  Tambiran  him- 
self shall  be  the  junior  (Tambiran)  of  the  said  Kasi  Mufct  at  Tiruo- 
panandal  as  long  as  the  said  Kasivasi  Bamalinga  Tambiran  is 
alive  ;  that  he  shall  then  become  the  senior  Tambiran  and 
enjoy  the  miras  and  all  other  rights  as  those  of  the  said 
Kasivasi  Bamalinga  Tambiran  ;  that  we  shall  always  con- 
form to  and  follow  the  said  arrangement  without  deviation; 
and  that  each  party  shall  bear  his  costs  of  this  suit.  5 

October  1855. 

(Signed)        MUTTUSAMI  PILLAI. 

(     „     )         TIAGAEAJA  MUDALI. 

(     „     )         SAMI  SASTBF,  Vakil. 

(     „     )         M.  EANGAIENGAB,  Vakil. 

(     ,,     )         Bama  lyen,  Vakil,  I  know. 

(     ,,     )         Sundara  Bow.  Vakil,  witness. 

(     ,,     )         Somasundara  Kavirayar,  son  of  Subramania 

Kavirayar   of  Tirukadayur   in    Peralem 

Taluk,  I  know. 
(     ,,     )         Sundaram  Pillai,  son  of  Nagalingam  Pillai, 

residing  at  Tiruppanandal   in   Kumbako- 

nam  Taluq,  I  know. 
Filed  16th  October  1855. 

(Signed)     J.  SILVEB, 

Ag.  Civil  Judge. 

[455]  This  document,  it  will  be  observed,  negatives  the  ownership  and 
the  power  of  appointment  claimed  for  Dharmapuram.  It  vests  the  succes- 
sion in  the  senior  who  is  duly  appointed  for  Tiruppanandal,  and  recog- 
nizes Bamalinga's  right  to  appoint  a  junior  when  he  desires  to  have  one, 
but  declares  it  to  ba  limited  to  the  extent  that  it  is  obligatory  on  him  to 
select  a  junior  from  Dharmapuram  Tambirans.  It  states  that  when  a 
junior  is  so  appointed  the  Pandara  Sannadhi  should  invest  that  person 
only  and  no  one  else  with  arukattu  and  sundaravadam.  These  provi- 
sions purport  to  be  founded  on  the  usage  of  the  institution. 

Both  parties  to  thi«  appeal  now  repudiate  this  document,  for  it  is 
against  the  contention  of  both  in  part.  It  is  against  the  respondent 
because  he  is  not  a  Dharmapuram  man  ;  and  it  is  against  the  appellant 
because  it  negatives  the  ownership  and  the  power  of  appointment  claimed 
by  him.  The  ground  on  whicn  it  is  impugned  is  that;  it  was  brought  about 
by  Sachitananda  Desigar  who  desired  to  favour  his  nephew,  but  we  con- 
sider this  objection  to  be  frivolous  ;  for  the  senior  Pandara  Sannadhi  knew 
of  the  relationship  and  was  perfectly  free  to  exercise  his  own  judgment. 
It  is  far  more  probable  that  Masilamani  Desigar  believed  that  Sachitananda 
Desigar  knew  as  well  as  he  did  what  the  real  usage  had  been.  The  docu- 
ment is  dated  the  16th  October  1855,  and  there  was  no  attempt  on  either 
side  to  impeach  it  either  during  Masilamani  Desigar's  life  or  that  of 
Sachitananda  Desigar.  We  may  here  refer  to  the  two  letters  marked  W9 
and  Y9  as  showing  the  spirit  in  which  Saohitananda  interfered  to  effect  an 
amicable  settlement.  Exhibit  W9  is  a  letter  addressed  by  Bamalingam  to 
the  junior  Pandara  Sanuadhi  on  the  25th  April  1854,  and  it  shows  that  the 
latter  desired  anamicable  settlement  to  avoid  scandal.  Exhibit  Y9  is  another 
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letter  written  from  Tiruppanandal  to  Sivasilam.  It  states,  "your  Sanni- 
dhanam  intends  to  allow  every  one  his  proper  privilege,  whilst  the  senior 
Sannidhanam  is  avaricious.  If  you  bring  the  matter  to  an  amicable 
conclusion,  you  will  do  a  charitable  thing,  which  will  not  be  forgotten  as 
long  as  the  Adhinam  exists,  and  lay  me  under  obligation."  There  is  no 
sufficient  ground  shown  for  the  belief  that  the  petition  of  compromise  did 
not  accurately  formulate  the  recognized  usage  into  reciprocal  rights  and 
obligations,  and  we  shall  recur  to  the  question  later  on. 

50.  Before  we  pass  on  to  Ratmlingam's  management,  we  shall  refer 
to  three  documents  on    which    considerable   stress   was  laid.  [456]  viz., 
Exhibits  M9,  N9,  and  H.     Exhibits  M9  and  N9  purport  to  be   letters 
addressed  by  Ganapati  Tambiran  on   the  23rd   October  and  on   the   5th 
November  1853.  The  former  is  an  application  to  the  senior  Pandara  San- 
nadhi  for  the  appointment  of  Ramalingam   as  junior  Tambiran  at  Tirup- 
panandal, and  the  latter  intimates  the  fact  to  the  junior  Pandara  Sannadhi 
in  Tinnevelly.     They  are  relied  on  as  showing  that  the  power  of  appoint- 
ing a  junior  is  vested  on  Ganapati's  own  snowing  in  the  Pandara  San- 
nadhi at  Dharmapuram.     We  concur  in  the  opinion  of  the  Subordinate 
Judge  that  they  are  open  to  grave  suspicion.  Exhibit  N9  is  a  post  letter, 
and  the  Post  office  seals  which  ic  bears  do  not  appear  to    be  genuine. 
In  Exhibit  M9  Ganapati  openly  stated  that  the  junior  Sannidhanam  was 
anxious  to  have  Ramalingam  aopointed  as  junior,  but  seeing  that  junior 
Pandaram  desired  in  Exhibit  J9  that  the  piece  of  pacer  enclosed  therein 
should  be  read  by  no  one  else,  it  is    not  likely  that  Ganapati  would   have 
supported  his  recommendation  in  Exhibit  M9  by  a  reference  to  the  junior 
Pandaram's    wishes.     Again,  the  contents  of  Exhibit  M9  are  inconsistent 
with    the   representation     made   in   Exhihit   31    by     Ganapati     on   the 
8th  November,  or  with  the  petition  addressed  hy  the  Pandara  Sannadhi 
protesting  against  Ramalingam's   apoointment.     Nor  are  they  consistent 
with  the  recitals  in  Ganapati's  will,  Exhibit  6,  which  was  made  on  the 
5th  November,  the  very  day  on  which  Exhibit  N9  was  written.     Even  on 
the  supposition  that  Ganapati  wrote  Exhibit  M9  lest  his  spiritual  superior 
might  take  offence  at  his  not  being  consulted  in  regard  to  so  important  a 
matter,  it  is  by  no  means  probable  that  he  would  have  proceeded  to  make 
a  will  before  he  heard  from   Dharmapuram.     The  appearance  of  the  Post 
office  stamps  on  Exhibit  N9,  the  inaccuracy    in  spelling  the  name  of  the 
despatching  station,  and  a    comparison   with  genuine  letters   on  record 
which  were  transmitted  by  post,  induce  us   to  think  that  it  is  altogether 
unsafe  to  rely  on  Exhibits  M9  and  N9. 

51.  As  to  Exhibit  H,  however,  there  is  no  doubt  that  it  is  authentic.  It 
purports  to  contain  an  acknowledgment  by  Ramalingam  that  the  Pandara 
Sannadhi  appointed  Ulaganadha  as  Ganapati's  successor  and  Ramalingam 
as  Ulaganadha's  junior,  and  on  this  ground  considerable   stress    is  laid 
upon  it  at  the  hearing  of  the  appeal.     Adverting  to  it,   the  Subordinate 
Judge  observed  that  it  was  eventually  found  by   the  Magistrate  to  have 
been  coeroed  from  Ramalingam,  and  that  it  was  set  aside  and  Ramalingam 
was  [457]  restored  to  the  senior  Tambiranship.     It  was  urged  in  appeal 
that  there  was  no  satisfactory   evidence  to  show  that  the  document    was 
obtained  under  coercion,  that  it  was  not  set  aside  by  any  Magistrate,  and 
that  no  Magistrate  had  power  to  do  so.     Exhibit  35    shows  that  on  the 
3rd  December  1853  Ramalingam  repudiated  the  document  marked  H  and 
complained  that  he  was  ill-treated  by  the  Tahsildar,  and  that  he  executed 
it  from  fear.     The  contents  of  the  document  show  that  he  gave  up  his 
position  as  senior  Tambiran,  a  position  to  which  Ganapati  raised  him  by. 
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his  will  on  the  5th  November,  and  consented  to  take  up  the  position  of  a 
junior  under  the  Pandara  Sannadhi's  nominee  Ulaganadha,  and  they  are 
obviously  prejudicial  to  his  interest.  Having  regard  to  the  relative  position 
of  the  parties  at  the  time,  we  find  that  a  young  man  of  about  21  years  of 
age  had  to  contend  against  the  head  of  bis  Adhinam  who  was  backed  by 
his  disciples  and  was  accompanied  by  the  Tahsildar. 

Again,  Exhibit  38  shows  that  the  Sub-Collector  refused  to  recognize 
it  on  the  ground  that  it  was  inconsistent  with  the  previous  practice  of  the 
institution  as  disclosed  by  his  records,  and  to  alter  the  registry  in  accor  - 
ance  with  it.  Further,  Exhibit  32  indicates  that  on  the  10th  November 
even  a  Tambiran  m  the  position  of  Ganapati  apprehended  that  the  Pan- 
dara Sannadhi  who  was  then  at  Tiruppanandal  contemplated  mischief. 
These  circumstances  convey  the  impression  that  document  H  was 
executed  probably  under  fear,  and  to  that  extent  corroborate  the  oral 
evidence  on  that  point. 

The  Subordinate  Judge  was  no  doubt  in  error  in  treating  the  opinion 
of  the  Revenue  authorities  in  regard  to  document  H  as  conclusive,  but  we 
are  unable  to  say  that  the  circumstances  in  which  the  agreement  was  exe- 
cuted do  not  lend  weight  to  the  suggestion  that  its  execution  was  not 
voluntary  if  not  coerced.  However  this  may  be,  it  was  superseded  by  the 
petition  of  compromise,  Exhibit  H19,  which,  as  the  solemn  act  of  the  rival 
claimants  adopted  by  a  Court  of  Justice,  must  be  taken  to  preclude  the 
appellant  now  from  falling  back  on  document  H.  We  pass  on  to  Rama- 
lingam's  management. 

52.  Ramalicgam  succeeded  Ganapati  II  on  the  10th  November  1853 
and  died  on  the  16th  September  1880,  his  management  extending  over  a 
period  of  nearly  27  years.     When  he  rose  to  the  responsible  position    of 
the  superintendent  of  Benares  charities  and    [458]   of  the  representative 
of  the  Mutt  at  Tiruppanandal,  he  was  a  young  man  of  about  21  years  of  age 
and  designated  on  that  ground  Kutti  Tambiran.     He  owed  his  position 
more  to  his  uncle's  influence  with    Ganapati  II  than   to   his   position   as 
an  elderly  Tambiran  of  )ecognized  merit  and  piety.     His  career  at  Tirup- 
panacdal  opened  with  litigation  with   his  own  spiritual  superior,   but  he 
bad  the  sympathy  and  support  of  his  uncle.     In  Exhibit  T9,  dated  the 
17th  March  1854,  Ramalingam  said,  whilst  writing  to  his  uncle,  "  I  here- 
with return  the  three  letters  sent  in  by  your  Sannidhanam  as   directed. 
I  remain  fearless  as  I  depend  entirely  on  your  Sannidhanam's  holy  feet." 
The  litigation  however  terminated  in  a  compromise,  of    which  the  provi- 
sions are  embodied  in  Exhibit  H19.  Thus  through  Sachitananda  Desigar's 
interposition,  Ramalingam's  position  became  secure  and  permanent. 

53.  The  next  event  during   Ramalingam's  management   is  the  death 
in  January   1858   of   his   spiritual  superior   and  opponent,    Masilamani 
Desigar,  who  was  succeeded    by    Sachitananda   Desigar.     Between   1854 
and  1858  Ramalinga  conducted  himself  so  as  to  avoid   further  collusion 
with    Dharmapuram.     It  will  be  seen  from    Exhibit  S10  that  when  the 
senior  Pandaram   died,  Ramalingam  proceeded    to  Dharmapuiam,  wor- 
shipped   his   remains    at   the    burial   ground,    though   the    ceremony    of 
interment  was   over,  and  took   part   in  the  Maheswarapuja  which  was 
perfoimed  on  that   occasion.     This   document   discloses   an  effort  on  his 
part,  probably  under  the  advice   of   bis  uncle  not  to  withhold  fiom  his 
superior  the  customary  token  of  respect  due  to  him  from  a  disciple.  That 
document  and    the   document   marked  T10    indicate  that    Ulaganadha 
Tambiran    whom    Ramalingam    superseded,    enjoyed  the    confidence   of 
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the  Pandara    Sannadhi  and    had    much    influence  at    Dharinapuram  at 
that  time. 

54.  In  dealing  with  documents  and  transactions  daring  Ramalingam's 
management  to  which  our  aMnntion  was  directed,  it  is  convenient  to 
(Consider  them  with  reference  to  six  distinct  periods.  The  first  is  tne  one 
already  referred  to,  commencing  with  the  succession  of  Rannlingam 
a  nl  ending  with  the  termination  of  his  litigation  with  Diiarmapurara  ; 
the  second  is  the  period  extending  from  the  date  of  the  compromise 
Exhibit  H19,  16th  October  1855,  to  the  date  of  the  detth  of  Masilamani 
Dasigar  of  Dharmapuram ;  the  third  period  extends  from  the  date  of 
Sachitananda's  succession  to  the  end  [459]  of  1862,  when  the  relation 
between  Tiruppanandal  and  Dharmapuram  was  vary  cordial ;  the  fourth 
period  extends  from  1862  to  1871,  during  which  there  was  disagreement 
between  the  uncle  and  the  neuhew  ;  the  fifth  period  extends  from  1871, 
when  there  was  rec  inciliation  to  the  end  of  1877  ;  and  the  sixtn  period 
extends  from  1878  to  the  date  of  Ramalingam's  death  in  September 
1880. 

55.  During  the  second  period  Chitambaranadhan  at  Benares  (i)  asked 
the  Pandara  Sannadhi  at  Dharmapuram  to  forgive  him  for  his  past  conduct, 
and  promis6d  to  behave  better  for  the  future  ;  (ii)  referred  to  Ramalingam  in 
terms  of  disparagement ;  (iii)  asked  permission  to  retain  one  Manikka- 
vachaka  Tambiran  as  his  junior  at  Benares ;  (iv)  sent  persons  to  Dharma- 
puram to  be  admitted  as  tambirans  ;  and  (v)  wrote  about  the  necessity  for 
a  supply  of  Tambirans  for  service  in  Northern  India.  See  Exhibits  R2 
(8th  November  1856),  S2  (23rd  April  1857).  T2  (10th  February  1858). 
In  R2  Chitambarana.dhan  referred  to  a  letter  received  from  Dharmapuram 
in  which  certain  texts  were  cited  to  remind  him  of  his  past  conduct,  prob- 
ably during  the  litigation,  and  says  :  "  I  behaved  wrongly  either  inten- 
tionally, or  unintentionally,  the  burden  of  training  and  advancing  me 
lies  on  your  Sannidhanam  and  those  of  another  Adhinam  and  others  have 
no  interest  in  it.  Therefore  if  you  write  to  me  as  to  how  I  am  to  behave 
hereafter,  I  shall  do  accordingly."  Referring  casually  to  Ramalingam's 
conduct  whilst  at  Morangi,  the  letter  says  he  appointed  a  stranger  to  be 
his  successor  without  acting  according  to  the  wishes  of  those  at  Benares, 
and  created  dissensions  which  it  took  four  years  to  pacify.  The  letter 
alludes  next  to  the  discharge  of  a  portion  of  the  debts  at  Benares  and 
says:  "Three-fourths  of  debts  existing  in  Benares,  Rameswaram  and  places 
belonging  to  the  Adhinam  have  been  paid  off  through  the  effect  of  the 
virtues  of  your  Sannidhanam."  It  then  suggests  that  "  if  you  send  more 
Tambirans,  it  will  be  good." 

In  Exhibit  S2  Chitambaranadhan  said  that  he  sent  one  Vydilinga 
Tambiran  and  asked  the  Pandara  Sannadhi  to  initiate  him.  In  Exhibit 
T2  he  complained  that  the  Pandara  Sannadhi  did  not  care  to  send  even 
one  Tambiran  to  Benares  and  that;  Chitambaranadhan  was  alone  there. 

These  letters  are  referred  to  as  evidence  of  subordination.  They  no 
doubt  show  that  it  was  the  Pandara  Sannadhi  who  initiated  laymen  and 
admitted  them  as  Tambirans.  They  also  show  that  Tamoirans  were  sent 
from  Dharmapuram  for  service.  It  should  [460]  be  remembered, 
however,  that  as  Tambiran  Chitambaranadhan  was  Ramalingam's  senior, 
though  as  manager  of  the  mutt;  at  Benares  he  was  his  subordinate.  The 
letters  show  also  that  quarrel  and  litigation  being  over,  Chitambaranad- 
han desired  to  ingratiate  himself  with  the  Pandaram  at  Dharmapuram  by 
professing  to  act  in  accordance  with  his  wishes.  This  fact  has  to  be  kept 
in  view  in  determining  their  probative  force  as  evidence  of  the  subordina- 
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tion  of  Tiruppanandal  in  management.  As  to  Ramalingam's  relation  with 
Dharmapuram  during  this  period,  he  desired  to  avoid  friction,  and  on 
Masilamani  Desigar's  death,  paid  to  his  remains  the  respect  due  from  a 
disciple  to  those  of  his  guru  or  preceptor. 

56.  Passing  on  to  the  third  period  we  find  that  the  relation  between 
Tiruppanandal  and  Dnarmapuram  became   once  more    cordial,  and  that; 
Sachitananda  Desigar   at  Dharmapuram   was    guided    by  Ramalingam's 
advice  in  many  matters  connected  with  the  administration  of   properties 
belonging  to  the    Adhinam.     It  will    be    remembered   that  Ulaganadha 
Tambiran  was  the  person  whom  the  former  Pandara  Sannadhi  desired  to 
appoint  as  Gan  u>ati's  successor  in  preference  to  Ramalingam.    So  long  as 
Masilamani  Desigar  was  alive  he  confided  in  the  former  and  was  guided 
by  his  advice  in  managing  the  affairs  of  the  Adhinam.     Ramalingam's  first 
effort  was  to  get  rid  of  him.     He  calle  I  Ulaganadha  by  the  nickname  of 
Perumal,  accused  him   of   extravagance  and    complained  of    his  conduct 
in  refusing  to    accept  from  him   a  contribution   of  Rs.   100  towards  the 
expenses  of  Maheswarapuja  performei  on  the  death  of  Masilamani  Desigar 
(T  10  and  U10).     In  Exhibit  Ell  he  advised  the  Pandara  Sannadhi  nob  to 
repose  confidence  in  the  opposite  party,  and   in  Exhibit  Mil  he  charac- 
terized Ulaganadha  as  a  wolf  in  sheep's  skin.     In  the  result  Ramalingam 
displaced  Ulaganadha  as   the   trusted  adviser  at  Dharmapuram   and   the 
latter  stayed  at  Tiruvadutorai  (Exhibit  Wll,  llth  September,  1861). 

57.  Another  event  of  this  perio  1  is  that  Ramalingam   became  very 
influential  at  Dharmapuram  and  actively  interfered  in  its  management.  He 
advised  the  Pandara  Sannadhi   to  cancel  a  lease  granted   with  respect  to 
the  Adhinam  lands  at  Kumbakonam,  sent  men  to  give  evidence  at  Kumba- 
konam,   recommended  a  person  for  an    appointment   in    the    Adhinam, 
suggested  that  the  Tambiran  at   Vydisvaran   Kovil  be  not  changed,  and 
communicated    with  Dharmapuram  in   rega/d    to  various  other  matters 
which  it  is  not  necessary  for  the  purposes  of  this  appeal  to  enumerate. 

[461]  58.  In  May  1858,  Ramalingam  remitted  Rs.  100  for  the  Guru- 
puja  at  Dharmapuram  (Exhibit  Y10).  In  Exhibit  All  (21st  January,  1859) 
he  noted  with  pleasure  the  celebration  of  the  festival  in  honour  of  the 
founder  of  the  Adhinam  on  a  grand  scale.  In  Exhibit  Wll,  dated  llth 
September  1861,  he  referred  to  the  arrival  of  the  junior  Pandaram  at 
Tiruppanandal  and  the  performance  of  Puja  and  Maheswarapuja  on  a 
grand  scale,  and  in  Exhibit  Xll  he  asked  for  a  palanquin  to  be  supplied  for 
the  use  of  the  junior  Pandara  Sannadhi  during  his  journey  to  Tinnevelly. 
In  Exhibit  A12,  December  1861,  he  sent  a  silk  cloth  as  desired  by  the 
Pandara  Sannadhi  at  Dharmapuram,  and  with  Exhibit  C12, 12th  January 
1862,  he  remitted  Rs.  200  as  a  contribution  to  a  festival  at  Dharma- 
puram. Thus  during  this  period  Ramalingam's  contributions  and  other 
acts  as  a  disciple  of  Dharmapuram  were  similar  to  those  of  his  predeces- 
sors. 

59.  As  to  the  relation  between  Chitambaranadhan  at  Benares  and 
the  Pandara  Sannadhi  at  Dharmapuram,  the  former  wrote  a  long  letter 
to  the  latter  in  January  1859,  in  which  he  gave  a  detailed  account  of  past 
mismanagement  at  Tiruppanandal  and  of  the  measures  taken  by  him  to 
remedy  it.  He  complained  of  short  remittances  made  in  Ramalingam's 
time  and  of  his  insolence,  adding  that  the  letter  was  confidential  and  that 
the  writer  intended  to  retire  from  his  post  (Exhibit  X2).  In  December 
1859  he  asked  the  Pandara  Sannadhi  to  send  to  Benares  Subramania 
Tambiran  if  the  latter  were  invested  with  mantra  kashayam,  and  that  a 
few  more  tambirans  might  be  sent  for  service  (Exhibit  Y2).  In  July  1860 
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he  wrote  to  express  his  satisfaction  with  the  appointment  of  Arulananda 
as  junior  Pandara  Sannadhi,  and  prayed  that  he  might  be  instructed  to 
have  regard  for  the  Benares  charities  (Exhibit  Z2).  In  Exhibits  A3 — J3  he 
reported  the  arrival  of  Subramania  Tambiran,  asked  for  a  new  arukattu 
and  sundaravadam  from  Dharmapuram,  advised  of  the  despatch  of  cloths 
as  presents,  and  asked  for  more  tambirans.  In  Exhibit  F3,  dated  3rd 
October  1863,  Chitambaranadhan,  referring  to  a  letter  from  Dharmapu- 
ram, accuse! again  Ramalingam  of  waste  and  mismanagement,  and  asked 
for  permission  to  come  to  the  south  in  view  to  remedy  it.  Exhibit  H3, 
dated  loth  March  1864,  shows  that  the  Pandara  Sannadhi  complained 
of  the  conduct  of  Rarnalingam,  and  that  Chitambaranadhan  intended 
to  come  to  the  south  to  arrange  for  the  due  performance  of  charities. 
Thus  it  appears  that  a  disagreement  arose  [462]  between  the  uncle  at 
Dharmapuram  and  the  nephew  at  Tiruppanandal  in  1863,  and  that 
Chitambaranadhan  at  Benares  sided  with  the  former. 

60.  This  disagreement  continued  from  1863  to  1871,  and  during  this 
period  no  letters  passed  apparently  between  Tiruppahandai  and  Dhar- 
mapuram. The  correspondence,  however,  between  Benares  and  Dharma- 
puram throws  light  on  its  progress.  It  shows  that  the  misunderstanding 
deepened  into  open  hostility  and  led  each  party  to  seek  to  humble  the 
other. 

Exhibits  J3  and  K3,  dated  31st  July,  and  24th  August,  1864,  show  that 
Eamalingam  caused  a  letter  to  be  written  to  Chitambaranadhan  by  one 
Vridachella  Mudali,  that  Chitambaranadban  did  not  send  a  satisfactory 
reply,  that  thereupon  Eamalingam  desired  to  go  to  Benares  at  once  by 
sea  and  reduce  Chitambaranadhan  to  submission,  and  that  the  latter 
was  determined  to  thwart  the  former  and  carry  out  the  wishes  of  the 
Pandara  Sannadhi.  But  Eamalingam  went  to  Benares,  succeeded  in  obtain- 
ing from  Chitambaranadhan  the  agreement  marked  586  on  the  15th 
November  1864,  and  returned  in  1866.  In  the  meantime  Chitambarana- 
dhan sent  one  Arunachella  Tambiran  to  be  initiated  at  Dharmapuram 
(Exhibit  L3,  21st  September  1865)  and  obtained  a  letter  from  the  Eaja  of 
Vencatagiri  that  the  lands  placed  under  attachment  would  be  made  over 
to  him  (Exhibit  M3,  27th  June  1866).  In  July  1866,  he  forwarded  a 
letter  to  Dharmapuram  from  one  Subbaramayyar  on  the  establishment  at 
Tiruppanandal  in  regard  to  the  management  of  affairs  at  that  place,  and 
reiterated  his  intention  to  visit  the  south,  to  arrange  for  its  improvement, 
and  in  July  1866,  Chitambaranadhan  paid  a  visit  to  Scindia  and  promised 
to  come  to  the  south  soon. 

61.  In  view  to  check  the  interference  contemplated  by  Chitam- 
baranadhan in  communication  with  the  Pandara  Sannadhi,  Eamalingam 
instituted  a  suit  against  the  former  at  Benares  and  led  to  the  institution  of 
another  suit  by  the  latter  at  Trichinopoly.  In  the  former  he  asserted  his 
right  to  manage  as  proprietor  the  mutt  and  the  chattram  affairs  at  Benares 
and  the  temple  of  Sri  Kedareswarar,  and  to  recover  the  properties  belong- 
ing thereto,  and  rested  his  claim  on  his  position  as  the  mahunt  and 
representative  of  the  headquarters  Mutt  at  Tiruppanandal.  The  Tambiran 
at  Benares  denied  that  he  was  an  agent,  and  contended  that  the  moveable 
property  and  the  endowments  were  acquired  by  his  predecessors,  and 
that  he  was  [463]  tbe  real  proprietor  in  possession  and  occupation  by  right 
of  succession  to  his  ancestors.  The  first  Court  decreed  the  plaintiff's  claim, 
but  on  appeal  the  High  Court  modified  the  decree,  giving  Eamalingam  pos- 
session of  certain  chattrams  and  gardens  built  or  purchased  out  of  funds 
remitted  from  Madras,)  and  declaring  him  entitled  to  an  account  of  a  sum 
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admitted  to  have  been  remitted  from  Tiruppanandal,  but  holding  that  Rama- 
lingam  failed  to  make  out  his  claim  to  the  possession  of  the  mutt,  temple  or 
other  property.  Prom  this  decrea  Ramalingam  appaale  J  to  thePrivy  Council, 
who  held  tbab  Ramalingam  had  failed  to  establish  either  that  he  was  the 
proprietor  of  the  property  at  Benares  or  that  the  defendant  was  his  mere 
ageot,  and  that  the   High   Court  at  Allahabad  was   right  in  limiting  the 
relief  to  what  was  mentioned  in  the  decree  (l)      The  Judicial  Committee 
observed  that  the  original  foundation  was  admittedly  at  Benares,  that  its 
object  was  to  afford  to  persons  either  resident  in  Southern  India  or  making 
pilgrimages  to  Benares,  facilities  for  worship  and  the  performance  of  reli- 
gious duties  there,   and  that  those  facts  raised  a  presumption  that  the 
establishment  at  Tiruppanandal  was  subordinate  to  that  at  Benares,  that 
though  such  a  presumption  might  be  rebutted  by  evidence,  it  was  not  so 
rebutted,  and  that  even  assuming  that  Ramalingam's  account  as  to  the 
establishment  of  the  mutt  at  Tiruppanandal  was  correct,  it  would  by  no 
means  follow  that  the  tambiran  who  migrated  from  Benares  to  Tiruppa- 
nandal bad  power  to  alter  the  original  constitution  of  the  community, 
or    to    say    that     Tiruppanandal    should    thenceforward    be    its    head- 
quarters, and  that  the  person  in  possession  of  the  foundation  at  Benares 
should  be  the  inferior  or  the  mere  agent  of  the  Tambiran  at  Tiruppa- 
nandal,   and   that    the    change    and    the    authority    by    which    it   was 
effected  should  have    been    distinctly    proved.     After    referring    to    the 
evidence  the  Judicial  Committee  came  to  the  conclusion  that  the  then 
plaintiff  failed  to    show    either  that  he  was  the  proprietor   of  the  pro- 
perty at  Benares  or  that  the  then  defendant  was  his  mere  agent.     They 
alluded  to  the  representation  made  by  Chitambaranadhan  in  support    of 
Ramalingam's    claim    during    the    litigation    between    the    latter    and 
the  Pandara  Sannadhi  at  Dharmapuram,  and  considered  it  to  embody 
what    might    fairly    be    inferred    to    be    the    true    condition    of    things 
and  the  true  account   of  the    constitution  and  relation  of    the  mutts 
at  Benares    and  Tiruppanandal    and  their  respective   mahunts    (tambi- 
[464]   rans).     Tnat  representation  was  to  the  effect  that,   according  to 
custom,  when  the  tambiran  of  either  mutt  nominates  a  deputy  or  succes- 
sor to  himself,  he  is  bound  to  seoure  the  consent  of  that  of  the  other  as 
was  done  by  Chokkalingam  in  connection  with  the  appointment  of  Gana- 
pati,   and  that  he   (Chitambaranadhan)    sent  a  letter  of  appointment  to 
Ramalingam  on    the  28th  November  1853.      In  connection  with   that 
representation  Ramilinaam's  admission  that  he  received  a  dee  1  of  appoint- 
ment as  contained  in  his  letter  of  the  16th  December   1853   was  referred 
to,  and  it  was  also  observed  that  the  correspondence  then  set  out  in  the 
record  began  in  1843.     A  duty  on  the  part  of  the  tambiran  of  either  mutt 
to  secure  the  consent  of  tha  other  whenever  he  nominated  a  junior  was 
the  only  customary  incident  accepted  as  probable,  and  the  relation  of 
principal  and  agent  was  held  not  proved.     The  appeal  was  heard  ex  parte 
and  decided  on  the  12th  June  1873. 

The  Pandara  Sannadhi  at  Dharmapuram  was  no  party  to  this  suit 
and  the  decree  is  noS  binding  on  him,  but  as  between  the  Tambirans  at 
Tiruppanandal  and  at  Benares,  who  were  parties  to  it  and  their  successors, 
it  is  conclusive,  although  all  the  evidence  now  produced  was  not  then 
adduced. 

62.  In  1869  Ramalingam  gained  over  the  Tambiran  of  the  Rock  Fort 
Temple  at  Trichinopoly,  a  subordinate  of  the  Adhinamat  Dharmapuram, 

(1)  Kasbi  Bashi  Rimling  Swamee  v.  Ghitumbernath  Koomar  Swamee,  20  W.R.  217. 
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and  on  the  23rd  February  1869,  the  latter,  asserting  his  independence, 
appointed  the  former  as  his  successor.  The  Pandara  Sannadhi  at  Dharma- 
puram  was  obliged  to  institute  original  suit  No.  44  of  1869  in  the  District 
Court  of  Trichinopoly  to  obtain  a  decree  declaring  the  appointment  void 
and  dismissing  the  Tambiran  at  the  Eock  Fort  from  office.  On  the  1 8th 
August  1870  this  suit  was  dismissed  on  the  ground  that  it  was  barred  by 
limitation  (Exhibit  1396).  In  the  meantime  the  conduct  of  the  junior 
Pandara  Sannadhi  in  Tinnevelly  was  not  considered  to  be  satisfactory, 
and  it  engaged  the  special  attention  of  the  senior  Pandara  Sannadhi. 
It  appears  from  Exhibit  Y3,  dated  the  27th  November  1871,  that,  acting 
on  the  view  that  whatever  faults  tambirans  might  commit,  the  Pandara 
Sannadhi  should  forgive  them,  he  pardoned  Eamalingam,  and  was  dis- 
posed to  show  a  similar  indulgence  to  the  Tambiran  at  Trichinopoly. 
Chitambaranadhan  was  not  satisfied  with  the  policy  of  reconciliation  which 
the  Pandara  Sannadhi  was  inclined  to  initiate,  but  his  remonstrance  was 
not  heeded.  Whilst  the  disagreement  continued  and  before  the  Pan-  [465] 
dara  Sannadhi  became  reconciled  to  Eamalingam,  he  obtained  two  agree- 
ments filed  as  Exhibits  J  and  K,  one  from  Chitambaranadhan  on  the 
llth  June  1870,  and  the  other  from  one  Vydilinga  Tambiran  on  the 
16th  August  1870.  The  former  purports  to  have  been  executed  in 
order  to  mention  what  rights  the  Adhinam  at  Dharmapuram  had  in 
connection  with  the  mutt  at  Benares.  It  declares  that  Chitambara- 
nadhan was  appointed  by  the  Pandara  Sannadhi's  predecessor,  that 
the  Pandara  Sannadhi  was  entitled  to  appoint  a  junior  and  successor 
to  him,  and  to  appoint  the  managing  Tambiran  at  Morangi  whenever 
it  became  necessary  to  appoint  one.  The  latter  is  an  agreement 
wherein  one  Vydilinga  Tambiran  acknowledged  his  appointment  by 
the  Pandara  Sannadhi  as  Chitambaranadhan's  junior,  and  undertook 
to  act  under  his  orders  during  his  life,  and  to  manage  the  mutt  at 
Benares  after  his  death  according  to  the  orders  which  might  be  issued 
from  Dharmapuram.  In  connection  with  the  agreement  marked  J,  it  is 
necessary  to  refer  to  four  letters — U3,  31st  October  1869  ;  W3, 15th  March 
1870 ;  X3,  9th  July  1870,  and  Y3,  27th  November  1871.  They  were 
written  when  the  disagreement  continued,  and  it  will  be  remembered  that 
there  were  heavy  debts  to  be  paid  by  the  Tambiran  at  Benares,  and 
that  he  was  not  in  a  position  to  expect  remittances  from  Eamalingam  in 
consequence  of  the  litigation  and  quarrel  with  him.  In  Exhibit  N3, 
Chitambaranadhan  referred  to  a  promise  made  by  the  Pandara  Sannadhi 
to  pay  off  the  debt  of  Es.  44,000  due  by  the  former  in  four  months,  and 
thanking  him  for  it,  promised  to  act  according  to  the  wishes  of  the 
Pandara  Sannadhi.  It  is  evident  from  Exhibit  W3  that  he  was  in  Tanjore 
in  March  1870,  and  he  states  in  that  letter  that  he  came  from  Benares 
with  the  intention  of  acting  according  to  the  views  of  the  Pandara 
Sannadhi,  that  there  was  no  doubt  in  regard  to  it,  and  that  he  was  ready 
to  act  according  to  the  orders  which  the  Pandaram  might  give  when  he 
arrived  at  Dharmapuram.  Exhibit  X3,  which  is  dated  the  9th  July  1870, 
shows  that  he  had  previously  been  to  Dharmapuram  and  that  he  was  then 
arranging  for  obtaining  some  documents  in  favor  of  the  Pandara  Sannadhi 
from  the  Palace  of  Tanjore  to  make  out  a  strong  case  for  thePandara  Sanna- 
dhi in  view  to  a  suit  against  Eamalingam  which  was  then  in  contem- 
plation, and  the  agreement  tiled  as  Exhibit  J  was  executed  during  that  visit 
to  Dharmapuram.  In  Exhibit  Y3,  which  he  wrote  after  his  return  to 
Benares,  he  disapproved  of  the  reconciliation  with  Eamalingam,  but  added, 
"I  [466]  remember  the  assistance  rendered  when  I  came  there  from  a  distant 
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country,  and  I  must  act  according  to  the  wishes  of  your  Sannidhanam." 
He  stated  further  that  the  Pandara  Sannadhi  and  Ramalingam  were  then 
on  good  terms,  and  suggested  that  Ramalingam  mighb  be  asked  to  write 
that  he  forgot  the  past  and  that  an  arrangement  should  be  made  about 
Benares.  The  foregoing  letters  convey  the  impression  that  agreement 
marked  J  was  obtained  probably  as  a  price  for  the  pecuniary  assistance 
which  was  rendered  to  Chitambaranadhan  from  Dharmapuram,  and  when 
there  was  a  desire  to  strengthen  the  Pandara  Sannadhi's  cause  against 
Ramalingam,  but  that  when  the  uncle  and  the  nephew  became  reconciled, 
Chitambaranadhan  also  desired  to  become  reconciled  with  Ramalingam. 

63.  In  connection  with  the  measures  taken  by    Ramalingam  during 
the  period  of  disagreement,  we  may  refer  in  this  place  to  a  few  documents 
and  letters.     The  first  group  consists    of  Exhibits    7,  8  and  12,  and  they 
relate  to  the  appointment  of  one  Subramania  Tambiran    by    Ramalingam 
as  his  junior    and  successor  at  Tiruppanandal.    Exhibits  7  and  8  are  wills 
made  in  favor  of  the  former  on  the  6th  July  1864  and  on  the  18bh  March 
1867,  and  Exhibit  12  is  the  agreement  executed  by  him  in  favor  of  Rama- 
lingam on  the  6th  July  1864.     Exhibits  7    and    8    describe    Subramania 
Tambiran  as  "our  chief  disciple,"  appoint  him  to  be    "the   second  to    us 
during  our  lifetime  and  conduct  himself  under  our   orders,"  and  declare 
that  "after  our  death   he    is  entitled  to  enjoy  as  full  owner,"    and  that 
neither  "the  tambirans  who  have  been  appointed  by  us  and  our  predeces- 
sors and  who  are  managing  the  charity   affairs    nor   any   other   persons 
have  any  connection  with  our  properties."     By  Exhibit  12,    Subramania 
acknowledged  his  appointment  and  undertook  to  act  in  subordination  to 
Ramalingam  and  under  his  orders  during  bis  life. 

The  next  group  consists  of  Exhibits  871,  1378,  1416,  1414,  and  1514, 
which  are  letters  written  to  and  by  Ramalingam  in  regard  to  Subra- 
mania's  appointment  as  his  junior  and  successor  and  in  regard  to  Chitam- 
baranadhan 'a  conduct.  They  show  that  the  appointment  was  made 
because  Ramalingam  intended  to  go  to  Benares,  that  Chitambaranadhan  did 
not  send  accounts  according  to  custom  to  Tiruppanandal,  that  remittances 
to  Tiruppanandal  from  Travancore  and  Cochin  were  suspended  owing  to 
certain  letters  received  from  the  Tambiran  at  Benares,  and  that  Ramalin- 
[467]  gam  proposed  to  inspect  the  charities  at  Benares  and  arrange  for 
proper  management.  It  is  clear  from  documents  7,  8  and  12  that,  accord- 
ing to  Ramalingam,  he  was  entitled  to  appoint  his  junior  and  associate 
him  in  management,  and  that  the  junior  so  associated  in  management  was 
his  lawful  successor.  To  this  extent  the  documents  are  not  at  variance 
with  the  terms  of  the  petition  of  compromise  (Exhibit  H19).  There  is  no 
allusion  to  investiture  by  the  Pandara  Sannadhi  at  Dharmapuram,  and 
Subramania  was  designated  as  Ramalingam's  "chief  disciple."  It  is  how- 
ever in  evidence  that  Subramania  was  a  Dharmapuram  man. 

64.  The  next  period  is    the   one  extending  from  1871  to  1877.     The 
events  in  evidence  are  (i)  the  reconciliation  between  Ramalingam  and  the 
Pandara  Sannadbi ;  (ii)  the  latter's  visit   to  Tinnevelly  in  connection  with 
the  conduct  of  the  junior  Pandara  Sannadhi ;  (iii)  Ramalingam's  manage- 
ment of  the  affairs  of  the  Adhinam  at  Dharmapuram  during  the  absence 
of  Sachitananda  Desigar;  (iv)  the  death  of  Chitambaranadhan,  the  Tambiran 
of  Benares,  and  Ramalingam's  visit  to  that  station  ;  (v)  the  dismissal  of 
the  junior  Pandara  Sannadhi  and  the  appellant's  appointment  in  his  stead  ; 
(vi)  the  death  oi  the  senior  Pandara  S  annadhi  and  the  appellant's  succes- 
sion to  him,    and    (vii)  the  disagreement    between  Ramalingam  and  the 
appellant. 
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65.  We  already  referred  to  Exhibit  Y3  in  connection  with  the  recon- 
ciliation. Ramalingam  resumed  his  duties  as  a  disciple  of  Dharmapuram 
in  December  1870.  Articles  were  supplied  according  to  custom  for  the 
puja  at  Dharmapuram  (Exhibit  K12).  In  January  1871  he  complained 
that  the  junior  Pandaram  did  not  reply  to  his  letters  (Exhibit  L12).  In 
January  1871  he  advised  a  journey  to  Tinnevelly  in  connection  with  junior 
Pandaram's  conduct,  he  sent  to  the  Pandara  Sannadhi  a  pair  of  silver 
batons  and  promised  to  see  him  at  Karuppur  on  his  way  to  Tinnevelly 
(Exhibits  M12,  N12  and  012).  In  January  1871  he  remitted  Bs.  100  out 
of  Rs.  200  due  for  the  festival  in  the  Western  Temple  at  Dharmapuram 
performed  according  to  custom  at  the  expense  of  Tiruppanandal  and  pro- 
mised to  pay  the  remainder  (Exhibit  P12).  In  Exhibit  Q12,  dated  the  8fch 
February  1871,  he  asked  for  information  as  to  the  balance  due  on  account 
of  the  Uchchikala  (midday)  Katlai  performed  at  the  expense  of  Tiruppa- 
nandal. 

Another  result  of  the  reconciliation  was  an  endeavour  to  [468] 
arrange  for  a  conveyance  from  Chitambaranadhan  of  the  property 
and  the  mutt  at  Benares  to  Eamalingam.  We  have  already  mentioned 
the  substance  of  the  judgment  of  the  Privy  Council  in  the  suit  by  the  one 
against  the  other.  It  appears  from  Exhibit  Q  12  (8th  February  1871)  that 
Chitambaranadhan  sent  a  draft  conveyance  to  Eamalingam,  and  that  the 
latter  forwarded  it  to  Dharmapuram  with  the  remark  that  it  was  drawn 
up  "in  deceitful  terms."  In  Exhibit  R12,  dated  the  13th  February  1871, 
Bamalingam  said  "I  do  not  think  that  in  the  affair  of  Benares,  your  San- 
nidhan'im  was  an  obstacle.  It  is  impossible  to  make  him  (Chitambara- 
nadhan) relent  as  he  is  a  man  of  stubborn  and  mean  disposition.  It  is  his 
object  to  gain  something  for  his  expense  at  any  cost  to  others."  In  the 
same  letter  Ramalingam  alluded  to  his  interference  with  the  Tambiran  at 
Trichinopoly  in  favor  of  the  Pandara  Sannadhi,  and  expressed  his  appre- 
hension that  that  tambiran's  conduct  was  fraudulent  and  that  he  might 
conspire  with  the  Pandara  Sannadhi  at  Tiruvavaduturai.  This  shows 
how  the  uncle  and  the  nephew  were  at  this  time  endeavouring  to  repair 
the  injury  done  to  one  another  by  the  litigation  during  the  time  when 
they  had  disagreed  with  each  other  and  how  Ramalingam  regarded  the 
Pandara  Sannadhi  at  Tiruvavaduturai. 

As  to  Sachitananda  Desigar's  visit  to  Tinnevelly,  it  ended  in  the 
dismissal  of  the  junior  Pandara  Sannadhi,  and  Ramalingam  was  the  con- 
fidential adviser  of  his  uncle  throughout  the  quarrel  and  even  paid  a  visit 
to  Tinnevelly.  In  his  letter  C13,  Ramalingam  alluded  to  the  junior  Pan- 
dara Sannadhi's  remark  about  him,  viz.: — "We  had  been  trained  in  the 
same  school,"  and  explained  it  in  the  following  terms:  "I  believe  the  only 
explanation  possible  is  that  the  junior  Sannidhanam,  having  been  falsely 
informed  by  some  intriguing  gentlemen  that  I  was  taking  measures  calcu- 
lated to  excite  their  apprehensions,  might  have  made  that  remark,  mean- 
ing thereby  that  as  we  had  the  same  guru  (achariyar)  he  knew  as  much 
as  myself  and  need  not  be  afraid  of  me."  It  is  not  denied,  and  it  is 
shown  by  Exhibit  Z2  that  Arulananda  Desigar  was  a  Dharmapuram  man, 
and  there  is  therefore  no  doubt  that  Ramalingam  was  also  a  Dharmapuram 
man,  though  the  respondent  denied  in  his  evidence  that  such  was  the 
case. 

As  to  Ramalingam's  management  at  Dharmapuram,  the  letters 
from  him  to  the  Pandara  Sannadhi  show  distinctly  that  it  was  [469]  on 
behalf  of  the  Adhinam  and  as  the  agent  or  subordinate  of  the  Pandara 
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Sannadhi,  but  they  do  not  necessarily  prove  that  the  relation  of  principal 
and  agent  extended  also  to  Tiruppanandal. 

The  correspondence  which  took  place  at  this  time  shows  that  Rama- 
lingam  was  a-i  able  manager  and  exercised  efficient  supervision ;  and  his 
reports  (Exhibits  T12,  U12,  W12,  X12,  Z12)  show  on  what  points  and 
with  what  detail  information  was  given  and  orders  solicHei  by  the  agent 
to  and  from  the  principal. 

As  regards  his  relation  to  Benares  and  the  misunderstanding  bet- 
ween him  and  the  tambiran  at  that  station.  In  February  1872,  Eamalingam 
desired  to  go  to  Benares,  but  was  dissuaded  from  going,  and  he  then  sent 
Paramasiva  Tambiran  and  a  clerk  to  Benares  to  restore,  as  he  said,  order 
there  (Exhibits  .113  and  620).  In  October,  1872]the  Maharaja  of  Travancore 
visited  Benares  and  his  choukry  and  temple ;  they  were  locked  up 
at  that  time  and  the  charities  were  performed  in  another  place.  Rama- 
lingam  feared  that  if  this  should  come  to  the  notice  of  the  Maharaja,  and 
if  he  should  learn  that  there  was  misunderstanding  between  Tiruppa- 
nandal and  Benares,  he  might  put  an  end  to  Ramalingam's  management. 
In  Exhibit  S13  he  asked  the  Pandara  Sannadhi  to  give  strict  orders  to 
Chitambaranadhan  and  Pararnasivan  to  open  the  Maharaja's  choultry,  to 
perform  his  charity  there  and  to  forbear  to  mention  to  him  the  existence 
of  the  disagreement  between  Tiruppanandal  and  Benares.  It  appears 
that  there  was  an  understanding  between  Ramalingam  and  Sachitananda 
Desigar  as  to  what  arrangements  should  eventually  be  made  in  regard  to 
Benares  and  in  his  letter  of  28th  May  1873,  J14,  Ramalingam  said  to  the 
Pandara  Sannadhi,  "Your  Sannidhanam  may  recall  to  mind  what  we  have 
agreed  upon  already  after  a  discussion  of  the  matter."  In  May  1873, 
Chitambaranadhan  became  seriously  ill  and  Ramalingam  went  to  Benares 
and  made-some  arrangement  (Exhibits  J14,  K14  and  L14). 

It  appears  from  Exhibit  1523  that  when  Chitambaranadhan  felt  that 
he  was  in  imminent  danger,  he  sent  for  Paramasiva  Tambiran,  who  was 
sent  from  Tiruppanandal,  and  placed  him  in  possession  and  handed  over 
the  keys  with  the  request  that  on  Ramalingam's  arrival  they  should  be 
made  over  to  him,  and  that  Ramalingam  arranged  that  Paramasivan 
should  manage  the  affairs  at  Benares. 

Chitambaranadhan  died  in  1873,  and  the  senior  Pandara  San- 
nadhi died  in  1874.  We  have  already  stated  that  the  result  of  [470] 
Sachitananda  Desigar's  visit  to  Tinnevelly  consisted  in  the  dismissal 
of  his  junior  at  Sivasilam  for  immorality  and  extravagance,  and  in  the 
appointment  of  the  appellant  in  his  stead.  Ramalingam  was  in  manage- 
ment at  Dharmapuram  until  the  appellant  relieved  him  on  the  1st  June 
1874.  But  Ramalingam's  relation  to  him  continued  to  be  cordial,  and  let- 
ters between  1st  June  1874,  and  12th  December  1877,  show  that  he  conti- 
nued to  make  contributions,  send  presents,  advise  in  connection  with  the 
management  of  Adhinam  affairs  and  correspond  as  if  he  was  on  terms  of 
intimacy  with  Dharmapuram.  On  the  22nd  February  1874,  Subramania 
Tambiran,  who  was  appointed  by  Ramalingam  in  1864  as  his  junior  and 
successor,  died,  and  from  that  time  until  respondent's  appointment  in  1880, 
there  was  no  junior  at  Tiruppanandal. 

66.  In  1875,  Arulananda  Dasigar,  the  dismissed  junior  Pandara 
Sannadhi,  impugned  the  validity  of  his  dismissal  by  Sachitananda  Desigar, 
his  senior,  and  disputed  the  appellant's  right  of  succession  at  Dharma- 
puram. This  dispute  led  to  original  suit  No.  42  of  1875  on  the  file  of  the 
Subordinate  Court  of  Negapatam,  and  the  matter  in  contest  was  whether 
the  senior  Pandara  Sannadhi  was  competent  to  dismiss  his  junior,  and 
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1887       whether  the  plaintiff  in  that  suit  was  guilty  of  immorality  and   extrava- 

APRII*  6.     ganoe  and  of  conduct  incompatible  with  his  position  as  a  tambiran  and  as 
junior  Pandara  Sannadhi.     This  litigation   continued  until  October   1879, 

APPEL-     ancj   both  the   Subordinate  Judge    and,  on   appeal,  the   High  Court,   held 
LATE       that   the  junior  Pandara  Sannadhi   was  properly  dismissed,  and   that  by 

CIVIL,      reason  of  his  misconduct  and  dismissal  he  forfeited  his  right  of  succession. 
During  the  progress  of  this  litigation  the  cordiality  between   Raraalingam 

10  M.  375.  and  the  appellant  was  interruoted  and  replaced  by  a  feeling  of  hostility 
to  each  other  subsequently  to  1877.  The  first  step  taken  by  Ramalingam 
during  the  litigation  was  to  make  his  position  at  Benares  perfectly 
secure.  At  the  close  of  1876,  Paramasiva  Tambiran,  who  was  in 
management  at  Benares  after  the  death  of  Chitambaranadhan,  returned 
to  Dharmapuram,  and  Ramalingam  took  advantage  of  this  opportunity  to 
place  a  layman  named  Kandadai  Seshaiengar  in  management  and  took 
from  him  the  agreement  marked  624.  This  person  is  still  in  manage- 
ment, and  the  first  matter  in  which  Ramalingarn  disregarded  the  ancient 
and  recognized  usage  of  the  institution  was  the  substitution  of  a  layman 
as  the  agent  of  Tiruppanandal  in  the  room  of  a  senior  and  a  junior 
tambiran  who  used  to  manage,  subject  to  [471]  the  supervision  and 
control  of  the  tambiran  at  Tiruppanandal.  This  change  does  not  appear 
to  have  called  forth  any  protest  from  Dharmapuram,  probably  because  the 
senior  Pandara  Sannadhi's  position  was  in  danger  on  account  of  the 
litigation  and  he  did  not  like  to  estrange  Ramalingam  from  his  cause. 

The  next  step  which  Ramalingam  appears  to  have  taken  to  add  to 
his  own  importance  was  an  endeavour  to  obtain  possession  of  the  manage- 
ment of  the  temple  at  Tiruppanandal.  It  must  be  stated  here  that  there 
is  a  temple  at  Tirruppanandal  besides  the  Benares  Mutt  presided  over  by 
Ramalingam  and  his  predecessors.  From  time  immemorial  the  temple 
has  been  under  the  direct  management  of  the  Pandara  Sannadhi  at 
Dharmapuram,  who  deputed  a  separate  tambiran  from  time  to  time  to 
attend  to  its  affairs,  and  the  transfer  of  the  management  to  Ramalingam 
appears  to  have  been  desired  by  him.  There  is  oral  evidence  to  the 
effect  that  the  appellant  declined  to  gratify  his  desire  in  this  respect 
and  to  part  with  any  of  bis  Adbinam  property,  and  this  seems  to  have 
produced  a  coolness.  The  Pandara  Sannadhi  at  Tiruvavaduturai  assisted 
the  plaintiff  in  original  suit  No.  42  of  1875  and  gave  evidence  as  his 
witness  and  in  bis  favor,  and  Ramalingam,  it  is  stated  by  several 
witnesses  named  by  the  appellant,  went  over  to  the  other  side  and  co- 
operated with  the  rival  Pandara  Sannadhi  in  assisting  Arulananda  Desigar. 
The  coolness  between  Dharmapuram  and  Tiruppanandal  ripened  into 
hostility,  and  the  ultimate  failure  of  Arulananda  in  his  litigation  tended 
only  to  deepen  it.  As  regards  the  Adhinam  at  Tiruvavaduturai,  it  seems 
to  have  acquired  a  reputation  for  learning  under  the  present  Pandara 
Sannadhi,  for  Exhibit  J13  shows  that  Paramasiva  Tambiran,  who  belonged 
to  Dharmapuram,  was  studying  there.  It  was  also  a  rival  Adhinam,  for, 
in  writing  to  Sachitananda  Desigar  on  the  13th  February  1871,  about  the 
affairs  of  the  temple  at  the  Rock  Fort,  Ramalingam  said  in  his  letter, 
Exhibit  R12,  that  the  Pandara  Sannadhi  at  Tiruvavaduturai  was  to  visit  the 
Rock  Mutt  at  Trichinopoly,  that  the  tambiran  of  that  mutt  might  con- 
spire with  the  Pandara  Sannadhi,  and  that  it  was  necessary  to  send 
persons  to  ascertain  what  takes  place  there.  There  is  also  an  allusion  to 
this  kind  of  feeling  in  Exhibit  Wll  of  the  llth  September  1861,  in  which 
Ulaganadha  Tambiran,  who  was  not  then  in  favor  at  Dharmapuram,  la 
reported  to  have  been  staying  at  Tiruvavaduturai.  It  is  also  in  evidence 
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that  so  early  as  between  1830  and  1840  there  was  the  same  feeling  of 
rivalry,  and  that  the  agents  of  [472]  the  Adhinam  at  Tiruvavaduturai 
endeavoured  to  obtain  precedence  for  it  in  connection  with  a  festival  at 
Suchendram  in  Travancore. 

But  on  the  21st  December  1874  Kamalingam  wrote  to  Dharmapuram 
requesting  that  a  room  at  Tiruvidamarudur  be  made  over  to  the  Pandara 
Sannadhi  at  Tiruvavaduturai,  who,  he  observed,  "  was  the  staunch  well- 
wisher  of  us  all."  During  his  disagreement  with  the  appellant  he  spoke 
of  Dharmapuram  Tambirans  as  inefficient  men. 

Arulananda's  appeal  to  the  High  Court  was  dismissed  on  the  2nd 
October  1879,  and  in  June  1880,  Kamalingam  became  seriously  ill  and  he 
appears  to  have  desired  to  make  Tiruppanandal  an  independent  Adhinam. 

67.  On  the  6th  idem  he  made  his  will  (Exhibit  9)  in  favour  of  tne 
respondent,  and  ibis  in  these  terms  :  "  As  we  are  weak  through  illness,  and 
as  Subramania  Tambiran,  who  was  appointed  second  Tambiran  by  means 
of  a  will  executed  by  us  on  tha  18th  March  1867,  died  on  the  23rd  Febru- 
ary 1874,  we  have  appointed  now  our  disciple  Kumarasami  Tambiran  the 
second  Tambiran  in  our  Adhinam.  The  said  Kumarasami  Tambiran  is  alone 
to  be  the  full  owner  like  ourselves  of  all  the  immoveable  and  moveable  pro- 
perties belonging  to  our  Adhinam.  He  is  to  enjoy  the  said  properties  from 
disciple  to  disciple,  and  he  is  to  conduct  with  all  the  privileges  of  ownership, 
like  ourselves,  after  our  lifetime,  all  the  charities  conducted  by  us."  Com- 
paring the  wording  of  this  will  with  that  of  the  wills  made  from  1818, 
Exhibits  1  to  8,  it  will  be  observed  that  the  expressions  "and  our  disciple," 
"  and  our  Adhiriam  "  are  new.  By  Exhibits  1,  2,  3,  Sadayappa  Tambiran 
appointed  his  junior  as  his  successor.  In  Exhibit  4  (1838)  Ganapati  I 
termed  his  successor  ''  my  junior,"  and  described  the  properties  as  belong- 
ing to  him  ;  in  Exhibit  5  (1841)  Rarnalingam  designated  Chokkalingam  as 
his  junior  and  described  the  properties  as  belonging  to  him,  and  in  Exhibit  6 
(1853)  Ganapati  II  designated  Kamalingam  as  his  disciple  and  junior,  and 
the  properties  as  belonging  to  him.  In  Exhibit  7,  which  is  the  first  will 
made,  by  Ramalingam,  he  designated  Subramania  Tambiran  "as  our  chief 
disciple  "  and  described,  the  properties  as  belonging  to  our  Adhinam,  and  in 
Exhibit  9  he  designated  himself  Adhina  Karta,  and  the  respondent  as  his 
disciple,  and  described  the  properties  as  belonging  to  "our  Adbinam."  These 
new  expressions  are  no  doubt  designed  to  convey  the  impression  that 
Tiruppanandal  was  an  independent  [473]  Adhinam  in  regard  to  succession 
and  not  a  disciple  Adhinam  in  the  sense  that  the  managing  Tambirans  are 
Dharmapuram  men. 

After  the  respondent  was  appointed,  Ramalingam  received  letters  of 
recognition  from  the  Tanjore  Palace  (Exhibit  386)  and  from  Sankara 
Chariyar  (Exhibit  478)  and  the  respondent  received  a  letter  of  recognition 
from  the  Raja  of  Kalastri  (Exhibit  412).  There  were  also  several  letters 
sent  to  the  Pandara  Sannadhi  that  the  respondent's  appointment  was 
contrary  to  custom,  and  Exhibit  P37  stated  that  even  the  Pandara 
Sannadhi  of  Tiruvavaduturai,  admitting  that  the  appointment  was 
contrary  to  the  terms  of  the  razinama  and  the  custom  hitherto  prevailing, 
denied  that  it  was  done  with  his  knowledge.  Ramalingam  died  in 
September  1880,  and  the  appellant  brought  the  present  suit  in  October  1881. 
During  Ramalingam's  time  he  purchased  properties  under  Exhibits  183 
to  336,  which  provided,  as  usual,  that  they  were  to  be  enjoyed  by  the 
purchaser  and  his  successors  in  the  line  of  disciples. 

The  foregoing  is  the  summary  of  succession  and  management  at 
Tiruppanandal  and  of  its  relation  to  Dharmapuram  and  the  mutt  at 
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1887       Benares  from  the  time  of  Tillanayaka  Tambiran,  its  founder,  to  that  of 
APRIL  6.    Eamalinga  Tambiran,  who  died  in  September  1880. 

The   evidence  on    record  is   voluminous,  and    there  are  more  than 

APPEL-     2,000  Exhibits  and  150  witnesses.    Most  of  this  large  mass  of  documents 

LATE       were   admitted    by   the   consent   of  counsel  on    both  sides.     Several  of 

OlVIL.      them  are  irrelevant  and  some  are  no  legal  evidence,  and  the  Subordinate 

Judge  has  neither  sufficiently  set  out  the  whole  evidence  nor  discriminated 

10  M.  373.    between  what  is  and  what  is  not  legal  evidence,  and  he  has  disposed  of 

it  in  a  perfunctory  manner.     In  stating  the  summary  of  succession  and 

management;,  we  have  taken  care  to  see  that  it  rested  on  legal  evidence 

and  referred  to  the  material  evidence   to  which  our  attention  was  directed 

at  the  hearing  of  the  appeal. 

68.  We  now  proceed  to  consider  the  effect  of  the  evidence  with  re- 
ference to  each  ground  of  claim.  Ifc  was  stated  in  the  plaint  that  the  mutts 
at  Benares  and  Tiruppanandal,  together  with  the  charities  and  the  proper- 
ties in  dispute,  belonged  to  the  appellant's  Adhinam.  Those  mutts  and  their 
endowments  are  described  from  time  to  time  in  the  wills  left  by  the  Tam- 
birans  of  Tiruppanandal  as  belonging  exclusively  to  them.     We  may  here 
observe  that  the  ownership  which  is  referred  to  is  not  to  be  understood  in  the 
sense  [474]  in  which  it  is  ordinarily  used  in  connection  with  private  pro- 
perty. It  is  intended  to  denote  the  legal  relation  of  the  head  of  an  Adhinam 
to  the  Adhinam  endowments  under  his  supervision  and  control,  and  it  is  in 
this  sense  that  both  parties  to  this  appeal  have  u  nderstood  the  averment 
in  the  plaint  and  proceeded  to  trial.     What  that  relation  is,  to  what  extent 
it  is  that  of  a  trustee,  and  in  what  respect  the  head  of  a  mutt  has  a  larger 
dominion    over  muist  endowments  than  an  ordinary  trustee,  are  explained 
by  a  Division  Bench  of  this  Court  in   Sammantha    Pandara   v.   Sellappa 
Chetti  (l).     We  take  it  then  that  the  case  suggested  by  paragraph    4  of 
the  plaint  is  this,  viz.,  that  the  appellant  is  the  superintendent  and  respon- 
sible   manager  or   trustee  of   the  mutts  and  the  charities  in   suit,  though 
with  an  increased  dominion  over  the  endowments  of  the  mutts  as  explain- 
ed in  the  decision  cited  above. 

69.  We  may  also  observe  that  it  is  the  case  of  both  parties  that  the 
right  of  conducting   the  charities  in  dispute  and  of  administering  their 
endowments  follows   according  to  usage  the  right  to  manage  the  mutt  at 
Tiruppanandal.     It  will  be  seen  from  the  history  of  management    already 
set  out  that  such  has  been  the  custom  from  1720  to  1880. 

70.  Adverting  to  the  appellant's   claim   that  he  is  the  responsible 
manager  or  superintendent  of  the  Benares  charities  and  of  the  mutts  at 
Benares  and  Tiruppanandal,  the   Subordinate  Judge  has  found  that  he 
has  failed  to  establish  it,  and  in  this  opinion  we   entirely  concur.     As  to 
the  mutt  at  Tiruppanandal  and  its  endowments  there  is  no  evidence  at  all 
which  shows   that   any  contribution  was  made  from  the  funds  of  the 
appellant's  Adhinam  in  connection  with  them.     As  observed  in  paragraph 
11,  it  was  Tillanayaka   Tambiran  who  built  the  mutt  at  Tiruppanandal, 
presumably  with  the  funds  in  his  possession  as  the  managing  Tambiran  of 
the  mutt  at  Benares,   and   first  purchased  lands  for  its  support  to  be 
enjoyed   by    him  and   his   successors    in   the    line    of   disciples.     There 
is    considerable    documentary    evidence   on    the    record    which    proves 
that  each  of  his  successors  made  new  purchases  and  added  to  the  endow- 
ment from  time  to  time.     It  was  stated  for  the  appellant  that  Tillana- 
yaka  Tambiran    belonged    to   the    Dharmapuram   Adhinam,    and    that 
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he  established  the  mutt  at  Tiruppanandal  under  the  orders  of  Siva- 
giyana  Desigar,  the  Pandara  Sannadhi  at  that  time.  There  [475] 
is  no  doubt  oral  evidence  of  reputation  to  that  effect,  and  there  is 
also  documentary  evidence  to  show  that  the  former  was  a  disciple  of  the 
latter.  Assuming  that  there  was  such  a  consultation  which  was  very 
probable  by  reason  of  the  relation  between  them  as  guru  and  disciple,  it 
does  not  follow  from  it  that  as  between  the  Tambiran  at  Tiruppanandal 
and  the  Pandara  Sannadhi  at  Dharmapuram,  the  mutt  and  its  endow- 
ments belong  to  the  latter  and  not  to  the  former.  As  to  the  mutt  at  Benares 
the  appellant'^  own  case,  as  disclosed  by  the  oral  evidence  adduced  by 
him  is  that  a  Dharmapuram  Tambiran,  named  Gurapara,  an  ascetic, 
renowned  for  his  piety  and  learning,  and  Tillanayaka's  predecessor  at 
Benares,  founded  and  endowed  the  mutt  there  with  property  which  he 
acquired  in  Northern  India. 

71.  The  only  apparent  foundation  then  for  the  alleged  trusteeship 
is  the  ceremony  of  Dattam  whereby  each  Tambiran  makes  a  gift  of 
his  soul,  body,  and  wealth  to  his  guru  (preceptor).  There  is  a  great 
deal  of  oral  evidence  to  the  effect  that  such  a  ceremony  is  gone  through  by 
the  Tambirans  of  Dharmapuram  during  their  ordination,  and  it  is 
corroborated  by  the  allusions  made  to  the  spiritual  slavery,  which  is  an 
incident  of  that  ceremony,  by  several  managing  Tambirans  including  Gana- 
pati  I  for  upwards  of  sixty  years.  Although  this  ceremony  may  perhaps  be 
a  pious  motive  for  a  gift  and  a  reason  for  upholding  it  when  it  is  completed 
and  executed,  still  we  cannot  recognize  it  as  a  source  of  property  or 
legal  right  in  those  cases  in  which  the  Tambiran  acquiring  the  property 
either  refuses  to  surrender  it  or  devotes  it  to  charity  and  thereby  clothes 
it  with  a  special  trust,  religious  or  charitable.  It  is  provided  by  Act  V  of 
184=3,  SectionS,  that  no  person  who  may  have  acquired  property  by  his  own 
industry  or  by  the  exercise  of  any  art,  calling  or  profession,  or  by  inherit- 
ance, assignment,  gift  or  bequest,  shall  be  dispossessed  of  such  property 
or  prevented  from  taking  possession  of  it  on  the  ground  that  such 
person  or  that  the  person  from  whom  the  property  may  have  been 
derived  was  a  slave.  It  is  clear,  then,  that  the  agreement  of  a  Tambiran 
to  become  the  slave  of  his  guru  could  have  had  no  legal  operation 
since  1843,  and  that  adverse  possession  on  the  part  of  the  Tambi- 
rans at  Tiruppanandal  from  that  year  is  fatal  to  any  claim  which  the 
appellant  may  choose  to  found  upon  it.  Nor  is  there  any  trace  in  the 
evidence  of  the  properties  in  suit  having  been  treated  at  any  time  either 
by  the  Pandara  Sannadhis  or  the  Managing  [476]  Tambirans  at  Benares 
or  Tiruppanandal  as  legally  vested  in  the  Adhinam  at  Dharmapuram ; 
for,  from  1818,  each  Tambiran  of  Tiruppanandal  openly  declared  in 
his  will  when  he  appointed  his  junior  as  his  successor  that  none  but 
himself  during  his  life  and  none  but  his  successor  after  his  death  had  any 
claim  either  to  the  mutts  at  Benares  and  Tiruppanandal  or  to  the  charities 
under  his  management  or  to  their  endowments.  Further,  the  clause  in 
each  sale-deed  commencing  from  the  time  of  the  founder,  Tillanayaka, 
and  ending  with  that  of  Ramalingam  II,  viz.,  that  the  property  purchased 
shall  be  enjoyed  by  the  purchaser  and  his  successors  in  the  line  of 
disciples,  is  inconsistent  with  the  consciousness  of  the  legal  import 
which  the  appellant  now  seeks  to  give  to  the  religious  ceremony. 
Exhibit  583,  whereby  the  Pandara  Sannadhi  at  Dharmapuram  mortgaged 
some  Adhinam  property  to  Sadayappa  Tambiran  by  way  of  condi- 
tional sale  in  1829,  contains  a  recognition  that  the  then  Tambiran  at 
Tiruppanandal  and  his  successors  were  capable  of  acquiring  and  owning 
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1887       property  for  themselves.     His  silence  when  registry  was  altered  in  the 

APRIL  6.     Collector's  books  on  the  death  of  each  managing  Tambiran  and  the  recital 

in  the  petition  of  compromise,  Exhibit   H19,  lead  to  the  same  conclusion. 

APPEL-     jn  the  light  thrown  on    the  legal  effect  of    the   ceremony  by  the  usage  of 

LATE       the   institution,  we  hold  that  it  did  not  operate  to  convert  the  properties  in 

ClVIL.      dispute    into  those   of  the  Arihinam  at  Dharmapuram.     Furthermore,   the 

ceremony  was  only  designed    to  emphasize   the  solemn    renunciation    by 

10  M.  873.  Tambirans  of  all  desire  for  wealth  and  to  constitute  it  into  a  spiritual 
offence  if  they  own  property  for  personal  indulgence  and  comfort.  It  was 
certainly  not  intended  to  prohibit  the  acquisition  and  possession  of  pro- 
perty in  view  to  advance  religious  knowledge  or  charity  for  the  promotion 
of  which  the  religious  association  itself  was  constituted,  and  it  could  there- 
fore have  uo  application  either  to  religious  or  charitable  trusts  founded  or 
accepted  by  Tambirans. 

72.  As  to  the  properties    held  by  Ramalinga  Tambiran    on  behalf  of 
the  charities  at  Benares  and  elsewhere,  the  question  who  is  the  trustee  of 
those  charities  must  depend  for  its  decision  on  the  intention  of  those  who 
instituted  and  endowed  them,  as  evidenced  either  by  endowment  deeds  or 
by  usage  in  regard  to  their  management.   The  several  endowment  deeds  set 
out  in  connection  with  the  management  of  each  Tambiran  show  that  the 
grantee  in  each  case,  except  in  that  of  certain  money  grants  which  we  shall 
presently  [477]  mention,  was  the  managing  Tambiran   at  Tiruppanandal 
for  the  time  being,  and  the  course  of  succession  to  management  was,  when- 
ever specified,  that  of  his  successors  in  the  line  of  disciples.     We  have  also 
noted  that  in  several  of  them  the  grantees  are  described  as  being  the  disciples 
of  Dharmapuram,  but  as  remarked  by  the   Subordinate  Judge,  there  is 
nothing  in  those  documents  to  show  that   they    are    more  than  words  of 
description.     It  was  urged  in  appeal  that  the  Subordinate  Judge    did  not 
give  due  legal  effect  to  the  endowment  deeds  produced    by  the  appellants, 
and  our  attention  was  drawn   to  Exhibits  A,  W52,  E51,  D53,  B,  C,  E53, 
778,  A47,  781,  X52,  Y46,  780,  Y52,  Z52,  A53,  Z46,  B53,  C53,  774,  D,  E, 
F,  G,  J37,  775  and  776.     On  referring  to  them   we   find  that,  as    already 
observed,  the  grantee  is  only  said  in  several  to  be  the  disciple  of  Dharma- 
puram. 

73.  We  find,  however,  that  Exhibits  W52,    X52,  Y52,   Z52,    A53, 
B53  and  C53  relate  to  grants    of    money  on    account  of    certain   Benares 
charities,  and  they  purport  to  be  documents  executed  jointly  by  the  Pan- 
dara  Sannadhis  at  Dharmapuram,  and  the    Tambirans  of  Tiruppanandal 
and  Benares  undertaking  for  themselves  and  on  behalf  of  their  successors 
duly  to  perform   the  charities  therein  mentioned.     These  documents  no 
doubt  show  that  the  Pandara  Sannadhi  was  constituted  a  joint  trustee  in 
regard  to  some  money  endowments,  but  as  remarked  by  the    Subordinate 
Judge,  there  is  no  evidence  to  indicate  that  the  appellant  or  his  predeces- 
sors ever  acted  as  a  co-trustee  or  exercised  any  supervision  with  reference 
to  those  money  grants  ;  on  the  other  hand  the  wills  made   by   Tambirans 
of  Tiruppanandal  describe  all  the   charities   as   having   been  under  their 
exclusive  management,  and  as  no  one  else  having  any  claim  to  them  ;  and 
for  more  than  60  years,  the  Pandara  Sannadhi  and  his  predecessors  have 
abstained  from  all  interference  with    their  administration.     His   present 
claim  to  management  must  therefore  be  considered  to  be  barred  by  limita- 
tion. It  was  held  by  the  Privy  Council  in  Bahvani  Rao  Bishwant  Chandra 
Chor  v.  PurunMal  Chaube  (1),  that  Section  10,  Act  IX  of  1871,  to  which 
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Section  10,  Act  XV  of  1877  corresponds,  was  applicable  only  to  suits 
instituted  to  recover  pro uerty  to  the  trusts  of  the  endowment,  but  not  to 
suits  brought  to  establish  a  personal  right  to  manage  or  in  some  way  to 
control  the  [478]  management  of  the  endowment.  In  the  case  before  us 
there  is  nc  question  of  recovering  these  endowments  for  the  trusts  of 
the  endowments,  nor  was  it  alleged  in  the  plaint  that  they  were  used  for 
any  purpose  other  than  the  proper  purposes  of  the  endowments. 

74.  In  this  connection  it  is  also  necessary  to  refer  to  a  charity  con- 
ducted for  the  Zamindar  of  Yettiyapuracn.  There  is  documentary  evidence 
showing  that    this  charity   was   instituted   at  the    instance  of  a  former 
Pandara  Sannadhi  of  Dharmapuram,  that  remittances  were  made  to  him 
by  the  zamindar  from  time  to  time  in  view  to   its  performance,  and  that 
although  this  charity  was  conducted  by  the  Tambiran   at   Benares  under 
the  supervision  of  the  Tambiran  at  Tiruppanandal  in  common  with  other 
Benares  charities,  the  correspondence  in  regard  to  the  remittances   which 
were  made  and  the  due  administration  of  the  charity  always  passed  through 
Dharmapuram  and  there  was  no  direct  communication  between    Tiruppa- 
nandal and  Yettiyapuram.     It  does  not  appear,  however,  that  this  charity 
has    been   endowed,   but  the   special    mode  in  which  the  founder  and  his 
representatives  were  communicated  with  in  regard  to  it   alone  is  sugges- 
tive. 

75.  It  is  also  desirable  to  refer  specially  to  the  endowment  under  the 
management  of  the  Tambiran  at   Achiram  in   Travancore.     That   endow- 
ment was  founded  partly  for  the  benefit  of  the  Adhinam  at  Dharmapuram 
and  partly  on  account  of  Benares  charities,  but  as  it  is  situated  in  Travan- 
core territory,  it  is  not  part  of  the  property  over  which  we  have  jurisdiction. 

76.  These  circumstances  undoubtedly  suggest    the  inference  that  in 
conseqneuce  of  the  relation  of  guru  and  disciple  between  Dharmapuram 
and  Tiruppanandal,  certain  special  arrangements  were  made  in  some  cases 
as  a  matter  of  mutual  convenience,  and  the  Pandara  Sannadhi,  who  was 
originally  a  co-trustee  in  regard  to  some  money    grants,  forbore   to  inter- 
fere in  their  administration  and  left  them  under  the  sole  management  of 
the  Tambirans  at  Tiruppaaandal ;  but  there  is  no  foundation  for  the  con- 
tention except  in  regard  to  the    few  money  endowments  mentioned  above, 
that  the  endowment  deeds  constituted    the  Pandara    Sannadhi  either  the 
sole   or    a    superior    trustee    responsible    for   their    due    administration. 
The    learned    counsel    for    the    appellant    argued    that    because    some 
grants  made  by    the  Zamindar    of   Bamnad  to  the    Tambiran    for  the 
time  being  in  charge  of  the  Adhinam    mutt  at   Tiruvarur  were  subse- 

?uently  treated  as  entrusted  to  the  management  of  the  Pandara  Sannadbi 
479]  at  Dharmapuram,  grants  made  to  all  the  Tambirans  of  Tiruppanaudal 
should  likewise  be  treated  as  made  to  their  spiritual  superiors.  The  two 
mutts  may  not  be  in  the  same  position,  the  one  may  be,  as  is  alleged 
for  the  respondent,  subordinate  to  the  Adhinam  and  presided  over  from 
time  to  time  by  a  Tambiran  who  is  removable  at  the  will  of  the  Pandara 
Sannadhi,  whilst  the  other  may  be  independent  of  Dharmapuram  in 
respect  of  management.  In  the  one  case  the  donor's  intention  may 
reasonably  be  presumed  to  have  been  to  commit  the  endowments  to  the 
management  of  the  responsible  representative  of  the  mutt,  and  not  of  a 
Tambiran  who  is  a  mere  agent  and  whom  the  Pandara  Sannadhi  may 
remove  at  his  pleasure,  whilst  in  the  other  there  may  be  no  special  ground 
for  such  presumption. 

77.  The   material  question  then  is  wiiether,  according   to  usage,   the 
relation  of   principal  and  agent  has  subsisted   in  regard  to  management 
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1887       between  Tiruppanandal  and  Dharmapuram.     It  is  in   connection   with 
APRIL  6      this    part   of    the   appellant's    case    that    reliance  is    placed  upon  -  the 
voluminous   correspondence  in   evidence,  of  which  the  substance,  so  far 
APPKL-     as  it  is  material,  has  already  been  stated.     In  considering  its  value,  it  is 
LATE       convenient   to   adopt   the  classification    or    headings    suggested   by    the 
CIVIL,      learned    counsel    for  the   appellant,   viz.,    (l)  Reports  sent,    (2)  Advice 
sought,    (3)  Complaints  made,  (4)  Remittances  made  to  Dharmapuram 
10  M.  375.    for  TJchikala  Katlai,  (5)  Payments    of    the   travelling   expenses    of   the 
junior  Pandara  Sannadhi,  (6)  Management  of  the    Adhinam   at  Dharma- 
puram by  the  Tambiran  at  Truppanandal,   (7)  Repairs,   (8)    Letters  re- 
cognizing the  Dharmapuram  claim  and  referring  to  the  origin  of  the  mutts, 
(9)  Conceded  remittances  through  Dharmapuram,   and  (10)  agreements 
executed  by  tambirans. 

As  to  remittances  it  is  no  doubt  true  that  contributions  were  made 
from  Tiruppanandal  to  Dharmapuram  or  the  junior  Pandaram  from  time 
to  time  since  1823.  They  were  made  usually,  (i)  for  the  expenses  of 
Gurupuja  or  the  anniversary  of  the  founder  of  the  Adhinam  ;  (ii)  for 
Mahesvarapuja  or  the  ceremony  designed  for  the  spiritual  benefit  of  the 
deceased  Tambiran  of  Tiruppanandal ;  (lii)  for  the  expenses  of  Qchikala 
Katlai  or  midday  services  in  the  Western  Temple  built  at  Dharma- 
puram in  honor  of  the  founder  of  the*  Adhinam;  (iv)  occasionally  on 
account  of  a  festival  in  that  temple ;  and  (v)  for  morning  worship  in 
the  same  temple  in  the  month  of  Margali  (December- [480] January) 
every  year.  In  addition  to  these  remittances  it  appears  that  articles 
which  were  thought  to  be  rare  or  fine,  or  beads  which  were  considered  to 
be  sacred,  were  at  times  sent  as  presents  either  to  the  Pandara  Sannadhi 
or  for  use  in  the  Western  Temple  at  Dharmapuram.  It  is  also  in 
evidence  that  materials  were  supplied  on  two  or  three  occasions  and  repairs 
executed  in  1820,  1822  and  1859  at  Dharmapuram  at  the  expense  of 
Tiruppanandal,  and  that  when  a  junior  Pandara  Sannadhi  went  to  Tinne- 
velly  from  Dharmapuram,  the  Tambiran  at  Tiruppanandal  received  him 
whilst  on  his  way  with  great  respect,  took  him  through  the  village  of 
Tiruppanandal  in  procession,  entertained  him  in  a  suitable  style  during 
his  stay,  and  contributed  articles  for  his  use  and  money  towards  the 
expenses  of  his  journey  when  he  left  for  Tinnevelly.  But  the  purposes  for 
which  contributions,  payments  and  supplies  have  been  made  only  imply 
the  existence  of  the  relation  of  disciple  and  guru  between  the  Tambiran 
at  Tiruppanandal  and  the  senior  and  junior  Pandara  Sannadhis  of 
Dharmapuram,  and  suggest  that  the  Western  Temple  at  Dharmapuram 
had  been  held  in  great  veneration  as  one  dedicated  to  the  worship  of  their 
spiritual  ancestor,  the  founder  of  the  Adhinam,  and  that  the  mutt  at 
Dharmapuram  has  been  regarded  with  affection  as  the  abode  of  the  senior 
gurus  or  the  primary  hermitage  of  the  Adhinam.  But  it  is  noteworthy 
that  no  remittance,  such  as  an  agent  ordinarily  makes  to  his  principal, 
is  to  be  found  among  the  contributions,  and  that  there  was  no  surplus 
incomeor  saving  from  the  mattam  endowments  at  Tiruppanandal  ever 
remitted  to  Dharmapuram,  either  to  be  invested  or  for  safe  custody  or  to 
be  devoted  to  fresh  charity  in  furtherance  of  the  object  for  which  the 
mutt  at  Tiruppanandal  was  originally  founded.  Having  regard  to  the 
character  of  the  remittances  and  of  the  presents  or  contributions,  we  are 
unable  to  say  that  they  prove  more  than  the  relation  of  disciple  and  guru 
has  subsisted  between  Tiruppanandal  and  Dharmapuram. 

78.  Several  important  groups  of  letters  relate    to   the  management 
of  the  affairs   of  the  Adhinam   at  Dharmapuram    by    the   Tambiran    at 
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Tiruppanandal  when  the  Paadara  Sannadhi  needed  such  assistance  on 
account  of  his  age  or  of  absence,  or  by  reason  of  imperfect  local  knowledge 
or  experience.  The  letters  which  form  the  first  group  extend  from  1823  to 
1835,  and  refer  to  the  time  when  Sadayappa  Tambiran,  who  was  reputed,  on 
account  of  his  attach- [481]  ment  to  the  Adhinam,  to  be  its  "  eldest  son  and 
darling"  was  tha  manager  at  Tiruppanandal.  Their  contents  prove  (i)  that 
he  made  some  enquiry  and  expressed  an  opinion  in  September  1823  in 
regard  to  the  purchase  of  a  village  called  Sethur  (F4)  :  (ii)  that  in  1831 
he  gave  instructions  to  the  agents  on  the  establishments  at  Dharmapuram 
in  regard  to  the  sale  of  Sambapisanam  paddy  at  that  place  and  payment 
of  kist  or  assessment  due  to  Government  (G4) ;  (iii)  that  in  1832  he  gave 
directions  in  regard  to  arrangements  to  be  made  for  the  Gurupuja  to  be 
performed  by  the  junior  Pandara  Sannadhi  on  his  arrival  at  Dharmapuram 
(H4)  ;  (iv)  that  in  1833  and  1835,  he  executed  repairs  at  his  own  expense 
and  under  his  own  superintendence  to  the  kitchen  at  Dharmapuram  (J4 
and  K4) ;  (v)  that  he  repaired  the  dome  of  the  Western  Temple  and 
discussed  the  desirability  of  substituting  an  arch  for  the  flat  ceiling  of  a 
building  near  the  Dakshanamurti  Temple  at  Dharmapuram ;  and  (vi)  that 
he  made  a  remittance  on  account  of  a  Mahesvarapuja  (feeding  of  the 
Tambirans  at  the  anniversary)  for  the  spiritual  benefit  of  his  predecessor  at 
Tiruppanandal,  Chitambaranadha  Tambiran  (Q20).  These  only  prove  that 
Sadayappa  and  his  predecessor  were  Dharmapuram  men,  that  he  assisted 
his  guru  in  the  management  of  the  Adhinam  affairs  in  some  particular 
matters  ;  that  he  was  attached  to  Dharmapuram  and  liberal  in  his  contribu- 
tions for  the  benefit  of  his  spiritual  superior ;  and  that  his  junior  spoke  in 
Exhibit  F4,  of  the  village  whioh  was  intended  to  be  purchased  for  the 
Adhinam,  as  "  ours  "  as  if  he  belonged  to  the  Adhinam  and  as  a  disciple 
belonging  to  it  would  speak  of  it  in  his  communications  to  his  spiritual 
superior.  But  we  cannot  say  that  they  prove  agency  as  regards  the 
management  of  the  mutts  at  Benares  and  Tiruppanandal  or  of  Benares 
charities. 

79.  Again,  another  large  group  of  letters  is  pressed  upon  our  attention 
in  connection  with  the  management  of  the  Adhinam  property  at  Dharma- 
puram by  Ramalingam  II  during  the  absence  of  Sachidananda   Desigar 
in  Tinnevelly  on  account  of  the  conduct  of  his  junior,  Arulananda  Desigar. 
They  show  that  Rarnalingam  was  also  a    Dharmapuram  man,    that  he 
spoke  of  the  Adhinam  as  "  ours,"  that  his  management  was  on  behalf 
of  the   Pandara    Sannadhi,   that    the  latter    reposed    very    great  confid- 
ence   in  the    ability    and  judgment  of   the  former,    that    Bamalingam 's 
relation  to    Dharmapuram    at    this  period    was  extremely    cordial,    that 
his  contributions  were  liberal,  that  mutual   good  will   ordinarily  subsist- 
[482]  ing  between  a   disciple  and   his  guru  gained  strength  in   his  case 
during  this  period  on  account  of  recent  reconciliation  with  his  uncle  to 
whom   he  owed  his  position   at  Tiruppanandal,   and  by   whom    he  was 
pardoned  for  all  he  did  against  the  Adhinam  during  the  period  when  there 
was  disagreement  between  them  from  1863  to  1871. 

80.  Another  group  of  letters  to  which  our  attention  is  called  relates 
to  acts  of  interference  in  the  management  at  Dharmapuram  from  1858  to 
1863  when  Sachidananda  Desigar  had   newly  arrived  at  that  place  and 
when  the  relation  between  Dharmapuram  and  Tiruppanandal  was  marked 
on  the  one  side  by    affectionate  confidence   in  -the  ability  and  judgment 
of  a  nephew,  and  on  the  other,  by  attachment  on  the  part  of  Ramalingam 
to  his  uncle  and  well-wisher.    The  next  group  of  letters  shows  that  Rama- 
lingam assisted  the   appellant  before  us  by    continuing   in    management 
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until  the  latter  arrived  at  Dharmapuram  from  Tiruppanandal  and  by  assist- 
ing in  such  management  un'.il  1875  by  way  of  suggestion  and  advice.  It 
must  however  be  noted  here  that  during  the  period  extending  from  1873 
to  1875,  the  appellant  was  new  to  Dharmapuram,  that  as  a  Tarnbiran  he 
was  only  a  junior  at  Benares  when  Ramalingam  was  superintendent  at 
Tiruppanandal,  and  that  Ramalingam  had  assisted  and  advised  his  uncle 
in  connection  with  the  proceedings  which  were  instituted  against  Arula- 
nanda  Dasigar,  the  junior  Pandara  Sannadhi  in  Tinnevelly,  and  which 
eventually  resulted  in  the  appellant's  elevation  first  as  the  junior  Pandara 
Sannadhi  and  shortly  afterwards  as  the  senior  Pandara  Sannadhi. 

These  intervals  of  management  at  Dharmapuram  on  the  part  of 
Tambirans  at  Tiruppanandal,  and  of  active  interference  in  management 
by  way  of  confidential  advice  and  suggestion,  first  between  1823  and 
1835,  again  in  the  time  of  Chokkalingam  as  explained  in  the  summary  of 
his  career,  and  lastly  on  three  separate  occasions  during  the  time  of 
Ramalingam  II,  show  that  as  a  religious  institution  and  a  centre  of 
control,  the  mutt  at  Tiruppanandal  was  affiliated  to  Dharmapuram 
as  a  disciple  Adhiuatn,  that  is  to  say,  as  a  mutt  and  a  centre  of  control 
managed  by  Tambirans  who  were  disciples  of  Dharmapuram  :  and 
that  as  such  disciples  they  looked  upon  the  Adhinam  as  the  original 
religious  institution  of  the  brotherhood  or  holy  crowd  to  which  they 
belonged  and  helped  the  Pandara  Sannadhi  from  time  to  time  in 
managing  as  his  agent  during  his  absence  or  interfering  in  particular 
matters  and  making  confidential  suggestions.  They  prove  at  the  best  that,  as 
[483]  disciples,  Tiruppanandal  men  were  eligible  for  the  management  of 
Adhinam  property,  but  how  do  they  prove  agency  in  regard  to  manage- 
ment of  the  mutts  at  Tiruppanandal  and  Benares  and  of  Benares 
charities  ?  According  to  the  three  wills  left  by  Sadayappa  Tambiran  in 
1818,  1820  and  1829,  he  and  his  successors  were  absolute  owners,  and 
according  to  Ramalingam  II,  his  management  was  independent.  When- 
ever the  latter  quarrelled  with  Dharmapuram,  he  denied  that  Dharma- 
puram had  any  control  over  him  as  managing  Tambiran  at  Tiruppanandal, 
and  according  to  the  terms  of  the  compromise  (Exhibit  H19),  the  Pandara 
Sannadhi  had  no  right  to  interfere  at  all  with  the  management  at 
Tiruppanandal  or  with  the  selection  of  a  junior  and  successor  by  the 
managing  Tambirau  of  that  station,  provided  that  he  was  a  Dharmapuram 
man. 

81.  Passing  on  to  the  group  of  letters  designated  for  the  appellant  as 
"reports  sent,"  their  contents  fail  likewise  to  satisfy  us  that  the  relation  of 
principal  and  agent  subsisted  in  regard  to  management  at  Tiruppanandal. 
The  remarks  which  we  have  made  in  connection  with  the  career  of 
each  Tambiran  at  that  place  and  the  letters  set  out  as  also  those  not 
set  out  relate  (i)  to  hundies  from  and  upon  Benares  ;  (ii)  to  matters  which 
may  find  an  appropriate  place  in  communications  between  Tambirans  and 
their  spiritual  superiors ;  and  (iii;  to  the  conduct,  welfare  and  movements 
of  particular  Tambirans  in  whom  the  Pandara  Sannadhi  may  be  supposed 
to  take  an  interest  as  the  spiritual  head  of  the  association  or  brotherhood 
which  consisted  of  them.  Whenever  allusions  are  made  to  management, 
they  are  made  in  general  terms  and  differ  in  their  character  essentially 
from  the  communications  which  pass  between  agent  and  principal.  For 
instance,  (i)  they  relate  to  hundies  drawn  at  the  instance  of  the  senior  or 
junior  Pandara  Sannadhi  who  desired  to  oblige  men  of  position  and 
influence  who  had  to  remit  money  to  Benares;  (ii)  to  arrangements  made 
for  the  convenience  of  pilgrims  or  persons  who  took  the  bones  of  deceased 
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persons  to  be  thrown  into  the  Ganges  ;  (iii)  to  Gurupuja  and  Mahesvara- 
wuja  :  (iv)  to  Yettiyapuram  charities ;  (v)  to  jewels  presented  to  the 
Western  Temple;  (vi)  to  the  state  of  the  season  ;  ;(vii)  to  damaga  done 
occasionally  by  rain  or  storm,  and  to  loss  from  low  prices  ;  (viii)  to  the 
pomp  with  which  the  Pandara  Sannadhi  visited  particular  places ;  (ix)  to 
Adhiuam  affairs  which  concerned  tho  junior  Pandira,  Sannadhi  and 
Dharma-[484]  puram  men  and  to  other  matters  of  a  general  nature  which 
have  no  material  bearing  on  the  question  of  agen«y.  In  this  connection  we  IP  "•  373 
may  refer  to  the  reports  made  byRamalingam  II  as  the  Pandara  Sannadhi's 
agenb  whilst  in  management  at  Dharmpuram  as  showing  what  matters 
are  usually  mentioned  by  an  agent  who  really  manages  a  mutt  for  another. 
No  accouncs  of  management  were  submitted  from  Tiruppanandal  to 
Dharmapuram,  acd  this  omission  is  remarkable,  when  it  is  remembered 
that  accounts  relating  to  Benares  charities  were  sent  from  Ramesvaram, 
Chidambaram  and  Achiram  to  Tiruppanandal.  There  is  a  temple  at 
Tiruppanandal  which  is  managed  direct  from  Dharmapuram  by  an  agent 
or  a  subordinate,  and  if  the  Tiruppanandal  Tambiran  were  himself  an 
agent  there  was  no  necessity  for  the  employment  of  a  separate  agent  in 
connection  with  that  temple.  Again,  there  are  two  distinct  Mutts  at 
Chidambaram,  one  existing  on  account  of  Benares  charity  under  the  man- 
agement of  Tiruppanandal,  and  the  other  on  account  of  Adhinam  charities 
under  the  management  of  Dharmapuram.  Further,  accounts  were  submit- 
ted from  Achiram  to  Dharmapuram  in  regard  only  to  the  Dharmapuram 
endowment  at  that  station,  Wa  find  no  instance  in  which  the  surplus 
income  was  paid  to  Dharmapuram  or  instructions  were  sought  in  regard 
to  management,  or  reports  submitted  iri  detail  at  stated  periods  either  at 
the  time  of  cultivation  or  harvest.  We  cannot  accept  the  letters  under 
the  heading  of  reoorts  sent  as  proving  agency  in  regard  to  management 
at  Tiruppanandal. 

82.  As  to  the  group  of  letters  which,  it  is  said,  show  that  advice 
wan  sought  from,  and  complaints  were  made  to,  Dharmapuram,  they 
aupear  to  he  of  no  value  as  evidence  of  subordination  with  respect  to  the 
management  of  Benares  charities  Many  letters  in  this  group  have  no  re- 
ference ac  all  to  Benares  charities  or  their  management.  Several  are  news 
letters,  several  relate  to  remittances  made  for  Gurupuia,  to  presents  made  to 
Dharmapuram,  and  to  arrangements  made  for  throwing  the  bones  of 
deceased  persons  into  the  Ganges.  Many  relate  to  advice  given  to  the 
Pandara  Sannaahi  in  connection  with  his  management  of  the  Adhinam 
affairs,  and  to  complaints  made  against  persons  who  managed  the  Adhinam 
property,  and  they  were  written  when  Sadayappa  Tambiran,  Chokkalinga 
Tambirau,  Ramalingam  II  and  Chitambaranadha  Tarnbiran  of  Be  LI  ares 
advised  the  Pandara  Sannadhi  as  their  disci oles  and  confidential 
friends  in  regard  to  matters  connected  [485]  with  the  Adhinara. 
Several  of  the  letters  have  reference  to  remarks  made  and  instructions 
applied  for  by  Ramalingam  when  he  was  in  management  at  Dbarmapuram, 
and  with  reference  to  Adhinam  property.  There  is  a  series  of  letters  which 
relate  to  the  management  of  the  Adhinam  lands  at  Achiram.  to  the  short- 
comings of  Vydiliog-i  Tambirau  and  SaravanaTambiran  who  managed  them 
for  a  time,  and  to  the  measures  taken  in  view  to  ensure  tit  least  a  remit- 
tancu  of  Rs.  200  a  year  to  Dnarmapuram  from  the  Adhinam  endowment!* 
in  Travaacore.  We  h>ive  alreidy  observed  that  the  Tambiran  at  Achiram 
managed  there  as  well  the  Dharmapuram  endowment  as  the  endowment 
founded  in  connection  with  Benares  charities.  As  to  the  former,  the 
letters  show  that  the  Tambirau  was  the  agenb  of  the  Pandara  Sauuadhi, 
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and  the  solicitude  shown  by  the  junior  Pandara  Sannadhi  and  his  inter- 
ference in  regard  to  it  as  compared  with  his  indifference  to  the  endow- 
ment on  account  of  the  Benares  charities,  indicate  a  belief  on  his  part  that 
he  had  no  right  to  interfere  with  the  mamgement  at  Tirruppanandal.  A 
few  letters  relate  to  a  new  charity  founded  at  Ramesvaram  by  one  Bacha 
Rao,  a  sheristadar,  in  communication  with  the  Pandara  Sannadni. 
They  show  that  the  Tambirans  at  Tiruppanandal  wrote  to  the  Paodara 
Sannadhi  in  regard  to  the  arrangement  which  was  to  he  made  for  its 
management  under  their  supervision.  Some  letters  relate  to  Yettiya- 
puram  charities,  to  whicli  we  have  already  referreJ  as  instituted  at  the 
instance  of  K*udappa  Desigar,  a  former  Pandara  Sanuadhi  at  Dhartna- 
puram.  Though  there  are  a  few  letters  and  complaints  which  relate  to 
Benares  charities,  they  by  no  means  prove  agency  as  to  their  adminis- 
tration. As  to  Exhibit  Q19,  which  was  a  complaint  made  in  1888  by 
Aiyarappa  against  Ramalmgam  I,  it  only  shows  that  a  senior  Tambiran 
applied  to  the  common  spiritual  superior  when  a  junior  Tambiran  who 
was  his  official  superior  treated  him  with  disrespect.  There  are  several 
letters  of  complaints  addressed  by  Chitambaranadhan  of  Benares  first 
against  Chokkalingam's  management,  and  next  against  that  of  Ramalingam 
II.  There  are  also  similar  complaints  made  against  Chitambaranadhan's 
conduct  boih  by  Chokkalingam  and  Ramalingam.  They  were  written 
when  there  wns  a  disagreement  or  controversy  between  them;  but  as 
evidence  of  their  precise  lelative  position,  according  to  ancient  and  recog- 
nized usage,  they  have  no  probative  value.  But  they  evidence  the  fact  that 
the  Mutts  at  Tiruppanandal  and  ab  Benares  were  managed  by  Tarabirans 
[486]  who  were  disciples  of  Dharmapnram,  and  who  appealed  to  their 
common  spiritual  superior  for  interference  in  order  to  restore  cordiality 
between  them,  and  to  suggest  for  adoption  by  them  arrangements  for  the 
efficient  administration  of  Benares  charities. 

83.  There  are  again  a  few   more  letters  which  indicate  that  in  the 
hour  of  difficulty  or  embarrassment,   the    Tambirans   at  Tiruppanandal 
appealed    to    the  Pandara  Sannadhi   for   advice  and  even    active  inter- 
ference.    We    may    refer    to    Exhibits    2,    A   and   other    letters    which 
show     that     the    junior    and    senior    Pandara    Sannadhis   interfered     to 
prevent  Chitambaranadhan  from  comulaining  of  mismanagement  to  out- 
siders.    There  is  also  Exhibit  L8  which  shows  that  Chokkalinga  Tarnbir.m 
sought  the   advice  of  the  junior  Pandara    Sannadhi    in  regard  to  hundis 
drawn  by  Chitambaranadhan   for  Rs.   15,000  in    connection  with    the  ex- 
penditure at   Benares.     There  is    again  Exhibit    S13   in   which   Rama- 
lingam II  asked  the  Pandara  Sannadhi  to  give  strict  orders  to  Chitamba- 
rauadhau    not    to  reveal  the    misunderstanding  between    Tiruppanandal 
and  Benares  during  the  visit  of  tha  Maharaja  of  Travancore  to  the  last 
mentioned  city  in  1872.     Lastly,  there  is  Exhibit  X21  which   prove*  that 
in  1870  Ramalingam  sought  the  advice  of  the  Pandara  Sauuadhi  at  Dhar- 
mapuram,  when  the  Mutt  at  Benares  and  its  endowments  were  advertised 
for  sale  for   payment  of   debts  contracted    by  Chitambaranadhan.     But 
these  are  incidents  referable  to  the  Pandara  Sannadhi's  position  as  the 
head  of  the  Adhinam  and  spiritual  superior  and  friend  interested  in  the 
efficient   management  of  the  charities   by  his  disciples.     But  we  cannot 
say  that    they  indicate  agancy  with  respect  to  the   management  of  the 
Benares  charities  at  Tiruppanandal. 

84.  The  next  group  of  letters,  it  was  urged,  supported  the  appellant's 
claim  and  showed  the  origin  of  the  mutts.     They  prove  (i)  that  the  chari- 
ties of  Yettiapuram  were  instituted  hy  the  desire  of  Kandappa  Desigar ,  (ii) 
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tshafe  Chokkalingam  said  to  the  junior  Pandara  Sannadhi  in  1851  that  it 
was  his  concern  to  see  that  the  affairs  of  all  the  Mutts  from  Benares  to 
Ramesvaram  were  duly  and  properly  conducted ;  (iii)  that  when  the 
*ame  Pandara  Sannadhi  returned  some  money  sent  from  Tiruppanandal, 
Ganapati  II  said  that  though  it  was  refused  as  the  money  of  a  sinner, 
h  was  the  Pandaram's  duty  to  protect  him  ;  (iv)  that  Cbokkalingam 
referred  in  1847  to  his  having  made  a  "  gift  "  of  his  soul,  body  and 
ttfoperty  when  he  became  the  Pandara  Sannadhi's  slave ;  (v)  [487]  that 
Chitambaranadhan  said  during  his  misunderstanding  with  Chokkalingam 
and  Ramalingam  that  the  Tambirans  a*;  Benares  and  Tiruppanandal  and 
the  Beuares  charities  were  subject  to  the  jurisdiction  and  control  of  the 
Pandara  Sannadhi;  (vi)  that  he  characterized  Raraalin gam's  written 
statement  in  Original  Suit  No.  3  of  1854  as  showing  that  he  was  faithless 
to  his  guru ;  (vii)  that  he  gave  an  account  of  the  reouted  origin  of  the 
Mutts  at  Benares  and  Tiruppanaodal,  of  the  mode  in  which  they  were 
originally  managed,  and  of  their  mismanagement  in  the  time  of  Aiyarappa, 
Cbockkalingam,  and  Ramalingam  II ;  (viii)  that  all  the  Tambirans  at 
Achiram,  viz.,  Vydilingam,  Chokkalingam,  Arunachalam,  Vydilingam, 
and  Saravana  acknowledged  that  they  were  the  agents  and  servants 
of  Dharmapuram ;  and  (ix)  that  in  1838  Cbokkalingam  repudiated 
any  desire  on  bis  part  to  proceed  to  Tiruopanandal  and  assured  the 
then  Pandara  Sannadhi  that  he  would  always  remain  under  him.  They 
also  show  that  the  Mutt  at  Benares  is  called  the  Kumaraswami  Mutt  of 
the  Adhinam  at  Dharmapuram,  and  that  Subramania  Tambiran  and 
Paramasiva  Tambiran  were  Dharmapuram  men.  We  fail  to  see  how  these 
letters  prove  that  the  Tambiran  at  Tiruppanandal  was  the  agent  of  the 
Pandaraui  at  Dharmapuram.  Chitambaranadhan's  declarations  made  in 
view  to  propitiate  the  Pandara  Sannadhi  and  strengthen  his  position  and 
authority  against  Chokkalingam  and  Ramalingam  are  not  entitled  to 
much  weight.  Nor  could  we  accepb  allusions  to  the  spiritual  jurisdiction 
of  the  Pandara  Sannadhi  over  every  charity  and  every  disciple  connected 
with  his  Adhinam  as  proof  of  his  status  as  the  managing  or  controlling 
trustee  of  Beuares  charities.  The?conclusion  to  which  we  come,  after  a 
careful  and  elaborate  analysis  of  the  voluminous  conespondence,  and  on 
consideration  of  the  history  of  management  for  upwards  of  150  years,  is 
that  the  relation  of  master  and  servant  or  of  principal  and  agent  is  not 
shown  to  have  existed  between  Dnarmapuram  and  Tiruppanandal,  and 
that  the  first  ground  of  claim  cannot  be  supported. 

85.  The  next  question  for  decision  is  what  has  been  the  usage  in  re- 
gard to  succession  to  management  at  Tiruppanandal,  and  whether  the 
Pandaia  Sannadhi  at  Dbarraapuram  has  any  and  what  right  in  counection 
with  it.  In  dealing  with  the  right  of  succession  to  the  office  of  a  mabuot 
or  tbe  head  of  a  religious  establishment  iu  Northern  India,  the  Judicial 
Committee  observed  [488]  in  Genda  Puri  v.  Chhatar  Puri  (1J  that  "  in 
determining  who.is  entitled  to  succeed  as  the  mahunt  in  such  a  case  as  the 
present,  the  only  law  to  be  observed  is  to  ba  found  in  custom  and  practice 
which  must  be  proved  by  testimony,  and  the  claimant  must  show  that  be  is 
entitled  according  to  the  custom  to  recover  the  office  and  tbe  land  and 
property  belonging  to  it."  Again,  it  was  held  by  the  Privy  Council  in  1867  in 
Greedharee  Doss  v.  Nundo  Kissor  Doss  Mohunt  (2)  "that  the  only  law  as  to 
these  mahunts  and  their  offices,  functions  and  duties,  is  to  be  found  in 
custom  and  practice  which  ia  to  be  proved  by  testimony."  That  was  a 
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suit  instituted  to  establish  the  right  of  succession  to  the  Mahunt  of  Akjra, 
a  religious  institution  wealthily  endowed  in  the  zilla  of  Burdwan.  and  to 
obtain  investiture  and  possession  of  the  mutt  with  its  subordinate  muttg 
and  properties  belonging  to  them.  A  similar  opinion  was  expressed  iji 
1882  by  the  Judicial  Committee  in  Srimati  Janoki  Debi  v.  Sri  Gopal 
Acharjia  and  others  (1)  and  it  was  then  held  that  when  the  plaintiff,  a 
Hindu  widow,  claimed  to  succeed  to  a  religious  trust  under  the  ordinary 
rules  of  inheritance  applicable  to  private  property,  she  must  show  ih&£ 
the  usage  as  to  succession  had  been  in  accordance  with  those  rules.  The 
material  point  for  consideration  is  .what  has  been  the  recognized  usage 
of  Tiruppanandal,  first  in  regard  to  the  power  of  appointing  a  successor  to 
the  office  of  managing  Tambiran,  secondly,  as  to  the  qualifications,  if  any, 
which  render  him  eligible  for  the  office,  and,  thirdly,  with  reference  to 
his  investiture  or  installation. 

86.  As  to  the  power  of  appointing  a  successor,  it  is  desirable  to  con- 
sider it  as  it  existed  at  three  different  periods  in  the  history  of  this  reli- 
gious institution.     It  has    already  been    shown  that  the  Mutt  at  Tirup- 
panandal was  in  its  origin  the  offshoot  of  the  Mutt  at   Benares,  and  that 
prior  to,    and  after  its  establishment,    the    founder,    Tillanayaka   Tam- 
biran, was  the  superintendent  of    all  the   Benares  charities  in  Northern 
as  well  as  in    Southern  India.      The  only  evidence  of  usage  as    to   the 
first  or  Benares  period    is  to  be  found  in  Exhibit  17,  dated    the    llth 
March  1836,  in  which  Ganapati  I  traced  the  succession  at  Benares  and 
said  that  each  Tambiran  appointed  his  own  successor.  There  is  no  evidence 
whatever  that  the  power  of    appointment  vested  at  Dharmapuram   at  all 
events  during  this  period.  There  is,  however,  reason  to  think  that   all  the 
[489]  managing  Tambirans  were  Dharmapuram  disciples  as  explained  in 
paragraph  9  of  this  judgment. 

87.  The  next  period  includes    in  it  three   cases  of   succession,  viz., 
Kumaraguru  Tambiran,  Chitambaranadha  Tambiran,  and  Sadayappa  Tam- 
biran. There  is  abundant  documentary  evidence  to  show  that  the  succession 
was  in  the  order  mentioned  above,  and  that  the  successor  was  the  junior  of 
his  predecessor,  but  located  at  Benares    It  was  already  shown  by  reference 
to  recitals  in  endowment-deeds  and  sale-deeds   that  they  belonged  to  the 
Adhinam  at  Dbarmapuram.  The  reputed  usage  as  to  the  cause  of  succession 
during  this  period  consisted,  according  to  Ganapathi  I,  in  the  appointment 
made  by  the  predecessor  in  office.       Having  regard  to  the  evidence  before 
us,  there  is  no  ground  for  saying  that   the  Pandaram    at    Dharmapuram 
exerecised  any  power  of  appointment  during  this  period. 

88.  From  the  time  of  Tillanayaka  there  was  a  change  in  the  centre  of 
control.     Prior  to  his  time,  there  was  but  one  centre,  and  it  was  the  Mutt 
at  Benares.     From  his  time  there  were  two   centres,  the  subordinate  and 
the  principal,  the  former  at  Benares  and  the  latter  at  Tiruppanandal.    In 
some  documents  the  Tambiran  at  the  first  mentioned  place  was  described 
to  be  an  agent  of  the  Tambiran  at  the  last  mentioned  station.     However 
this  may  be,  the  senior  Tambiran  was  at  Tiruppanandal  and  his  junior  or 
spiritual   brother   was  at  Benares.     Referring   to  this  change  and   to  its 
effect  upon  the  relative   position    of  the  Tambirans  at  Tiruppanandal  and 
Benares  as  principal  and  agent,  the  Privy  Council  observed  in  1873,  in  the 
case  of  Kashi  Bashi  Bamling  Sawmee  y.  Chitumbernath  Koomar  SawmeeCti) 
that  even    if  the   story  of   the    plaintiff   as  to   the  first   establishment 
of  the  Mutt  at  Tiruppanandal  were  correct,  it  would  by  no  means  follow 
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that  the  mahunt  {tambiran)  who  migrated  from  Benares  to  Tiruppanan- 
dal had  power  to  alter  the  original  constitution  of  the  community,  or  to 
s&y  that  thenceforward,  Tiruppanandal  should  be  its  head-quarters,  and 
tihafc  the  person  in  possession  of  the  foundation  aS  Benares  should  be 
She  inferior  or  mere  agent  of  the  mahunt  (tambiran)  at  Tiruppanandal. 
1?he  Judicial  Committee  added  that  the  change  and  the  authority  by: 
Which  it  was  effected  should  have  been  distinctly  proved,  that  the  object 
ra  the  original  foundation  at  Benares  was  [490]  to  afford  to  persons 
resident  in  the  south  of  India,  or  making  pilgrimages  to  Benares,  facilities 
for  carrying  on  their  worship  and  performing  their  religious  duties, 
that  it  seemed  to  raise  a  presumption  that  the  establishment  at  Tirup- 
panandal was  subordinate  to  that  of  Benares,  rabher  than  that  the 
ancient  foundation  became  subordinate  to  than  at  Tiruppanandal, 
aud  that  such  a  presumption  might  no  doubt  be  rebutted  by  evidence 
of  the  facts,  buc  that  there  was  not  sufficient  rebutting  evidence  in  that 
case.  Seeing  that  there  is  a  distinction  in  principle  (1)  between  a 
deviation  from  the  founder's  intention  as  to  the  objects  of  the  charity  and 
a  deviation  from  the  directions  as  to  management,  which  were  no  doubt 
originally  meant  to  be  governed  by  circumstances,  the  matter  for  determi- 
nation in  this  case  would  be  whether  theapoellant,  who  was  not  made  a  party 
to  the  former  suit,  has  proved  by  clear  evidence  that;  the  removal  of  the 
centre  of  control  was  in  the  special  circumstances  of  the  institution  achange 
in  furtherance  of  the  object  of  the  charity  and  not  at  variance  with  it. 
89.  We  may  here  call  attention  to  the  numerous  endowments  and 
charities  extending  in  value  to  several  lakhs  of  rupees  which  are  shown  by 
the  evidence  baforeus  to  have  been  acquired  subsequently  to  the  removal 
of  the  centre  of  control  to  Tiruppanandal.  Though  the  endowments  were 
created2on  behalf  of  charities  which  were  intended  to  be  conducted  at 
Benares,  there  is  reason  to  think  that  those  who  instituted  them  knew 
well  that]the  senior  and  responsible  Tambiran  resided  ordinarily  at  Tirup- 
panandal, and  that  it  was  from  there  that  he  issued  orders  and  exercised 
supervision  and  control.  It  is  also  in  evidence  that  the  considerable 
landed  property  owned  as  the  endowment  of  the  Mutt  at  Tiruppanandal 
was  acquired  from  and  after  the  time  of  Tillanayaka  Tambiran.  It 
appears  further  that  the  representatives  of  the  Maharaja  of  Tanjore 
and  of  the  wealthy  zamindars  in  the  south  who  founded  important 
charities  at  Benares,  never  regarded  the  establishment  of  the  centre  of 
oontrol'atsTiruppanandal  as  a  departure  from  the  original  intention  as 
to  the  trusts  of  the  endowments.  We  have  also  adverted  to  the  fact 
that  Sadayappa  Tambiran  accompanied  the  Maharaja  of  Tanjore  in 
1825  during  his  pilgrimage  to  Benares,  and  then  appointed  Aiyarappa 
and  Eamalingam  I  to  carry  on  the  charities  there,  subject  to  his  super- 
[491]  vision  iand  control.  We  may  again  refer  to  the  fact  that  when 
Saminadha  Tambiran  wrote  from  Benares,  the  Maharaja  of  Tanjore 
declined  to  enter  into  correspondence  with  him  until  and  unless  be  clearly 
stated  that  he  was  appointed  by  Chokkalingam.  For  upwards  of  150 
years  the  change  of  centre  of  control  has  been  recognized  as  an  incident 
of  beneficial  management.  The  object  with  which  Tillanayaka  is  reputed 
to  have  made  the  change  was  (i)  to  enable  him  to  further  the  causes  of 
charity  by  residing  at  Tiruppanandal,  visiting  often  the  rajas  and  zamin- 
dars in  the  south,  and  inducing  them  to  found  new  charities  at  Benares 
to  be  managed  under  his  superintendence  and  that  of  his  successors  in 
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1887       the    south  ;  (ii)   by  promptly  collecting   the  income  and   remitting  tb- ^ 
APRIL  6.     Benares  ;    and  (iii)    by  exercising  supervision  and    control  from 

order  to  see  that  it  was  duly  applied.     The  addition  since  made  to  the 
APPEL-     mattam  and  charitable  endowments  shows  that   the  change  proved  be*tfeL 
LATE       ficial  in   the   result.     If  all  the  evidence  now  before  us  had   bean  befote 
CIVIL.      the  Privy  Council  in  the  suit  of  1867,  and  if  the  evidence  as  to  usage  Jsad 
not  been  limited  to  the  correspondence  commencing,    as  it    appears  frtfm 
the  judgment  of  the  Judicial  Committee  with  1840,  the  Judicial  Com- 
mittee  would   probably    have   come   to  the  conclusion    to  which  we  are 
led    by    the    evidence,    viz.,    that    the    removal    of     the    head-quarters 
from    Benares    to    Tiruppanandal    was    intended    to    promote    and    did 
promote  the  cause  of    Benares    charities    in   regard  to  endowed  wealth 
and  considered  for  a    century    and  a  half   to  ba  an    incident    of  beneficial 
management. 

90.  In  the  third  period,  there    were  five  cases  of  succession,  viz.,    of 
Ganapati   I,  of  Eamalingam    I,  of  Chokkalingam,    of  Ganapati  II,  and    of 
Ramalingam  II.     Each  successor    was  his  predecessor's  spiritual  brother, 
and  appointed  as  his  junior  and  associated  during  his  life  in  management  at 
Tiruppanandal.     There  was  a  will  produced  in  each  case  except  as  regards 
Ganapati    II,  which  rei'erred  to  the  successor's    appointment  as  junior  by 
the  managing  Tambiran  at  Tiruppanandal,  to  his  association  in  manage- 
ment   at  Tiruppanandal,    and    declared   his   right   as   such    to    succeed 
to   the  senior  after  his    death.     We  have   pointed   out   that   a    similar 
will   existed  in   regard  to  Ganapati   II  also,  though   it  was  not   produced 
in    this    case,    (ii)    There    were    also    muchalkas    executed    by    some 
of  the  Tambirans    appointed    as   juniors,    as   in    the    case   of   Ramalin- 
gam  I  and   Chokkalingam  acknowledging   their  appointment  and   under- 
taking   to   act   in    subordination     to   their   senior   Tambiran    at    [492] 
Tiruppanandal.     (iii)   The  letters  written  to  the  Collectors  and  the  orders 
issued   by  them  in  connection    with  the    alteration   of  registry   refer  to 
the   relation    as  senior  and  junior  spiritual  brothers,  to  the   appointment 
by  the  senior   as    his  junior,  and  association   in  management  during  the 
senior's  life  as  the  customary  ground  of  succession,     (iv)  The  letters  of 
condolence  and  congratulation  addressed  by  the  representatives  of  some 
of  the  zamindars  and  others  who  founded  and   endowed  several  of  the 
Benares  charities  lead  to  the  same  conclusion,     (v)  Chokkalingam's  des- 
cription of  the  usage  of  the  institution  in  his  petition  to  the  late  Supreme 
Courtis  in  accordance  with  what  is  stated  above,  (vi)  The  petition  of  com- 
promise, Exhibit  H19,  is  framed  on  the  same  view  of  custom.     Although 
wills  were  made,  there  was    no  instance  in  which  they  recognized  any 
other  mode  of  succession  to  management. 

91.  It  will  be  seen  that  the  usage,  as  disclosed  by  the  foregoing  evidence, 
differs  from  that  of  the  prior  period  in  two  particulars.    Prior  to  the  time 
of  Sadayappa  Tambiran,  there  was  but  one  managing  Tambiran  both  at 
Benares  and  at  Tiruppanandal,  but  in  the  third  period  there  were  two 
Tambirans  at  each  place  at  one  and  the  same  time.    For    instance,  Aiya- 
rappa  and  Ramaliogam  were  at  Benares  as  senior  and  junior  managing 
Tambirans  at  the  same  time,  and  so  Ganapati  I  and   Ramalingam  I  were 
senior  and  junior  Tambirans  at  the  same  time  at  Tiruppanandal.  This  double 
agency  is  referable  to  the  exigency  of  efficient  management,  arising  partly 
from  the  number  of  charities  and  endowments  which  had  to  be  managed, 
and  partly  from  the  age  of  the  managing  Tambiran  which  induced  him  to 
seek  the  help  of  a  junior  and  a  deputy,  and  we  may  safely  take  it  that  this 
variation  is  an  incident  of  good  management  in  furtherance  of  the  objects 
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of  the  endowment.  The  practice  in  the  Dharmapuram  Adhinam  of  there 
being  a  senior  and  a  junior  Pandara  Sannadhi  at  one  and  the  same  time 
was  the  probable  origin  of  the  double  agency.  Another  point  in  which 
there  is  difference  is  as  to  the  place  from  which  the  junior  was  selected. 
In  the  last  century,  the  junior  appointed  as  successor  was  always  the 
managing  Tambiran  at  Benares.  Ganapati  I  selected  as  his  junior 
Eamalingam  I  in  preference  to  Aiyarappa  who  was  Eamalingam's  senior  at 
Benares.  Both  Ramalingam  and  Chokkalingam  selected  their  juniors  from 
the  Dharmapuram  Tambirans  in  the  south.  Ramalingam  II  was  employed 
at  Morangi  in  Nepaul  before  his  uncle  asked  that  he  should  be  sent  to 
[493]  Tinnevelly,  but  when  he  was  selected  by  Ganapati  II  as  his  junior, 
Ramalingam  was  not  employed  in  any  mutt.  This  variety  may  at  first 
sight  be  perplexing,  but  when  ib  is  considered  in  connection  with  the 
ordinary  rules  of  succession  applicable  to  spiritual  brothers  in  regard  to 
the  property  of  an  ascetic,  it  is  consistent  with  a  well  known  principle 
recognized  in  spiritual  families.  In  paragraph  5  we  have  already  referred 
to  the  constitution  of  a  spiritual  family,  and  to  Chapter  II,  Section  8,  of 
the  Mitakshara,  and  to  Section  5  which  explains  what  is  meant  by  a  spiri- 
tual brother  and  associate  in  holiness.  An  associate  in  holiness  is  said  to 
be  one  belonging  to  the  same  hermitage,  and  if  Dharmapuram,  which  is  the 
seat  or  resilience  of  the  Guru  or  the  Pandara  Sannadhi,  is  regarded  as  the 
hermibage,  every  Dharmapuram  Tambiran  will  be  an  associate  in  holiness. 
A  spiritual  brother  is  said  to  be  one  who  is  engaged  as  a  brotherly 
companion,  having,  according  to  Subodhini,  consented  to  become  so. 
One  who  is  both  a  spiritual  brother  and  associate  in  holiness  is  entitled 
to  take  such  property  as  a  hermit  is  permitted  to  own  (see  also 
Section  8).  By  appointment  as  junior,  the  Tambiran  became  a  spiritual 
brother  or  a  brotherly  companion,  and  by  both  the  senior  who  appoints 
and  the  junior  who  is  appointed  belonging  to  the  same  Adhinam,  they 
were  associates  in  holiness  The  only  qualification  that  is  necessary  for 
one  becoming  a  spiritual  brother  is  that  be  must  be  an  associate  in  holi- 
ness, that  is  to  say,  he  must  belong  to  the  same  hermitage  or  spiritual 
family.  If  the  usage  then  disclosed  by  the  evidonca  is  compared  with 
the  rule  applicable  to  the  succession  of  a  spiritual  brother  and  associate 
in  holiness,  it  is  found  to  be  in  perfect  accordance  with  it,  the  points 
in  which  it  has  varied  being  immaterial  to  the  right  of  succession. 
The  only  difference  observable  in  the  last  century,  when  there  was  but 
one  Tambiran  at  Tiruppanandal  and  at  Benares,  consisted  in  that  the 
association  as  managing  Tambiran  at  Benares  was  considered  to  constitute 
the  associate  a  spiritual  brother,  and  in  this  there  was  no  substantial 
discrepancy,  as  both  were  associated  in  the  administration  of  same  reli- 
gious charities  though  one  was  in  a  subordinate,  and  the  other  in  the 
superior  centre  of  control. 

92.  As  to  the  appellant's  claim  there  is  no  trace  of  ic  in  the  document- 
ary evidence  until  Ganapati's  succession  in  1838.  In  Exhibits  R18  and 
W47  there  was  a  new  suggestion  that  the  then  Pandara  Sannadhi 
should  appoint  a  junior  to  Ganapati  with  his  consent,  and  that  the 
appointment  of  one  Ulaganadha  would  be  most  [494]  conducive  to 
the  interests  of  the  Adhinam.  Bub  we  have  explained  in  paragraoh 
22  that  they  appear  to  suggest  a  new  theory  rather  than  describe  the- 
pre-existing  usage.  We  have  also  shown  that  no  power  of  appointment 
was  asserted  at  Dharmapuram  until  Chokkalingam's  succession,  and 
that  the  oral  evidence  to  which  we  were  referred  was  untrustworthy.  In 
connection  with  Chokkalingam's  suocassion  we  referred  to  the  documents 
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1887       relied  on  for  tbe  appellant  in  paragraph   34.     As  to  the  letter  of  appoint- 
APRIL  6.    merit,  Exhibit  X41,  we  are  uuable  to  attach  any  weight   whatever  to  it. 
It  is   on  a  plain  cadjan  and    is  inconsistent  with    Exhibits    5,  11,  23r 
APTPBL-     24,  26,  27,  389,  405,    422,  and  456,  which    are    admittedly    authentic. 
jjATB-'     These  prove  Cbokkalingam's  appointment  as  junior  by  Ramalingam  and 
CIVIL,      succession    to  him  on  the  4th    May    1841    according   to  the  recognized 
usage.     Looking  at  the  cadjan  then,  in  the  light  of  prior  custom,  it  was 
10H.  379-    not;    called  for.     Testing    it  by  Chokkalingam's  conduct   at   the  time  as 
shown  by  Exhibit  G30,  mentioned  in  paragraph  34,  Chokkalingam  treated 
the  allusion  to  his  appointment  by  the   Pandara  Sannadhi  with  contemp- 
tuous   silence,     ^7iewing     it  again   in    connection    with  Chokkalingam's 
subsequent   conduct  as  evidenced  by   his   petition  to  the   late  Supreme 
Court,  Exhibit  1273,  and  by  Exhibits  28  and  1448  set  out  in    paragraphs 
36  and  45,  its  existence  was  altogether  ignored  by  him.     Assuming    for  a 
moment  that  it    is  genuine,    the  then  Pandara  Sannadhi's   omission  to 
refer  to  it,  when  Chokkalingam  described  the  customary  mode  of  succession 
in  Exhibit  1273  and  in  his  letters  23  and  24  mentioned  in  paragraph  33 
and  when  adverse  claims   were  asserted,  is    strange.     Having   regard    to 
the  facilities  which  exist  for  fabricating  a  cadjan  document  like  Exhibit 
X41  and  to  the  value   of  the  property  in  litigation,  we  considered  it  and 
the  oral   evidence    in  its  support   as   unreliable.     It   appears  however  to 
be  a   fact   that  on  the   day  Chokkalingam   was  installed,   the   Pandara 
Sannadhi  attended  the  installation  and  gave  him  a  parivattarn  or  head  cloth 
as  shown  by  Exhibits  L  and  M  mentioned  in  paragraph  34,  which  corro- 
borate  the   oral  evidence   for  the  appellant   on  that   point.     This  is  the 
first  occasion    on    which,  according  to  the  documentary    evidence,  there 
was   an    investiture    by    the   Pandara   Sannadhi.     Those  exhibits    show 
also   that  the   Pandara    Sannadhi    and   Aiyarappa  affected    to  treat  this 
apparent  innovation  as    equivalent  to  an  appointment  by  the    Pandara 
Sannadhi,  but  the   Pandara  Sannadhi   was  an  interested  party  anxious 
to  create  a  right  for  himself.  To  his  [495]  statement,  therefore,  weakened 
as  it   is   by    his    subsequent  conduct  and  that  of  Chokkalingam,   we  are 
not    prepared    to    attach  weight.      Aiyarappa's  profession  that  Chokka- 
lingam   obtained    his   appointment    from    Dharmapuram    is    worthless, 
and,  as    stated    in    paragraph  34,    he    subsequently    asserted    his   own 
right  to    appoint    a    Tambiran  in   his    petition   to    the    Collector.     In 
connection    with    the   next   succession,   viz.,    of  Ganapati  II,   we   have 
shown  in   paragraph  41  that  he  was  appointed  on  the  suggestion    made 
by    the   Pandara   Sannadhi,  that   the  investiture   by  the  Pandara    San- 
nadhi   was    repeated   a    second    time,    that    he   interfered   on   this   oc- 
casion   owing    to  the  serious   misunderstanding   between   Chokkalingam 
at   Tiruppanandal    and    Chitambaranadhan  at    Benares,    and    that   the 
character   of    his  interference   was  shown  by  Exhibit  O2.     Judging    of 
this  interference  in  the  light   of  letters  which  Chokkalingam  wrote  in 
connection  with  Ganapati's  succession,  he  treated  it  as  the  interference  of 
a  common  spiritual  superior  and  friendly  arbiter  to  which  he    voluntarily 
submitted  under  pressure  of  circumstances,  but  ignored  it  as  part  of  the 
custom  that  obtained  at  Tiruppanandal  in  regard  to  succession.     On  the 
other  hand,  Masilamani  Desigar  and  the  Tambiran  at  Benares,    Chitam- 
haranadhan,  affected  to  treat  it  as  equivalent  to  a  power  of   appointment. 
As  toChitambaranadhan's  declaration,   his  character  as  revealed  by    a 
series  of  documents  considerably  lowers  its  value  as  evidence.     Exhibits 
N2,  O2  and  P2  show  that  he  treated  at  this  time  the  power  of  appointing, 
a  junior  and  giving  him  a  cloth  as  vested  in  the  Pandara  Sannadhi.    The' 
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judgment  of  the  Privy  Council  (l)  on  appeal  from  the  decision  of  the  High 
Court  at  Allahabad  shows  that  in  the  litigation  of  1854,  he  oaUoied  with 
Eamalingam  against  the  Pandara  Sannadbi  and  said  that  the  gower  of 
appointing  a  Tambiran  at  Tiruppanandal  was  vested  in  himself.  In  1856 
he  askei  the  Pandara  Sannadhi  to  forgive  bim  for  what  he  did  aod  pro- 
mised to  act  for  the  future  according  to  his  wishes  (see  Exhibit  B2,  atifced 
in  paragraph  55).  It  will  appear  from  tbe  same  paragraph  that  during 
the  disagreement  between  Eamalingam  and  Sachitananda  Desigar,  he 
sided  with  the  latter  and  professed  subordination  to  him.  Exhibit 
J  shows  that  OD  the  llth  June  1870  he  executed  an  agreement, 
acknowledging  that  he  was  appointed  to  Benares  by  the  Pandara 
Sannadhi  and  that  the  Pandara  Sannadhi  was  entitled  [496]  to  ap- 
point Tambirans  both  to  Benares  and  Morangi,  whilst  the  letters  men- 
tioned in  paragraph  37  show  that  the  recitals  contained  in  the  agree- 
ment are  not  true.  Again  in  May  1873  he  gave  up  all  the  properties 
in  his  possession  to  Eamalingam  II,  and  in  1864  when  Eamalingam  sud- 
denly visited  Benares  he  executed  in  his  favor  the  document  marked  576 
which  is  inconsistent  with  Exhibit  J.  Thus  it  is  evident  that  his  decla- 
rations and  acts  were  not  consistent  with  due  regard  to  truth  but  fluctuated 
from  time  to  time  according  to  his  view  of  bis  own  interest.  As  to  the 
declaration  of  Masilamani  Desigar,  it  was  that  of  an  ambitious  and 
unscrupulous  Pandara  Sannadhi,  who  endeavoured  to  build  up  a  right  for 
tbe  Adhinam.  The  next  succession  was  that  of  Eamalingam  II.  In 
connection  with  it  two  letters  marked  M9  and  N9  were  relied  upon, 
but  they  are  shown  in  paragraph  50  to  be  open  to  grave  suspicion.  As 
to  investiture,  it  was  repeated  for  the  third  time  when  the  agreement 
filed  as  Exhibit  H  was  obtained  from  Eamalingarn  and  in  paragraph 
51  we  stated  why  we  regard  that  document  as  of  no  avail.  But  at 
this  succession  the  Pandara  Sannadhi  openly  asserted  his  power  of 
appointment  to  the  exclusion  of  the  Tambiran  at  Tiruppanandal.  But 
Ganapati  II  and  Eamalingam  II  denounced  the  claim  as  contrary  to  the 
recognized  usage  of  the  institution  and  this  difference  was  adjusted  by 
tbe  compromise,  Exhibit  H19.  That  document  contained  an  acknowledg- 
ment that  Eamalingam's  appointment  by  Ganapati  II  was  in  accordance 
with  custom  and  that  it  ought  to  prevail  against  the  appointment  of 
Ulaganadha  Tambiran  made  by  Masilamani  Desigar.  Thus,  the  power 
of  appointment  asserted  for  the  first  time  in  1841  was  rejected  in  1855 
as  not  warranted  by  the  ancient  usage  of  the  institution.  As  to  the 
investiture  of  which  tbe  evidence  discloses  traces  from  1841,  that  docu- 
ment stated  that  it  took  place  according  to  usage,  but  it  provideJ  that 
Eamalingam  should,  according  to  custom,  appoint  a  junior  from  among 
the  Tambirans  of  the  Adhinam  at  Dharmapuram,  and  that  the  Pandara 
Sannadhi  should  thereupon  according  to  custom  invest  the  one  so  appoint- 
ed and  no  one  else  with  arukattu  and  cloth.  In  effect  the  document 
recognized  investiture  by  the  Pandara  Sannadhi  as  part  of  the  custom, 
but  treated  it  as  a  compliment  and  a  mere  form  so  long  as  Eamalingam 
appointed  a  Dharmapuram  man  as  junior  according  to  custom.  In 
so  far  aa  Masilamani  Desigar  sought  to  build  up  for  the  Adhinam  on 
the  ceremony  of  investiture  a  right  of  appointment  in  competition  with 
[497]  the  managing  Tambiran  at  Tiruppanandal,  his  claim  was  discarded 
as  an  unwarranted  innovation  upon  the  ancient  usage.  In  so  far  as  he, 

(1)  Kashi   Basbi   Ramlioga    Sawmee     v.   Chitambernath    Koomar    Bwamee,    20 
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insisted  on  tha  investiture  for  the  purpose  of  enforcing  the  appointment  of 
a  disciple  of  the  Dharmapuram  Adhinarn  as  junior  and  successor,  the 
document  treated  it  according  to  ancient  usage  not  as  a  mere  ceremony, 
but  as  a  right  vested  in  the  Adhinam.  We  have  no  hesitation  in  saying 
that  this  document  appears  to  he  a  correct  record  of  the  usage  of  the 
institution.  The  claim  that  the  Pandara  Sannadhi  and  not  the  Tambiran 
at  Tiruppanandal  is  the  responsible  trustee  or  legal  owner  is  negatived  by 
the  evidence  before  us  and  this  document  also  negatives  it.  The  appel- 
lant's claim  to  appoint  a  junior  and  successor  is  negatived  by  the  evidence 
of  usage  and  rests  on  a  few  recent  acts  of  aggression  committed  by 
Masilamani  Desigar  during  his  administration  and  this  the  document 
condemned  as  an  attempted  encroachment  and  imposed  a  duty  on  the 
Pandara  Sannadhi  to  invest  the  Dharmapuram  man  appointed  as  junior 
by  the  Tambiran  at  Tiruppanandal  and  no  one  else.  Again,  the  evidence 
shows  that,  for  several  centuries,  and  from  the  time  the  Mutts  at  Tiruppa- 
nandal and  Benares  were  founded,  the  managing  tambirans  have  been 
Dharmapuram  men  and  the  document  recognized  the  usage  as  limiting 
the  power  vested  in  the  Tambiran  at  Tiruppanandal  to  the  appointment  of 
Dharmapuram  men  only  and  imposing  on  him  an  obligation  to  do  so.  As 
to  the  investiture,  the  document  treated  it  as  a  compliment  provided  that 
the  appointment  made  was  in  accordance  with  ancient  usage.  There  is  no 
foundation  then  for  saying  that  Exhibit  H19  did  not  contain  a  correct  des- 
cription of  the  previous  usage.  Eamalingarn  said  to  his  uncle  in  Exhibit  Y9 
that  the  latter  intended  to  allow,  in  the  amicable  adjustment  he  desired  to 
bring  abous,  his  proper  privilege  to  every  one  ;  and  the  document  appears 
to  have  done  so.  Again,  Exhibit  P37  shows  that,  on  behalf  of  the  Adhinam 
at  Dharmapuram,  the  respondent's  appointment  was  questioned  so  recently 
as  on  14th  June  1880  on  the  strength  of  Exhibit  H19.  In  all  probabi- 
lity the  fact  seems  to  be  that  because  Eamalingam  unscrupulously  violated 
the  terms  of  Exhibit  H19,  the  appellant  in  his  turn  urged  that  he  had  rights 
which  he  did  not  possess  either  under  that  document  or  according  to 
usage. 

93.  It  is  urged  in  apoeal  that  Exhibits  E18  and  H19  were  miscons- 
trued and  that  the  Subordinate  Judge  did  not  give  due  legal  [498]  effect 
to  Exhibits^,  E15,  M9,  N9  and  S4.  As  to  Exhibit  RIS.  we  do  not  consider 
that  it  contains  a  correct  description  of  the  usage  for  the  raasons  mention- 
ed in  paragraph  22  ;  as  to  Exhibits  M9  and  N9  we  regard  them  with 
suspicion  for  the  reasons  stated  in  paragraph  50,  an_l  as  to  Exhibit  S4  we 
have  referred  to  it  in  paragraph  38.  As  to  Exhibit  J,  it  is  an  agreement 
executed  on  the  llth  June  1870  by  Chitambiranadhan  in  favor  of 
Sachitananda  Desigar  when  the  two  were  acting  in  concert  to  humble 
Eamalingam  II,  and  we  consider  it  as  evidence  mad^  by  them  to  s^rve  the 
end  which  they  had  in  view  at  that  time.  In  paragraph  62  we  stated  the 
grounds  on  which  we  believe  that  it  was  execute  i,  probably  in  return  for 
a  price  pai  I.  We  may  also  observe  that  the  recita's  in  it  are  at  variance 
with  Exhibiss  988  and  989  (see  para.  37.)  Again,  Sachitananda  Desigar 
not  only  took  no  action  upon  it  but  he  appears  also  from  Exhibit  J4  to 
have  psrmittel  Eamalingam  to  make  his  own  arrangements  with  Chitam- 
baranadhan  in  sunerse^sion  of  it.  It  is  again  ab  variance  with  the  agree- 
ment given  by  Cnitimbaranadhan  to  Eamalingam  during  his  visit  to 
Benares  in  1864.  We  are  of  opinion  tha1;  the  agreements  file!  as  Exhibits 
J  and  K  wire  not  executed  boni  fide  tha!;  n:>  action  was  taken  upon 
them  by  Sachitananda  Dasigar  and  that  there  is  reason  for  the  belief  that 
after  he  was  reconciled  to  Eamalingam,  he  treated  them  as  evidence 
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made  during  a  quarrel  to  serve  a  party  purpose.  The  only  document 
in  regard  to  which  the  Subordinate  Judge  has  fallen  into  error  is  Exhibit 
H19,  which  is  dealt  with  by  him  in  paragraphs  118  and  119  of  his  judg- 
ment. -He  states  that  it  was  a  personal  act  or  contract  of  EamalingHm 
which  ceased  to  have  force  on  his  death.  But  this  construction  ia  obvi- 
ously wrong.  The  subject  dealt  with  by  the  document  was  the  legal 
relation  inter  se  between  Dharmapuram  and  Tiruppanandal,  and  there  is 
nothing  whatever  in  the  document  to  show  thao  it  was  to  have  no  opera- 
tion beyond  the  life  time  of  Eamalingam.  It  provides  in  terms  which  are 
unmistakeably  clear  that  Eamalingam  should  according  to  custom  anpoint 
a  junior  and  successor  from  among  the  Tambirans  of  the  Adhinam  at 
Dharmapuram,  and  it  is  wrong  then  to  say  that  the  appointment  of  the 
respondent  who  did  not  belong  to  the  Dharmapuram  Adbinam  by  Eama- 
lingam was  not  an  act  intended  to  be  governed  by  the  document.  Again, 
the  Subordinate  Judge  observed  that  it  was  not  competent  to  Eamalingam 
to  make  a  deviation  in  the  trust.  Where  was  there  any  deviation  when  the 
[499]  effect;  of  the  evidence  is  that  all  the  Tambirans  at  Benares  and 
Tiruppanandal  have  for  more  than  150  years  been  Dharmapuram  men? 
The  endowment  deeds  in  evidence  show  in  express  terms  that  three  out  of 
four  Tambirans  of  the  last  century  were  Dharmapuram  men  and  the  fourth 
was  probably  also  a  Dharmapuram  man.  The  acts  and  the  letters  of  each 
Tambiran  until  1880  show,  as  set  out  above  in  the  summary  of  management, 
that  they  were  disciples  of  Dharmapuram.  The  usage  disclosed  by  the 
whole  evidence  is  that  the  course  of  succession  was  as  already  explained 
that  of  spiritual  brothers  and  associates  in  holiness  and  that  it  is  an 
essential  feature  of  such  succession  that  they  should  have  belonged  to  the 
same  spiritual  family.  There  is  further  reason  to  think  that  all  the 
Tambirans  of  the  Mutt  at  Benares  even  prior  to  the  establishment  of  the 
Mutt  at  Tiruppanandal  were  Dharmapuram  men.  The  inscription  at  the 
Benares  Mutt  was,  as  stated  by  the  Subordinate  Judge  and  shown  by  the 
oral  evidence,  "  Kumarasami  Mutt  of  the  Dharmapuram  Adhinam."  The 
special  arrangements  to  which  we  referred  in  paragraph  76  imply  a 
mutual  belief  that  this  relation  of  disciple  and  guru  will  continue  to  subsist 
between  the  Tambiran  at  Tiruppanandal  and  the  Pandara  Sannadhi  at 
Dharmapuram.  Some  doubt  was  expressed  by  the  learned  counsel  for  the 
respondent  as  to  whether  Eamalingam  II  'and  Chokkalingam  were 
Dharmapuram  disciples.  As  to  the  former  he  stated  himself  that  he  and 
Arulananda  Desigar  had  a  common  guru  (Exhibit  C13)  and  Chitambara- 
nadhan  said  that  the  written  statement  filed  by  Eamalingam  showed 
that  he  was  faithless  to  his  guru.  As  to  Chokkalingam,  he  called  the 
senior  Pandara  Sannadhi  of  his  time  his  father,  and  an  incarnation 
of  God,  designed  for  his  salvation  and  that  of  others  belonging  to  the 
Adhinam.  He  said  also  in  one  of  his  letters  that  he  became  the  slave  of 
the  junior  Pandara,  Sannadhi  in  evident  allusion  to  the  ceremony  of 
Dattam  or  the  gift  of  his  soul,  body  and  wealth.  We  do  not  understand 
how  the  Subordinate  Judge  came  to  characterize  a  provision  miide  in 
Exhibit  H19  in  conformity  to  the  usage  which  had  prevailed  for  centuries 
as  a  deviation  from  the  trust.  His  observation  is  contrary  to  the  evidence 
on  the  record.  Another  remark  made  by  the  Subordinate  Judge  is  that 
the  deed  of  compromise  'did  not  operate  to  convert  the  properties  of 
Tiruppanandal  into  those  of  Dharmapuram  in  case  Eamalingam  deputed 
from  its  provisions.  This  is  no  doubt  true.hut  bo  was  in  error  in  omitting 
[500]  to  notice  that  such  a  departure  invalidated  the  respondent's  appoint- 
ment. Again,  he  spoke  of  Tiruppanandal  as  an  independent  Adhinam 
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because  the  endowments  and  charities  showed  a  distinct  group  of  trusts 
and  because  their  management  was  independent  of  Dharmapuram.  H« 
failed  to  go  a  step  further  and  see  if  Tiruppanandal  was  affiliated  to 
Dharmapuram  as  a  disciple  Adhinam,  that  is  to  say,  an  Adhinam  the  suc- 
cession so  which  is  confined  by  the  immemorial  usage  of  the  institution 
to  the  disciples  of  the  Adhinam  at  Dharmapuram.  The  bare  existence 
of  the  spiritual  relation  of  disciple  and  guru  may  not  of  itself  be  a  legal 
basis  of  affiliation  but  where  the  recognized  usage  of  the  institution  dis- 
closes a  legal  right  in  a  class  of  persons  to  be  selected  for  management, 
it  is  certainly  a  valid  basis  of  affiliation  and  this  distinction  the  Subordi- 
nate Judge  has  not  apprehended.  In  Kashi  Bashi  Ramlinga  Sawmee  v. 
Chitambernatk  Komar  Swamee  (l),  the  Judicial  Commutes  alluding  to 
Chitambaranadhan's  statement  that  the  Tambirans  at  Benares  and 
Tiruppanandal  ought  according  to  usage  to  obtain  the  consent  of  one 
another  to  the  appointment  of  a  junior,  said  that  to  that  extent  the  two 
mutts  were  affiliate!  institutions.  The  conclusion  to  which  we  come  is- 
that  the  Subordinate  Judge's  view  as  to  the  effect  of  the  compromise, 
Exhibit  H19,  cannot  be  supported  and  that  it  is  a  correct  record  of  the 
recognized  usage  of  the  institution  and  that  effect  should  be  given  to 
the  rights  and  obligations  which  flow  from  it.  It  was  urge  1  for  the 
respondent  that  each  Tambiran  is  at  libarty  to  give  mantra  kashayam 
to  any  one  he  likes.  But  the  question  is  not  to  be  treated  in  casas  like 
this  as  an  abstract  question  of  theology,  but  ir,  ought  to  be  considered 
and  decided  with  reference  to  thenisaqe  of  the  particular  Adhinam  con- 
cerned in  litigation.  There  is  abundant  oral  evidence  that  according 
to  the  usage  of  the  Dharmapuram  Adhinam,  no  one  but  the  Pandara 
Sannadhi  could  ordain  a  Tambiran  as  of  that  Adhinam.  It  is  corroborated 
by  a  series  of  letters  asking  from  time  to  time  for  a  supply  of  Tarnbirans 
from  Dharmapuram,  and  intimating  that  particular  persons  are  sent  to 
be  initiated  by  the  Pandara  Sannadhi.  It  is  also  corroborated  by  the  fact 
that  the  Pandara  Sannadhi  is  alone  anointed  as"Achariya"  or  guru.  There 
is  further  considerable  oral  evidence  which  proves  that  if  a  Tambiran  be- 
longing to  another  Adhinam  desires  to  become  a  Tambiran  of  the[50l3  Adhi- 
nam at  Dharmapuram,  he  must  receive  his  mantra  kashayam  de  novo  from 
the  Pandara  Sannadhi  and  be  initiated  by  him.  This  is  consistent 
with  the  probabilities  of 'the  case.  As  affiliation  in  the  form  of  adop- 
tion is  necessary  before  a  person  can  be  severed  from  one  lay  family 
and  transferred  into  another,  so  a  fresh  initiation  is  in  reason  necessary 
to  crea'e  the  relation  of  spiritual  father  and  son  and  to  enable  a  person  to 
pass  from  one  spiritual  family  into  another.  As  Eimalingam  was  a  Dhar- 
mapuram Tambiran.  he  was  not  competent  to  select  any  ascetic  he  chose 
in  defiance  of  the  usage  of  his  Adhinam,  so  as  to  give  him  the  status  of  & 
Tambiran  of  that  Adhinam.  For  these  reasons  we  hold  the  managing 
Tambiran  of  Tiruppanandal  is  entitled  to  select  his  junior  and  successor, 
but  subject  to  the  condition  that  the  selection  should  be  made  from  the 
disciples  of  the  Adhinam  at  Dharmapuram,  that  the  Pandara  Sannadhi  is 
to  invest  the  person  appointed  with  arukattu  and  sundaravadarn  only 
when  that  condition  is  complied  with,  and  that  as  the  head  or  representa- 
tive of  an  affiliated  Adhinam,  he  is  entitled  to  insist  that  the  character  of 
the  Tiruppanandal  Mutt  as  a  disciple  mutt  or  centre  of  control  is  main- 
tained in  its  integrity  according  to  ancient  and  recognized  usage. 

94.     The  next  question  for  decision  is  what  is  the  relief  to  which 

(1)  20  W.  R.  217. 
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the  appellant  is  entitled  upon  the  faets  as  found  by   us.     In  paragraph  4        1887 
of  the    plaint,   the  appellant  asserted   that  the  Adhinam    was  the  legal     APRIL  6. 
owner  of  the  properties  in  dispute  and  our  finding  is  that   this  averment 
is  not  established.     The  relief  which  he  claimed  as  an  incident  of  that     APPEL- 
right  was  a  decree  in  his  favor  for  possession  as  the  representative  of  the       LATE 
Adhinam.  We  must  dismiss  this  part  of  the  appellant's  claim  and  confirm      CIVIL, 
the  decree  of  the  Subordinate  Judge  in    regard  to  it.     In  paragraph  5  of 
the  plaint  be  asserted  bhat  according  to  custom  he  was  entitled  to  appoint    *°  M<  37S> 
Tambirans  to   the  management  of    the  Tiruppanandal   Mutt   and   their 
juniors   and  successors.     Our  finding  is  that  this  averment  is  also  not 
proved  to  our  satisfaction.     The  relief  which  was  prayed  for  in  the  plaint 
consisted  of  a  declaration  in  the  decree  that  he  was  so  entitled  to  appoint 
and  an  order  for  delivery  of  the   properties  in  suit  to  a  Tambiran  who 
might   be   appointed   by  him  in  the  exercise  of  such  right.     As  to  this 
part  of  the  claim  also,  the  suit  must  be  dismissed  and  the  decree  of  the 
Subordinate  Judge  must  be  affirmed. 

95.  In  paragraph  11  of  the  plaint  it  was  asserted  that  with  the  [502] 
view  of  defeating  the  superior  right  of  the  appellant's  Adhinam  and  usurp- 
ing the  extensive  properties  now  in  litigation,  Eamalingam  executed  an 
invalid  will  in  favour  of  the  original  respondent  and  appointed  him  as  his 
successor  contrary  to  custom.  Our  finding  is  that  the  respondent's 
appointment  and  Eamalingam 's  will  have  no  legal  force  and  that  the 
appellant  is  entitled  as  the|  head  of  the  Dharmapuram  Adhinam  to  see 
that  a  competent  Dharmapuram  man  is  appointed  instead.  The  relief 
claimed  in  the  last  paragraph  of  the  plaint  is  a  decree  declaring  that 
the  respondent's  claim  is  invalid  and  setting  aside  his  appointment  as  the 
managing  Tambiran  of  Tiruppanandal  on  the  ground  that  he  belonged  to 
a  foreign  Adhinam  and  he  was  not  'eligible  for  such  appointment.  To 
this  declaration  and  this  direction  the  appellant  is  entitled  upon  our 
finding,  in  the  decree  which  we  have  to  pass.  The  only  relief  prayed  for 
in  the  same  paragraph  as  a  further  incident  or  step  was  the  delivery  of 
possession  to  a  tambiran  whom  the  appellant  may  appoint.  In  advertence 
to  it,  we  desire  to  draw  attention  to  the  5th,  6th  and  llth  issues  recorded 
by  the  Subordinate  Judge  with  reference  to  the  provisions  of  Sections  146 
and  147  of  the  Code  of  Civil  Procedure.  The  5th  issue  relates  to  the 
declaration  sought  for  and  the  6th  and  llth  issues  refer  to  the  consequen- 
tial relief  to  which  the  appellant  may  be  entitled  in  the  nature  of  the  case. 
The  last  paragrpah  of  Section  146  directs  that  the  Court  shall  proceed  to 
frame  and  record  the  issues  on  which  the  right  decision  of  the  case  appears 
to  the  Court  to  depend  and  Section  147  mentions  the  various  materials  in 
addition  to  the  plaint  on  which  the  issues  may  be  framed.  The  obvious 
intention  is  to  provide  against  failure  of  justice  upon  technical  rules  of 
pleading,  and  with  that  intention  the  legislature  makes  it  incumbent  on 
the  Court  to  frame  issues  on  which  the  right  decision  of  the  case  depends, 
and  adds  to  the  plaint  other  materials  on  which  those  issues  may  be  framed. 
The  appellant's  right  consists  in  seeing  that  a  Dharmapuram  Tambiran 
is  appointed  to  management  in  supersession  of  the  respondent  who  did 
not  belong  to  the=Dharmapuram  Adhinam,  and  the  appropriate  remedy  for 
its  infraction  consists  in  asking  the  Court  to  appoint  on  his  suggestion  a 
competent  Tambiran  of  Dharmapuram,  and  to  direct  the  transfer  of  posses- 
sion'to  such  Tambiran,  whereas  the  prayer  in  the  plaint  was  that  possession 
might  be  transferred  to  a  Tambiran  who  was  to  be  appointed  by  him.  The 
difference,  then,  was  as  to  the  precise  form,— as  to  whether  the  person 
to  whom  [503]  possession  was  to  be  transferred  as  an  incident  of  the 
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cteelaration  that  tho  respondent's  appointment  is  illegal  and  of  the  order 
setting  tt- aai.de  on  that  ground,  was  to  be  appointed  by  the  Oourt  or  by 
the  appe'lant.  The  6th  and  llth  issues  were  framed  with  reference  to  it, 
and  the  parties  to  this  suit  uroceeded  to  irial  as  well  upon  those  as  upon 
the  other  issues.  The  variance,  if  any,  was  substantially  cured  at  the  first 
hearing  and  we  are  of  ojinion  that  no  weight  is  due  to  the  contention  of 
the  learned  counsel  for  the  resuondent  that  this  suib  must  be  dismissed  on 
the  ground  that;  the  appropriate  form  in  which  the  decree  ought  to  be 
passed  was  not  indicated  with  precision  in  the  plaint  itself  though 
it  is  included  in  the  issues  wnioh  were  framed  under  Sections  146  and 
147  of  the  Code  of  Civil  Procedure.  In  this  connection  we  may 
refer  to  Greedharee  Doss  v.  Nundokissore  (l).  The  Judicial  Committee 
quoted  in  that  case  with  approval  the  remarks  of  the  High  Court  in 
answer  to  the  contention  of  the  counsel  for  the  appallant.  "  We  can 
understand."  they  say,  "  a  suit  being  brought  to  sec  aside  the  election 
of  the  defendant  and  to  order  the  mahunts  to  make  new  election." 
They  observed  further  that  the  suit  before  them  was  not  a  suit  to  set 
aside  the  election,  but  to  put  the  plaintiff  in  possession  of  the  whole  estate. 
So  it  was  in  the  case  of  Gunga  Das  and  another  v.  TihikDas  (2).  In  the  case 
before  us,  the  plaint  prayed  in  clear  terms  that  the  resooadent's  appoint- 
ment be  declared  to  be  invalid  and  that  it  be  set  aside,  and  we  cannot 
therefore  say  that  the  suit  from  which  this  appeal  arises  was  not,  inter 
alia,  a  suit  to  set  aside  the  respondent's  appointment.  The  case  last  men- 
tioned awarded  the  relief  to  which  the  party  was  entitled  wben  the  res- 
pondent's appointment  was  considered  to  be  contrary  to  the  usage  of  the 
sect.  Our  decree  should  therefore  award  the  appellant  the  relief  indicated 
above  as  due  in  the  nature  of  the  claim  with  reference  to  the  6th 
and  llf.h  issues  and  as  forming  a  part  of  the  relief  which  was  substan- 
tially, if  not  by  a  formal  amendment,  added  to  the  plaint  at  the  first 
hearing. 

96.  We  have  to  consider  next  a  few  subsidiary  and  preliminary  ques- 
tions raised  for  decision  in  this  appeal.  It  has  been  urged  by  the  learned 
counsel  for  the  respondent  that  the  deed  of  compromise,  Exhibit  H19,  creat- 
ed no  right  in  the  appellant's  favour  though  it.limited  the  right  of  the  manag- 
ing Tambiran  at  Tiruppanandal  by  [504]  directing  him  to  appoint  his 
junior  and  successor  from  among  the  Tambirans  of  the  appellant's  Adhinam. 
But  this  objection  cannot  be  supported  either  with  reference  to  the  provi- 
sions of  ExhibitH19  ortobhe usage  of  the  institution  asproved  by  testimony. 
It  must  be  remembered  that  neither  party  can  arbitrarily  vary  the  usage 
and  that  the  compromise  is  binding  on  the  parties  to  this  apoeal  not 
simply  because  it  is  a  valid  agreement  between  their  predecessors  buc 
also  because  its  provisions  are  based  on  the  usage  of  the  institution  which 
is  the  law  applicable  to  this  case.  As  to  the  document,  it  provides 
that  both  parties  are  to  conform  to  and  follow  the  arrangement  embodied 
in  it  without  deviation.  It  is  clear  then  that  the  intention  was  to 
create  reciprocal  obligations  in  the  nature  of  mutual  rights  and  that 
their  infringement's  would  constitute  mutual  grounds  of  action.  Again, 
it  provides  that  Eamalingam  shall  be  the  lawful  manager  because  he 
was  according  to  custom  appointed  by  will  by  his  predecessor  and  because 
he  was  according  to  usage  invested  by  the  appellant's  predecessor  with 
arukattu,  sundaravadam  and  cloth,  the"appointment  by  the  managing 
Tambiran  and  the  investiture  by  the  Pandara  Sannadhi  forming  together 


(1)  11  M.  l.A.  405  (431). 


(2)  1  Sel.  Rep.  309  =  6  I.D.  (0.  S.)  303. 
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the  foundation  for  his  title.  It  then  provides  that  when  a  Dharmapuram 
man  is  appointed,  the  Pandara  Sannadhi  shall  invesb  him.  Thus,  it  creates 
a  right  in  favour  of  the  Tambiran  at  Tiruppanandal  to  an  order  directing  the 
PandaraSannadhi  incase  of  refusal  on  his  part  to  invest  the  person  appoint- 
ed if  he  is  a  Dharmapuran  man.  These  two  provisions,  when  considered 
together,  show  that  the  Pandara  Sannadhi  may  lawfully  refuse  investi- 
ture without  which  there  can  be  no  lawful  right  of  management  or  owner- 
ship as  trustee  when  the  person  appointed  is  not  a  Dharmapuram  man, 
and  the  last  clause  enables  him  to  enforce  compliance  with  the  usage. 

97.  Independently  of  the  instrument,  the  evidence  shows  that   the 
founders  of  the  Mutts  at  Tiruppanandal  and  Benares  were  Dharmapuram 
Tambirans,  that  the  course  of  succession  indicated  by  custom  was  the  line 
of  spiritual  brothers  appointed  by  them  and  their  associates  in  holiness. 
This  was  also  shown  by  reference  to  tha  Mibakshara  to  be  a   well-known 
rule  of   succession   applicable  to  a  spiritual  family  or  to  indicate  a  right 
created  for  the  benefit  of  the  Adhinam  to  which  the  Tambirans  at  Tirup- 
panaudal  belonged  and  of  which  the  appellant  is  the  head  and  representa- 
tive for  the  time  being.  The  power  of  appointment  possessed  by  the  manag- 
ing [505]  Tambiran  at  Tiruppanandal  is  a  personal  interest  coupled  with  a 
trust  in  favour  of  the  Dharmapuram  Adhinam  both  according   to  Exhibit 
H19  and  the  proved  usage  of  the  institution. 

98.  Another  contention  for  the  respondent  is  that  assuming  that  no 
lawful  successor  was  appointed  by  Eamalingam,  it  would  amount  to  a  case 
of  vacancy,  that  the  razinama  did  not  contemplate  such  a  contingency 
and  provide   for  it    and  that  in  the  history    of  the  institution,  a  similar 
event  never  occurred   before  and  no    rule  of  decision  can   be  found  in    it. 
We  do  not  consider  that  this  objection    either  is  tenable.     The  founders 
of  the  Mutts  at  Tiruppanandal  and  Benares  intended  that  the  institutions 
should  exist  for  ever  and  the  rule  of  decision   necessary  to    give  effect    to 
that  intention  consists  in  the  Court  exercising,   in  accordance  with  usage, 
the  power  which  Ramalingam  failed  to  exercise  in  conformity  to  it.     For 
this  purpose,    the  representative   of  the    Adhinam  at  Dharmapuram    in 
favour  of  which  a  trust  arises  from  usage  is  competent  to  maintain  a  suit 
and  to  put  the  Court  into  motion  to  fill  up  the  vacancy. 

99.  The   third  objection  for  the  respondents  is  that  the  appellant's 
claim  was  denied  in  toto  bv  Ramalingam  in  Original  Suit  No.  3  of  1854  and 
that  it  is   therefore  barred  by  limitation.     As  to  the  claim    to  personal 
possession  as  responsible  trustee  and  as  to  the  right  to  appoint  managing 
Tambirans,  it  may  be  that  there  is  foundation  for  the  contention,  but  as 
to  the  right  to  set  aside  the  respondent's  appointment  and  see  a  competent 
Dharmapuram  man  appointed,  the  claim  is  clearly  not  barred.     The  will 
in  respondent's  favour  was  made  on  the   6th  June   1880,  and   he  entered 
inbo  possession  on  the  16th  September  1880  when  Ramalingam  died,  while 
the  present  suit  was  instituted  on  the  15sh  October  1881. 

100.  Another  preliminary  objection  taken  was  that  the  appellant  was 
not  the  lawful  Pandara  Sannadhi  of  Dharmapuram  and   that  Arulananda 
Desigar,  whose  claim  wa«i   finally  rejected   in  Regular  Appeal  No.   108  of 
1878,  was  lawfully  entitled  to  that  position.     The  learned  counsel  for  the 
respondent  intimated  to  us  at  the  hearing  that  he  abandoned  that  conten- 
tion. 

101.  It  was  urged,  however,  that  the  suit  could  not  ba  entertained 
without  the  consent  in  writing  of  the  Advocate-General  or  proper  Govern- 
ment officer  under  Section  539  of  the  Code  of  Civil  Procedure.     That 
section   provides   that    in    case   of   any     alleged    [506]     breach   of   any 
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ox  eonstructive  trust  created  for  public  charitable  or  religious 
purposes  or  whenever  the  direction  of  the  Court  is  deemed  necessary  for 
the  administration  of  any  such  trust,  the  Advocate-General  acting  ex  offlcio 
or  two  or  more  persons  having  a  direct  interest  in  the  trust  and  having 
obtained  the  consent  of  the  Advocate- General  in  writing  may  institute  a 
suit  to  obtain  a  decree  for  appointing  a  new  trustee,  &Q.  The  words  "  or 
religious"  were  not  in  Act  X  of  1877  and  introduced  by  Act  XIV  of  1882 
whites  tble  Bait  was  instituted  in  October  1831.  In  ThangaJcanippa  Nadan 
v.  ArumuQa  Nadan  (1),  it  was  held  by  a  Division  Bench  of  this  Court 
that  the  section  did  not  apply  to  an  endowment  founded  primarily  for 
religious  purposes.  Apart  from  it,  the  cause  of  action  in  this  suit  is  not 
an  alleged  breach  of  trust  such  as  the  diversion  of  the  endowment  from 
its  original  trusts,  nor  is  the  suit  instituted  by  a  person  having  merely  an 
interest  in  the  trust  as  a  worshipper  or  an  object  of  the  charity  contemplat- 
ed. It  is  a  suit  to  enforce  a  vested  right  to  see  that  certain  religious  and 
charitable  endowments  are  managed  by  a  person  entitled  to  manage  them 
as  being  the  member  of  a  particular  religious  association  or  brotherhood. 
We  do  not  attach  weight  to  this  objection  either. 

102.  Another  objection  is  that  the  present  suit;  was    instituted  con- 
trary to  the  provisions  of  Section  44  of  the  Code  of  Civil  Procedure.    It  is 
provided  by  that  section  that  no  cause  of  action  shall,  unless   with  the 
leave  of  the  Court,  be  joined  with  a  suit  for  the  recovery  of   immoveable 
property,  or  to  obtain  declaration  of  title  tc    immoveable  property.     But 
this  section  should  be  considered  together  with  Section   43  which  directs 
that  every  suit  shall  include  the  whole  of  the  claim  which   the  plaintiff  is 
entitled  to  make  in  respect  of  the  same  cause  of  action.    There  is  nothing 
irregular  in  seeking  to  recover  immoveable  and   moveable  property  if  the 
cause  of  action  is  the  same  in  respect   of   both.     Nor  is  there    any   mis- 
joinder  of  causes  of  action,  the  several  grounds  of  claim  being  between  the 
same  parties. 

103.  The  next    objection    is  that    some    of    the    properties  in  suit 
were  acquired  and    managed  by  Tambirans  at  Tirupp^nandal   on    their 
own    account.     It  appears  further    from    paragraph  22    of    the  written 
statement  that  objections  were  taken  to  various  items  of  [507]  property 
claimed  in  the  plaint.     There  was  no  issue  recorded  as  to  whether  any  of 
the  properties  claimed   in  che  plaint  are  the  private  properties  of  the 
Tambirans,  not  being  the  endowments  of  mutts  or  endowments  of  charities, 
and  an  issue  must  be  referred  for  trial  before  a  decree  can  be  finally  made. 
Although  the  9th  issue    was   recordei  with  reference  to    the    averment 
contained  in  paragraph  13  of  the  written  statement,  the  Subordinate  Judge 
has  recorded  no  finding  on  that  issue  and  he  must   be  asked   to  return  a 
finding.     Another  objection  is  that  it  is  contrary  to  public  policy  to  restrict 
the  power  of  selecting  successors  to  management  and  that  there  m*y  be 
no  one  fit  for  the  office  among  the  disciples  of  the  Adhinam   at  Dharma- 
puram.  that  Ramalingam  spoke  of  Dharmapuram  m^n  as  inefficient  and 
th*t  one  Tambiran  can   make  another  tambiran.     The  question  is   one 
of  vested  right  and  o?  the  recognized  usage  of  a  spacific  religious  establish- 
ment or  society,  and  no  rule  of  public   policy  is   violated   by  recognizing 
and  enforcing  such  right.     For  centuries  there  have  been  men  at  Dharma- 
param  competent  to  manage  the   Adhinam  at   that  place  and   the   mutts 
and  charities  in  question  and  to  administer  thair  extensive  endowments, 
and  it  was  not  the  respondent's  case  in  the  Court  below  that  there  were 

(1)  5  M.  393. 
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no  Tambirans  at  Dharmapuram  competent  to  manage.  As  to  Bama- 
lingam's  remark,  we  can  attach  no  weight  to  it  as  he  was  very 
unscrupulous  and  violated  the  usage  of  his  Adhinam,  and  as  it  was  not 
pleaded  by  the  respondent  in  the  Court  below  and  thereby  made  the 
subject  of  a  specific  issue.  As  to  the  question  whether  a  Tambiran  can 
make  another  Tambiran,  we  have  already  observed  that  the  proper  mode 
of  dealing  with  it  is  to  test  it  by  the  usage  of  the  particular  Adhinam  in 
dispute  and  there  was  not  a  single  instance  in  which  the  managing 
Tambiran  at  Tiruppanandal  or  Benares  was  not  a  Dharmapuram  disciple. 
Another  question  is  as  to  the  nature  of  the  right  which  the  appellant  has 
in  connection  with  the  Mute  at  Benares  according  to  usage.  He  is 
entitled  to  see  that  it  is  managed  by  a  Tambiran  of  his  Adhinam  and  that 
the  junior  selected  for  that  station  is  also  a  Dharmapuram  man  ;  for, 
that  had  been  the  custom  from  the  time  of  Tillanayaka  until  Bamalingam 
appointed  a  layman  as  his  agent  in  1876.  But  with  the  power  of  appoint- 
ing those  Tambirans  or  with  the  right  to  the  legal  possession  or  adminis- 
tration of  the  endowments  under  their  management  or  to  exercise 
supervision  over  the  subordinate  mutts  under  their  control,  the  appellant 
and  his  predecessors  have  [508]  had  no  concern  according  to  usage  and 
they  are  vested  in  the  managing  Tambiran  at  Tiruppanandal. 

104.  The  result  is  that  the  appellant's  claim  tbat  the  properties  at 
Tiruppanandal  and  Benares  belong  to  the  Adhinam  at  Dharmapuram  and 
to  the  possession  of  those  properties  must  be  dismissed ;  that  his  claim  to 
a  declaration  of  his  right  to  appoint  Tambirans  to  management  at  Tirup- 
panandal and  Benares  and  to  a  direction  that  possession  be  transferred  to  a 
Tambiran  whom  he  may  appoint  must  likewise  be  dismissed  ;  that  so  far  the 
decree  of  the  Subordinate  Judge  must  be  confirmed ;  that  in  other  respects 
the  decree  of  the  Subordinate  Judge  must  be  reversed  ;  that  the  appellant's 
claim  to  a  declaration  that  the  respondent's  appointment  by  Bamalingam 
as  junior  and  successor  and  the  will  in  his  favor  are  illegal  and  to  a  direc- 
tion that  they  be  set  aside  so  far  as  they  relate  to  the  Mutts  at  Tiruppa- 
nandal and  Benares  and  other  subordinate  mutts  and  their  endowments 
and  the  endowments  of  the  Benares  and  other  charities  mentioned  in 
the  plaint  be  decreed  ;  that  it  must  be  ordered  that  the  Subordinate 
Judge  do  direct  the  appellant  to  name  a  Tambiran  from  among  the 
Tambirans  of  his  Adhinam  competent  to  discharge  the  duties  of  the 
managing  Tambiran  of  Benares  \Kasi)  Mutt  at  Tiruppanandal,  that  if 
the  Subordinate  Judge  sees  no  objection  to  the  fitness  of  the  person 
so  named  for  the  office  aforesaid,  he  do  appoint  him  as  such  managing 
Tambiran,  but  in  case  the  Subordinate  Judge  should  object  to  the  person 
so  named  by  appellant  as  aforesaid  the  Subordinate  Judge  do  appoint  a 
competent  Tambiran  of  the  Dharmapuram  A'lhinam  as  managing  Tambiran 
of  Beneres  Mutt  at  Tiruppanandal  ;  that  be  do  thereupon  direct  the 
appellant  to  invest  him  with  arukattu,  sundarava  lam  and  cloth  as  usual, 
and  to  certify  to  such  investiture  ;  that  upon  such  investiture  being 
certified,  the  Subordinate  Judge  do  place  the  person  so  appointed  and 
invested  in  possession  of  the  Benares  Mutt  at  Tiruppanandal  and  of  the 
properties  forming  its  endowments  and  the  endowments  of  Benares  and  other 
charities  attached  to  the  aforesaid  muts  and  mentioned  in  the  schedule 
attached  to  the  plaiut;  that  in  regard  to  the  Mutt  at  Benares  and  the 
endowments  there,  the  decree  should  further  declare  that  the  Tambiran 
at  Tiruppanandal  is  bound  to  appoint  a  competent  Tambiran  of  the 
Dharmapuram  Adhinam  to  manage  the  Mutt  at  Benares  and  the  Benares 
charities  according  to  custom  under  his  supervision  and  control. 
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1887  [509]   105.     Before  a  decree  is  finally  made,  the  Subordinate  Judge 

APRIL  6.     will  be  asked  to  return  a  finding  upon   the  9oh  issue  and  upon   the  issue 

whether  any  and  what  properties,  not  being  endowments  of  the  Mutts  at 

APPEL-     Tiruppanandal   and   Benares    and   of   the   charities   or   fcheir  accretions 

LATE       managed  by  the  Tambirans  at  those  stations,  have  been  held  by  the  Tam- 

ClVIL.      birans  of  Tiruppanandal  on  their  own  account ;  costs  will  be  provided  for 

in  the  final  decree.     The  finding  called  for  will  be  returned  within   three 

10  M.  375.    months  from  the  receipt  of  this  order,  when  ten  days  will  be  allowed  for 

filing  objections. 


10  M.  509  =  11  Ind.  Jur.  552. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


BANGASAMI  (Defendant],  Appellant  v.  MUTTUKUMARAPPA 

(Plaintiff),  Respondent. ,* 
[21st  July,  1886,  18th  January,  and  18th  July,  1887.] 

Limitation  Act  (XV  of  1877),  Scliedule  II,  Articles  132,    147— Transfer  of  Property  Act 
—ActIVofl88'2,  Sections  58,  100  —Hypothecation  bond. 

The  period  of  limitation  for  suits  upon  hypothecation  bonds,  which  contain  no 
power  of  sale,  or  effect  no  transfer  of  property,  executed  before  the  Transfer  of 
Property  Act  came  into  operation,  is  twelve  years  under  Schedule  II,  Article  132, 
of  the  Limitation  Act  oE  1877— Aliba  v.  Nanu  (I.L.R.,  9  Mad.  218)  followed. 

Per  Muttusami  Ayyar,  J. — "  The  transaction  in  suit  appears  to  ba  of  the 
kind  described  in  Sactiou  103  of  tie  Transfer  of  Property  Act,  which  defines  how 
a  charge  is  created  ;"  but  "  it  seems  to  me  that  the  Transfer  of  Property  Act  does 
not  invest  all  prior  hypothecations  with  the  rights  and  liabilities  arising  from 
simple  mortgages,  whether  or  not  thos 3  transactions  satisfy  the  requirements  of 
the  definition  it  contains  of  simple  mortgages." 

[Dies.,  20  B.  403  (F.B.)  ;  R.,  13  A.  23  (37)  ;  33  C.  985  (993)  =4  C.L  J.  219  ;  35  C.  837 
(843)  =  7  C.L.J.  492  =  12C.W.N.  849  ;  21  M,  326  (F.B.)  ;  12  C.P.L  R.  26(30); 
iBInd.Cas.  209  =  23  M.L  J.  131  =  (1912)  M.W.N.  1124;  16  Ind. Gas.  236  (237)  ;  8 
M.L.J.  217  (218).] 

SECOND  appeal  from  the  decree  of  J.  Hopa,  District  Judge  of  South 
Arcot,  in  appeal  suit  No.  73  of  1884,  reversing  the  decree  of  C.  Sury 
Ayyar,  District  Munsif  of  Cuddalore,  in  original  suit  No.  734  of  1883. 

This  was  a  suit  to  recover  principal  and  interest  due  on  a  hypothe- 
cation bond,  dated  1st  June  1862,  of  which  the  terms  are  set  out  infra 
in  the  judgment  of  KERNAN,  J. 

[510]  The  defendant  pleaded  that  the  suit  was  barred  by  limitation 
under  Article  132,  Schedule  II,  of  the  Limitation  Act  of  1877. 

The  District  Munsif  held  that  that  article  governed  the  case  and 
accordingly  dismissed  the  suit.  His  decree  was,  however,  reversed  by 
the  District  Judge  on  the  ground  that  Article  147  and  not  Article  132  was 
applicable. 

The  defendant  preferred  this  second  appeal. 

This  second  appeal  came  on  for  hearing  before  Collins,  C.  J.,  and 
Muttusami  Ayyar,  J.,  who  referred  to  the  Full  Bench  the  question 
whether  twelve  or  sixty  years  is  the  pariod  of  limitation  for  suits  brought 
on  hypothecation  bonds  executed  before  the  Transfer  of  Property  Act, 
1882,  came  into  force. 

*  Second  Appeal  No.  913   of  1884, 
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Ramachandra  Eau  Saheb,  for  appellant. 
Mr.  Sulramanyam,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purposes  of  this  report  from  the  judgments  of  the  Court. 

The  Full  Bench    (COLLINS,    0.    J.,   KERNAN,    MUTTUSAMI    AYYAB, 

BRANDT,  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENTS. 

KERNAN,  J.  —  The  question  ^  for  determination  appears  to  me  to 
be  whether  the  document  sued  on,  dated  the  1st  of  June  1862,  is  to  he  held 
a  mortgage  within  Article  147,  Schedule  II  of  the  Limitation  Act  of  1877, 
or  a  charge  on  land  under  Article  132.  If  it  is  held  to  be  merely  a  charge, 
then  the  suit  is  barred  by  limitation.  If  it  is  held  to  be  a  mortgage,  then  the 
suit  is  not  barred. 

The  following  is  a  copy  of  the  instrument  :  — 

"  Deed  of  hypothecation  of  brick-builb  house,  house-ground,  and 
backyard  executed  on  20th  Vayyasi  of  the  year  Dhatu,  correspond- 
ing to  1st  June  1862,  to  Mulligramampattu  Vydialinga  Eeddi,  residing  in 
Tiruppapur  in  Cuddalore  district,  by  us  both,  viz.,  (i)  Kanakammal  and 
(ii)  Eanganayaki  Ammal,  widows  of  the  deceased  Virasami  Naiker,  residing 
in  the  said  village. 

"  Having  pledged  to  you  this  day,  owing  to  our  necessity,  the  brick- 
built  house  belonging  to  our  deceased  husband,  Virasami  Naiker,  in  the 
said  village  and  bounded  as  follows  :  north  of  the  northern  car  street,  east 
of  Alapoakkattan's  house,  south  of  Puduteru,  and  west  of  the  goldsmith 
Virabadran's  house  the  amount  (we  have  borrowed)  is  Rs.  99f  ,  made  up 
of  Rs.  60,  the  principal  of  the  hypothecation  bond  executed  by  our  hus- 
band, Virasami  Naiker,  on  2  1st  Vayyasi  of  Siddardhi  (2nd  June  1859)  for 
Rs.  60,  [511]  and  interest  thereon  up  to  date,  viz.,  Rs.  21J  as  per  settle- 
ment made  touching  the  said  document,  and  Rs.  18J  received  by  us  in 
cash  this  day  for  our  food  expenses.  We  bind  ourselves  to  pay  you  the 
said  ninety-nine  and  three-quarters  of  rupees,  together  with  interest  accru- 
ing thereon  at  1  per  cent,  per  mensem,  within  seven  years  fr«m  this  date 
and  take  back  the  hypothecation  bond. 

"  Thus  we  have  executed  the  deed  of  hypothecation  of  house  of  our 
own  accord. 

t     Mark  of  KANAKAMMAL. 
t        „        RANGANAYAKI  AMMAL. 
Witnesses. 

(Signed)  K.  RAGHAVULU  NAIKER—  I  know. 
(     „    )  KANDAMPALAYAM  MUDDUKRISHNA 
(      ,,     )   PlLLAl  of  the  said  place  —  I  know. 
(     „    )  V.  NARAYANA  PIILAI,  writer  hereof." 

Possession  of  the  land  was  retained  by  the  borrower  and  never  deli- 
vered to  the  lender.  The  terms  of  the  instrument  appear  to  me  to  do  no 
more  than  create  a  charge  or  security  for  the  debt  on  the  land.  In  order 
to  have  effect  given  to  the  contract  for  a  charge,  the  lender  was  entitled  to 
file  his  suit  praying  to  have  the  lands  declared  well  charged  with  the  debt 
and  interest  and  to  have  the  interest  of  the  borrower  in  the  land  sold  and 
the  dabt  paid  out  of  the  produce  of  the'sale.  Tho  right  of  sale  in  such  cases, 
and  in  cases  where  land  was  expressly  pledged  or  hypothecated,  has  been 
admitted  always  without  question  in  this  Presidency  long  before  any 
legislation  in  respact  to  limitation  was  introduced.  Such  right  is  constantly 

1107 


1867 

JULY  18. 

-- 
APPEL- 

LATE 

CIVIL. 

OlTaiw- 
J  lnd<  Jur* 


10  Mad.  512  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

1887       enforced,  and  also  the  corresponding  right  of  the  borrower  to  enforce 

JULY  18.    redemption  by  suit.     After  the  Limitation  Act  XIV  of  1859  came  into 

~  force,  it  was  held  that  such  security  or    hypothecation   bonds   created   an 

APPEL-     interest  in  immoveable  property  under  Section  12  of  that  Act,  to  which  the 

LATE       period   of   twelve   years    was    applicable — Chetti  Gaundan  v.  Sundaram 

C.IVIL.      Pillai  (1). 

In  that  case  it  was  however   decided  that  the  contract  was  not  one 

0  M.  309==  Qf  morfcgagei  but  ^at  it  was  one  of  hypothecation,  the  thing  pledged,  land, 
Ulna.  Jur.  TemainjDg  wifeh  the  pledger  subject  to  the  creditor's  claim.     The  Court 
'•         pointed  out  that,  in  the  case  of  a  mortgage,  the  mortgagee  of  land  had  the 
absolute  property  in  the  land  on  the  debtor  failing  to   perform  the  condi- 
tion of  payment  of  the  money  secured  by  the  mortgage,  subject  however 
to  redemption. 

[512]  In  that  case  the  instrument  ran  as  follows,  viz.,  "  mortgage 
deed  executed  to  Chetti  Gaundan  by  us,"  giving  the  names,  and  states 
that  the  lands  described  there  are  thereby  mortgaged.  It  then  stated  the 
amount  to  be  paid  and  the  time  of  payment  and  provided  that  if  payment 
was  not  so  made,  the  land  should  be  sold  to  Chetti  Gaundan  for  that  amount. 
The  form  of  the  instrument  in  that  case  is  a  good  representation  of  the 
ordinary  hypothecation  instrument  when  possession  is  not  given  to  the 
pledgee.  Such  instruments  have  never  been  treated  by  any  of  the  Courts 
in  this  Presidency  as  mortgages,  and  the  case  in  Chetti  Gaundan  v.  Sunda- 
ram Pillai  (l)  has  been  always  acknowledged  as  explaining  an  essential 
difference  between  a  mare  pledge  or  hypothecation  of  land  and  a  mortgage 
of  land. 

The  term  mortgage  not  being  denned  in  the  Limitation  Acts  must 
be  held  to  have  been  used  in  those  Acts  as  bearing  the  meaning  ordinarily 
attached  to  it  by  the  course  and  practice  of  law.  In  Coke  on  Littleton, 
Section  332,  it  is  stated  :  "  If  a  feoffment  (conveyance)  be  made  on  condi- 
tion that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  of  say  £40 
money,  that  then  the  feoffor  may  re-enter  (on  the  lands)  :  in  this  case 
the  feoffor  is  called  tenant  in  mortgage,  which  is  as  much  to  say  in 
French  as  mortgagor  and  in  Latin  mortuam  vidium.  "  la  the  note  to 
Section  332,  after  referring  to  the  origin  of  the  term  mortgage,  it  is  said  : 
"  now  it  is  so  called  mortgage,  for  the  reason  given  by  Littleton,  and  also 
to  distinguish  it  from  that  which  is  called  vivum  vadium,  '  quia  nunguam 
moritur.'  As  if  a  man  borrow  £100  of  another  and  make  an  estate  of 
lands  unto  him  until  he  hath  received  the  said  sum  of  the  issues  and 
profits  of  the  land — -so  as  in  that  case,  neither  money  nor  land  dieth  or  is 
lost  and  therefore  it  is  called  vivum  vadium." 

In  Coke  on  Littleton,  Section  333,  it  is  stated  :  "  as  a  man  may  make 
a  feoffment  in  mortgage,  so  a  man  may  make  a  gift  in  tayle  in  mortgage, 
and  a  lease  for  term  of  life,  and  for  term  of  years  in  mortgage" — see  Coote 
on  Mortgages,  4th  edition,  pp.  1  to  10,  which  refers  to  Bacon's  Abridgment 
and  many  other  authors  on  the  subject  of  mortgage  ;  Blackstone,  vol.  2, 
pp.  157-8  ;  and  various  books  of  Precedents  in  conveyancing. 

In  Watkins'  Conveyancing  by  Mansfiald,  Chap.  19,  on  Equity 
of  Eedemption,  it  is  said  mortgages  are  of  two  kinds — first,  when  a 
man  borrows  money  of  another  and  grants  him  an  estate  to  hold 
[513]  until  the  rents  and  profits  shall  repay  the  sum  borrowed,  this  is 
usually  called  a  Welsh  mortgage  ;  but  the  most  usual  and  common  form 
of  the  morgbage  is,  secondly,  whan  a  man  borrows  of  another  a  specific 

(1)  2  M.H.C.R.  51. 
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sum  and  grants  him  an  estate  for  the  tuhok  or  part  of  his  interest  as  in  fee  or 
for  term  of  years  on  condition  that  if  the  mortgagor  shall  repay  the  mort- 
gage  money  on  a  certain  day  named  in  the  dead,  then  the  mortgagor  may 
re-enter  on  the  estate,  or,  as  is  now  more  usual,  that  the  mortgagor  shall 
re-convey  the  estate. 

^  It  is,  therefore,  quite  clear  that  an  essential  of  a  mortgage  (except  an 
equitable  mortgage)  always  has  been  that  some  interest  of  the  mortgagor  in 
the  lands  shall  be  transferred  by  the  mortgage  to  the  mortgagee. 

In  this  case  no  interest  in  the  lands  was  transferred.  When  the 
amount  secured  by  a  mortgage  is  not  paid  on  the  day  named  in  the  mort- 
gage,  the  estate  of  the  mortgagee  became  absolute  at  law,  subject,  of  course, 
to  be  redeemed  in  equity  by  the  mortgagor.  But  it  is  open  to  the  mortga- 
gee to  file  a  suit  in  equity  against  the  mortgagor,  either  for  foreclosure  or 
sale.  The  decree  for  foreclosure  directed  an  account  to  be  taken  of  what 
was  due  on  the  mortgage,  and,  on  payment  of  that  sum  and  costs  within  a 
time  fixed,  that  the  plaintiff  should  re-convey  the  estate,  but  in  default  of 
such  payment  the  mortgagor  should  stand  barred  and  foreclosed  from 
all  right,  title,  interest,  and  equity  of  redemption  in  the  mortgaged  pre- 
mises —  see  1  Baton  on  Decrees,  p.  364.  This  right  of  foreclosure  was 
attached  to  a  mortgage  as  above  described  alone,  and  not  to  a  security  on 
the  land  which  was  a  mere  charge  thereon  not  secured  by  transfer  of  any 
interest  in  the  land. 

Article  147  of  Schedule  II  of  the  Limitation  Act  1877,  refers  to  a 
mortgage  and  to  suits  for  foreclosure,  and  in  my  judgment  does  not  include 
a  charge  such  as  that  created  by  the  instrument  sued  on  in  this  case  which 
creates  merely  a  charge  on  the  land.  Other  cases  are,  I  believe,  awaiting 
the  decision  of  this  case,  the  facts  of  which  show  that  there  was  a  mere 
pledge  of  the  lands  without  possession  and  without  any  transfer  of  any 
interest  of  the  mortgagor.  To  such  cases  in  my  judgment  Article  147 
does  not  apply.  Article  132  applies  to  this  case  and  to  all  cases  of  mere 
hypothecation  of  the  land  without  possession  and  without  any  transfer 
of  anv  interest  of  the  mortgagor  therein. 

[514]  The  Transfer  of  Property  Act,  1882,  does  not  apply  to  the 
instrument  sued  on  in  this  case,  and  I  have  not,  therefore,  referred  to  that 
Act.  I  may,  however,  say  that  the  definition  of  mortgage,  given  by 
Section  58  is  in  accord  with  the  meaning  of  the  term  mortgage,  as  expres- 
sed on  the  authorities  I  have  above  referred  to.  The  term  mortgage  has 
not,  as  I  am  informed  by  one  of  the  Court  interpreters,  any  correspond- 
ing vernacular  term  denoting  a  transfer  of  land  as  security.  The  verna- 
cular word  used,  as  I  am  informed,  means  literally  only  "security  bond 
or  pledge  of  land."  Transfers  of  land  are  of  course  made  by  natives  as 
security,  but  they  are  mortgages. 

I  am  unable  to  agree  with  the  decision  of  the  Allahabad  High  Court 
in  Shib  Lai  v.  Gancja  Prasad  (1).  I  cannot  see  that  the  instrument  sued 
on  was  a  transfer  of  any  interest  of  the  pledger  in  property  to  the  pledgee 
as  security.  It  was  not,  therefore,  a  mortgage. 

I  agree  with  the  conclusion  arrived  at  by  the  Bombay  High  Court  in 
Lallubhai  v.  Naran  (2). 

MUTTUSAMI  AYYAB,  J.  —  The  suit,  which  is  the  subject  of  this  second 
appeal,  was  brought  by  the  respondent  upon  a  "  hypothecation  bond  " 
executed  on  the  1st  June,  1862,  for  Bs.  99-12-0.  The  document  is  termed 
a  hypothecation  bond  ;  it  stipulates  for  repayment  of  the  debt  in  seven 
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years  and  secures  the  debt  on  the  property  hypothecated.  The  appellant 
pleaded  inter  alia  limitation  in  bar  of  the  claim.  The  District  Munsif 
upheld  the  contention  on  the  ground  that  Article  132  and  not  Article  147 
was  applicable  to  the  case.  On  appeal,  the  District  Judge  considered  the 
Article  147  and  nob  Article  132  was  the  one  that  applied.  He  observed 
"  th0  suits  contemplated  by  that  article,  viz.,  suits  for  foreclosure 
or  sale  are  not  such  as  can  be  brought  by  a  mortgagee  in  possession,  but 
oniy  Dy  simple  and  conditional  mortgagees.  This  is  the  law  as  an- 
nounced by  the  Transfer  of  Property  Act,  Section  67,  and  although 
this  enactment  is  subsequent  to  the  Limitation  Act  XV  of  1877,  I  con- 
sider that  it  must  be  held  to  explain  anything  that  is  doubtful  in  the 
latter  as  to  the  matter  at  issue."  The  question  referred  to  the  Full 
Bench  is  whether  twelve  or  sixby  years  is  the  period  of  limitation  for 
suits  brought  upon  hypothe-[515]cation  bonds  executed  before  the 
Transfer  of  Property  Act  came  into  force. 

Article  132  prescribes  twelve  years  from  the  date  when  the  money 
sued  for  becomes  due  for  a  suit  to  enforce  payment  of  money  charged 
upon  immoveable  property.  Article  147  prescribes  sixty  years  for  a  suit 
by  a  mortgagee  for  foreclosure  or  sale.  Article  148  prescribes  sixty  years 
for  a  suit  against  a  mortgagee  to  redeem  or  recover  possession  of 
immoveable  property  mortgaged.  The  substantial  question  then  for 
consideration  is  whether  the  hypothecation  bond  in  suit  operated  to  create 
only  a  charge  on  immoveable  property  or  a  simple  mortgage  within  the 
meaning  of  the  Transfer  of  Property  Act,  Section  58,  Clause  6. 

The  transaction  is,  I  think,  clearly  not  a  simple  mortgage  as  defined 
in  Section  58  of  that  Act.  There  is  neither  the  transfer  of  property 
mentioned  in  that  Section,  nor  a  special  agreement  whereby  the  creditor 
acquires  a  power  to  sell  the  hypothecated  property  on  default  of  payment 
according  to  the  contract.  On  the  other  hand  the  transaction  in  suit 
appears  to  be  of  the  kind  described  in  Section  100,  which  defines  how  a 
charge  is  created.  It  was  argued  that  the  Courts  used  to  sell  the  hypo- 
thecated property  at  the  instance  of  the  creditor,  and  that  a  power  to  sell 
on  default  might  be  taken  to  be  inherent  in  every  contract  of  hypotheca- 
tion made  prior  to  1882  ;  but  it  must  be  remembered  that  the  power 
contemplated  by  Transfer  of  Property  Act,  Section  58,  Clause  6,  is  a 
power  to  sell  otherwise  than  through  the  intervention  of  a  court  of  justice, 
and  that  if  the  Court  directs  a  sale  in  the  case  of  a  hypothecation  bond, 
it  is  for  the  reason  that  it  is  the  only  mode  in  which  the  amount  charged 
on  immoveable  property  can  be  realized. 

It  is  true  that,  under  the  Transfer  of  Property  Act,  simple  mortga- 
ges operate  to  create  for  the  mortgagor  a  right  to  redeem,  and  for  the 
mortgagee  a  right  to  ask  for  an  order  for  sale,  and  that  a  suit  by  the 
one  to  redeem  and  a  suit  by  the  other  to  sell  are  governed  by  Articles  148 
and  147  respectively  ;  but  the  Act  has  no  retrospective  operation  and 
prior  transactions  must  be  interpreted  according  to  the  intention  of 
the  parties  at  the  time  they  were  concluded.  It  is  also  true  that  we 
must  look  to  the  law  in  force  at  the  date  of  the  suit  for  the  remedy  that 
is  available,  but  it  is  necessary  that  the  right  in  respect  of  which  the 
remedy  is  prescribed  must  exist  as  an  incident  of  the  particular  transaction 
[516]  which  it  is  sought  to  enforce.  It  seems  to  me  that  the  Transfer 
of  Property  Act  does  not  invest  all  prior  hypothecations  with  the  rights 
and  liabilities  arising  from  simple  mortgages  whether  or  not  those  tran- 
sactions satisfy  the  requirements  of  the  definition  it  contains  of  simple 
mortgages. 
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Aa  observed  in  Macpherson  on  mortgages,  the  earlier  regulations  in        1887 
this  Presidency  did  not  profess  to  introduce  new  principles  of  law,    and     JULY  18. 
may,  therefore,  be  presumed  to  be  an  embodiment  of  the  law  which  was 
found  to  prevail  in  this  country  when  they  were  passed.     It  is  stated   in     APPEL- 
Strange's  Hindu  Law,  vol.  I,  p.  288,  that  hypothecation  was  a  transaction       LATE 
long  known  in  this  country  under  the  name  of  Drishtabandaka.  According      CIVIL 

to  the  decisions    in  Kadarsa   Eautan  v.   Raviah  Bibi  (1),  Golla  Chinna        ' 

Guruvuppa  Naidu  Kali  Appiah  Naidu  (2),  Sadagopa  Chariyar  v.  Buthna  10  M.  509 
Mudali  (3),  the  transaction   was  held   to  create  a  lien  or  charge  on    the  ** Ind-  Jur 
property  hypothecated,  and  the  remedy  was  considered  to  be  a  decree  for        W2. 
the  sale  unless  the  debt  was  satisfied  within  a  given  time.    The  question 
was  considered  by  Mr.  Justice  Parker  and  myself  in  Aliba  v.  Nanu  (4), 
and  I  still  adhere  to  the  opinion  which  was  then  expressed,  viz.,   that   it 
is  Article  132  that  governs  suits  like  the  one  before  us. 

THE  CHIEF  JUSTICE. — I  concur. 

BRANDT,  J. — The  instrument,  which  we  have  to  consider  is  styled 
an  "adaimana  pattiram,"  a  pledge-bond  or  security  bond  ;  it  bears  date 
the  1st  June,  1862  and  recites  the  advance  of  a  sum  of  money  in  the  year 
1860  to  the  deceased  husband  of  the  executant,  and  the  pledge  of  certain 
immoveabie  property  as  security  for  that  loan.and  declares  that, in  consider- 
ation of  the  amount  then  due  on  settlement  of  accounts  on  the  footing  of 
that  debt  and  of  a  further  advance,  the  executant  covenants  to  pay  the 
principal  and  interest  at  a  rate  stated  within  seven  years,  and  concludes 
with  a  clause  to  the  effect  that  on  payment  of  the  principal  sum  and 
interest  the  debtor  shall  receive  back  the  instrument. 

The  question  to  be  determined  is  whether  this  instrument  creates 
a  charge  only  on  the  land  pledged  as  distinguished  from  a  mortgage 
in  the  sense  in  which  those  words  are  used  in  the  Limitation  Act 
of  1877,  in  which  case  the  suit  as  a  suit  to  enforce  [517]  payment 
of  money  charged  on  immoveabie  property  is  barred  under  Article  132, 
Schedule  II,  of  the  Act ;  or  is  it  a  suit  by  a  mortgagee  for  sale  to  which 
Article  147  applies  ? 

The  personal  covenant  to  pay  may  be  left  out  of  consideration,  the 
only  relief  sought  being  the  realization  of  the  money  claimed  by  sale  of 
the  land. 

It  has  been  held  by  a  Divisional  Bench  of  this  Court  in  Aliba  v. 
Nanu  (4)  that  a  suit  of  this  nature  does  not  fall  under  Article  147  but 
under  Article  132.  It  is  in  consequence  of  one  of  the  learned  Judges  who 
decided  that  case  having  seen  reason  to  doubt  the  conclusion  arrived  at 
that  this  reference  is  made. 

The  question  appears  to  me  also  to  be  not  free  from  doubt,  and  I 
was  inclined  to  take  the  opposite  view  ;  having,  howover,  had  the  advan- 
tage of  seeing  the  judgments  written  by  my  learned  colleagues  KERNAN 
and  MUTTUSAMI  AYYAR,  JJ.,  and  having  further  discussed  the  matter  with 
them,  I  am  content  to  accept  the  conclusion  arrived  at  by  them  on  the 
grounds  on  which  their  decision  is  based. 

I  adhere  to  my  opinion  that,  for  the  purpose  of  determining  whether 
instruments  of  the  character  under  consideration  constitute  charges  only, 
as  distinguished  from  mortgages  within  the  meaning  of  the  Limitation 
Act,  regard  cannot  properly  be  had  to  the  definitions  of  a  charge  and  a 
mortgage  in  the  Transfer  of  Property  Act,  which  was  passed  five  years 

(1)  2  M.H.C.B.  108.  (2)  4  M.H.O.R.  434, 

(3)  5  M.H.C.R.  457.  (4)  9  M.  218. 
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1887       later  than  the  Limitation  Act ;  nor  to  the  fact  that  Article  147  in  the  latter 

JULY  18.     Act  may  possibly  have  been  inserted  in  view  to  the   intended  enactment 

of  the  Transfer  of  Property  Act ;  and  that  the  law  of  Limitation  previously 

APPEL-     in  force  in  respect  of  mortgages,  and   changes  in  that  law  in  English  Acts 

LATE       do  not  afford  a  basis  for  determination  of  the  Question  ;  but  these  are  not 

CIVIL.      kQe  grounds  on  which  the  conclusions  arrived  at,  and  which  I  am  prepared 

to  accept,  are  based. 

10  M.  509=  Obligations  of  the  character  now    under  consideration    were  entered 

11  Ind.  Jur.  into,  and  recognized  and  enforced  by  the  Courts  in  this  Presidency  for  a 

552.  ]ong  series  of  years  prior  to  1877,  and  in  the  absence  of  any  express 
provision  in  the  Limitation  Act  of  1859  for  suits  to  enforce  a  sale — the 
relief  which  was  afforded  to  the  creditor  by  the  Courts  Chetti  Gaundan  v. 
Sundaram  Pillay  (1) — they  were  dealt  with  under  the  general  twelve  years' 
rule,  the  distinction  between  a  transaction  by  way  of  mortgage  and  an 
[518]  hypothecation  being  clearly  distinguished  on  the  principle  enun- 
ciated by  Holloway,  J.,  in  the  case  last  above  cited  ;  and  although  the 
courts  in  a  suit  for  that  purpose  would  make  a  decree  for  the  sale  of  the 
pledger's  intei'est  in  the  land  and  for  payment  of  the  debt  out  of  the  pro- 
ceeds, this  was  done  irrespective  of  any  condition  for  sale  contained  or 
implied  in  the  contract,  and  an  implied  contract  for  such  sale  cannot,  as 
I  am  now  satisfied  to  hold,  be  inferred  from  the  fact  that  such  contracts 
may  have  been  entered  into  by  the  parties  with  a  knowledge  of  or  even 
with  reference  to  the  usual  practice  of  the  courts  in  the  case  of  suits 
brought  for  the  recovery  of  money  under  such  contracts,  and  there  is  not 
any  such  transfer  of  property  or  of  an  interest  in  property  as  to  constitute 
the  transaction  a  mortgage  as  distinguished  from  a  charge  in  the  nature 
of  a  pledge  or  hypothecation  not  being  a  mortgage. 

PARKER,  J.— I  have  nothing  to  add  to  the  opinion  I  have  already 
expressed  in  Aliba  v.  Nanu  (2).  I  am  of  opinion  that  the  instrument 
creates  a  charge  and  that  Article  132  is  applicable. 

The  second  appeal  was  accordingly  allowed  and  the  decree  of  the 
District  Munsif  restored. 


10  M.  518. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


THANGAMMAL  (Plaintiff),  Petitioner  v.  THYYAMUTHU  AND  OTHERS 
(Defendants),  Respondents*      [llth  March  and  18th  April,  1887.] 

Civil  Procedure  Code,  Section  622  —Small  Causi  suit  to  recover  money  paid  by  tlie  plain- 
tiff in  discharge  of  a  decree-debt  against  him  and  the  defendants— Jurisdiction  of 
Court  to  go  into  facts  of  former  suit. 

A  sued  four  persons,  against  whom,  together  with  A,  a  money  decree  had 
been  passed  in  a  previous  suit,  to  recover  a  proportionate  part  of  a  sum  paid  by 
A  in  discharge  of  the  decree-debt.  Two  of  the  defendants  pleaded  that  they  had 
not  appeared  in  the  former  suit;,  and  have  beeu  unnecessarily  brought  on  to  the 
record  by  A  : 

Held,  that  the  Court  had  jurisdiction  to  inquire  into  the  circumstances  of  the 
previous  suit.  Suput  Singh  v.  Imrit  Teioari,  I.L-R.  5  Cal.  720,  followed. 


'  Civil  Revision  Petition  No   107  of  1886. 
(1)  2  M.H.C.R.  51.  (2)  9  M.  218. 
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PETITION  under  Section  622  of  the  Code  of  Civil  Procedure  praying 
the  High  Court  to  revise  the  decree  of  T.  Kanagasabai  Mudaliar,  [519] 
Subordinate  Judge  of  Tanjore,  in  Small  Cause  Suit  No.  299  of  1885. 

This  was  a  suit  to  recover  together  with  interest,  the  amount  paid  by 
the  plaintiff  for  the  defendants  in  discharge  of  a  decree  debt  payable  jointly 
by  the  plaintiff  and  the  defendants.  Defendants  Nos.  1  and  2  pleaded 
that  they  had  been  unnecessarily  joined  as  defendants  by  the  present 
plaintiff  in  the  former  suit  in  which  they  did  not  appear.  The  Subordinate 
Judge  found  that  this  plea  was  true  and  dismissed  the  suit  as  against 
defendants  Nos.  1  and  2. 

The  plaintiff  presented  this  petition. 

Mr.  Norton  and  Subramanya  Ayyar,  for  petitioner.  The  Subordinate 
Judge  travelled  beyond  his  jurisdiction  in  going  into  the  facts  relating  to 
the  previous  suit ;  he  had  only  to  decide  the  plaintiff's  claim  with  reference 
to  the  decree  on  which  it  rested. 

Eespondents  were  not  represented. 

The  further  arguments  adduced  on  this  petition  appear  sufficiently 
for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  PARKER,  JJ. 

JUDGMENT. 

This  is  not  a  suit  for  contribution  brought  by  one  of  several  debtors 
against  his  co-debtors,  in  which  an  obligation  quasi  ex  contractu  may  be 
inferred  as  in  Govinda  Muneya  Tiruyan  v.  Bapu  (l).  Nor  is  it  a  case  in 
which  there  is  no  right  of  contribution,  because  plaintiff  and  defendants 
were  joint  wrong  doers.  Defendants  Nos.  1  and  2  seem  to  have  been 
quite  needlessly  included  in  the  former  litigation,  and  the  only  contesting 
and  interested  defendant  was  the  present  plaintiff.  If  she  caused  persons 
to  be  unnecessarily  brought  in,  that  fact  will  hardly  give  her  a  right  to  call 
upon  them  to  contribute  to  costs  which  have  been  levied  from  her,  though 
they  by  their  non-appearance  may  have  rendered  themselves  liable  for 
costs  to  the  original  plaintiff. 

We  think,  therefore,  that  in  this  case,  the  Subordinate  Judge  had 
jurisdiction  to  go  into  the  facts  Suput  Singh  v.  Imrit  Tewari  (2).  The 
petition  must  be  dismissed. 


1887 

APRIL  18. 

APPEL- 
LATE 
CIVIL. 

10  M.  518. 


(1)  5  M  H.O.B.  200. 
M  III-140 


(2)  5  C.  720. 
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Acquittal.  PAOB 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OP  1882),  8  M.  296. 

I.— Imperial  Acts. 

Act  XIX  of  1841  (Succession  Property  Protection). 

S.  3  -Civil  Procedure  Cods,  s.  622.—  Where  a  District  Court  purporting  to  act 
under  s.  4  of  Act  XIX  of  1841  directed  an  inventory  of  the  estate  of  a  deceas- 
ed person  to  be  taken  without  conforming  to  the  requirements  of  s.  3  of  that 
Act,  the  High  Court  set  aside  the  order  under  s.  622  of  the  Code  of  Civil 
Procedure  as  made  without  jurisdiction.  ABDUL  EAHIMAN  v.  KUTTI 
AHMED,  10  M.  68  798 

Act  IV of  1842  (Boat  Regulations,  Madras  Roads), 

See  MADRAS  BOAT  RULES,  9  M.  431. 
Act  V  of  1843  (Slavery). 

Spiritual  slavery  of  a  pupil  to  his  Guru— See  HINDU  LAW,  RELIGIOUS  EN- 
DOWMENT, 10  M.  375. 

Act  VI  of  1844  (Inland  Customs,  Madras). 

See  ACT  I  OP  1882  (SALT  LAWS  AMENDMENT,  MADRAS),  8  M.  342. 
Act  IX  of  1846  (Boats  in  Harbours,  Madras). 

See  MADRAS  BOAT  RULES,  9  M.  431. 
Act  XXI  of  1850  (Caste  Disabilities  Removal). 

See  HINDU  LAW— REVERSIONER,  8  M.  92. 
Act  XXI  of  l855,(Minors,  Madras). 

See  JURISDICTION,  9M.  31. 

Act  XIV  of  1858  (Minors,  Madras). 

See  JURISDICTION,  9  M.  31. 

Act  XIII  of  1859  (Workman's  Breach  of  Contract). 

(1)  Contract  to  supply  labourers- — A  contract,  in  consideration  of   an   advance 

of  money  to  supply  labourers  to  do  certain  work  on  an  estate,  falls  within 
the  scope  of  Act  XIII  of  1859,  and  the  fact  that  such  contract  contains 
covenants  to  pay  penalties  in  default  of  supplying  the  labourers,  and  to 
repay  the  advance,  if  necessary,  by  personal  labour  for  five  years,  does  not 
take  iho  contract  out  of  the  operation  of  the  Act,  so  as  to  make  illegal  an 
order  directing  the  contractor  to  be  imprisoned  for  failure  to  comply  with 
an  order  to  repay  the  advance.  RAMASAMI  v.  EANDASAMI,  8  M. 
379=1  Weir  679  ...  260 

(2)  Jurisdiction— Breach  of  contract  to  labour  in  foreign  territory.— V  having  re- 

ceived an  advance  of  money  from  G,  contracted  to  labour  for  him  in  foreign 
territory.  Having  broken  the  contract,  V  was  prosecuted  under  Aot 
XIII  of  1859,  ordered  to  repay,  and  sentenced  to  imprisonment  in  default: 
Held,  that  the  order  was  illegal.  GREGORY  v.  VADAKASI  EANGANI, 
10  M.  21  =  1  Weir  671  ...  766 

43)  S.  2  —  Advance  of  grain  and  money— Order  to  repay  value  of  work  not  per- 
formed.— An  advance  of  money  and  grain  having  been  made  to  a  labourer 
for  work  to  be  done,  the  labourer  failed  to  complete  the  work,  and  an 
order  was  passed  by  a  Magistrate,  under  s.  2  of  Act  XIII  of  1859,  directing 
repayment  of  the  balance  of  the  advance  not  worked  off  by  the  labourer : 
Held  that,  as  it  was  not  proved  that  the  labourer  was  offered  and  accepted 
the  grain  in  lieu  of  money  to  be  advanced,  the  order  was  illegal.  KONDADD 
v.  RAMUDU,  8  M.  294  =  1  Weir  700  [...  202 
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Act XXIV  of  1859  (Police,  Madras).  PAGE 

(1)  S.  1— See  ACT  III  OP  1864  (ABKARI,  MADRAS),  9  M.  97. 

(2)  S.  48  (5) — Act  I  of  1S85— (Madras)— Dung-heap  kept  in  a  town,  no  offence. — 

By  ol.  5  of  s.  48  of  Act  XXIV  of  1859  (Madras),  as  amended  bv  Act  I  of 
1885  (Madras),  any  person,  who  wilhin  the  limits  of  a  town  "throws  or 
lays  down  any  dirt,  filth,  rubbish  or  any  stones  of  building  materials  ;  or 
who  constructs  a  cow-shed  or  stable  within  the  bounds  of  any  thorough- 
fare ;  or  who  causes  any  offensive  matter  to  run  from  any  dung-heap  into 
the  street"  is  punishable.  A  was  convicted  and  fined  for  having  kept  a 
manure-heap  in  a  town  but  not  in  a  street :  Held,  that  the  conviction 
was  bad.  QUEEN-EMPRESS  v.  APPATHORY,  9  M.  167  ...  513 

Act  XXVII  of  I860  (Collection  of  Debts  on  Succession). 

(1)  S-  2 — Bond  given  to  secure  debt  due  to  estate  of  deceased  Hindu—Suit  by  heir 

— Waiver  of  right  to  protection  implied. — R  being  a  debtor  to  the  estate  of 
a  deceased  Hindu,  executed  a  bond  promising  to  pay  the  debt  to  V,  the  di- 
vided brother  of  the  deceased,  as  his  heir.  A  suit  having  been  filed 
against  V  by  the  widow  of  the  deceased,  who  claimed  his  estate,  R  offered 
to  pay  the  debt  to  V  on  production  of  a  certificate  under  Act  XXVII  of 
1860,  but  not  otherwise  :  Held,  that  as  R  had  executed  a  bond  promising 
to  pay  the  debt  to  V,  be  could  not  rely  on  the  protection  afforded  by  Act 
XXVII  of  1860.  KOTTAM  ZAMINDAR  v.  PITTAPUR  ZAMINDAR,  9  M. 
171  =  10  Ind.  Jur.  98  ...  516- 

(2)  Bee  LIMITATION  ACT  (XV  OF  1877),  8  M.  207. 
Act  IX  of  1861  (Minors). 

Bee  JURISDICTION,  9  M.  31. 
Act  XX  of  1863  (Religious  Endowments). 

S.  18— Civil  Procedure  Code,  s.  622— Order  refusing  permission  to  sue  not  appealable, 
nor  subject  to  revision  under  s.  622  of  the  Code  of  Civil  Procedure. — An 
order  passed  under  s. 18  of  Act  XX  of  1863, refusing  leave  to  sue, is  not  appeal- 
able, nor,  if  the  Judge  has  exercised  his  discretion,  liable  to  revision  under 
s.  622  of  the  Code  of  Civil  Procedure.  In  re  VENKATESWARA,  10  M.  93  ...  81& 

Act  XI  of  1865  (Small  Cause  Court). 

(1)  8.   20— Civil  Procedure  Code,    s.   223—  Small  Cause  decree  of  Subordinate 

Judge — Execution  against  immoveable  property — Co-ordinate  jurisdiction 
of  Subordinate  Judge  and  District  Munsif — Execution  by  District  Munsif. 
— The  Court  of  a  Subordinate  Judge  and  that  of  a  District  Munsif  had 
jurisdiction  over  certain  immoveable  property.  A  Small  Cause  decree  of 
the  former  Court  having  been  sent  by  the  Subordinate  Judge  to  the  Court 
of  the  District  Munsif  for  execution  against  the  said  property  under  the 
provisions  of  s.  20  of  Act  XI  of  1865,  the  application  for  executioa  was 
rejected  by  the  Munsif  on  the  ground  that  this  procedure  was  illegal): 
Held,  that  s.  20  of  Act  XI  of  1865  was  not  modified  by  s.  223  of  the  Code 
of  Civil  Procedure,  and  that  the  Munsif 's  Gourd  was,  therefore,  bound  to 
execute  the  decree.  KAHANARAMA  v.  RANGA,  8  M.  8  ...  6 

(2)  Jurisdiction — Civil  Procedure  Code,  s.  295 — Suit  for  refund  of  assets  paid  in 

execution  of  decree. — A  suit  under  s.  295  of  the  Code  of  Civil  Procedure 
to  compel  refund  of  assets  paid  in  execution  of  a  decree  to  a  person  not 
entitled  thereto  is  cognizable  by  a  Court  of  Small  Causes  constituted 
under  Act  XI  of  1865.  HARIHARA  v.  8UBRAMANYA,  9  M.  250  ...  571 

(3)  Jurisdiction — Suit  to  declare  moveable  property  not  liable  to  attachment— Civil 

Procedure  Code,  s.  283, — Certain  moveable  property  having  been  attached 
in  execution  of  a  Small  Cause  decree  passed  by  the  Court  of  a  Subordinate 
Judge,  a  claim  thereto  was  preferred  by  M  and  rejected.  M  then  brought 
a  suit  in  the  District  Munsif's  Court  for  a  declaration  that  the  property 
..  was  his  and  was  not  liable  to  be  sold  in  execution.  The  suit  was  dismis- 
sed on  the  ground  that  it  was  cognizable  by  a  Court  of  Small  Cause : 
Held,  that  M  was  not  bound  to  sue  for  recovery  of  the  property  and  that 
the  suit  was  not  cognizable  by  a  Small  Couse  Court  constituted  under  Act 
XI  of  1865.  MAHOMED  KOYA  v.  KASMI,  9  M.  206  ...  541 

(4)  Jurisdiction — Suit  to  recover  municipal  tax. — A  suit  to  recover  a  municipal 

tax  is  not  cognizable  by  a  Small  Cause  Court  constituted  under  Act  XI  of 

1865.    LOGAN  v.  KUNJI,  9  M.  no  ...        473 

(5)  Bee  SMALL  CAUSE  COURT,  8  M.  4. 
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Act  XXV  of  1867  (Press  and  Registration  of  Books) .  PAGE 

See  PENAL  CODE  (ACT  XLV  OF  i860),  9  M.  387. 
Act  I  of  1868  (General  Clauses). 

(1)  S.  2  (5)—  Interest  arising  out  of  land— See  DECREE,  9  M.  5. 

(2)  S.  2  (13) -See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  9  M.  36. 

(3)  S.  5— See  ACT  I  OF  1866  (MADRAS  CANTONMENTS),  8  M.  350. 

Act  XXI  of  1866  (Native  Converts'  Marriage  Dissolution). 

(1)  See  NATIVE  CHRISTIAN,  9  M.  466. 

(2)  See  HINDU  LAW— MARRIAGE,  8  M.  169. 

Act  I  of  1871  (Cattle  Trespass). 

(1)  S-  20— Criminal  Procedure  Code,  s.  4  (a),    s.  250—  Illegal    seizure  of  cattle 

under  the  Cattle  Trespass  Act,  not  an  offence  within  the  meaning  of  the 
Code  of  Criminal  Procedure. — In  a  case  instituted  upon  complaint  made 
under  s.  20  of  the  Cattle  Trespass  Act,  the  Magistrate  acquitted  the 
accused,  and  being  of  opinion  that  tbe  complaint  was  vexatious,  directed 
the  complainant  to  pay  compensation  to  the  accused  as  under  s.  250  of 
the  Code  of  Criminal  Procedure  :  Held,  that  the  Act  complained  of  was 
not  an  offence  within  the  meaning  of  the  Code  of  Criminal  Procedure, 
and  that  the  order  awarding  compensation  was  illegal.  KOTTALANADA 
v.  MUTHAYA,  9  M.  374  =  2  Weir  315  ...  656 

(2)  Complaint  of  illegal  seizure— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF 

1882),  9  M.  102. 

Act  111  of  1873  (Civil  Courts  Act,  Madras). 

(1)  Jurisdiction— Court  Fees  Act,  s.  7,  cl.  9— Ejectment— Mortgage  set  up  by 

defendant  exceeding  limit  of  jurisdiction. — In  a  suit  brought  in  a  District 
Munsif's  Court  to  recover  several  parcels  of  land  from  the  defendant, 
plaintiff  alleged  that  defendant  held  a  valid  mortgage  of  Rs.  206  on  two 
parcels  which  he  offered  to  redeem.  As  to  the  other  parcels  he  alleged 
that  if  any  charges  had  been  created  in  defendant's  favour  over  them  by 
his  predecessor  in  title  such  charges  were  invalid.  The  suit  as  valued  by 
the  plaintiff  was  within  the  pecuniary  limit  of  tbe  Munsif's  jurisdiction. 
Defendant  pleaded  that  he  held  a  mortgage  for  Rs.  3,000  over  tbe  land 
and,  therefore  the  Munsif's  Court  had  no  jurisdiction  to  try  the  suit.  The 
Munsif  tried  the  question  of  the  validity  of  the  defendant's  mortgage  and 
decreed  possession  to  plaintiff  on  payment  of  Rs.  906  due  on  account  of 
mortgages  and  Rs.  1,647-11-9  on  account  of  improvements.  On  appeal 
the  District  Judge  held  that  the  Munsif  had  no  jurisdiction,  reversed  the 
decree,  and  ordered  the  plaint  to  be  returned  to  be  presented  in  the  proper 
Court :  If  eld,  that  the  Munsif's  Court  had  jurisdiction.  If  a  suit  is 
brought  in  ejectment,  and  the  defendant  proves  that  he  holds  a  mortgage, 
a  decree  for  redemption  cannot  be  made  without  his  consent.  If,  in  such 
case,  defendant  consents  to  a  decree  for  redemption,  and  the  amount 
secured  by  the  mortgage  exceeds  the  limit  of  the  pecuniary  jurisdiction  of 
the  Court,  the  Court  should  not  proceed  further,  but  return  the  plaint  to 
be  presented  in  a  superior  Court.  CHANDU  v.  KOMBI,  9  M.  208  642 

(2)  Jurisdiction — Suit  for  partition— Subject-matter  of  suit. — In  suits  for  parti- 

tion the  value  of  the  property  of  which  the  plaintiff  claims  a  share,  and 
not  the  value  of  the  share  cUimai,  determines  the  jurisdiction  of  the 
Court  under  s.  12  of  the  Madras  Civil  Courts  Act,  1873.  VYD1NATHA  v. 
8UBRAMANYA,  8  M.  235  —  1®* 

(3)  See  CIVIL  PROCEDURE  CODE  (ACT  XtV  OF  1882),  8  M.  548. 

(4)  See  JURISDICTION,  8  M.  516. 

(5)  See  REGULATION  XII  OF  1816,  8  M.  569. 

Act  111  of  1874  (Married  Woman's  Property). 

See  DIVORCE,  9  M.  12. 
Act  IX  of  1875  (Maiorlty). 

See  MINOR,  9  M.  391. 
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Act  XI  of  1878  (Arms).  PAGE 

(1)  8s.  5,  19. — B  having  obtained  a  license    under  the  Arms  Act,   1878,  for  a 

match-lock,  had  the  same  converted  into  a  percussion  gun.  He  was  con- 
victed under  s.  19  of  the  ?aid  Act,  on  the  ground  that  the  license  did  not 
permit  him  to  keep  a  percussion  gun  :  Held,  that  the  conviction  was  bad. 

QUEEN-EMPRESS  v.  BODAPPA,  10  M.  131  =  1  Weir  665  ...         842 

(2)  S.  19 — Unlicensed  possession  of  gunpowder  used   1or  making  crackers. — The 

possession  of  gunpowder  without  a  license,  whether  intended  for  the 
manufacture  of  fireworks  or  not,  is  an  offence  under  s.  19  of  the  Indian 
Arms  Act,  1878.  QUEEN-EMPRESS  v.  KHASIM,  8  M.  202  =  1  Weir  664...  140 

Act  XVIII  of  1879  (Legal  Practitioners). 

Sa.  27,  28,  30 — Suit  by  pleader  to  recover  fee  from  client — Contract  Act,  s.  70 — 
Civil  Procedure  Code,  s.  622. —  The  Legal  Practitioners  Act  does  not 
debar  a  pleader  from  recovering  a  fee  from  his  client  when  no  contract  in 
writing  is  made.  A  Small  Cause  Court  having  dismissed  a  suit  brought 
by  a  pleader  to  recover  from  his  client  a  fee  claimed  for  the  conduct  of  a 
suit,  on  the  ground  that  such  a  suit  would  not  lie,  because  it  was  based 
on  an  oral  contract  and  such  contract  could  not  be  enforced  by  reason  of 
the  provisions  of  the  Legal  Practitioners  Act,  tbe  High  Court  under  s.  622 
of  the  Code  of  Civil  Procedure  reversed  the  decree  of  the  Small  Cause 
Court.  RAMA  v.  KUNJI,  9  M.  375  ...  657 

II. — Madras  Acts. 
Act  IV  of  1862  (Enfranchised  Inams,  Madras). 

Bee  HINDU  LAW  (IMPARTIBLE  ESTATES),  10  M.  i. 
Act  II  of  1864  (Revenue  Recovery,  Madras}. 

(1)  Ss.  2,  25,  37 — Sale  for  arrears  of  revenue — Liability  of  all  fields  included  in 

patta.— By  accepting  a  raiyatwari  patta,  the  landholder  pledge?  each  and 
every  field  included  therein  as  security  for  the  whole  assessment  Several 
fields  separately  assessed  to  revenue  were  held  under  oce  patta  by  K. 
Default  having  been  made  by  K  in  payment  of  revenue,  ona  of  such  fields, 
of  which  N  was  the  owner,  was  attached  under  the  Revenue  Recovery  Act. 
N  claimed  to  have  it  released  from  attachment  on  payment  of  the  assess- 
ment due  upon  it.  The  claim  was  rejected  and  the  field  sold  :  Held,  in 
a  suit  by  N  to  set  aside  the  sale,  that  the  sate  was  valid.  SECRETARY 
OF  STATE  FOR  INDIA  v.  NARAYANAN,  8  M.  130  =  8  Ind.  Jur.  669  ...  91 

(2)  S-  59 — Limitation — Sale  of  land  subject  to  mortgage — Suit  by  mortgagor. — 

Land  which  was  subject  to  a  mortgage  having  been  sold  for  arrears  for 
I  revenue  under  Act  II  of  1864  (Madras),  the  mortgagee's  assignee  sued  to 
enforce  the  terms  of  the  bond  by  pale  of  the  land  more  than  six  months 
after  the  date  of  the  sale  of  the  land  :  Held,  that  the  suit  was  barred  by 
s.  59  of  the  said  Act.  YELLAYA  v.  VlRAYA,  10  M.  62  ...  794 

(8)  S.  59— Limitation  Act,  Sch.  II,  Arts.  12,  95—  Suit  to  set  aside  fraudulent 
revenue  sale — Limitation.—  Suit  to  set  aside  a  sale  of  land,  sold  as  if  for 
arrears  of  revenue  under  Act  II  of  1864  (Madras),  on  the  ground  of  fraud, 
and  to  recover  possession  ol  tbe  land  from  tbe  purchaser  who  was  alleged 
to  be  party  to  the  fraud  :  Held,  that  the  suit  was  governed  by  Art.  95  of 
Sch.  II  of  tbe  Indian  Limitation  Act,  1887.  Art.  12  of  that  schedule, 
which  prescribes  a  period  of  one  year  for  suits  to  set  aside  sales  for  arrears 
of  revenue,  is  intended  to  protect  bona  fide  purchasers  only.  VENKATA- 
PATHI  v.  SUBRAMANYA,  9  M.  457  ...  71$ 

Act  III  of  1864  (Abkarl,  Madras). 

(1)  S.  2 — Sale — Barter — Payment  of  wages  in  liquor. — Payment   of  wages  in 

liquor  does  not  amount  to  a  sale  of  liquor  within  the  meaning  of  S.  2  of 
the  Abkari  Act  (Madras  Act  III  of  1864).  QUEEN-EMPRESS  v.  APPAVU, 
9M.  141  =  1  Weir  645  ...  495 

(2)  S.    26—  Police  Act,  1859,  s.  1 — Police  officer— Village  Police— Mo}>atad.— 

The  term  "Police  officer"  used  in  s.  26  of  the  Abkari  Act  (Madras  Act 
III  of  1864)  includes  a  mohatad  or  village  policeman.  QUEEN-EMPRESS 
v.  SESHAYA,  9  M.  97  =  1  Weir  630  ...  465- 
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Act  Vlll  of  1865  (Rent  Recovery,  Madras).  PAGB 

(1)  8.  1— Inamdar— Regulation  XXV  of  1802.— S.  1  of  Madras  Act  VIH  of  1365 

does  not  confine  the  term  inamdac  to  such  inamdacs  as  are  registered  : 
Held,  therefore,  that  the  purchaser  of  an  mam  village,  who  had  not  got 
his  name  registered  as  inarndar,  was  not  thereby  debarred  from  enforcing 
the  provisions  of  the  Act  against  a  tenant  for  arrears  of  rent.  SUBBU  v. 
VASANTHAPPAN,  8  M.  351  ...  an 

(2)  Ss.  1,  2 — Landholder — Distraint. — V  leased  certain  fields  to  8  at  a  single  rent. 

Of  these  fields,  some  were  held  by  V  under  a  raiyatwari  patta,  but  the  patta 
for  the  rest  stood  in  the  names  of  V's  vendors.  V  distrained  for  arrears  of 
rent  under  the  provisions  of  the  Bent  Recovery  Act :  Held,  that  V  was  not 
a  landholder  within  the  definition  in  the  said  Act  in  respect  of  the  latter 
fields,  and,  therefore,  that  the  distraint  was  illegal.  SUBBA  v.  VENKATA, 
8  M.  9  ...  7 

(3)  Ss.  1,  79  —  Landholder — Assignee — Delegation  of  powers.— The  interest   of  B 

in  the  form  of  a  jagir,  which  he  had  obtained  on  lease  from  the  jagirdar, 
was  sold  in  execution  of  a  decree  and  purchased  by  J,  who  assigned  his 
interest  to  the  plaintiff.  In  a  suit  under  Act  VIII  of  1865  (Madras)  by 
plaintiff  to  compel  defendant  to  accept  a  patta,  defendant  objected  that 
plaintiff  bad  no  right  to  enforce  acceptance  of  a  patta  under  the  Act  : 
Held,  by  the  Full  Bench  (Turner,  C  J.,  Muttusami  Ayyar,  Hutchins  and 
Brandt,  JJ.,  Kernan,  J.,  dissenting)  that  plaintiff  was  a  landholder  within 
the  meaning  of  the  Act  and  entitled  to  enforce  acceptance  of  a  patta. 
GOUSE  v.  SUNDAKA,  8  M.  394  (P.B.)  ...  270 

(4)  S.  2 — Tenant — Lessee  of  zemindar — Limitation. — In  1869   a   village   in   the 

zamindari  of  R  was  granted  by  the  zamindar  to  S  at  a  favourable  rent,  in 
consideration  of  8  renouncing  a  claim  to  the  zamindari.  The  village  was 
not  separately  assessed  and  divided  off  from  the  zamindari.  The  rent 
having  fallen  into  arrears,  the  village  was  sold  in  1875  under  the  provi- 
sions of  the  Rent  Recovery  Act  and  purchased  at  the  sale  by  the  Agent  of 
the  Court  of  Wards  on  behalf  of  the  defendants,  minor  sons  of  the  decea- 
sed zamindar.  In  a  suit  brought  by  S,  in  1883,  to  recover  the  village: 
Held,  that  the  sale  was  binding  on  S  and  that  the  suit  was  barred  by  limi- 
tation. BASKARASAMI  v.  SIVASAMI,  8  M.  196  =  9  Ind.  Jur.  70  ...  136 

(5)  Ss.  3,  4  and  7— Civil  Procedure  Code,  s.  584 — Powers  of  High  Court  on  second 

appeal — Contents  of  patta — Dajle  of  tender  of  patta. — A  landlord  within 
three  days  of  the  end  of  the  fasli  tendered  to  a  tenant  by  way  of  patta  a 
document  containing  a  statement  of  account  of  rent  payable  in  respect  of 
the  current  fasli :  Held,  that  the  document  tendered  was  a  good  patta, 
and  that  under  local  custom  a  valid  tender  of  patta  may  be  made  at  the 
end  of  the  fasli.  On  second  appeal  by  a  landlord  against  a  decree  of  a 
District  Judge,  who  stated  in  his  judgment  that  "  though  the  tenant  ad- 
mitted the  execution  of  the  muchalk*.  it  was  not  shown  that  he  dispensed 
with  the  patta;"  no  objection  was  taken  in  the  memorandum  of  appeal 
that  the  muchalka,  which  contained  a  statement  that  no  patta  was  neces- 
sary, bad  been  neglected  or  misconstrued.  The  High  Court  ordered  that 
the  Judge  be  asked  to  take  the  postscript  into  his  consideration  and  sub- 
mit a  revised  finding.  NARAYANA  v.  MUNI,  10  M.  363-n  Ind.  Jur.  329.  1006 

(6)  Ss.  3,  4,  9—  Landlord  and  tenant— Right  to  enforce  acceptance  of  patta. — The 

renter  of  a  zamindari,  to  whom  the  right  to  collect  the  kattubadi  or  quit- 
rent  on  inam  lands  and  the  road-cess  payable  to  Government  was  delegated, 
sued  to  compel  the  inamdars  to  accept  pattas  and  execute  mucbalkas  for 
the  amount*  due :  Held,  that  the  inamdars,  not  being  cultivating 
tenants,  were  not  bound,  under  Act  VIII  of  1865  (Madras),  to  accept  a 
patta.  RAMA  v.  VENKATACHALAM,  8  M.  576=9  Ind.  Jur.  460  ...  395 

{7)  S.  7  —  Tender  of  patta.— 'When  a  Collector  in  a  suit  brought  under  the  provi- 
sions of  the  Rent  Recovery  Act  has  decided  thai  a  tenant  is  to  accept  a  patta 
on  certain  terms,  the  landholder  is  not  bound  to  tender  such  patta  for  accept- 
ance before  suing  to  enforce  the  terms  thereof.  COUHT  OF  WARDS  v. 
DABMALINOA,  8  M.  2  ...  a 

(8)  8s.  7,  9 — Demand  of  patta.— The  Rent  Recovery  Act  does  not  require  that  a 
tenant  demanding  a  patta  shall  apply  in  writing  to  the  landholder  specifying 
the  lands  and  the  fasli  for  which  the  patta  is  required.  8TRIN1VA8A  v. 
NARAYANASAMI,  6  M.  1 
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(9)  S.  11— Implied  contract.— Where  a  landlord,  having  for  many  years  accepted 

rent  at  "  dry  "  rates  from  a  tenant  for  certain  land,  sued  the  tenant  to 
enforce  acceptance  of  a  patta  at  "garden  "  rates  on  the  ground  that  the 
tenant  had  raised  a  crop  with  water  taken  from  a  well  constructed  by  the 
tenant :  Held,  that  there  was  an  implied  contract  within  the  meaning 
of  s.  11  of  the  Rent  Recovery  Act  to  accept  rent  at  "dry"  rates,  and  that 
plaintiff  was,  therefore,  not  entitled  to  enhance  that  rate  of  rent,  the 
improvement  having  been  effected  at  the  expense  of  the  tenant.  KRISHNA 
v.  VENKATASAMI,  8  M.  164 

(10)  S.  11— Water-cess— Tenants —  Cultivation  improved  by  water   taken  from 

landlord's  tank. — A  landlord  has  a  right  to  charge  water-cess  when  his 
tenant  cultivates  a  wet  crop  on  dry  land  or  a  second  wet  crop  on  wet  land 
by  means  of  water  taken  from  the  landlord's  tank.  THAYAMMAL  v. 
MUTTIA.  10  M.  282  950 

(11)  S.    11,  els.  i,   iii,  iv — Improvements  effected  by  tenant — Enhancement   of 

rent — Sanction  of  Collector . — The  sanction  of  the  Collector  required  by 
the  proviso  to  cl.  iv,  s.  11  of  the  Rent  Recovery  Act  as  a  condition  prece- 
dent to  the  enhancement  of  rent  when  the  landlord  has  improved  the  land 
or  has  had  to  pay  additional  assessment  to  Government,  is  not  requisite 
when,  improvements  having  been  made  by  the  tenant,  the  landlord  seeks 
to  enhance  the  rent.  Per  Muttusami  Ayyar,  J.  :  The  proviso  to  cl.  iv  of 
s.  11  of  the  Rent  Recovery  Act  implies  that  when  the  tenant  has  improv- 
ed the  land  at  his  own  expense  the  landlord  is  not  entitled  on  that  ground 
to  enhance  the  rent.  Semble  :  cl.  i  of  s.  11,  which  provides  that  all  con- 
tracts for  rent,  express  or  implied,  shall  be  enforced,  cannot  be  so  applied 
as  to  deprive  a  tenant  of  the  benefit  of  improvements  made  at  his  own  ex- 
pense. Per  Hutchins,  J. :  when  improvements  have  been  made  by  the 
tenant,  the  proper  rate  of  rent  has  to  be  determined  with  reference  to  the 
several  provisions  of  s.  11.  quite  irrespective  of  the  improvements.  VEN- 
KATAGIRI  RAJA  v.  PITCHANA,  9  M.  27 

(12)  S.  13— Who  entitled  to  proceed  under— Attachment  held  good  as  to  part.— A. 

granted  two  villages  in  perpetuity  to  B,  under  a  deed,  reserving  a  certain 
rent  to  himself  which  was  to  be  recovered  "  according  to  the  Act  "  if  it  fell 
into  arrear.  The  rent  remained  unpaid  for  two  years,  and  A  obtained  an 
attachment  for  the  whole  arrear  under  the  Madras  Rent  Recoverv  Act: 
Held,  (1)  that  A  was  entitled  to  proceed  as  landlord  under  the  Madras 
Rent  Recovery  Act,  (2)  that  the  attachment  held  good  for  such  amount  of 
rent  as  was  recoverable  under  that  Act.  RAMACHANDRA  v.  NARAYANA- 
SAMI,  10  M.  229  =  11  Ind.  Jur.  331 

(13)  S.  33 — Sale — Adjournment   for  want  of  bidders  to  next  day,  invalid — Duty 

of  officer  conducting  the  sale. — A  sale  of  land  for  arrears  of  rent  under  the 
provisions  of  the  Rent  Recovery  Act  having  been  advertised  for  a  certain 
day,  was,  owing  to  the  absence  of  bidders  on  that  day,  adjourned  and  held 
on  the  day  following  by  the  officer  empowered  to  sell :  Held,  that  the  sale 
was  invalid.  PALANI  v.  SlVALINGA,  8  M.  6 

{14)  Ss.  35,  76— Civil  Procedure  Code,  ss.  4,  622.— A  sale  of  the  tenant's  interest 
in  certain  land  having  taken  place  under  ss.  39  and  40  of  the  Rent  Re- 
covery Act,  the  Deputy  Collector  refused  to  issue  a  sale  certificate  to  the 
purchaser,  on  the  ground  that  the  sale  had  been  irregularly  conducted  : 
Held  that  under  s.  35  of  the  Rent  Recovery  Act,  the  purchaser  was 
entitled  to  a  sale  certificate  :  Held,  further,  that  the  High  Court  had  no 
power  to  review  the  proceedings  of  the  Deputy  Collector  under  s.  622  of 
the  Code  of  Civil  Procedure.  VELLI  PERIYA  MlRA  v.  MOIDIN  PADSHA, 
9  M.  332  ...  627 

(15)  S.  38— Civil  Procedure  Code,  ss.  276,  295— Sale  of  tenant's  interest  by  land- 
lord pending  attachment  by  Civil  Court. — The  interest  of  a  tenant  in  cer- 
tain land  having  been  attached  by  his  creditor  in  execution  of  a  decree  for 
money,  the  landlord  attached  the  same  land  for  arrears  of  rent,  brought 
into  sale,  and  purchased  it  under  the  provisions  of  the  Rent  Recovery  Act. 
The  creditor  subsequently  purchased  the  interest  of  the  tenant,  which  was 
sold  in  execution  of  his  decree.  In  a  suit  by  the  landlord  to  have  the  sale 
to  the  creditor  declared  invalid,  held,  that  the  landlord's  purchase  was 
subject  to  the  creditor's  attachment.  SUBRAMANYA  v.  RAJARAM,  8  M. 
573  =  10  Ind.  Jur.  60 
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(16)  Ss.  39,  40,  78— Civil  Procedure  Code,  s.  11— Remedy  of  tenant  aggrieved  by 

notice  of  attachment. — A  tenant  having!  received  a  notice  of  attachment 
under  s.  39  of  the  Rent  Recovery  Ant  sued  in  a  District  Munsif's  Court  to 
have  the  notice  cancelled,  no  apRcific  damage  boing  alleged  :  Held,  that 
the  suit  did  no'  lie-  MAHOMED  v.  LAKSHMIPATI,  10  M.  363  ...  1010 

(17)  Ss.  39,41,43,   44 — Delivery  of  possession— Appeal— Limitation.— A  obtain- 

ed a  warrant  ejecting  B  for  arrears  of  reqt  under  s.  41  of  the  Rent  Re- 
covery Act.  B  appealed  within  fifteen  days,  but  A  was  put  into  possession 
on  13th  May  1382.  B's  appeal  came  on  »for  hearing  and  was  dismissed 
on  30th  Juno  1883.  B  instituted  this  suit  to  recover  possession  of  land 
on  28th  July  1898:  Held,  that  B's  suit  was  not  time  barred  under  s.  44 
of  the  Rent  Recovery  Act.  PADSHA  v.  TlRUVEMBAH,  9  M.  479  ...  729 

(18)  S.  51— Presentation  of  plaint— Acceptance  by  Court  of  plaint  sent  by  post. — K 

sent  a  plaint  by  post  to  a  Revenue  officer,  who  was  on  tour  and,  in 
obedience  to  an  order  issued  by  such  officer  to  pay  batta  within  a  certain 
date,  presented  himself  and  paid  the  amount  demanded  within  thirty 
days  from  the  date  of  the  cause  of  action :  Held  that  the  suit  was  insti- 
tuted within  the  time  prescribed  by  s.  51  of  the  Rent  Recovery  Act. 

SANKARANARAYANA  v.  KUNJAPPA,  8  M.  411  ...        282 

(19)  Mulageni  leas?.— Encumbered  tenancy —Sale  for   arrears  of  rent. — A  demised 

land  to  B  on  a  mulageni  lease.  B  mortgaged  his  tenancy  to  C.  The  rent 
under  the  mulageni  lease  fell  into  arrears,  and  A  obtained  a  decree  against 
B  for  the  amount : — Held,  that  arrears  of  rent  are  not  a  firstchargeon  the 
tenant's  holding,  and  accordingly  that  the  landlord  could  not  execute  his 
decree  by  sale  of  the  tenancy  free  from  the  mortgage  created  by  the  tenant. 
PADAKANNAYA  v.  NARASIMMA,  10  M.  266=11  Ind.  Jur.  253  ...  938 

Act  I  of  1866  (Cantonment,  Madras). 

(1)  Cantonment  Rules,  ch.  IV,  s.  16 — Failure  to  report  small-pox  not  punishable. — 

Failure  by  a  householder  to  report  a  case  of  small-pox  in  his  house,  as 
directed  by  s.  16  of  ch.  IV  of  the  Cantonment  Act  Rules,  is  not  punish- 
able under  Madras  Act  I  of  1866.  QUEEN-EMPRESS  v.  LALLA,  8  M. 
428=1  Weir  708  ...  298 

(2)  S.    22— General  Clauses  Act,    1868,  s.    5.— S.   5  of    the  General    Clauses 

Aot,  1868,  does  not  authorize  a  Cantonment  Magistrate  to  award  rigor- 
ous imprisonment  in  default  of  payment  of  a  fine  imposed  under  Act  I  of 
1866  (Madras).  QUEEN-EMPRESS  v.  GOUNDADU,  8  M  350  ...  240 

Act  IV  of  1866  (Enfranchised  Inams,  Madras). 

(1)  See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 

(2)  See  HINDU  LAW  (IMPARTIBLE  ESTATES),  10  M.  1. 

Act  III  of  1871  (Towns  Improvement,  Madras}. 

(1)  Ss.  62,  169  -Profession  tax — Non-payment  of— Offence— Nature  of— Prosecu- 

tion— Limitation. — A  complaint  having  been  laid  (on  the  26th  March 
1885),  under  s.  62  of  Aot  III  of  1871  (Madras!  against  0  for  having  exer- 
cised his  profession  for  more  than  two  months  in  the  official  yeir  1884-85 
in  a  municipality  without  paying  the  tax  in  •  respect  thereof,  the  Magis- 
trate dismissed  the  complaint,  on  the  ground  that  the  prosecution  was 
barred  by  s.  169  of  the  Act,  inasmuch  an  five  months  had  elapsed  since 
the  last  payment  in  respect  of  the  t«  became  due:  Held,  that  the  com- 
plaint if  laid  within  three  months  from  the  close  of  the  official  year,  or,  if 
0  ceased  to  exercise  his  profession  before  the  close  of  the  official  year, 
within  three  months  from  such  date,  was  not  barred  by  s.  169  of  the  Aot. 
OOCTACAMUND  MUNICIPALITY  v.  O'SHAUQHNBSSY,  9  M.  38  ...  423 

(2)  Ss.  64,  72— Tax  on  animals.  License,  Extent  and  limit  of.— N  having    taken 

out  a  license  under  the  provisions  of  the  Towns'  Improvement  Act,  1871, 
for  a  bullock,  the  bullock  died  and  N  bought  another  bullock,  but  did  not 
take  out  a  second  license.  N  was  convicted  for  keeping  this  bullock 
without  a  license:  Held  (by  Turner,  C.  J..  and  Hutcbins,  J.,  Brandt, 
J..  dissenting)  that  the  conviction  w*s  right.  MUNICIPAL  COMMIS- 
SIONERS OF  MANNARGUDI  v.  NALLAPA,  8  M.  327  ...  225 

(3)  Ss.   138,    139— Street— Encroachment—  Possession  -Private  property— Onus 

probandi. — H  owned   a  house  in  the  town  of  A,  to  which  the  Towns' 
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Improvement  Act,  1871,  was  extended  in  1879.  In  1882  the  Munici- 
pal Commissioners,  professing  to  act  under  s.  139  of  the  said  Act, 
removed  a  pial  which  projected  beyond  the  main  walls  of  H's  house  and 
abutted  on  a  lane  which  was  used  by  the  puolic.  H  proved  that  the 
pial  had  existed  for  fifty  years  :  Held,  th-it  the  action  of  the 
Municipal  Commissioners  was  illegal.  HANUMAYYA  v.  ROUPELL, 
8  M.  64  =  9  Ind.  Jur.  71  ...  44 

(4)  See  ACT  IV  OF  1884  (DISTRICT  MUNICIPALITIES,  MADRAS),  9  M.  429. 
Act  Vof  1878  (City  of  Madras,  Municipals 

Ss.  103,  105,  Sch.  A,  Classl. —  Although  the  tax  levied  on  professions  under 
s.  103  of  the  City  of  Madras  Municipal  Act,  1878,  is  described  as  a 
yearly  tax,  a  half-yearly  liability  is  incurred  in  respecc  thereof  by  the  tax- 
payer. W  having  been  assessed  under  class  I,  sch.  A  of  Act  V  of  1878 
Madras,  to  profession  tax  at  the  yearly  rate  of  Rs.  150,  paid  a  moiety 
thereof  for  the  first  naif  of  the  year  1884  HR  provided  in  s.  105  of  the 
said  Act.  When  the  tax  for  the  second  half-year  became  due.  Madras  Act 
I  of  J8t>4  bad  come  into  force  and  W  was  a.-sessed  for  the  second  half  of 
the  year  under  class  I  of  sch.  A  of  that  Act  at  Rs  125,  being  a  moiety 
of  the  yearly  tax  on  the  same  class  :  Held,  that  the  assessment  was  legal. 
WILSON  v.  PRESIDENT,  MUNICIPAL  COMMISSION,  MADRAS,  8  M.  429...  294 

Act  I  of  1882  (Salt  Laws  Amendment,  Madras). 

S.  26,  cl.  3;  s.  27  (t)  —  Salt  imported  ]rom  Foreign  State,  contraband. — S.  26 
of  the  Salt  Laws  Amendment  Act  (Madras  Act  I  of  1882)  makes  it  penal 
to  import  salt  by  any  route  not  legally  sanctioned  for  that  purpose,  and 
also  to  possess  salt  known  to  have  been  imported  in  contravention  of  the 
Salt  Laws,  anu  s.  '27  of  the  said  Act  authorizes,  inter  aha,  the  Gov- 
ernor in  Council  to  make  rules  for  regulating  the  import  of  salt  by  land. 
No  such  rules  having  been  passed  in  1884,  P  was  convicted  of  being  in 
possession  of  aalt  known  to  have  been  manufactured  in,  and  imported 
from,  the  Native  Scate  of  Pudukottai  :  Held,  that  the  conviction  was 
right.  QUEEN-EMPRESS  v.  PODIATHAL,  8  M.  34xi  ...  235 

Act  Vof  1882  (Forest,  Madras). 

(1)  Ss.  2.  43  -Rules  10,  id,  23  —Logs  permanently  fastened  to  a  building  cease  to 

be  timber.—  The  accused  were  convicted  of  removing  '  timber'  vested  in  the 
Forest  Department,  and  the  convicting  Magistrate  ordered  it  to  be  confis- 
cated :  Held,  that  having  been  already  permanently  fastened  to  a 
building  it  had  ceased  to  be  timber  within  the  meaning  of  s.  2  of  Forest 
Act,  and  the  order  for  confiscation  was  illegal.  QUEEN-EMPRESS  v. 
KETHIGADU,  9  M.  373  =  1  Weir  757  ...  655 

(2)  S.  10— Appeal  to  the  District   Court — Court   Fees  Act,    Sch.   II,  art.  11  (a), 

art.  17,  cl.  vi. — An  appeal  to  the  District  Court  from  the  rejection  of  a 
claim  by  a  Forest  Settlement  officer  under  cl.  ii  of  s.  10  of  the  Madras 
Forest  Act,  i882,  falls  under  art.  17,  cl.  vi,  and  not  under  art.  11  (a)  of 
tsch.  II  of  the  Court  Fees  Act,  1870.  KAMARAJA  v.  SECRETARY  OP 
STATE  FOR  INDIA,  8  M.  22  ...  16 

(8)  Ss.  14,  39— Indian  Limitation  Act— Act  XV  of  1877,  ss.  5,  6— Period  of 
Limitaiion— Power  to  excuse  delay. — Delay  in  preferring  an  appeal  under 
the  Madras  Forest  Act  beyond  the  period  prescribed  oy  s.  14  of  that  Act, 
may  be  excused  under  s.  5  of  the  Indian  Limitation  Act,  1877. 

REFERENCE  UNDER  S.  39  OF  FOREST  ACT  V  OF  1882,  10  M.  210       ...         899 
Act  1  of  1884  (City  of  Madras,  Municipal). 

jS.  123 — Tax  on  buildings — Hospital  built  by  Government — Standard  of  hypothetical 
rent.— Under  s.  123  of  the  City  of  Madras  Municipal  Act,  the  gross  annual 
rent  at  which  a  building  might  reasonably  be  expected  to  let  from  month  to 
month,  or  from  year  to  year  is,  for  the  purpose  of  assessment  to  house-tax 
under  the  Act,  to  be  deemed  to  be  the  annual  value  of  such  building.  The 
Lying-in  Hospital  at  Madras,  built  and  supported  by  Government,  having 
been  assessed  by  the  President  of  the  Municipality  as  on  a  rental  of 
Rs.  1,000  a  month,  the  Magistrates  on  appeal  reduced  the  assessment,  find- 
ing that  Rs.  7,  920  would  be  a  reasonable  rent,  having  regard  to  the  letting 
value  of  the  buildings  in  the  neighbourhood  ;  but,  at  the  request  of  the 
Municipality,  referred  the  following  questions  to  the  High  Court: — 
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Whether  (as  contended  by  Government)  the  property  in  question  should 
be  valued  and  assessed  on  the  rent,  which,  on  the  property  being  offered 
in  the  open  market  without  reserve,  a  person  desirous  of  securing  it  would 
have  to  pay  ;  or  whether  (as  contended  by  the  Municipality)  it  should  be 
valued  and  assessed  on  the  highest  reserve  rent  which  an  owner  of  the 
property  offering  it  in  the  open  market  would  reasonably  demand,  and 
below  which  sum  he  would  not  be  willing  to  let: — Held,  that  the  stan- 
dard value  was  what  the  hypothetical  tenant  requiring  the  building  for 
use  as  a  hospital  wouid  be  willing  to  pay  rather  than  rent  a  less  suitable 
building  and  adapt  it  to  his  requirements  at  his  own  expense,  and  that  in 
this  sense  the  contention  of  the  Municipalitv  was  correct.  SECRETARY 
OF  STATE  v.  MADRAS  MUNICIPALITY,  10  M.  38  ...  777 

Act  IV  of  1884  (Madras  District  Municipalities,  Madras). 

(1)  8.  103 — Procedure  to  compel  payment  of  tax — Distress. — Under  s.  103  of  Act 
IV  of  1884  (Madras),  a  prosecution  for  default  of  payment  of  t*x  cannot 
be  instituted  unless  the  tax  cannot  be  recovered  by  distress  and  sale  of 
moveable  property  of  the  defaulter  as  provided  iu  that  section.  QUEEN- 
EMPRESS  v.  O'SHAUGHNESSY,  9  M.  429  ...  694 

('/  Ss.  191.  192,  193,  198 — Butchers'  licenses— Private  market,  meaning  of. — 
A  Municipal  Council,  under  the  Madras  District  Municipalities  Act, 
refused  to  give  licenses  to  certain  persons  keeping  butchers'  shops  not 
used  as  slaughter-houses,  except  on  the  condition  that  they  should 
remove  to  a  fixed  market: — Held,  that  butchers'  shops  are  not  "private 
markets  "  within  the  meaning  of  the  Act,  and  that  the  action  of  the 
Municipal  Council  was  ultra  vires.  QUEEN-EMPRESS  v.  BAODUR 
BHAI,  10  M.  21b=l  Weir  741  ...  903 

Act  1  of  1885  (Madras  Amending  Act). 

See  ACT  XXIV  OF  1859  (POLICE,  MADRAS),  S  M.  167. 
Adverse  Possession. 

(1)  Denial  by  a  mortgagee  in  possession   of   the   mortgagor's  right  to  redeem  is 

not  sufficient  to  convert  such  possession  into  adverse  possession.   MUSSAD 

v.  THE  COLLECTOR  OF  MALABAR,  10  M.  189  ...    884 

(2)  Limitation  Act.  sch.  II,  art.  12—  Sale  of  land  in  execution  of  decree — Suit  by 

third  party  to  recover — Burden  of  proof. — In  ;*  suit  to  redeem  certain 
land  demised  on  kauam  in  1850  by  A  to  the  predecessor  of  B,  C,  who  was 
in  possession  of  the  land,  was  made  a  defendant.  A  proved  his  title  to 
the  land  and  possession  up  to  1850.  C  pleaded  title  to  the  land  and 
denied  that  B  had  ever  bten  in  possession.  Both  pleas  were  found  to  be 
false.  It  was  found,  however,  that  C  had  been  in  possession  from  1869 
to  1885,  and  that  in  1876  the  laud  had  been  sold  in  execution  of  a  decree 
against  C  (to  which  A  was  not  a  party)  and  purchased  by  D,  who  re-sold 
to  C  in  1879.  The  Lower  Court  held  that  C's  possession  must  be  taken 
to  have  been  derived  from  B,  till  the  contrary  was  proved;  but  that  the 
suit  was  barred  by  art.  12  of  sch.  II  of  the  Indian  Limitation  Act,  1877, 
because  it  had  not  been  brought  within  one  year  from  the  date  of  the 
sale  in  1876  : — Held,  that  the  suit  was  not  barred  by  limitation,  and  that 
the  burden  of  proving  that  his  possession  was  not  derived  from  B  lay  upon 
0.  NlLAKANDAN  v.  THANDAMMA,  9  M.  460  716 

(8)  See  FOREST  LAND,  9  M.  285. 

(4)  bte  LIMITATION  ACT  (XV  OF  1877),  9  M.  482. 
Advocate. 

See  STAMP  ACT  (I  OF  1879),  8  M.  14. 
Agreement. 

See  STAMP  ACT  (I  OF  1879),  10  M.  27. 
Allyasantana  Law. 

(1)  Partition— Evidence — Admissibility  as  to  pedigree  in  a  document  that  has 
bein  set  aside  by  the  Court. — In  a  suit  for  division  of  the  property  of  an 
extinct  divided  branch  of  the  family  of  the  parties  who  were  governed  by 
the  Aliyasantana  law,  a  written  agreement  which  had  been  set  aside  by 
the  Court  as  against  the  defendants  was  offered  in  evidence  by  the 
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plaintiff  to  prove  that  the  parties  were  of  equal  grade  of  relationship,  in 
which  case  it  was  admitted  that  partition  was  enforceable  . — Held,  that 
the  written  agreement  was  admissible  as  evidence  of  pedigree  and  that  the 
plaintiff  was  entitled  to  ihe  decree  sought  for.  TlMMA  v.  DARAMMA,  10 
M.  362  ...  1005 

C2)  Yajarnan — Family  compact. — The  question,  whether,  according  to  the 
Aliyasantana  usage  obtaining  in  South  Canar*,  the  senior  member,  male 
or  female,  or  only  the  senior  female,  is  the  dn  jure  yajamari  (manager)  of  the 
family  is  not  concluded  by  authority  and  cannot  be  determined  without 
evidence  of  usage.  By  a  family  compact  (between  all  the  members  o£  an 
Ali3rasantana  family)  in  settlement  of  disputes  in  the  family,  it  was 
agreed  that  the  senior  male  for  his  life  should  enjoy  the  possession  of  the 
family  land  and  protect  the  females  : — Held,  that  the  senior  female, 
assuming  that  she  was  de  jure  yajaman,  could  not  arbitrarily  revoke  this 
arrangement.  DEVU  v.  DEYI,  8  M.  353  ...  242 

Amendment. 

See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  10  M.  152. 
Appeal. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  300  ;  8  M.  373;  8  M.  473. 
Appealable  Order. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10  M.  179. 
Application. 

See  LIMITATION  ACT  (XV  OF  1877),  8  M.  207. 
Army  Act  of  1881  (44  and  45  Vic.,  c.  58). 

(1)  Ss.  144,  151 — Civil  Procedure  Code,   s.  46S — Jurisdiction  of  Small  Cause 

Courts  over  soldiers. — A  sued  a  soldier  to  racover  a  debt  not  amounting  to 
£30  : — Held,  that  the  suit  was  cognizable  by  a  Court  of  Small  Causes. 
Sembie. — The  Commanding  Officer  of  the  defendant  is  bound  to  causa  the 
summons  of  the  Small  Cause  Court  to  be  served  on  him.  MAHOMED 
SAIB  v.  AGGAS,  10  M.  319  976 

(2)  S.   145— S.  145  of  the  Army  Act,  1881,  is  not  applicable  to  soldiers  of  Hec 

Majesty's  Indian  forces.     NATHUD   Bl  v.  JAFAR   HUSAIN,  8  M.  365  =  1 

Weir  667  251 

(3)  S.  151  (3)—  Civil  Procedure  Code,  s.  266,  exp.  (b}— Debtor  subject  to  military 

law— Attachment  of  moiety  of  salary  under  Rs.  20  per  mensem.  — S.  151 
of  the  Army  Act,  1881,  nob  being  afhoted  by  the  provisions  of  s.  266  of 
the  Code  of  Civil  Procedure,  the  attachment  by  a  Civil  Court  of  a  moiety 
of  the  monthly  salary  of  a  debtor  subject  to  military  law,  not  exceeding 
Rs.  20  is  legal.  VlRARAGAVA  v.  RA.MQDU,  9  M.  170  515 

(4)  S.  156— Under  the  Army  Act,  1881  (44  and  45  Viet.,  (c.)  58),  s.  156,  any  person 

who  takes  in  pawn  a  military  decoration  from  a  soldier  is  liable  to 
punishment  : — Held,  that  this  section  of  the  Army  Act,  1881,  is  appli- 
cable to  a  person  who  takes  a  medal  in  pawn  from  a  sepoy  in  India. 

QUEEN-EMPRESS  v.  NARAYANASAMI,  10  M.  108  =  1  Weir  668 
.Assessors. 

See  CRIMINAL  PROCEDURE  CODE  (X  OF  1832),  9  M.  42. 
Attachment. 

Sea  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10  M.  169  ;  10  M.  194. 
Attempt. 

See  PENAL  CODE  (XLV  OF  i860),  8  M.  5. 
Audi  Alteram  Partem. 

See  CLUB,  9M.  319. 
A  ward. 

See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  9  M.  475. 
Barrister. 

See  STAMP  ACT  (I  OF  1879),  9  M.  140. 
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Bee  CRIMINAL  PROCEDURE  CODE  (X  OF  1882),  9  M.  36. 
Boat  Rules. 

In  Madras  Ports— Refusal  to  carri/  cargo  without  reasonable  excuse. — By  the 
Boat  Rules  of  a  certain  port  it  was  provided,  ( I)  that  all  licensed  boats 
must  carry  such  number  of  passengers  and  quantity  of  goods  as  should  be 
expressed  in  the  license  ;  and  (2)  that  the  owner  of  a  licensed  boat  who 
should  refuse  to  let  his  boat  on  hire  without  assigning  reasonable  and 
satisfactory  grounds  for  such  refusal  should  be  liable  to  a  penalty  : — Held, 
that  a  refusal  by  a  person  in  charge  of  a  licensed  boat  to  receive  goods  on 
board  unless  a  tallyman  was  sent  with  them,  on  the  ground  that  he  could 
not  count,  was  not  a  reasonable  and  satisfactory  cause.  QUEEN-EMPRESS 

v.  KAMANDU,  10  M.  121  ...        835 

Bond. 

Bee  STAMP  ACT  (I  OF  1879),  8  M.  87  ;  10  M.  158, 
Cantonment  Act  Rules. 

Ch.  IV,  s.  16.— See  ACT  I  OF  1866  (MADRAS  CANTONMENT),  8  M.  428. 
Cause  of  Action. 

(1)  Suit  by  debtor  to  compel   creditor    to    accept    money   due. — A  bond   having 

been  executed  whereby  it  was  stipulated  that  a  debt  should  be  paid  by  ins- 
talments subject  to  the  condition  that  if  any  one  instalment  were  not  paid 
within  a  certain  time  after  it  became  due,  the  whole  amount  remaining 
due  should  become  payable  at  oi.ce,  the  creditor  evaded  the  debtor's  at- 
tempts to  pay  the  instalments  as  they  became  due,  and  the  debtor  brought 
a  suit  to  compel  the  creditor  to  accept  an  instilment  due  : — Held,  chat 
such  a  suit  would  not  lie.  KRISTAYA  v.  KASIPATI,  9  M.  55  =  10  Ind. 
Jur.  25  ...  435 

(2)  Suit  for  damages    caused  by  false  statement  of  witness  in  a  suit. — No  ac- 

tion will  lie  against  a  witness  for  making  a  false  statement  in  the    course 

of  a  judicial  proceeding.     CHIDAMBARA  v.  THIRUMANI,  10  M.  87        ...          811 

(3)  See  CIVIL  PROCEDURE  CODE  (ACT  VIII  OF  1859),  8  M.  520. 

(4)  Bee   CIVIL    PROCEDURE    CODE    (ACT   XIV  OF   1882),  8  M.    147  ;    9  M. 

279. 

(5)  See  JURISDICTION,  9  M.  39. 

Christianity. 

See  HINDU  LAW  (MARRIAGE),  8  M.  169. 
Civil  Procedure  Code  (Act  VI 11  of  1859). 

(1)  S.  7 — Separate  causes  of  action.—  Section  7  of  Act  VIII  of  1859  required  that 

every  suit  should  include  the  whole  of  the  claim  arising  out  of  the  cause 
of  action,  meaning  the  whole  of  the  claim  arising  out  of  the  cause  of 
action  upon  which  the  suit  was  brought,  not  that  every  suit  should  include 
every  cause  of  action,  or  every  claim,  which  the  plaintiff  had  against  the 
defendant.  Accordingly,  where  a  plaintiff  had  sued  to  obtain  his  share  of 
an  estate  in  laud,  in  consequence  of  having  been  wrongfully  dispossessed 
by  the  defendant,  whom  he  afterwards  in  the  present  suit  sued  for  his 
share  of  personal  property,  being  entitled  to  both  under  a  will,  it  was  held 
that  the  subsequent  suit  was  not  barred  by  reason  of  the  non-claim  in  the 
prior  one.  The  claim  in  respect  of  the  personality  had  not  arisen  out  of 
the  cause  of  action  which  existed  in  consequence  of  the  wrongful  dispos- 
session ;  the  case  was  not  like  one  of  the  conversion  of  several  things  ;  and 
the  causes  of  action  were  distinct.  PlTTAPUR  RAJA  v.  SURIYA  RAU, 
8  M.  520  (P.O.)  =  12  I.  A.  116=9  Ind.  Jur.  274  =  4  Sar  P.C.J.  638  356 

(2)  8.  148— Res  judicata— Previous  suit  by  next  friend  dismissed  for  default 

' Evidence  of  fraud  of  next  friend— Limitation — Contract  by  a  minor — 

Ratification  by  acquiescence. — A  sued  in  1885  to  recover  certain  estates 
from  B,  alleging  claim  under  his  adoption  which  took  place  in  1865.  A 
suit  to  recover  the  same  estates  had  been  filed  on  behalf  of  A  by  bis  next 
friend  and  bad  been  dismissed  for  default  in  1872.  In  1875  A,  being 
still  a  minor,  relinquished  his  claim  to  the  estates  (or  Rs.  12,000  under 
exhibit  B.  ;  but  now  alleged  that  he  thought  he  was  relinquishing  it  only 
in  favour  of  the  defendant's  predecessor  in  title  who  died  in  1883,  having 
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been  in  possession  of  the  estates  since  1867.  The  plaintiff  attained  his 
majority  in  1878; — Held,  that  the  claim  was  res  judicata,  the  plaintiff 
having  failed  to  prove  fraud  on  the  part  of  his  next  friend  :  that  whether 
the  cause  of  action  arose  in  1865  or  1867,  it  was  equally  barred  from  1879  : 
that  assuming  the  plaintiff  wts  a  minor  of  15  years  of  age  at  the  date  of 
the  deed  of  relinquishment,  it  ia  not  likely  he  would  not  have  understood 
its  affect,  or  that  he  f -lilei  to  ascertain  it  when  he  attained  his  majority  in 
1878.  Per  cur. — The  plea  of  re*  judicata  ordinarily  presupposes  an  adjudi- 
cation on  the  merits ;  but  s.  148  of  the  Code  of  Civil  Procedure  (Act  VIII) 
of  1859  contains  a  -statutory  direction  that  in  case  the  plaintiff  neglects  to 
produce  evidence  and  to  prove  his  claim  as  he  is  bound  to  do,  the  Court 
do  proceed  to  decide  the  suit  on  such  material  as  is  actually  before  it,  and 
that  the  decision  so  pronounced  shall  have  the  force  of  a  decree  on  the 
merits,  notwithstanding  the  default  on  the  part  of  the  plaintiff.  VEN- 
CATACHALAM  V.  MAHALAKSHMAMMA,  10  M.  272  ...  943 

(3)  S.  246— Limitation  Act,    1871 — Estoppel.— An   order  passed   under   s.   246 

of  the  Code  of  Civil  Procedure,  1859,  rejecting  a  claim  after  investi- 
gation, will,  if  not  contested  bv  suit  by  the  claimant,  estop  him  after- 
wards from  pleading  adverbe  possession  at  the  date  of  the  order  in  a  suit 
brought  to  eject  him  by  the  decree-holder.  VELAYUTHAN  v.  LAKSMANA, 
8  M.  506  ...  346 

(4)  S.  264 — Execution  of  decree  against  a  member  of  an  undivided  family  by  sale 

of  his  personal  interest  in  the  family  estate,  which  was  an  impartible  zamin- 
dari  ;  such  interest,  by  reason  of  his  death  before  the  sale,  consisting  only  of 
the  rents  and  profits  then  uncollected. — On  a  sale  of  the  right,  title,  and 
interest  in  an  impartible  zamindari  in  execution  of  decrees  against  the 
zamindar,  the  head  of  an  undivided  family,  the  question  was  whether 
(a)  only  his  own  personal  interest,  or  (6)  the  whole  title  to  the  zamindari, 
including  the  interest  of  a  son  and  successor,  passed  to  the  purchaser. 
The  proclamation  of  sale  purported  to  relate  to  (a)  only  ;  and  between  the 
dates  of  proclamation  and  the  auction-sale  the  zamindar  died.  On  the 
argument  that,  this  having  given  rise  to  an  ambiguity,  the  Court  must 
be  understood  to  have  sold  all  that  it  could  sell,  and  that  under  the  cir- 
cumstances it  could  sell,  and  was  bound  to  sell  (6)  because,  the  debts, 
the  subject  of  the  decrees  under  execution,  not  having  been  incurred  by 
the  late  zamindar  for  any  immoral  purpose,  the  entire  zamindari  formed 
assets  for  their  payment  ia  the  hands  of  his  son :  Held,  that  the  question 
of  what  the  Court  could,  or  should,  have  sold  had  not  arisen.  All  that 
required  decision  was  what  the  Court  had  sold.  If  (a)  only  was  put  up  for 
sale,  then  that  interest  only  could  have  been  purchased.  Two  Courts 
having  concurred  in  finding  that  (a)  only  was  sold,  in  which  also  their 
Lordships  agreed,  only  that  interest  passed  to  the  purchaser.  PlTTACHI 
v.  CHINNATAMBIAE,  10  M.  241  (P.C.)  =  14  I.  A.  84  =  11  Ind.  Jur.  272  =  5 
Sar,  P.C.J.  38  ...  921 

(5)  S.  269 — Limitation— Suit  brought  after  one  year— Civil  Procedure  Code, 
1877,  s  335— Limitation  Act,  1877,  sch.  II,  arts.  11,  13.— An  order  having 
been  passed  on  the  10th  August  1877  under  s.  269  of  the  Code  of  Civil 
Procedure,  1859,  cancelling  delivery  of  possession  of  land  brought  to  sale 
and  purchased  by  a  decree-holder,  no  suit  was  brought  by  the  decree- 
holder  to  establish  his  rights  to  the  land  until  1883 :  Held,  that  the 
repeal  of  s.  269  of  the  said  Code  on  1st  October  1877  did  not  deprive  the 
order  of  the  10th  August  1877  of  the  effect  it  possessed  when  passed, 
and  therefore  that  the  suit  was  barred  by  limitation.  VENKATACHALA 

v.  APPATHORAI,  8  M.  134  94 

Civil  Procedure  Code  (Act  X  of  1877). 

(1)  S.  13— Res-judicata — Estoppel— Privity  in  estate — Costs  of  inserting  irrelevant 
matter  in  the  printed  record.— A.  competent  Court  having  decided  upon  an 
issue  directly  raised  in  a  suit  brought  by  a  person  alleging  himself  to  have 
been  adopted,  that  this  adoption  had  not  taken  place,  it  was  held  that  the 
present  suit  was  barred  under  Act  X  of  1877.  s.  13,  as  res  judicata, 
having  been  brought  by  the  son  of  the  defendant  in  the  former  suit,  claim- 
ing through  his  father,  to  establish  the  sama  adoption  ;  and  that  the 
section  applied,  although  the  suits  related  to  different  properties.  The 
establishment  of  the  adoption  alleged  ia  the  first  suit  would  have  obliged 
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the  father  of  the  present  plaiatiS  to  share  with  the  adopted  son  his  ances- 
tral estate.  That  adoption  having  been  negatived,  the  son,  in  this  suit, 
ought  to  be  estopped  from  making  title  on  the  ground  that  the  adoption 
had  placed  the  person,  from  whom  be  claimed  to  inherit,  in  the  relation 
of  father's  brother  to  him.  Where  irrelevant  matter  had  been  introduced 
into  the  record,  the  Registrar  was  directed  to  tax  the  coats  as  if  the  record 
had  not  contained  what  he  might  consider  to  have  been  inserted  unneces- 
sarily. PlTTAPUB  RAJA  v.  BUCHI  8ITAYYA,  8  M.  219  (P.O.)  =  12  I.  A. 
16  =  4  Sar.  P.C.J.  598  =  9  Ind.  Jur.  121  ...  152 

(2)  Ss.  44,  146,  147.  539— Suits  in  respect  of  religious  and  charitable  trusts. — 
Joinder  of  claim  for  moveable  and  immoveable  property  —Form  of  decree 
not  indicated  in  the  plaint  but  indicated  by  the  issues — Limitation 
Act,  1877— Act  XV  of  1877.  s.  10— Act  V  of  1843—  Spiritual  slavery 
ol  a  pupil  to  his  Guru. — This  was  a  suit  brought  in  1881  with  no 
written  consent  of  the  Advocate-General  by  the  head  of  an  Adhinam 
for  declarations  that  a  Mutt  was  subject  to  his  control  :  that  he  was 
entitled  to  appoint  a  manner:  that  the  present  bead  of  the  Mutt 
was  not  duly  appointed  and  his  nomination  by  his  predecessor  was 
invalid;  and  for  delivery  of  possession  of  the  moveable  and  immoveable  pro- 
perties of  the  Mutt  to  a  nominee  of  the  plaintiff.  The  claim  extended  also 
to  religious  establishments  at  Benares  and  elsewhere  connected  with  the 
Mutt.  The  Mutt  was  founded  by  a  member  of  the  Adhinam.  Many 
previous  heads  of  the  Mutt  had  agreed  to  be  "  slaves  "  of  the  head  of  the 
Adhinam,  but  for  over  60  years  the  head  of  the  Adhinam  had  exercised  no 
management  over  the  endowments  belonging  to  the  Mutt ;  and  in  a  suit 
(compromised)  of  the  year  1854  the  present  pretensions  of  the  head  of  the 
Adhinam  had  been  denied  in  toto.  The  defendant  had  succeeded  in  1880  to 
the  management  of  the  Mutt  under  the  will  of  his  predecessor,  dated  the 
same  year,  and  was  not  a  disciple  of  the  Adhinam  : — Held,  (1)  that  the  Mutt 
is  affiliated  to  the  Adhinam,  but  the  head  of  the  Adhinam  is  not  entitled  to 
appoint  to  the  office  of  head  of  the  Mutt  and  is  not  entitled  to  an  order  for 
delivery  of  the  property  of  the  Mutt  to  himself  or  to  his  appointee  ;  (2)  that 
on  the  evidence  as  to  the  usage  in  the  establishments  in  question,  the  bead 
of  the  Mutt  is  entitled  to  appoint  his  successor,  but  bis  election  is  limited  to 
members  of  the  Adhinam;  and  the  head  of  the  Adhinam  is  entitled  to  enforce 
this  rule  though  be  is  bound  to  invest  a  disciple  properly  nominated  by  the 
head  of  the  Mutt ;  (3)  that  the  defendant  not  being  disoiple  of  the  Adhi- 
nam, his  appointment  is  invalid  and  the  head  of  the  Adhinam  is  entitled 
to  see  that  a  competent  member  of  the  Adhinam  was  appointed  in  his 
stead  ;  (4)  that  the  plaintiff  is  entitled  to  declarations  based  on  the  two  last 
mentioned  findings  since  they  were  comprised  in  the  issues  framed  under 
as.  146  and  147  of  the  Code  of  Civil  Procedure,  although  the  appropriate 
form  in  which  the  decree  should  be  passed  was  not  indicated  with  precision 
in  the  plaint  itself  ;  (5)  that  the  suit  was  barred  by  limitation  in  respect 
of  the  personal  claim  to  manage  the  endowments  as  to  which  no  claim  had 
been  put  forward  for  60  years  ;  (6>  that  the  suit  was  not  barred  by  limita- 
tion in  respect  of  the  claim  to  set  aside  the  appointment  of  the  defendant 
(who  entered  into  possession  in  1880  under  a  will,  datnd  in  the  same  year), 
or  to  see  that  a  competent  Dbarmapuram  man  be  appointed,  in  spite  of 
the  total  denial  of  the  claims  of  the  head  of  the  Adhinam  in  1854  ;  (7)  that 
the  consent  of  the  Advocate-General  to  the  suit  is  not  required  ;  the  puit 
having  been  instituted  under  the  Civ.  Pro.  Code  of  1877  and  the  cause  of 
action  not  being  an  alleged  breach  of  trust  ;  (8)  that  there  is  nothing  irre- 
gular in  seeking  to  recover  moveable  and  immoveable  property  in  the  same 
suit  if  the  cause  of  action  is  the  same  in  resoect  of  both;  (9)  that  the 
agreement  of  the  head  of  the  Mutt  to  become  the  "  slave  "  of  his  guru 
could  have  no  legal  operation  since  1843,  and  that  the  adverse  possession 
of  the  defendant  from  that  year  is  fatal  to  any  cUimof  the  plaintiff  under 
such  agreement.  GlYANA  SAMBANTHA  PANDARA  8ANNADHI  V. 

KANDASAMI  TAMBIRAN,  10  M.  375  •••       *016 

Civil  Procedure  Code  (Act  XIV  of  1882). 

(1)  Ss.  4,  622.— See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  9  M.  882. 

(2)  Ss.  5,  360.  Ch.  XX— Small  Cause  Court— Mufassal  Insolvency  jurisdiction.— 

Under  8.  360  of  the  Code  of  Civil  Procedure,  the  looal  Government  can- 
not invest  a  Mufassal  Small  Cause  Court  with  the  insolvency  jurisdiction 
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conferred  on  District  Courts  by  Ch.  XX  of  the  said  Code,  inasmuch  as,  by 
reason  of  ?.  5,  Ch.  XX  does  not  extend  to  such  Courts  of  Small  Causes. 
SETHU  v.  VENKATARAMA,  9  M.  112  ...  475 

(3)  S.  11. — See  ACT  VIII  OF  1865  (RENT  EECOVERY,  MADRAS),  10  M.  368. 
(1)  Ss.  11,  15— Suit  for  Minor— Jurisdiction. — See  JURISDICTION,  9  M.  31. 

(5)  S-  13— Hindu  Law—  Res  judicata — Representation  of  estate  by  Hindu  widow 

— Decree  in  favor  of  widow — Suit  by  reversioner — Admission  by  ividaw  sub- 
sequent to  decree,  not  binding  on  reversioner. — In  1877,  8  claiming  to  be 
the  adopted  son  "f  M,  sued  A,  the  widow  of  M.  to  recover  his  estate.  A 
denied  the  adoption.  S.  failing  to  adduse  any  evidence,  the  suit  wj,s  dis- 
missed under  S.  158  of  the  Code  of  Civil  Procedure,  1877.  In  1882  by  an 
agreement  made  between  A  aud  S,  A  acknowledged  the  title  of  S  as  adopted 
son  of  M.  A  having  died,  a  suit  was  brought  against  S  by  a  reversioner  of 
M  to  recover  the  estate  of  M  :  Held,  that  8  was  estopped  by  the  decree 
in  the  former  suit  from  setting  up  his  claim  as  adopted  son  against  the 
plaintiS,  and  that  the  subsequent  agreement  between  A  and  S  did  not 
affect  plaintiff's  righc.  ARUNACHALA  v.  PANCHANADAM,  8  M.  348  ...  239 

(6)  S.  13.— See  RES  JUDICATA,  8  M.  83. 

(7)  S.  13 — Explanation  5. — In  1881  A  sued  B,  C,  and  others  for  damages  for  the 

IOFS  of  his  crops  by  the  diversion  ot  a  water-channel  by  the  defendants. 
A  claimed  a  right  common  to  himself  and  other  raiyats  of  his  village  to 
use  the  water  during  the  day  time  under  an  arrangement,  by  which  B,  C, 
and  the  other  defendants  in  the  suit  were  entitled  to  use  the  water  during 
the  night  time.  In  1882  A  and  four  other  raiyats,  not  parties  to  the  former 
suit,  sued  B,  C,  and  thirteen  others,  not  parties  to  the  former  suit,  for  a 
decree  declaring  that  the  plaintiffs  were  entitled  to  the  exclusive  use  of 
the  water  in  the  channel  by  day.  The  Lower  Courts  held  that  the  suit 
was  barred  by  S.  13  of  the  Code  of  Civil  Procedure:  Held,  that  as 
between  the  plaintiffs  other  than  A  and  the  defendants,  and  as  between 
A  and  the  defendants  other  than  B  and  C,  the  suit  was  not  barred  by 
S.  13  of  the  Code  of  Civil  Procedure.  THANAKOTI  v.  MUNIAPPA,  8  M. 
496  ...  339 

(8)  8.  13,  Expl.  5,  s.  30.  — See  MALABAR  LAW— KARNAVAN,  10  M.  79 

(9)  S.  26— Misjoinder— Amendment  of  plaint— Specific  Belief  Act,  s.  42  -Declara- 

tory suit.— Suit,  by  six  plaintiffs  praying  for  a  declaration  that  certain 
proceedings  of  a  District  Temple  Committee  removing  them  from  office  as 
trustees  of  a  temple  were  illegal.  Defendants  pleaded  that  the  suit  would 
not  lie  because  of  misjoinder  and  also  because  further  relief  might  have 
been  sought  :  —Held  that,  under  S.  26  of  the  Code  of  Civil  Procedure, 
the  plaintiffs  could  not  sue  jointly  and  that  the  plaint  should  be  returned 
for  amendment,  one  of  the  plaintiffs  to  be  allowed  to  use  it  as  his  own  : 
Held,  also,  that  unless  there  had  been  an  actual  ouster  from  office,  a 
declaratory  suit  would  lie.  RAMANUJA  v.  DEVANAYAKA,  8  M.  361  =  9 
Ind.  Jur.  264  ...  24& 

(10)  S.  30 — Malabar  Law— Joinder  of  parties. — Res  judicata. — Cancellation  of 

deeds— Declaratory  suit — Withdrawal  of  part  of  claim. — A  and  B,  junior 
members  of  a  Malabar  tarwad,  sued  to  cancel  certain  mortgages  executed 
by  their  karnavau  and  senior  anandravan,  on  the  ground  that  the  secured 
debt  was  not  binding  on  the  tarwad,  and  to  appoint  A  to  the  office  of 
karnavan.  The  last  part  of  the  prayer  was  withdrawn.  The  mortgages 
were  executed  to  secure  a  decree-debt,  the  decree  having  been  passe  1 
ex  parte  against  the  late  karnavan  of  the  tarward.  No  fraud  was  alleged, 
but  the  Lower  Courts  found  that  the  karnavan  had  been  guilty  of  fraud 
in  allowing  the  decree  to  be  passed  ex  parte.  The  plaintiffs  had  not 
been  parties  to  the  decree,  and  the  other  junior  members  of  the  tarwad 
who  had  been  joined  were  exempted  from  liability  :  Held,  that  the  nature 
of  the  debt  was  not  res  judicata,  and  that  the  plaintiffs  were  entitled  to  a 
declaration  that  the  mortgages  in  question  were  invalid  as  against  them  : 
Held  further  per  cur. — All  the  members  of  the  plaintiffs'  tarwad  should 
have  been  joined  actually  or  constructively  ;  but  (Kernan,  J.,  dissenting) 
the  objection  as  to  non-joinder  is  not  essential,  but  merely  formal,  and 
weight  should  not  be  attached  to  it  when  it  is  first  taken  on  second 
appeal.  MOIDIN  KUTTI  v.  KRISHNAN,  10  M.  322  978- 
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(11)  S-  30  —  Suit  for  obstruction   of  highway — Special  damages.— The   rule  of 

English  Law  that  no  action  c*n  be  miint-iinad  by  one  person  against 
another  for  obstruction  to  a  highway  without  proof  of  special  damage 
should  ba  enforced  in  British  India  a9  a  rale  of  "  equity  and  good  cons- 
cience. "  S-  30  of  the  Code  of  Civil  Procedure  was  not  intended  to 
allow  individuals  to  sue  on  behalf  of  the  general  public  but  to  enable 
son  a  of  a  class  having  special  interest  to  represent  the  rest  of  the  class. 
ADAMSON  v.  ARUMUGAM,  9  M.  463  =  10  Ind.  Jur.  374  ...  713 

(12)  S.  32.     See  REGULATION  (X  OF  1831),  10  M.  44. 

(13)  Ss.  32,    368 — D&ath  of    respondent  in    appeal — Rival  claims    to  represent 

deceased. — Although  a  Court  is  bound  by  s.  368  of  the  Code  of  Civil 
Procedure  to  place  on  the  record  the  name  of  the  person,  alleged  by  the 
appellant  to  be  the  leg*l  representative  of  a  deceased  respondent,  never- 
theless, where  a  parson,  other  than  the"  person  alleged  by  the  appellant  to 
be  such  representative,  claims,  on  good  prima  facie  grounds,  to  be  the 
representative  of  the  deceased  respondent,  and  the  interests  of  the  person 
entitled  to  Che  estate  of  the  deceased  miy  be  prejudiced,  the  Court  should, 
under  s.  32  of  the  Code  of  Civil  Procedure,  proceed  to  make  such 
claimant  also  a  party  to  the  appeal.  ATHIAPPA  v.  AYANNA,  8  M.  300  ...  206 

(14)  S.  43. — Upon  a  settlement  of  accounts  between  plaintiff  and  defendant?, 

Rs.  3.985-6-9  w*s  found  due  by  the  defendants,  -who  agreed  to  pay  the 
same.  They  gave  to  plaintiff  an  order  on  their  agents  to  pay  Rs.  2,500 
from  the  profits  of  certain  land,  and  promised  to  pay  the  balance  within 
a  month.  Plaintiff  filed  two  suits,  one  for  Rs.  2.500  and  the  other  for  the 
balance  of  the  debt.  Defendants  pleaded  that  both  suits  should  be  dis- 
missed, as  brought  in  contravention  of  the  requirements  of  s.  43  of  the 
Code  of  Civil  Procedure.  The  Lower  Courts  held  that  there  were  two 
*  distinct  causes  of  action,  and  decreed  both  claims  :  —Held,  on  second 

appeal,  that  plaintiff  had  only  one  cause  of  action,  and  that  the  decree  in 
one  of  the  suits  must  be  reversed.  APPASAMI  v.  RAMASAMI,  9  M.  279  = 
10  Ind.  Jur.  219  ...  591 

(15)  S.  43 — Cause  of  action — Splitting  a  claim  — Separate  suits  for  rent  due  for 

successive  years, — Petitioners  filed  two  suits  in  a  Small  Cause  Court  on  tho 
same  day  to  recover  rent  due  for  two  successive  years  under  the  same 
lease.  The  sum  of  the  two  claims  exceeded  the  pecuniary  limit  of  the 
Court's  jurisdiction.  The  suit  for  the  rent  of  toe  first  year  was  dismiss- 
ed under  s.  43  of  the  Code  of  Civil  Procedure,  on  the  ground  that 
the  claim  ought  to  have  been  included  in  the  suit  for  the  second  year's 
rent :  Held  that,  as  the  petitioners  had  no  intention  of  abandoning 
either  claim,  the  proper  coursa  was  to  allow  them  to  withdraw  both  suits 
and  file  a  fresh  suit  in  a  competent  Court.  ALAJU  v.  ABDOOLA,  8  M. 
'  U7  ...  103 

(16)  S.  43—  Declaration  of  title  to  continue  to  enjoy  separate  possession  of  land- 

Suit  Jor  partition. — The  plaintiffs  having  obtained  a  declaration  of  title 
to  continue  to  enjoy  separate  possession  of  certain  lands  sued  the  former 
defendants  agiin  for  partition  of  the  same  lands : — Held,  that  the  suit 
was  unnecessary  and  should  be  dismissed.  Per  cur. — The  claim  and  the 
remedy  mentioned  in  s.  43  of  the  Code  of  Civil  Procedure  have  reference 
to  the  cause  of  action  litigated  in  the  previous  suit.  ANDI  V.  THATHA, 
10  M.  347  •••  995 

(17)  S  43 — Lis  pendens. — N  being  mortgagee  in  possession  of  five-eighths  of  a 

pangu  (share)  of  certain  land— security  for  a  debt  of  Rs.  400— hypothe- 
cated his  rights  to  M  in  1876.  In  1878  K  bought  two-eighths  of  the  said 
five-eighths  from  the  mortgagor.  In  1879,  K  sued  N  claiming  possession 
of  his  two-eighths  on  payment  of  Rs.  400  and  obtained  a  decree  and  posses- 
sion thereof.  Ponding  this  suit,  N  assigned  his  mortgage  to  M.  M  was 
aware  of  the  suit,  and  K  was  aware  of  the  assignment  when  he  pnid 
Rs.  400  into  Court  for  N.  In  1883,  K  bought  the  remaining  three-eighth* 
from  the  mortgagor  and  sued  N  and  M  to  recover  possession  thereof.  M 
pleaded  that  the  suit  was  barred  by  a.  48  of  the  Code  of  Civil  Procedure, 
inasmuch  as  K  might  have  recovered  the  five  eighths  in  the  suit  against  N  : 
—Held,  that  this  plea  was  bad.  M  al*o  pleaded  that  he  had  a  valid 
mortgage  ovor  throe-eighths  -.-Held,  by  Muttusami  Ayyar,  J,  that,  if  the 
assignment  of  the  mortgage  by  N  to  M  was  a  real  transaction,  this  pica 
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was  g>x>d.  Per  Muttusami  Ayyar,  J. — The  doctrine  of  Us  pendens  can 
only  be  relied  on  as  a  protection  of  the  plaintiff's  right  to  property 
actually  sought  to  be  recovered  in  the  suit.  BBAHANNAYAKI  v.  KRISHNA, 
9  M.  92  ...  461 

(18)  Ss.  43,  373— Merger  of  securities.— On  the  5th  September  1874,  R,  a  Hindu, 

and  his  sons  borrowed  Rs.  5,000  from  V  and  mortgaged  to  him  certain 
land,  items  1,  2  and  3  On  the  7th  September  1874,  V  borrowed  Rs.  5,000 
from  R  N  and  mortgaged  his  rights  in  items  1  and  2  and  land  of  his 
own  to  R  N.  In  1877  R  N  bought  at  a  sale  in  execution  of  a  decree 
against  R  the  share  of  R.  in  the  said  items  1  and  2  subject  to  the 
mortgage  created  by  R  on  5th  September  1874  and  to  another  mort- 
gage created  by  R  on  llth  January  1875.  In  1830,  R  N  sued  V 
Rnd  the  sons  of  R  for  arrears  of  interest  due  under  his  mortgage  bond. 
This  suit  was  withdrawn  with  liberty  to  bring  a  fresh  suit  for  the  principal 
and  interest  due  under  the  bond.  In  1885,  R  N  sued  the  sons  of  R  and 
V  to  recover  principal  and  interest  due  under  his  mortgage  bond.  V  plead- 
ed that,  as  R  N  had  bought  R's  share  in  items  1  and  2.  subject  to  the 
mortgages  created  by  him,  R  N  's  rights  as  mortgagee  were  merged  iii  his 
rights  as  purchaser,  R's  sons  p'eaded,  inter  alia,  that  the  suit  was  barred  by 
the  provisions  of  ss.  43  and  373  of  the  Code  of  Civil  Procedure  : — Held, 
that  the  claim  of  R  N  was  neither  merged  nor  barred.  VENKATA  v. 
RANGA.10M.  160  862 

(19)  S.  45 — Hindu  Law — Suit  for    partition— Alienees  made  parties  to  suit — 

Onus probandi. — Where  a  suit  was  brought  by  Hindu  for  partition  of  family 
property  against  his  father,  brothers,  and  fifteen  others  to  whom,  it  was 
alleged,  the  father  had  improperly  alienated  numerous  parcels  of  the  said 
property  at  different  time^  : — Held,  that  the  better  course  was  for  the 
Court  to  have  ordered,  under  s.  45  of  the  Code  of  Civil  Procedure,  sepa- 
rate trials  to  be  held  in  respect  of  each  alienation.  In  a  suit  brought  by 
a  Hindu  to  contest  an  alienation  of  family  property  made  by  his  father, 
the  onus  of  proving  that  the  alienation  is  binding  on  the  son  lies  upon 
those  who  claim  the  benefit  of  the  alienation.  SUBRAMANYA  v.  SADA- 
SIVA,  8  M.  75  52' 

(20)  S.  57 — Plaint  presented  in  a  wrong  Court. — In  all  cases  where  no  option  as 

to  the  selection  of  the  Court  is  allowed  by  law  to  the  plaintiff,  a  plaint  pre- 
sented in  a  wrong  Court  must  be  returned  for  presentation  in  the  proper 
Court.  MUTTIRULANDI  v.  KOTTAYAN,  10  M.  211  ...  900 

(21)  S-  57  —  Suit  filed  in  wrong  Court — Return  of  plaint. — In  a  suit  filed  in  a  Dis- 

trict Munsif's  Court  to  recover  certain  land,  the  defendants  alleged  that 
the  value  of  the  land  was  understated  by  the  plaintiff  and  exceeded  by  far 
the  pecuniary  limit  of  the  Court's  jurisdiction.  Upon  enquiry  the  Mun- 
sif  found  this  allegation  to  be  true  and  directed  the  plaint  to  be  returned 
to  the  plaintiff  for  presentation  in  a  superior  Court.  The  plaint  having 
been  presented  in  the  Subordinate  Court,  the  Subordinate  Judge,  on  the 
authority  of  Jagjivan  Javerdhas  Seth  v.  Magdum  Alt  (7  B.  487',  dismiss- 
ed the  suit : — Held,  that  the  procedure  adopted  by  the  Munsif  was  correct. 
KANDU  v.  KONDA,  8  M.  62  ...  43 

(22)  Ss.  59,  63,  138,  139—  Appeal— Rejection    of  documents  admitted   by    Lower 

Court. — Certain  documents  having  been  allowed  by  t.fae  District  Muusif  to 
be  filed  by  the  plaintiff  during  the  trial  of  a  suit,  the  District  Judge,  on 
appeal,  held  that  he  was  bound  to  strike  them  off  the  file  on  the  ground 
that  they  were  not  filed  with  the  plaint  nor  entered  in  any  list  annexed 
to  the  plaint,  and  because  the  Munsif  had  not  recorded  any  reason  for 
admitting  them  : — Beld,  that,  as  the  documents  had  been  admitted  in 
evidence  by  the  Lower  Court,  the  Appellate  Court  was  bound  to  consider 
them.  MINAKSHI  v.  VELU,  8  M.  373  ...  256- 

(23)  Ss.  98,  99— Decree  passed  in  a  restored  suit  pending  appeal  against    order  of 

restoration. — A  suit  was  filed  in  a  Munsif's  Court,  but,  neither  party 
appeared  for  the  hearing,  and  the  suit  was  dismissed.  The  Munsif  subse- 
quently on  review  made  an  order  restoring  the  suit  and  eventually  decreed 
for  the  plaintiff.  The  defendant  in  the  meanwhile  appealed  to  the 
District  Court  against  the  order  of  restoration,  and  after  the  date  of  the 
decree,  the  District  Court  made  an  order  allowing  the  defendant's  appeal. 
The  plaintiff  appealed  to  the  High  Court  and  the  order  of  the  District 
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Court  was  reversed  and  the  order  of  restoration  upheld  : — Held,  that  the 
Munsif's  decree  was  not  passed  without  jurisdiction.  ALWAR  v.  SESHAM- 
MAL,  10  M.  290  ...  956 

(24)  Ss.  98,  99,  157,  158. — A  District  Munsif  struck  a  case    off  the    file   of    his 

Court  on  neither  party  appearing.  Subsequently  on  an  application  by 
the  plaintiffs  the  case  was  restored.  The  order  of  restoration  was  reversed 
by  the  District  Judge: — Held,  (1)  that  the  order  to  strike  off  the  case  was 
illegal;  (2)  that  assuming  that  the  case  was  dismissed,  no  appeal  lay  to  the 
District  Judge  whose  order  was  accordingly  made  without  jurisdiction. 
ALWAR  v.  SESHAMMAL,  10  M.  270  ...  941 

(25)  Ss.  100,  101,  108,  540—  Appeal  front  ex  parte  decree. — A  defendant  against 

whom  a  decree  has  been  passed  ex  parte,  and  who  has  not  adopted  the  pro- 
cedure provided  by  s.  108  of  the  Code  of  Civil  Procedure,  can  appeal  from 
such  decree  under  the  general  provisions  of  s.  540.  KARUPPAN  v.  AYYA- 
THORAI,  9  M.  445  ...  705 

(26)  Ss.  130,  387,  591,  622 — Interlocutory  orders  not  subject  to  revision. — Under 

s.  622  of  the  Code  of  Civil  Procedure,  interlocutory  orders  passed  under 
s.  387  refusing  applications  for  the  issue  of  a  commission  to  examine  wit- 
nesses, or,  under  s.  130,  directing  the  production  of  documents,  cannot  be 
revised.  NIZAM  OP  HYDERABAD,  In  re,  9  M.  256  ...  575 

(27)  S.  206 — Jurisdiction  of  Court  to  amend  its  decree  after  appeal. — Under  s.  206 

of  the  Code  of  Civil  Procedure  a  Court  has  power  to  amend  its  decree  by 
bringing  it  into  conformity  with  the  judgment  after  the  said  decree  has 
been  confirmed  on  appeal.  SUNDARA  v.  SUBBANNA,  9  M.  354  ...  642 

(28)  Ss.  206,  622 — Error  of  Law — Application   to   bring  decree  into  conformity 

with  judgment — Limitation  Act  not  applicable. — Applications  to  the  Court 
under  s.  206  of  the  Code  of  Civil  Procedure  are  not  governed  by  the  Limi- 
tation Act.  A  Small  Cause  Court  rejected  an  application  made  under 
s.  206  of  the  Code  of  Civil  Procedure  to  bring  a  decree  into  conformity 
with  the  judgment,  on  the  ground  that  a  former  application  had  been 
dismissed  for  default  and  the  petitioner  was  bound  to  apply  within  one 
month  from  the  date  of  dismissal  and  was  now  too  late.  On  an 
application  to  the  High  Court  under  s.  622  of  the  Code  to  set  aside 
this  order  : — Held,  that  the  High  Court  could  not  interfere.  JrVRAJI  v. 
PRAGJI,  10  M.  51  ...  786 

(29)  S.  223— See  Act  XI  of  1865  (SMALL  CAUSE  COURT),  8M.  8. 

(30)  S.  230 — Lmitation — Twelve  years  rule — "Law  in  force"  prior  to  that  Code- 

Includes  Act  X  of  1877.— In  s.  230  of  the  Code  of  Civil  Procedure,  1882, 
the  words  "  Law  in  force"  include  the  Civil  Procedure  Code,  1877,  as  well 
as  the  Limitation  Act  then  the  force  ;  Held,  therefore,  where  an  appli- 
cation for  execution  of  a  decree  of  1872  had  been  made  and  granted  in 
January  1882  and  under  s.  230  of  the  Code  of  Civil  Procedure  1877,  further 
execution  became  barred,  before  the  date  on  which  Civil  Procedure  Code, 
1882,  came  into  force,  that  no  application  within  three  years  from  such 
date  could  be  granted  under  s.  230  of  that  Code.  KOLLU  8HETTATI  v. 
MANJAYA.  9  M.  454  ...  711 

(31)  S.  232— Purchase  of  decree  by  creditor  of  one  of  several  judgment-debtors — 

Probability  of  decree  being  executed  against  another  judgment-debtor  no 
ground  for  refusing  execution  to  purchaser. — A  decree  for  damages  and 
costs  having  been  obtained  against  P  and  C,  A,  to  whom  P  was  indebted 
and  was  about  to  assign  property  as  security,  in  order  to  prevent  P  being 
adjudicated  an  insolvent,  and  with  a  view  to  execute  ihe  decree  against  C 
if  possible,  purchased  the  decree.  A  applied,  under  s.  232  of  the  Code  of 
Civil  Procedu-e,  for  leave  to  execute  the  decree.  This  application  was  re- 
jected by  Kernan,  J.,  on  the  ground  that  the  decree  wts  certain  to  be 
executed  against  C  and  nit  aaainst  P,  under  whose  orders  and  for  whose 
benefit  C  acted  when  he  infringed  the  right  of,  and  became  liable  in  dam- 
ages to,  the  plaintiff  in  the  suit:—  Held,  on  appeal,  that  the  benefit  likely 
to  be  gained  by  P  by  this  transaction  was  no  Hufficient  ground  for  refusing 
leave  to  A  to  execute  the  decree.  AORA  BANK  v.  CR1PPB,  8  M.  455  ...  311 

(32)  S.  244. — B  obtained  a  decree  on  a  settlement  of   accounts  made  with  V  as 

trustee  of  a  mutt.  V's  title  as  trustee  having  subsequently  been  nega- 
tived by  decree  and  the  title  of  3  declared,  B  applied  to  execute  his  decree 
against  the  property  of  the  mutt  and  to  have  S  substituted  as  party  to  the 
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suit  in  place  of  V.  The  application  was  rejected  by  the  Munsif ,  but  on 
appeal  the  District  Judge  made  S  a  party  and  reserved  for  determina- 
tion in  execution  proceedings  the  question  whether  the  debt  was  contracted 
for  the  benefit  of  the  mutt : — Held,  that  8  was  properly  made  a  party,  but 
that  it  was  not  open  to  him  to  raise  this  question  in  execution  proceedings 
SUDINDRA  v.  BUDAN,  9  M.  80=10  Ind.  Jur.  100  ...  452 

(33)  S.  244. — R  having  obtained  a  decree  for  money  against  K,   the  karnavan  of 

the  defendants,  K  died  and  the  defendants  were  made  parties  to  the  suit 
as  representatives  of  K.  Tarward  property  was  then  attached  by  R,  and 
the  defendants  having  objected,  the  Court  raised  the  attachment.  R  sued 
for  a  declaration  that  the  property  released  was  liable  to  be  sold  : — Beld, 
that  the  suit  was  barred  by  s.  244  of  the  Code  of  Civil  Procedure. 

RAVUNNI  MEMON  v.  KUNJU  NAYAR,  10  M.  117  =  11  Ind.  Jur.  150=11 

Ind.  Jur.  294  832 

(34)  S.  244 — Execution  proceedings — Re-valuation  of  improvements  allowed  for 

in  decree. — A  mortgagor  obtained  a  decree  for  redemption  on  payment  of 
the  mortgage  amount,  together  with  a  further  sum  assessed  as  the  value 
of  improvements  made  by  the  mortgagee.  When  the  decree-holder  applied 
for  the  execution  of  the  decree  it  was  contended  on  behalf  of  tire 
mortgagee  that  the  improvements  ought  to  be  re- valued  as  they  were  at  the 
time  of  execution  of  more  value  than  at  the  date  of  the  decree  :  — Beld, 
that  the  mortgagee  was  entitled  to  re-valuation  in  the  execution  proceed- 
iugs.  RAMUNNI  v.  SHANKU,  10  M.  367  ...  1009 

(35)  Ss,  244,  331,  332 — Decree  on  compromise — Execution  against  party  to  suit, 

not  party  to  compromise— Resistance  to  execution — Procedure. — In  a  suit 
for  partition  a  compromise  was  entered  into  by  all  the  parties  except  S, 
and  a  decree  obtained  on  the  terms  thereof.  In  execution  S  was  dispos- 
sessed and  presented  a  petition  to  the  Court,  objecting  that  the  decree  was 
not  binding  on  her.  The  petition  was  rejected  : — Held,  that  the  objec- 
tion raised  by  S  ought  to  have  baen  investigated  under  S.  244  of  the  Code 
of  Civil  Procedure,  and  that  S  was  entitled  to  appeal  against  the  order 
rejecting  the  petition.  SANKARAVADIVAMMAL  v.  KUMARASAMYA,  8  M. 
473  ...  324 

(36)  Ss.  244,  583. — The  Court  has  power  to  award  to   successful  appellant  inte- 

rest upon  an  amount  found  on  appeal  to  have  been  improperly  levied  in 
execution  of  a  decree.  AYYAVAYYAR  v.  8HASTRAM  AYYAR,  9  M.  506  ...  747 

(37)  Ss.  244,  583,  622— Claim  for  rateable  distribution  by  creditor  rejected— Sum 

detained  in  Court,  pending  application  to  High  Court — Application  rejected 
— Interest  on  sum  detained  claimed  in  execution — Procedure. — In  execution 
of  a  decree  by  R,  S,  another  creditor,  claimed  a  rateable  share  of  the  pro- 
ceeds realized.  His  claim  was  rejected.  Pending  an  application  to  the 
High  Court  under  s.  622  of  the  Code  of  Civil  Procedure  to  set  aside  tbia 
order,  the  share  claimed  by  S  was  detained  in  Court  at  bis  request.  The 
High  Court  rejected  the  application  of  S,  and  R  took  out  execution  for 
the  costs  incurred  therein  and  for  interest  on  the  sum  detained  in  Court  at 
the  request  of  S  : — Held,  that  the  interest  could  not  be  awarded  to  R  in 
execution  of  the  decree  for  costs.  8ANJIVI  v.  RAMaSAHI,  8  M.  494  ...  338 

(38)  Ss.  248,    295,  622 — Execution  proceedings — Rateable  distribution — Applica- 

tion for  further  execution — Notice. — A  and  subsequently  B,  obtained 
decree  against  X,  in  execution  of  which  the  same  land  was  attached,  and 
B  obtained  an  order  for  rateable  distribution.  Neither  decree  was  satisfied. 
A  then  applied  for  attachment  of  other  propertv  and  the  sale  was  fixed  for 
28th  September.  On  the  26th  September  B  filed  a  petition  for  further 
attachment  under  ss.  250,  274,  and  also  a  petition  for  rateable  distribu- 
tion under  s.  295  of  the  Code  of  Civil  Procedure.  The  District  Judge 
rejected  the  application  for  execution  as  being  too  late,  and  then  the  appli- 
cation under  s.  295,  because  no  application  for  execution  was  pending. — 
Held,  on  appeal  that  the  petition  for  execution  was  wrongly  rejected,  but  the 
High  Court  could  not,  under  s.  622  of  the  Code  of  Civil  Procedure,  revise 
the  order  rejecting  the  application  under  s.  295  for  rateable  distribution. 
VENKATARAMAN  v.  MAHALINGAYYAN,  9  M.  508  749 

(39)  S.  258— Contract  to  certify  satisfaction  of  decree — Breach — Suit  for  damages. 

— The  provision  in  s.  258  of  the  Code  Civil  Procedure,  1882,  which 
forbids  any  Court  to  recognize  a  payment  under,  or  an  adjustment  of,  a 
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decree,  unless  certified  to  the  Court  executing  the  decree,  does  not  debar  a 
suit  for  damages  for  a  breach  of  a  contract  to  certify.  MALLAMMA  v. 
VENKAPPA,  8  M.  277  <F.B.)  ...  191 

(40)  S.  258 — Satisfaction  of  decree  not  certified — Fraudulent   execution  — Charge 

under  Penal  Code,  s.  213  —  Proof  of  payment. — S.  258  of  the  Code  of 
Civil  Procedure,  which  provides  that  no  payment  or  adjustment  of  a  decree 
not  certified  to  the  Court,  as  in  the  said  section  provided,  shall  be  recog- 
nized by  any  Court,  does  not  debar  a  Criminal  Court  from  recognizing 
such  payment  where  the  decree-holder  is  charged  wioh  fraudulently  execut- 
ing a  satisfied  decree.  QUEEN-EMPRESS  v.  PlLLALA,  9  M.  101=  1  Weir 
183  ...  467 

(41)  S.  266,  Explanation  (6)— See  ARMY  ACT,  1881,  9  M.  170. 

(42)  S.    268  -Decree— Execution— Attachment -Deposit   by  servant  of  Railway 

Company — Rights  of  attaching  creditor.  Where  money  deposited  wish  a 
railway  company  by  one  of  its  servants  as  a  guarantee  for  the  due  perform- 
ance of  his  duties  was  attiched  by  a  judgment  creditor  of  such  servant 
under  s.  268  of  the  Code  of  Civil  Procedure  : — Held,  that  the  creditor  was 
not  entitled  to  have  his  decreo  satisfied  out  of  the  deposit,  but  was  entitl- 
ed to  a  stop  order  under  cl.  (a)  of  s.  268,  and  also  to  payment  of  the 
interest,  if  any,  due  by  tha  company  on  such  deposit  to  the  servant. 
KARUTHAN  v.  SUBRAMANYA,  9  M.  203  ...  538 

(43)  Ss.  268,   274  —  Sale  of  interest  of  obligee  in  a  hypothecation  bond. — The 

interest  of  the  obligee  in  a  bond  hypothecating  certain  land  as  security 
for  a  debt  having  been  attached  under  s.  274  of  the  Code  of  Civil  Procedure 
and  sold,  a  suit  was  brought  by  tbe  purchaser  upon  the  said  bond  ;  it 
WMS  objected  that  the  suit  WHS  not  rnai ti tamable  because  the  bond  had 
not  been  also  attached  as  a  deb  >  under  a.  268:  —Held,  that  the  face  of  the 
bond  not  having  been  attached  as  a  debt  under  s.  268,  did  not  affect  the 
right  of  the  purchaser  to  realize  the  amount  due  under  it.  SAMI  v. 

KBISHNASAMI,  10  M.  169  ...        869 

(44)  Ss.  269,  284,  287  (e),  301 — Attachment  of  a  debt  due  to  a  judgment-debtor— 

Sate  of  debt — Payment  into  Court — Prohibitory  order. — A  decree-holder  by 
a  prohibitory  order  made  under  s.  26S  (a)  of  the  Civil  Procedure  Code 
attached  a  debt  due  to  his  judgment-debtor.  The  debt  was  not  paid  into 
Court : — Held,  that  the  Court  cannot,  under  s.  268,  of  the  Code  of  Civil 
Procedure,  call  on  a  person  subject  to  a  prohioitory  order  to  pay  or  show 
cause  wny  he  should  not,  pay  bis  debt  into  Court.  Tae  Court  is  bound  to 
satisfy  itself  that  a  debt  is  due,  the  debt  must  then  be  sold  and  delivery 
made  under  88.  234  and  301  nf  cha  Code  of  Civil  Procedure,  SIRIAH  v. 
MUCKANACHARY,  10  M.  194  ...  888 

(45)  S.  276— See  INSOLVENCY  ACT,  11  and  12  Vic.  ch.  21,  8  M.  554. 

(46)  Ss.  276,  '295— See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),   8  M. 

573. 

(47)  8.  283  -See  ACT  XI  OP  1865  (SMALL  CAUSE  COURT),  9  M.  206. 

(48)  S.  292 — Pleaders  not  officers  of  the  Court  within  ths  meaning  of  that  ssction. 

—  Pleaders  of  parties  to  a  suit  are  not  debarred  by  s.  292  of  the  Code  of 
Civil  Procedure  from  purchasing  property  sold  in  execution  of  the  decree. 
ALAGIRISAMI  v.  RAMANATHAN,  10  M.  Ill  ...  827 

(49)  S.   295  —Mortgage— Sale   by   first  mortgagee — Arrears  of  rent — Claim   by 

puisne  mortgagee  on  proceeds  of  sale— Limitation  Act,  sell.  II,  arts.  12,  13. 
— Certain  land  was  mortgaged  to  A  with  possession  to  secure  tbe  repay- 
ment of  a  loan  of  Rs.  2,000  and  interest.  It  was  stipulated  in  the  deed 
that  the  interest  on  the  debt  should  be  p  vid  out  of  the  profits,  and  the 
balance  paid  to  the  mortgagors.  By  an  agreement  subsequently  made, 
it  was  arranged  that  the  mortgagors  should  remain  in  possession  and  pay 
rent  to  A.  A  obtained  a  decree  for  Rs.  2,000  and  atreirs  of  rent  and 
costs,  and  for  the  sale  of  the  laud  in  satisfaction  of  the  amount  decreed. 
The  lind  was  sold  for  Rs.  2.855  in  March  1881.  In  May  1881  ti,  a  puisne 
mortgagee,  applied  to  the  Court  for  payment;  to  him  of  R*.  500  of  this 
sum,  alleging  that  A  was  entitled  only  to  Rs. 2, 000  and  Rs.280ost8,  but  not 
to  arrears  of  rent,  in  preference  to  his  claim  as  second  mortgagee.  Toe 
claim  of  B  was  rejected  on  the  27th  May  1881  and  the  whole  amount  p»id 
out  to  A.  In  February  1882,  B  (who  had  filed  suit  on  the  23rd  Maroh  1881) 
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obtained  a  decree  upon  his  mortgage.  On  the  23rd  May  1384,  B  sued  to 
recover  Rs.  510  paid  to  A  on  account  of  rent  on  the  '27th  May  1881.  The 
Lower  Court  dismissed  the  suit  on  the  grounds  (l)  that  A  was  entitled  to 
treat  the  arrears  of  rent  as  interest ;  (2'  that  the  suit  was  barred  by  limi- 
tation :  —Held,  on  second  appetl,  that  B  was  entitled  to  recover  the  sum 
claimed.  SlVABAMA  v.  SUBBAMANYA,  9  M.  57  =  9  Ind.  Jur.  385  ...  437 

(50i  S.  295— See  ACT  XI  OF  1865  (SMALL  CAUSE  COURT),  9  M.  250. 

(51)  S.  295 -See  CIVIL  PROCEDURE  CODE   (ACT  XIV  OF  1892)  10  M.  57. 

(52)  S.  311 — "  Decree- holder"  not  res 'ricted  to   decree-holder  who   has   attached, 

but  includes  one  entitled  to  ratable  distribution  under  s.  295. — Where  one 
decree-holder  had  attached  certain  Itnd  and  another  decree  holder  against 
the  same  debtor  had  entitled  himself  to  ratable  distribution  of  the  assets 
under  s.  '295  of  the  Code  of  Civil  Procedure: — Held,  that  the  latter  was  enti- 
tled to  apply,  under  s.  311  of  the  Code,  to  set  aside  the  sale  on  the  ground 
of  material  irregularity.  LAKSHMI  v.  KUTTUNNI,  10  M.  57  ....  7-90 

(53)  Ss.  313,  315— Refund  of  vurcJiase-money — Limitation  Act,  sch.  II,  art.  174. — 

Under  s.  313  of  the  Code  of  Civil  Procedure  a  purchaser  at  a  sale  in  execu- 
tion of  a  decree  may  resist  the  confirmation  of  the  sale  and  prevent  iss 
conclusion,  while  under  s.  315  he  may  apply,  after  the  cinfirmation  of 
the  sale,  for  refund  of  the  purchase-money  on  the  ground  that  nothing 
passed  by  the  sale.  To  entitle  a  purchaser.  un<1pr  para.  2  of  s.  315  of 
the  Code  of  Civil  Procedure,  to  a  refund  of  purchase-miney,  it  is  not 
necessary  that  a  Court  should  have  decided  in  other  proceedings  that  tfbe 
judgmant-debtor  had  no  saleable  interest  in  the  prooertv  which  purport- 
ed to  be  sold,  or  that  the  purchaser  should  have  obtained  actual  posses- 
sion and  have  been  deprived  thereof.  SlVABAMA  v.  RAMA,  8  M.  99  ...  70 

(54)  S.    315 — Refund  of  purchase-money. — Upon   an  application   for   refund  of 

purchase-money  under  s.  315  of  the  Code  of  Civil  Procedure,  the  Munsif 
being  of  opinion  that  the  purchaser  had  in  collusion  with  the  judgment- 
debtor  run  up  the  price  of  the  land  at  auction  far  beyond  its  value  with  a 
view  to  prevent  other  property  attached  from  being  sold  to  satisfy  the  decree, 
rejected  the  application,  except  as  to  a  sum  of  Rs.  50,  which  represented 
the  alleged  value  of  the  judgment-debtor's  interest  in  the  land  brought  to 
sale  by  the  decree-bolder: — Held,  that,  as  the  judgment-debtor  was  found 
to  have  no  interest  in  the  laud,  the  purchaser  was  entitled  to  a  refund  of 
the  money  paid  to  the  decree-holder.  KUNHI  MOIDIN  v.TARAYIL  MOIDIN, 
8M.  101  ...  71 

(55)  Ss.  315,  622  —Where  an  order  was  pasaei  under  s.  315  of  the  Code  of  Civil 

Procedure  directing  refund  to  a  purchaser  in  execution  of  a  decree  in  a 
suit  in  which  A  second  appeal  lay  to  the  High  Court  :  —Held,  that 
under  s.  622  of  the  Code  of  Civil  Proceiure,  the  High  Court  could  set 
aside  the  order  because,  the  judgment-debtor  having  been  found  to  have 
a  saleable  interest,  the  Lower  Court  had  no  power  to  order  a  refund. 
KUNHAMED  v.  CHATHU,  9  M.  437  ...  099 

(56)  S.  317 — Benami  purchaser — Stranger  to  the   transaction  mt  affected  — In  a 

suit  by  A  against  B  and  C  to  recover  land.  A  alleged  that  B  bought  the 
land  at  a  Court-sale  on  his  behalf.  B  did  not  contpst  the  suit.  C,  who 
did  not  claim  under  B,  pleaded  that  A  could  not  recover  by  reason  of  the 
provisions  of  s.  317  of  the  Code  of  Civil  Procedure  -.  —  Held,  that  s.  3W 
only  enabled  the  certified  purchaser  and  those  claiming  under  him  to 
avoid  arrangements  made  with  him  in  the  nature  of  a  trust,  and  was  no 
bar  to  the  suit.  RAMAKBISHNAPPA  v.  ADINARAYANA,  8  M.  511  =  10  Ind. 
Jur.  20  ...  349 

(57)  Ss.  318,   335 — Suit  to  recover   possession  of  property  soil  in  execution  of 

decree. — 8.  attached  certain  land  and  a  house  in  execution  of  a  decree 
against  R.  M  put  in  a  claim,  under  s.  278  of  the  Code  of  Civil  Procedure, 
alleging  that  he  was  in  possession  as  purchaser  from  R.  The  claim  was 
rejected.  No  suit  was  brought  by  M  to  contest  this  order.  S  purchased 
the  said  land  and  house  in  execution  and  obtained  a  sale  certificate.  In 
1884  S  sued  M  to  recover  possession  of  the  land  and  house,  alleging  fchafc 
in  execution  proceedinss  in  1882  he  had  been  put  into  possession  of  the 
land,  but  not  of  the  house,  which  was  found  locked  up  by  the  Court  amin, 
and  that  M  prevented  him  from  enjoying  both  the  land  and  house.  M 
pleaded  that  S  had  never  been  put  into  possession,  and  again  set  up  his 
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title  as  purchaser  from  R  and  possession  under  such  title.  The  Munsif 
found  that  8  had  been  put  into  formal  or  constructive  possession  of  the 
land,  but  not  of  the  house,  and  decreed  the  claim.  On  appeal  the  District 
Ju^ge  held  that  S  was  hound  to  proceed  according  to  the  provisions  of 
s.  335  of  the  Code  of  Civil  Procedure  to  recover  possession,  and  could  not 
brine;  a  sepaiate  suit :  -Held  that,  whether  there  had  been  legal  delivery 
or  not,  the  suit  was  not  barred.  SEVU  v.  MUTTUSAM[,  10  M.  53  =  11 
Ind.  Jur.  19  ...  737 

<58)  S,  331  —  Civil  Courts  Act,  Madras,  1873,  s.  12 — Jurisdiction -Claim  below 
ordinary  pecuniary  limit. — A  Court  executing  a  decree  ootaina.  by  virtue 
of  s.  831  of  the  Code  of  Civil  Procedure,  a  spscial  jurisdiction  which 
enables  it  to  try  a  claim,  of  which  the  value  of  the  subject-matter  falls 
below  the  pecuniary  limits  of  its  ordinary  jurisdiction.  By  virtue  of 
s.  6l7  of  the  Code  of  Civil  Procedure,  a  superior  Court  may,  for 
sufficient  cause,  transfer  a  claim,  registered  under  s.  331,  to  a  Subor- 
dinate Court  for  trial.  SlTHALAKSHMI  v.  VYTHILINGA  8  M.  548  >(F.B.)  375 

•(59)  Ss.  332  —  Limitation  Act,  sch,  7.1,  arts.  11,  13. — Where  an  application  was, 
made  under  s.  332  of  the  Code  of  Civil  Procedure  for  possession  of 
property  and  rejected,  and  the  applicant  brought  a  suit  to  recover  the 
property  more  than  one  year  subsequent  to  the  order  rejecting  the  appli- 
cation : — Held,  that  the  suit  wasnotbarredeitherbyart.il  or  art.  13 
of  scb.IIof  the  Indian  Limitation  Act,  1877.  AYYASAHI  v.  BAMIYA, 
8  M.  82  ...  57 

<60)  Ss.  335,  623— Limitation  Act— Act  XV  of  1877,  sc/i.  II,  art.  11— Order 
disallowing  claim  in  execution  proceedings — Review  of  judgment — Mala- 
bar Law — Personal  decree  against  karnavan. — Where  a  review  of  judg- 
ment was  applied  for  on  the  ground  of  the  subsequent  publication  of  the 
report  of  a  High  Court  decision  on  a  point  of  law  which  governed  the  case 
but  which  had  not  been  urged  at  the  previous  hearing,  it  was  considered 
that  the  applicant  was  not  to  blame  for  his  omission  to  bring  the  decision 
to  the  notice  of  the  Court  at  the  first  hearing,  and  the  application  for 
review  of  judgment  was  granted.  A  sued  for  possession  of  certain  shops 
belonging  to  a  Malabar  tarwad,  which  had  been  attached  in  execution  of 
a  personal  decree  passed  against  a  karnavan  in  a  suit  on  a  private  debt. 
In  the  execution  proceedings,  an  objection  petition  was  put  in  stating 
that  r,he  shops  were  sridhanam  and  was  rejected  ;  and  the  order  of  rejec- 
tion was  oot  appealed  against  for  one  year  Respondents  Nos.  1  to  4, 
the  husbands  of  the  persons  who  put  in  the  objection  petition,  were  in 
possession  and  were  now  sued  for  possession.  The  plaintiff  was  assignee 
of  the  purchaser  at  the  execution  sale  : — Held,  that  upon  the  facts  found, 
the  plaintiff  acquired  nothing  under  the  Court  sale.  Per  cur. — An  order 
rejecting  a  claim  petition  under  s.  335  of  the  Civil  Procedure  Code,  not 
being  appealed  against  within  one  year  acquires  the  force  of  a  decree. 
ACHUTA  v.  MAM&fAVU,  10  M.  357.  ...  1002 

61)  Ss.  33G,  341,  344,  349-  Judgment-debtor — Imprisonment — Discharge.— Sec- 
tions 336  and  349  of  the  Code  of  Civil  Procedure,  1982,  are  applicable  to 
judgment-debtors  under  arrest,  but  not  committed  to  jail.  A  judgment- 
debtor  committed  to  jail  can  only  be  discharged  under  B.  341.  In  re 
QUARME,  8  M.  563  •••  344 

<62)  Ss.  386,344,  6!8  —Discharge  of  judgment-debtor  arrested  under  decree  of 
High  Court.  —  A  judgement-debtor  having  been  arrested  in  execuiirm  of  a 
decree  of  the  High  Court  iu  its  Original  Civil  Jurisdiction  and  brought 
before  the  Court  under  the  provisions  of  s.  336  of  the  Code  of  Civil 
Procedure,  claimed  to  be  discharged  on  the  ground  that  he  intended  to 
apply  to  the  Court  to  be  declared  an  insolvent  either  under  the  provisions 
of  oh.  XX  of  the  Code  or  of  Hand  12  Viet.'  (cl  22  .—Held,  that  the  judg- 
ment debtor  on  expressing  his  intention  to  file  a  petition  and  schedule 
under  11  and  12  Viet.,  c.  Ul,  and  complying  with  the  conditions  of 
P.  336  of  the  Code  of  Civil  Procedure  was  entitled  to  be  discharged. 
Ex  parte  PlNSBNT  8  M.  276  —  190 

(63)  S.  341—  Decree— Execution— Arrest  -  Non-payment  of  subsistence-money — 
Discharge— lie-arrest.— The  discharge  of  a  judgmeut-debtor  before  impri- 
sonment on  account  of  the  non-payment  of  the  subsistence-money  for  the 
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debtor  is  no  bar  to  the  debtor  being  re-arrested.     SUBBA  v.  VENKATA, 

8  M.  21  ...  15 

(64)  S.  373 — Jurisdiction — Suit  to  declare  land  liable  to  be  sold  in  execution  of 

decree — Civil  Prccedure  Code,  s.  373  -  Withdrawal  of  part  of  claim. — In 
a  suit  brought  in  a  District  Munsif's  Court  to  declare  cer;*tin  land  liable 
to  be  sold  in  execution  of  a  decree  for  more  than  Rs.  2,500,  the  defend- 
ants pleaded  that  the  Court  had  no  jurisdiction.  The  Munsif  allowed 
the  plaintiff  to  amend  the  plaint  by  stating  tb.it  he  abandoned  his  claim 
to  execute  the  decree  against  the  land  lor  more  than  Rs.  2,500.  On 
appeal,  the  District  Judga  held  that  the  plaint  could  not  be  amended 
after  the  fint  hearing  : — Held,  on  appeal  to  the  High  Court,  that  the 
claim  was  not  one  which  couli  be  amended  so  as  to  bring  the  suit  within 
the  pecuniary  jurisdiction  of  the  District  Munsif.  ANNAJI  v.  RAMA 
KURUP,  10  M.  15-2  ...  857 

(65)  S.  375 — Agreement  to  compromise  appeal— Petition  to  Court  by  both  parties 

— Consent  withdrawn  before  decree  by  one  party— Remedy — Transfer  of 
Property  Act,  s.  59 — Charge  on  immoveable  property — Oral  agreement  as 
to  terms  of  compromise  of  suit  — Terms  of  compromise  in  dispute-— Proof  by 
affidavit  and  further  evidence.— The  parties  to  an  appeal,  in  which  an 
issue  had  been  remitted  for  tml  to  the  Lower  Court,  having  presented  a 
petition  to  the  Lower  Court,  stating  that  the  suit  had  been  compromised 
and  the  terms  of  the  compromise,  requested  the  Lower  Court  to  move  the 
Appellate  Court  to  pass  a  decree  in  accordance  with  such  terms.  Before  a 
decree  was  passed,  one  of  the  parties  objected  to  the  compromise  being 
accepted  : — Held,  that  it  was  open  to  the  Court,  such  objection  notwith- 
standing, to  pass  a  decree  in  accordance  with  the  agreement.  An  oral 
agreement  by  the  parties  to  a  suit  that  a  decree  be  passed  creating  a  charge 
on  immoveable  property  above  Rs  100  in  value,  is  not  rendered  inopera- 
tive by  s  59  of  the  Transfer  of  Property  Act.  The  parties  to  an  appeal 
applied  to  the  Court  to  pass  a  decree  in  accordance  with  the  term-t  of  a 
compromise,  and,  before  decree  was  passed,  one  of  the  parties  objected  to 
such  decree  being  passed  on  the  ground  that  certain  conditions  precedent 
to  be  performed  by  the  other  party  had  not  been  performed.  The  Court 
(this  being  denied  by  the  other  party)  called  for  affidavits  in  proof  of  the 
terms  of  the  agreement  of  compromise,  and,  these  being  found  not  to  be 
sufficiently  conclusive,  directed  the  Lower  Court  to  take  evidence  on  the 
point.  APPASAMI  v.  MANIKAM,  9M.  103  ...  468 

(66)  S.   375 — Compromise  of  swt  —  Consent  withdrawn  before  decree. — By   an 

agreement  made  in  writing  before  the  hearing,  the  parties  to  a  suit  entered 
into  a  compromise  by  which  the  plaintiff  agreed  for  consideration  to  with- 
draw the  suit.  When  the  case  came  on  for  bearing,  plaintiff  refused  to 
fulfil  his  promise.  Tbe  defendant  having  produced  the  agreement,  the 
Munsif  held  that  it  must  be  enforced,  and  dismissed  the  suit.  On 
appeal,  the  District  Judge  held  that  the  agreement  could  not  be  treated 
as  a  compromise  as  the  plaintiff  did  not  consent,  and  remanded  the  suit : 
—  Held,  that  the  agreement  could  be  enforced.  KARUPPAN  v. 
RAMASAMI,  8M.  482  ...  330 

(67)  Ss.  404,  406  —Application  for  permission   to  sue  as  paupers,   presented  by 

several  paupers  jointly. — The  mere  fact  that  several  persons  jointly  present 
an  application  for  permission  to  sue  as  paupers  does  not  authorize  the 
Court  to  entertain  it  on  behalf  of  applicants  who  do  not  appear  in  person. 
BURGESS  v.  BIDDEN,  10  M.  193  ...  887 

(68)  S.  468— Army  Act  of  1881,  44  and  45  Vic.  c.   58,  ss.   144,  151— Jurisdiction 

of  Small  Cause  Court  over  soldiers- -A  sued  a  soldier  to  recover  a  debt 
not  amounting  to  £30  -.—Held,  that  the  suit  was  cognizable  by  a  Court  of 
Small  Causes  Semble. — The  Commanding  Officer  of  the  defendant  is 
bound  to  cause  the  summons  of  the  Small  Cause  Court  to  be  served  on 
him.  MAHOMED  v.  AGGAS,  10  M.  319  ...  976- 

(69)  Ss,  483,  484,  618— Attachment  before  judgment — Property  not  in  jurisdiction. 

— Under  the  provisions  of  ss  483  and  484  of  the  Code  of  Civil  Procedure, 
1882,  properti  of  the  defendant,  which  is  not  within  the  jurisdiction  of 
the  Court,  cannot  be  attached  before  judgment.  KRISHNASAMI  v.  ENGEL, 
8  M.  20  ...  14 
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(70)  S.  503 — Powers  of  receiver. — In  1879,  a  zamindar  granted  a  lease  of  part  of  the 

zamindari  for  twenty  years,  reserving  a  rent  of  18,090  rupees  per  annum 
In  1881,  the  zamindari  having  been  attached  by  a  creditor,  the  zamiadar 
granted  a  new  lease  in  perpetuity  in  lieu  of  the  former  lease,  reserviag  a 
rent  of  Rs.  12, 000  a  year.  A  receiver  of  the  zamindari  having  subsequently 
been  appointed  with  full  powers  under  the  provisions  of  s.  503  of  the 
Code  of  Civil  Procedure,  sued  the  lessee  to  recover  rent  at  the  rate 
reserved  in  the  first  lease  from  1881  :  Held,  that  the  receiver  was  entitled 
to  recover  the  rent  ci-iimed.  The  provisions  of  s.  503  of  ,the  oode 
of  Civil  Procedure  were  intended  to  declare  that  the  receiver,  in  respect 
of  all  property  which  was  or  could  be  attached,  had  the  powers  of  the 
owner  a*  they  existed  at  the  time  the  property  was  brought  under  the 
orders  of  the  Court  by  attachment,  provided  toat  they  hava  not  ceased  by 
operation  of  law.  GOPALASAMI  v.  SANKARA,  8  M.  418  =  9  Ind.  Jur.  308.  287 

(71)  S.  503  —Receiver,  Appointment  of ,  after  decree — Limitation  Act,   s.  15 — In- 

junction.— In  a  suit  brought  in  1880  by  the  widow  of  a  deceased  partner, 
to  wind  up  a  partnership,  the  surviving  partner  was  prohibited  by  the 
Court,  at  the  instance  of  the  plaintiff,  from  collecting  debts  due  to  the 
firm  ;  but.  leave  was  given  to  apply  for  the  recovery  of  debts  which  might 
become  barred  by  limitation.  After  deco-a,  on  the  application  of  the  plaint- 
iff, a  receiver  was  appointed  under  s.  503  of  the  Code  of  Civil  Procedure 
to  collect  outstanding  debts  for  the  purpose  of  executing  the  decree.  The 
receiver  having  sued  in  1883  to  reoover  a  debt  which  was  due  to  the  firm 
in  1879.  the  suit  was  dismissed  (1)  on  the  ground  that  the  appointment 
of  a  receiver  after  decree  was  ultra  vires  ;  (2j  be^au^e  tbe  debt  was  burred 
by  limitation  :  Held,  (1)  that  the  appointment  of  tbe  receiver  was  valid, 
(2)  that  under  s.  15  of  the  Limitation  Act  the  suit  was  not  barred. 

SHUNMUGAM  v.  MOIDIN,  8  M.  229 

(72)  S.  503—  Receiver—  Powers — Limitation — Cause  of  action.  —  A  zamindari  was 

attached  in  execution  of  certain  decrees  agtinsfi  the  zamindar,  and  the 
plaintiff  was  appoiritel  receiver  with  full  powers,  under  s.  503  of  the  Code 
of  Civil  Procedure,  to  manage  the  ztmindari.  Before  the  appointment  of 
tbe  receiver,  the  zamindar  had  expended  certain  sums  at  the  defendant's 
request  to  repair  a  tank  for  the  irrigation  of  lands  held  by  them  in  com- 
mon with  him.  This  suit  was  brought  to  reoover  the  sums  so  expended. 
It  wis objected  that  the  receiver  could  nob  maintain  tbe  suit  on  the 
ground  toat  the  sum  sued  ior  wis  neither  the  subject  of  a  suit  against  the 
zemindar  nor  property  attached  in  rxecution  of  a  decree  against  him  : 
Held,  that  the  receiver  could  maintain  the  suit.  It  was  also  contended 
that  the  suit,  whether  viewed  as  one  for  contribution  or  upon  a  contract, 
was  barred  by  limitation  in  respect  of  all  payments  made  by  the  zimia- 
dar  more  than  three  years  before  the  suit  ;  and  further,  that  the  receiver 
could  only  sue  the  defendants  severally  for  th*ir  proporuon+te  shares  of 
the  sum  claimed  .  Held,  that  tbe  suit  being  for  work  and  labour  done 
at  their  request  wa*  not  barred  by  limitation,  an!  thit  the  defendants 
were  j  >intly  and  bevewlly  liable  for  the  sum  sued  for.  SUNDARAM  v. 

SANKARA,  9  M.  334  628 

(73)  Ss.  503,   506,  588—  Receiver,   appointment  of —Appealable  order. — An  order 

rejecting  an  application  to  appoint  a  Receiver  is  an  order  passed  under 
R  503,  an-1  is  therefore  appealable  under  a.  588  cl.  24  of  the  Code  of  Civil 
Procedure  VENKATA8AMI  v.  8TRIDAVAMMA.  10  M.  179  (F.B  )  ...  876 

(74)  Ss.  50G,  622— A  ward-  Error  of  procedure— Belief  refused  on  equitable  grounds. 

— R.  M,  party  to  a  suit,  having  authorised  his  agent  to  conduct  the  ,-uit, 
the  agent  consented  to  the  case  being  referred  to  arbitration  by  the  Court. 
The  arbitration  was  carried  on  to  the  knowledge  and  with  the  assent  of  R. 
M.  On  an  application  by  R.  M.,  under  s.  622  of  the  Code  of  Civil  Proce- 
dure, to  set  aside  the  award  made  by  the  arbitrators  on  tbe  ground  (1)  that 
his  pleader  had  not  been  authorised  in  writing,  as  required  by  s.  506 
of  the  Code  to  apply  for  arbitration,  and  (2i  that  he  himself  had  not  con- 
sented to  the  reference  :  Held,  that  under  the  circumstances,  R.  M.  was 
not  entitled  to  relief.  UNNIRAMAN  v.  CHATHAN.  9  M.  461 

(75)  Ss.  508.  521,  5-22,  622—  M  VIII  oM859,  a.  818- Awird  mide  after  time 

allowed  by  Court,  invalid, — when  the  tim«  runs.— An  order  of  reference  to 
arbitration  was  made  on  2 1st  January.  Sir  weeks'  time  was  allowed  for 
the  return  of  the  award.  No  application  was  made  for  extension  of  time. 
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The  award  having  been  returned  on  8ch  May,  the  Court  refused  to  give 
judgment  in  accordance  with  it  under  s  522  of  the  Code  of  Civil  Pro- 
cedure, on  the  ground  that  it  was  not  valid.  The  plaintiffs  now  peti- 
tioned High  Court  under  s.  622  of  the  Code  of  Civil  Procedure  :  Held, 
that  the  award  was  invalid  and  the  Court  had  not  failed  to  exercise 
jurisdiction  within  the  meaning  of  s  622  ot  the  Code  of  Civil  Procedure. 
SIMSON  v.  VENKATAGOPALAM,  9  M.  475  ...  726 

(76)  S.  589— Sanction  granted  to  two  persons  separately  to  institute  suit  in  respect 

of  branch  of  charitable  trust- — R.  instituted  a  suit  with  the  Collector's 
sanction  to  compel  the  performance  of  a  charitable  trust ;  D,  was  subse- 
quently joined  as  plaintiff,  having  also  obtained  the  Collector's  sanction 
to  institute  the  suit  :  Held,  that  the  sanction  obtained  by  D,  related  back 
to  the  institution  of  the  suit.  RAMAYYANGAR  v.  KRISHNAYYANGAB, 
10  M.  185  ...  881 

(77)  Ss.  544,  622 — Appeal  against  appellate  decree  by  party  to  suit  who  did  not 

apjueoJ  against  original  decree-—  S  having  mortgaged  land  to  K.  as  security 
for  a  debt,  sold  it  to  V.  who  undertook  to  pay  the  debr.-  K  alleging  that 
C  had  undertaken  either  to  make  V  pay  the  debt  or  to  execute  a  mortgage 
of  his  own  land  to  secure  its  repayment,  and  that  Vhad  dispossessed  him, 
sued  S,  V  and  C  to  recover  the  debt;  by  sale  of  the  land  mortgaged,  mesne 
profits  from  V,  and  costs  from  S,  V  and  C.  The  District  Munsif  decreed 
payment  against  S  ;  mesne  profits,  and,  in  default  of  payment  by  S,  a 
sale  of  the  land  against  V ;  and  costs  against  S.  V  and  C.  V  and  G 
appealed  against  this  decree.  The  Subordinate  Judge  found  that  the  debt 
had  been  paid  and  held  that,  even  if  the  debt  had  not  been  paid,  K  had 
no  cause  of  action  against  V  or  8,  but,  if  at  all,  against  C,  and  dismissed 
the  suit  as  against  V.  The  Subordinate  Judge  also  held  that  he  had  no 
jurisdiction  to  interfere  with  the  decree  against  S,  and  saw  no  reason  to 
interfere  with  the  decree  against  C.  S  appealed  against  this  decree: 
Held,  that  even  if  S  was  not  entitled  to  appeal  in  order  to  have  the  decree 
against  him  set  aside,  the  error  of  the  Subordinate  Judge  could  be 
corrected  under  s.  622  of  the  Code  of  Civil  Procedure  by  a  direction  to 
exercise  the  discretionary  power  given  by  s.  544  of  the  said  Code. 
SESHADRI  v.  KRISHNAN,  8  M.  192  ...  133 

(78)  S-  561 — Appeal  from  appellate  decree  disallowing  memorandum  of  objections 

— Limitation  Act — Act  XV  of  1877,  s.  12 — Karnam — Rights  of  de  facto 
karnam.—  A  filed  a  plaint  on  28th  June  1882,  for  a  declaration  of  his  title 
as  karnam  of  a  village  and  for  arrears  of  dues  payable  to  him  as  such,  in- 
cluding those  for  fasli  1288,  which  accrued  due  on  1st  July,  1879.  His 
family  had  held  the  office  and  discharged  its  duties  for  three  generations, 
but  there  was  no  evidence  of  any  formal  appoiniment  of  A,  or  his  ances- 
tors :  Held,  that  the  plaintiff  was  entitled  to  the  dues  as  de  facto  karnam, 
and  h's  claim  was  not  barrer)  in  respect  of  any  of  the  arreir^  claimed.  Per 
eur — The  preliminary  objection  taken  by  the  respondent  that  no  second 
appeal  lies  from  so  much  of  the  decree  of  the  Subordinate  Judge  as  dis- 
allowed the  objections  filed  by  the  appellant  under  s.  561  of  the  Code  of 
Civil  Procedure,  is  without  weight.  GANAPATI  v.  SlTHARAMA,  10  M. 
292  ...  957 

(79)  S.  561— See  HINDU  L \\V-PARTITION,  8  M.  214. 

(80)  Ss.  362.  563.  566  —  Illegal  ord°r  ot  remind.—  A  District  Munsif  having  taken 

all  the  evidence  offered  on  the  i^sue  in  a  suit,  disposed  of  the  suit  upon  his 
finding  on  one  of  the  issues  without  deciding  the  rest.  On  appeal  the 
District  Judg-i  reversed  the  d^cre^  and  remandel  the  suit  for  the  trial  of 
the  issues  left  untried  :  Held,  that  under  s.  562  of  the  Code  of  Civil 
Procedure,  the  order  of  remand  was  illegal.  AMMA  v.  KUNHUNNI,  9  M. 
355  ...  643 

(81)  S.  582— See  LIMITATION  ACT  (XV  OF  1877),  9  M.  1. 

(82)  S.  583— See  LIMITATION  ACT  (XV  OF  1877),  10  M.  66. 

(83)  S.  58i—Poicers  of  High  Court   on   second   appeal.— On  second    appeal  by  a 

fciDdkard  against  a  decree  of  a  District  Judge,  who  stated  in  his  judgment 
that  "though  the  tenant  admitted  the  execution  of  the  muchalka,  it  was 
not  shown  that  he  dispensed  with  the  patta."  no  objection  was  taken  in 
the  memorandum  of  aooeal  that  the  muchalka,  which  contained  a  state- 
ment that  no  patta  was  necessary,  had  been  neglected  or  misconstrued. 
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The  High  Court  ordered  that  the  Judge  be  asked  to  take  the  postscript 
into  his  consideration  and  submit  a  revised  finding.  NABAYANA  v. 
MUNI,  10  M.  363  =  11  Ind.  Jur.  329  ...  1006 

(84)  Ss.    5^8,'  592— Letters    Patent,   s.    15.— S.    15    of    the  Letters   Patent    of 

the  High  Courc  at  Madras  being  controlled  by  s.  588  of  the  Cede  of  Civil 
Procedure,  no  appeal  lies  from  the  order  of  *  single  Judge  of  the  High 
Court  made  under  s.  592  of  the  Code  of  Civil  Procedure  rejecting  an  ap- 
plication for  leave  to  appeal  in  forma  pauper  is.  In  re  RAJAGOPAL,  9  M. 
447  ...  706 

(85)  S.  592 — Pauper  appeal — Application  by  party,   not  by  pleader,  necessary. — 

An  application  for  leave  to  appeal  in  forma  vauperis,  under  s.  592  of 
the  Code  of  Civil  Procedure,  must  be  made  by  the  party  in  person,  subject 
to  the  exemption  contained  in  s.  404  of  the  Code  of  Civil  Procedure. 
InreNAEISI,  fi  M.  504  ...  345 

(86)  S.  599— Limitation  Act,    s.  12,  sch.   II,  art.    177— Period  of  Limitation  for 

admission,  vf  an  appeal  to  Privy  Council. — On  a  petition  for  leave  to  appeal 
to  the  Privy  Council  presented  on  the  8th  April,  it  appeared  thas  the 
period  of  six  months  from  the  date  of  the  decree  to  be  appealed  against 
had  expired  on  the  23rd  of  March  if  the  time  occupied  by  the  petitioner  in 
getting  a  copy  of  the  decree  was  to  be  computed  in  that  period  :  Held, 
that  the  petition  was  barred  by  limitation.  Per  Cur. — It  is  not  »c  all  clear 
that  the  word  "  ordin-irily  "  in  s.  S99  of  the  Code  of  Civil  Procedure  does 
not  refer  to  the  circumstance  referred  to  in  the  second  paragraph  of 
that  section,  viz.,  when  the  last  day  happens  to  be  one  on  which  the 
Court  is  closed.  LAKSHMANAN  v.  PERY4SAMI,  10  M  373  ...  1013 

(87)  S.  622 — Jurisdiction,  s-  311 — Sale  set  aside  on  account  of  irregularity  only. 

—  Where  a  Court,  professing  to  ayt  under  s.  311  of  the  Code  of  Civil  Proce- 
dure, sat  aside  •*  sale  in  execution  of  a  decree  without  proof  of  substantial 
injury  having  been  suffered  by  the  applicant :  Held,  that  such  order  was 
passed  without  jurisdiction  within  the  meaning  of  s.  6'22  of  the  Paid  Code. 
LAKSHMANA  v.  NAJIMUDIN,  9  M.  145  ...  498 

(88)  S.  622 — Small  Cause  suit  to  recover  money  paid  by  the  plaintiff  in  discharge 

of  a  decree-debt  against  him  and  the  defendants — Jurisdiction  of  Court  to 
go  into  facts  of  former  suit. — A  sued  four  persons,  against  whom,  together 
with  A,  a  money  decree  had  beeu  passed  in  a  previous  suit,  to  recover  a 
proportionate  part  of  a  sum  paid  by  A  m  discharge  of  the  decree  debt. 
Two  of  the  defendants  pleaded  that  they  had  not  appeared  in  the  former 
suit,  and  have  been  unnecessarily  brought  into  the  record  by  A  :  Held, 
that  the  Court  had  jurisdiction  to  inquire  into  the  circumstances  of  the 
previous  suit.  THANGAMMAL  v  THYYAMUTHU,  10  M.  518  -••  1112 

(89)  S.  622— See  ACT  XVIII  OF  1879  (LEGAL  PRACTITIONERS  I,  9  M.  375. 

(90)  Ss.  623,  624— Review  of  judgment— Abolition  of  Court— Business  transferred 

to  another  C<mrl.—S.  624  of  the  Code  of  Civil  Procedure  must  bo  read  as  a 
proviso  to  s.  623  :  Held,  therefore,  that,  when  a  Court  had  been  abolished 
and  its  business  transferred  to  a  Courc  presided  over  by  another  Judge, 
such  Judge  should  not  entertain  an  application  f<ir  review  of  judgment 
except  in  the  case  provided  for  by  s.  624.  SARANGAPANI  v.  NARAYANA- 
SAMI,  8  M.  567 

(91)  8s.  629,  632— See  LETTERS  PATENT,  1865,  9  M.  253. 

(92)  S.  648— Residence—  Arrest  before  judgment.  —Where  an    officer    proceeding 

from  Burmah  to  England  on  'leave  resided  a  few  days  in  Madras  on 
the  w^y  :  Held  that,  such  residence  was  sufficient,  for  the  puipOBe 
of  s.  648  of  the  Code  of  Civil  Procedure,  to  render  him  liable  to  arrest 
before  judgment.  EVERET  v.  FREBE.  8  M.  205 

Club. 

Expulsion  of  member  by  committee— Audi  alteram  pattern. — G  having  been 
expelled  from  a  club  by  the  committee  on  the  ground  that  he  bad  publish- 
ed a  certain  pamphlet  which  W*B  considered  to  be  a  libel  bv  the  commit- 
tee, sued  the  members  of  the  committee  for  damages  and  to  have  his 
name  replaced  on  the  list  of  members.  It  was  proved  that,  io  considering 
G's  conduct  with  reference  to  the  publication  of  the  pamphlet,  the  commit- 
tee  took  into  consideration  certain  letters  which  G  had  written  to  cer- 
tain members  of  the  committee  and  that  his  expulsion  was  partly  for 

1139 


GENERAL  INDEX. 

Club— (Concluded).  PAGE 

printing  the  pamphlet  and  partly  for  writing  the  letters:  Held,  that  as 
the  decision  of  the  committee  was  arrived  at  bona  fide,  the  Court  had  no 
right  to  decide  whether  the  pamphlet  was  or  was  not  a  libal :  Held,  fur- 
ther, that  as  G  had  no  opportunity  for  defending  himsalf  on  th£  charge 
of  writing  the  letters,  his  expulsion  was  illegal.  GOMPERTZ  v.  GOLD- 
INGHAM,  9  M.  319  ...  618 

Coercion. 

See  HINDU  LAW— WIDOW,  8  M.  304. 

Collateral  Agreement. 

See  CONTRACT  ACT  (IX  OF  1872),  9  M.  441. 

Compensation. 

(1)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OP  1882),  9  M.  102. 

(2)  Sea  LANDLORD  AND  TENANT,  10  M.  112. 
Compromise. 

See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  8  M.  482,  9  M.  103. 
Condition  Precedent, 

See  CONTRACT,  8  M.  38. 
Confession. 

See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  9  M.  224. 
Contract. 

(1)  Breach — Rescision — Reciprocal    promises — Condition     precedent — Damages, 

Measure  of.—Oa  6th  March,  1833  V  promised  to  sell  5,003  bags  of  gingelly 
seed  at;  Rs.  7  As.  11  a  big  to  S.  Two-thirds  of  the  price  was  paid  in 
advance.  V  agreed  to  deliver  the  5,000  bags  at  the  end  of  April  and  to  give 

5  notice  as  instalments  of  1,000    bags  were    ready  for  delivery  within  the 
stipulated  time,  atid  S  promised  to  pay  V  the  balance  of  the  contract  price 
oa  each  instalment  when  ready  for  delivery.     There  w*s  neither   delivery 
nor  payment  in  terms  of  the   contract:     3,000  bags  wera    delivered  by  V, 
but  8  did  not  pay  the  balance  of  the  price  due,  and   2,000  bags  were  never 
delivered.     On  7th  May  V  declined  to    deliver  these  nags,  oa   the  ground 
that  S  bad  not  paid  the  balance   of  the  contract  price  for   the  3,000   bags 
delivered   when    ready   for   delivery,  and,  subsequently,  repaid  to  S  the 
balance  due  to  him  of  the  money  advanced.     In  a  suit  by  S  against  V  for 
damages  for  non-delivery  of   2,000   bags:    Held,   that  V  was  not    excused 
from  performance  of  his  promise  by  the  failure  of  S  to  pay  the  balance  due 
for  the  bags  delivered,  and    that    S  was  entitled   to  recover    the  difference 
between  the  market  and  the  contract   price  on  the  day  the  contract  was 
broken  by  V.     SlMSON  v.  VlRAYYA,  9  M.  359  ...  646 

(2)  Executory  sale— Delivery  order — Appropriation  of  goods  to  contract— Sub- 

stitution of  liability — Condition  precedent — Delivery  in  certain  months  — 
Payment  in  adva.nce  —Refusal  to  deliver — Damages. — In  January  1883 
W.  &  Co.  of  Madias  contracted  to  deliver  to  P.  &  Co.  of  Madras  certain 
goods  of  a  certain  quality,  subject  to  survey  before  shipment,  at  a  cercain 
price  "f.o-b.  Cooanada,  delivery  in  April  and  May :  terms,  full  advance 
and  local  exchange  f  per  cent,  payable  at  Madras."  This  contraco  was 
contained  in  bought  and  sold  notes.  Ic  was  further  agreed  that  tha 
goods  were  to  be  delivered  on  board  any  ship  P.  &  Co.  might  direct  at  the 
port,  of  Cooanada.  P.  &  Co.  paid  the  full  amount  of  the  purchase  money 
in  January.  On  the  31st  March  P.  &  Co.  wrote  to  W.  &  Co.  requesting 
that  the  goods  might  be  marked  in  a  certain  way.  On  the  13cn  May 
W.  &  Co.  wrote  to  P.  &  Co.  enclosing  a  letter  from  W.  &  Co.  to  S.  N.  & 
Co.  of  CocanadarequeatingS.  N.  &  Co.  to  hold  the  goods  (which  were  said 
to  have  been  purchased  by  W.  &  Co.  from  S.  N.  &  Co.  and  to  be  in  godown) 
at  the  disposal  of  P.  &  Co  In  the  letter  to  P.  &  Co.  from  W.  &  Co  the  goods 
were  also  said  to  be  in  godown  at  that  date.  On  the  sime  day  P.  &  Co.  wrote 
to  S.  N.  &  Co.  enclosing  a  delivery  order  for  the  goods  (which  P.  &  Co. 
stated  they  believed  to  be  in  godown),  requesting  that  they  might  be 
marked  in  a  particular  way.  On  the  25th  May  S.  N.  &  Co.  wrote  to  P. 

6  Co.  informing  them  that  they  held  the  goods  at  P.  &  Co. 'a  disposal.  Oa 
the  28th  May  P.  &  Co.  received   this  letter.    On   the  31st  May  P.  &  Co. 
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chartered  a  ship  to  take  on  board  the  said  goods  and  other  goods  bought 
by  P.  &  Co.  from  S.  N.  &  Co.  and  others,  and  wrote  to  8.  N.  &  Co. 
informing  them  that  the  ship  would  arrive  about  the  12th  June.  On 
the  5th  June  P.  &  Co.  wrote  to  S.  N.  &  Co.  acknowledging  receipt  of  a 
letter  which  stated  that  only  a  portion  of  the  goods  to  be  shipped  was 
ready.  On  the  9th  June  P.  &  Co.  received  a  letter  from  8.  N.  &  Co. 
stating  that  all  the  goods  were  ready.  On  the  17th  June  the  ship 
arrived  at  Cccanada.  OQ  the  21st  June  S.  N.  &  Co.  stopped  paymenc 
and  ceased  to  carry  on  business.  No  goods  were  delivered  according  to 
the  contract.  S.  N.  &  Co.  never  had  the  goods  to  deliver  between  18th 
'  May  and  17th  June.  In  a  suit  by  P.  &  Co.  to  recover  from  W.  &  Co.  the 
price  paid  and  damages  for  breach  of  contract  to  deliver  the  goods,  it  was 
contended  for  W.  &  Co. 

I. — That  the  transfer  of  the  delivery  order  of  the  18th  May  amounted  to  a  deli- 
very of  the  goods  :  Held,  that  as  S.N,  &  Co.  had  neither  had  possession 
of  the  goods  to  be  delivered  nor  had  appropriated  any  goods  to  the  con- 
tract, the  delivery  order  was  inoperative. 

IT. — That  the  acceptance  of  the  delivery  order  by  P.  &  Co.  amounted  to  an 
agreement  that  S.  N.  &.  Co.  should  deliver  to  P.  &  Co.  the  goods  when 
ready  ;  and  that  the  liability  of  S.  N.  &  Co.  was  substituted  for  that  of  W. 
&  Co.  :  Held,  that  such  aa  agreement  could  not  be  inferred. 

III. — That  as  S.  N.  &  Co.  by  accepting  the  delivery  order  were  estopped  from 
denying  that  they  had  possession  of  the  goods  as  against  P.  &  Co.,  8.  N.  & 
Co.  were  discharged  as  against  W.  &  Co  ,  and  therefore  P.  &  3o.  had  no 
remedy  against  W.  &  Co.  :  Held,  (1>  that  S.  N.  &  Co.  were  not  discharged 
•  as  against  W.  &  Co  ,  as  8  N.  &  Co.'s  representations  were  false  ;  (2)  that 
even  if  S.  N.  &  Co.  were  discharged,  this  could  not  affect  P.  &  Co. 

IV. — That  as  P.  &  Co,  had  not  supplied  a  ship  in  May,  they  bad  failed  to 
perform  their  part  of  the  contract  and  could  not  recover: — Held,  distin- 
guishing, Eowesv.  Shond  (L.R.  2  App.  Ca.,  455)  and  Renter  v.  Sala  (L. 
R.,  4  C.P.D.,  239),  that  the  presence  of  the  ship  in  May  was  not  a  condi- 
tion precedent  to  P.  &  Co.  recovering. 

V.— That  W.  &  Co.  bad  rescinded  the  contract  on  the  29th  June  by  refusing  to 
deliever,  and  therefore  P.  &  Co.  were  only  entitled  to  recover  the  price 
paid  :  Held,  that  W.  &  Co.  were  not  entitled  to  rescind  the  contract : 
Held,  also  that  P.  &  Co.  having  paid  in  advance,  were  entitled  to  a  reason- 
able  time  after  the  29th  June  to  prepare  to  purchase  other  goods,  and 
were  entitled  to  the  difference  between  the  contract  price  and  the  market 
price  on  the  1st  of  July  as  damages  for  the  breach  to  deliver.  SHAW  v. 
BILL,  8  M.  38  ...  27 

(3)  Instalment  bond — Agreement  to  pay  enhanced  rate  of  interest  on  default,  enforce- 

able.— An  agreement  to  pay  the  principal  of  a  debt  by  instalments  with 
interest,  and  on  default  of  payment  of  each  instalment  to  pay  an  enhanced 
rate  of  interest  thereon  from  the  date  of  default  of  payment,  is  not  an 
agreement  which  should  be  relieved  against.  JAGANADHAM  v.  RAGU- 
NADHA,  9  M.  276=10  Ind.  Jur.  217  ...  589 

(4)  See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  8  M.  164. 

(5)  See  ALIYASANTANA  LAW,  8  M.  353. 

(6)  See  SMALL  CAUSE  COURT,  8  M.  4. 

Contract  Act  (IX  of  1872). 

(1)  Sa.  21,  65 — Mistake  of  law — Agreement  to  secure  repayment  of  loan,  collateral, 
to  primary  obligation. — By  an  agreement  in  writing,  defendants,  trustees  ot 
a  temple,  in  consideration  of  an  advance  of  money  which  they  represented 
was  required  to  pay  off  debts  incurred  for  the  benefit  of  the  temple,  grant- 
ed to  plaintiff  a  lease  of  the  right  to  manage  the  temple  lands,  and  plaintiff 
promised  that  he  would  repay  himself  out  of  the  profits  to  be  derived  from 
the  lands  and  that  neither  the  defendants  nor  their  family  property  should 
be  made  liable  for  the  debt.  In  a  suit  by  plaintiff  against  a  tenant  of  the 
temple  lands,  this  lease  was  held  to  be  void  for  illegality.  Defendants 
subsequently  resumed  management  and  plaintiff  sued  them  to  recover  the 
money  advanced  by  him.  It  was  found  that  the  agreement;  was  entered 
into  by  both  parties  under  %  mistake  as  to  the  validity  of  the  lease  :  Held, 
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that  assuming  P.  65  of  the  Contract  Act  was  not  intended  to  vary  the  rule, 
that  a  mistake  of  law  is  no  ground  for  relieving  a  party  from  his  own  con- 
tract, plaintiff  was  nevertheless  entitled  to  recover  on  the  ground  that  the 
agreement  which  provided  for  repayment  was  collateral  and  had  failed. 
An  agreement  that  an  obligation  which  is  contracted  shall  be  discharged 
in  some  particular  mode  is  collateral  to  the  primary  contract  which  creat- 
ed the  obligation,  though  the  two  agreements  may  be  mixed  up  in  one 
contract.  KRISHNAN  v.  SANKARA  VERMA,  9  M.  441  ...  702 

(2)  S.  70— See  ACT  XVIII  OP  1879  (LEGAL  PRACTITIONERS),  9  M.  375- 

(3)  S.  74 — Penalty — Enhanced  rate  of  interest  and  compound  interest.— A  mort- 

gagor agreed  that  if  any  instalment  of  interest  accruing  due  on  the  mort- 
gage was  not  paid,  he  should  pay  compound  interest  and  discharge  the 
principal  in  one  year,  and  further  that  if  the  principal  was  not  so  discharg- 
ed be  should  pav  interest  at  an  enhanced  rate  :  Held,  that  the  mortgagee 
could  enforce  the  agreement.  APPA  RAU  v  SURYANARAYANA,  10  M. 
203  ...  893 

(4)  S   74— Penalty— See  CONTRACT,  9  M.  276. 

(5)  S.  264 — Partnership — Notice  of  dissolution—  Sleeping   partner.—  A,  B  and    C 

traded  together  in  partnership  as  B  C  &  Co  ,  A  being  a  sleeping  partner. 
Aftpr  the  partnership  was  dissolved,  B  and  C  continued  to  trade  together 
under  the  s<*me  name  and  incurred  debts  to  the  plaintiffs,  who  sued  to 
recover  the  amounts  from  A,  B  and  C.  The  plaintiffs  had  not  dealt  with 
the  old  partnership  nor  received  notice  of  its  dissolution,  and  it  was  not 
alleged  that  they  knew  of  A's  previous  connection  with  it :  Held,  that  the 
suits  did  not  lie  ag*in*t  A.  RAMASAMI  v.  KADAR  BlBI,  9  M.  492  ^  ...  738 

Costs. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  X  OF  1877),  8  M.  219. 

(2)  See  DIVORCE,  9  M.  12. 

Counsel. 

Privilege. — An  advocate   in   India    cannot    be  proceeded   against  civilly  or 

criminally  for  words  uttered  in  his  office  as  advocate.  SULLIVAN  v. 
NORTON,  10  M.  28  (F.B.)  ...  770 

Court  Fees  Act  (VII  of  1870). 

(1)  S.  6,  sch.  II   art.  17. — In  a  suit  on  a  mortgage  bond  a  decree  was  pas=ed  for 

payment  of  principal  and  interest,  and  in  default  for  sale,  of  the  mortgaged 
property.  Some  of  the  defendants  filed  a  memorandum  of  appeal  against 
so  much  of  the  decree  as  declared  the  liability  of  the  property,  affixing  a 
stamp  of  R^.  10  only  :  Held,  that  the  proper  scamp  to  be  paid  was  not 
Rs.  10  as  in  the  case  of  a  declaratory  decree,  but  on  t;h<5  value  of  the  debt 
not  exceeding  the  value  of  the  property.  VENKAPPA  v.  NARASIMHA, 
10  M.  187  ...  882 

(2)  S.  7,  els.  (ii),  (iv) — Claims  for  future  emoluments  attached  to  an  office — Jurisdic- 

tion— Valuation — Madras  Civil  Courts  Act,  1872,  s.  12 — Portion  of  a 
claim  struck  out  and  plaint  returned  for  presentation  to  inferior  Court. — 
In  a  suit  filed  in  the  Court  of  a  Subordinate  Judge,  the  plaintiff  prayed, 
inter  alia,  for  a  decree  for  the  payment,  annually,  of  the  emoluments 
attached  to  a  certain  office,  or  their  value  at  a  rate  stated  in  the  plaint. 
This  portion  of  the  claim  be  valued,  under  cl.  (ii)  of  s.  7  of  the 
Court  Fees  Act,  at  ten  times  the  amount  of  the  value  claimed  for  one 
year.  The  value  of  the  claim  thus  stated  exceeded  the  pecuniary  limit 
of  the  jurisdiction  of  the  District  Munsif.  The  Subordinate  Judge  held 
that  this  portion  of  the  claim  was  not  actionable,  inasmuch  as  the  right 
to  the  emoluments  was  conditional  upon  services  to  be  rendered,  and 
did  not  fall  under  cl.  (ii(  of  s.  7  of  the  Court  Fees  Act,  not  being 
a  fixed  sum  payable  periodically,  and  therefore  he  held  that  tbe  plaint 
was  improperly  valued,  that  the  suit  was  not  within  his  jurisdiction,  and 
that  the  plaint  should  be  returned  to  be  presented  to  the  proper  Court : 
Held,  that  this  order  was  right.  KRISHNAN  v.  REVI  VARMA,  8  M. 
384  ...  263 

(3)  S.  14,  sch.  I,  arts.  4,  5 — Review  of  judgment — Stamp  duty — Ninety  days — Com- 

putation of  time. — In  computing  the  period  of  eighty-nine  days  from  the 
date  of  decree,  within  which  an  application  for  review  of  judgment  may 
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be  presented  on  payment  of  half  the  fee  leviable  on  the  plaint  or  memo- 
randum of  appeal  (under  art.  5  of  sch.  I  of  the  Court  Fees  Act,  1870), 
the  time  during  which  the  Court  is  closed  for  vacation  cannot  be  excluded' 
InreKOTA,  9  M.  134  =  9  Ind.  Jur.  423  490 

(4)  Sch.  II,  art.  1  (b)— See  STAMP  ACT  (I  OF  1879),  8  M.  15. 

(5)  Sch.  II,  art.  10  (a)— Stamp  Act,  sch.  1,  art.  50  (6)— Power   to  vakil  to  obtain 

copies  from  Collector' s  office — Stamp. — A  document  authorising  a  vakil  to 
apply  for  copies  of  records  from  the  Collector's  office  is  properly  stamped 
with  a  Court-fee  stamp  under  art.  10  (a)  of  sah.  II  of  the  Court  Fees  Act, 
1870.  and  does  not  require  to  be  stamped  as  a  power  of  attorney  under 
art.  (b)  of  sch.  I  of  the  Indian  Stamp  Act,  1879.  REFERENCE  UNDER 
STAMP  ACT,  a.  46,  9  M.  146  (F.B.)  ...  499 

(6)  Sch.  II,  art.  11  (a);  art.  17,  cl.  VI— See  ACT  V  OF  1882  (MADRAS  FOREST, 

8  M.  22. 
Criminal  Procedure  Code,  1882. 

(1)  Ss.  4,  202.  350. — A  Magistrate  upon  complaint,  made,  having  issued  process 

and  examined  witnesses  in  support  of  complaint,  ceased  to  exercise  juris- 
diction. His  successor  on  taking  up  the  case  referred  the  complaint  to 
the  police  for  inquiry  and  report,  and  upon  receipt  of  the  report  discharg- 
ed the  accused  :  Held,  that  this  procedure  was  illegal.  A  reference  un- 
der s.  202  of  the  Code  of  Criminal  Procedure  cannot  be  made  after  evi- 
dence has  been  taken  for  the  complaint  and  process  issued.  SADAGOPA- 
CHARYAR  V.  RAGAVACHARYAR,  9  M.  282  =  2  Weir  245  ...  593 

(2)  S:  4  (a),  s.  250— See  ACT  I  OF  1871  (CATTLE  TRESPASS),  9  M.  374. 

(3)  Ss.  15,  264,  407,  414—  General  Clauses  Act,  s.  2  (13)— Bench  of  Magistrates 

with  second-class  powers — Conviction — Appeal, — An  appeal  lies  under  s.  407 
of  the  Code  of  Criminal  Procedure  from  a  conviction  by  a  Bench  of 
Magistrates  invested  with  second  or  third  class  powers.  QUEEN-EMPRESS 
v.  NARAYANASAMI.  9  M.  36  =  2  Weir  460  ...  422 

(4)  Ss.  17,  435,  437 — District  Magistrate — Power  to  revise  proceedings  of  Sub- 

Divisional  Magistrate  of  the  first  class — "Inferior,"  'Subordinate" 
Magistrates — Reason  of  distinction. — Under  Section  435  of  the  Code  of 
Criminal  Procedure,  a  District  Magistrate  has  power  to  call  for,  and  exa- 
mine, the  record  of  a  proceeding  before  *  Sub-Divisional  Magistrate  of 
the  first  class.  In  re  PADMANABHA.  8  M.  18  (F.B.)=9  Ind.  Jur.  73  = 
2  Weir  540  ...  13 

(5)  S.  33 — Penal   Code,   s.   65— Imprisonment  in  default  of  payment  of  fine. — 

S.  33  of  the  Code  of  Criminal  Procedure,  1882,  does  not  authorise  a 
Magistrate  to  pass  a  sentence  in  default  of  payment  of  fine  in  excess  of  the 
term  prescribed  by  s.  65  of  the  Indian  Penal  Code.  QUEEN-EMPRESS  v. 

VENKATESAGADU,  10  M.  165  (F.B.)  =  2  Weir  30  ...         866- 

(6)  Ss.  133.  137,  HO. — A  Sub-divisional  Magistrate    having  made  a  conditional 

order,  under  s.  133  of  the  Code  of  Criminal  Procedure,  against  a  person 
to  abate  a  nuisance  or  appear  and  show  cause  before  a  Second-class  Magis- 
trate why  the  order  should  not  be  enforced,  the  said  person  appeared  as 
directed,  and  the  order  was  made  absolute  under  s.  137.  The  Second- 
class  Magistrate  then  issued  a  notice  and  order  under  s.  140,  requiring 
the  nuisance  to  be  abated  within  a  certain  date.  The  District  Magistrate 
having  referred  the  case  on  the  ground  that  the  Second-class  Magistrate 
had  no  jurisdiction  to  pass  final  orders  in  such  clases.  Held  that  the 
order  WHS  not  illegal.  In  re,  NARASINHA.  9  M.  201  =  10  Ind.  Jur.  185  = 
2  Weir  60  ...  537 

<7)  Ss.  164,  364,  533— Evidence  Act,  ss.  65,  RO—  Confessions— Improper  exami- 
nation of  accused  person  by  Magistrate  —  Record  rejected.— The  Deputy 
Magistrate  of  Malabar,  purporting  to  act  under  the  provisions  of  the 
Mappilla  Act  (Madras  Act  XX  of  18591,  recorded  a  statement  in  the  nature 
of  a  3onfession  made  by  V,  who  was  under  arrest  on  suspicion  of  being 
concerned  in  a  Mappilla  outrage.  This  statement  which  was  made  in 
Malayalam,-w»s  recorded  in  English  in  the  form  of  a  narrative,  and  was 
signed  by  the  Magistrate  only.  The  same  Magistrate  shortly  afterwards, 
purporting  to  act  under  the  Code  of  Criminal  Procedure,  before  any 
evidence  was  recorded  against  V,  examined  him  as  to  this  statement 
which  was  read  over  and  translated  to  him.  In  answer  to  questions,  V 
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admitted  that  he  had  made  it  voluntarily.  This  examination  was  record- 
ed according  to  the  provisions  of  s.  364  of  the  Code  of  Criminal  Procedure. 
After  other  evidence  was  recorded,  V  retracted  his  statement.  He  was 
committed  to  the  sessions,  tried  and  convicted  mainly  on  his  own  recorded 
statement  and  examination.  The  Deputy  Magistrate  was  examined  as  a 
witness,  and  stated  that  the  statement  recorded  by  him  was  made  by  V 
and  was  correctly  recorded  and  w-ts  made  voluntarily.  Heid,  that  the 
recofd  of  the  statement  made  hy  V  to  the  Deputy  Magistrate  was  not 
admissible  in  evidence  against  V.  Per  Parker,  J. — The  provisions  of  s.  164 
of  the  Code  of  Criminal  Procedure  are  imperative,  and  s.  533  will  not 
render  a  confession  admissible  where  no  attempt  has  been  made  to  conform 
to  the  provisions  of  the  former  section.  If  the  confessional  statement  of 
V  was  recorded  by  the  Magistrate  in  his  executive  capacity,  it  was  nob 
receivable  in  evidence  under  s.  80  of  the  Evidence  Act.  The  action  of  the 
Magistrate  in  examining  V  as  to  his  confessional  statement  before  there 
was  any  legal  evidence  on  the  record  ag-iinst  him  was  legal,  and,  there- 
fore, the  record  of  such  examination  could  not  be  used  in  evidence  against 
V.  Inasmuch  as  the  record  of  the  statement  of  V  was  not  admissible, 
wrwowdary  evidence  thereof  could  not  be  given.  QUEEN-EMPRESS  v. 
VIBAM,  9  M.  224  =  2  Weir  125  ...  553 

(8)  S.  195 — Registration  Act,  s.  il— Sanction  of  Registrar — Condition  precedent 

to  trial  for  forgery  of  will  registered.— A  Sub- Registrar  acting  under  s.  41 
of  the  Registration  Act,  1377,  is  a  "  Court  "  within  the  meaning  of  s.  195 
of  the  Cod*  of  Criminal  Procedure.  In  re  VENKATACHALA,  10  M.  154 
=  11  Ind.  Jur.  140  =  2  Weir  170  ...  859 

(9)  S-  195 — Sanction  to  prosecute — Notice  to  accused. — A  conviction  for  preferring 

a  false  complaint  is  not  illegal  only  by  reason  of  the  prosecution  having 
been  sanctioned  without  notice  previously  given  to  the  accused.  Sanction- 
ing a  prosecution  for  an  offence  is  a  judicial  act,  and  the  party  to  whose 
prejudice  it  is  done  must  be  previously  beard  and  a  judgment  formed  upon 
k#-ti  evidence.  In  cases  in  which  the  Magistrate  dismisses  the  original 
complaint  upon  a  report  from  the  police,  there  is  no  legal  evidence  before 
him  on  which  to  form  his  judgment.  In  cases,  however,  in  which  the 
Magistrate  examines  the  complainant  and  hears  the  evidence  and  acquits 
or  discharges  the  accused,  and  then,  without  notice  to  the  complainant, 
sanctions  his  prosecution  for  preferring  a  falsa  charge,  sanction  cannot  be 
said  to  be  improperly  given.  QUEEN-EMPBESS  v.  SHEIK  BEABI,  10 
M.  232  (F.B.)  =  2  Weir  181  914 

(10)  S.  197 — Sanction  to  prosecute  Judge  for  words  uttered  on  the  bench. — Where 

a  Judge  was  charged  with  using  defamatory  language  to  a  witness  during 
the  trial  of  a  suit :  Held,  that  under  s.  197  of  the  Code  of  Criminal  Pro- 
c*d.uise,  the  complaint  could  not  be  entertained  by  a  Magistrate  without 
sanction.  In  re  GULAM  MUHAMMAD  SHARIF-UD-DAULAH,  9  M.  439 
=  2  Weir  213  701 

(11)  S.   250 — Frivolous  complaint — Compensation — Cattle  Trespass  Act,  ch.  V — 

Complaint  of  illegal  seizure,  not  complaint  of  offence. — The  illegal  seizure 
of  cattle  under  colour  of  Cattle  Trespass  Act,  1871,  not  having  been  con- 
stituted an  offence  under  that  Act  or  otherwise,  an  award  of  compensation, 
under  s.  250  of  the  Code  of  Criminal  Procedure,  to  the  accused  on  such 
taoaploint,  is  illegal.  PlTCHI  v.  ANKAPPA,  9  M.  102  =  2  Weir  315  ...  468 

(12)  S.  269 — Jury  wrongly  treated  as  assessors  by  judge — Unanimous  opinion  of 

jury  treated  as  assessors  accepted  as  formal  verdict. — L  and  N  were  tried 
by  a  Sessions  Court  on  charges  of  dacoity  and  murder.  The  jury  returned 
a  verdict  of  guilty  on  both  charges.  The  Judge,  contrary  to  the  provisions 
of  s.  269  of  the  Code  of  Criminal  Procedure,  treated  the  jury  as  asses- 
sors in  respect  of  the  charge  of  murder,  and,  convicting  L  and  N  of 
dacoity,  acquitted  them  of  murder  :  Held,  that  the  irregular  procedure 
of  the  Judge  could  not  deprivp  the  verdict  of  the  jury  of  its  proper  legal 
effect.  QUEEN-EMPRESS  v.  LAKSHMANA,  9  M.  42  =  9  Ind.  Jur.  387  ...  426 

(13)  S.  271— Murder — Explanation   of  charge   essential. — At   a   trial   before  a 

Sessions  Court  a  charge  was  retd  out  to  the  prisoner  to  the  effect  that 
they  at  a  certain  place  on  a  certain  date  committed  murder  by  causing 
the  death  of  M,  and  that  they  had  thereby  committed  an  offence  punish- 
able under  s.  302  of  the  Indian  Penal  Code  and  within  the  cognizance  of 
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the  Court  of  Sessions.  The  prisoners  pleaded  gailty  and  were  convicted 
on  their  plea.  The  charge  was  not  explained  to  the  prisoners.  In  answer 
to  questions  put  by  the  Court,  prisoners  stated  that  they  had  killed  M, 
and  that  they  made  the  admissions  of  their  own  accord  and  not  on  the 
persuasion  of  any  one  :  Held,  that  the  conviction  must  be  quashed  and  a 
new  trial  ordered.  AIYAVU  v.  QUEEN-EMPRESS,  9  M.  61  =  2  Weir  337...  439 
(14)  Ss.  286,  288,  537— Wintesses,  Examination  of — Irregularity. — At  a  trial 
before  a  Sessions  Court,  the  attorney,  who  appeared  for  the  prisoner,  sug- 
gested to  the  Court  that,  to  expedite  the  trial  certain  depositions  of 
witnesses  for  the  prosecution,  taken  before  the  Magistrate  should  be  read, 
and  that  he  should  be  allowed  to  cross-examine  the  witnesses  thereupon; 
to  this  course  the  Government  Prosecutor  and  the  Court  consented: 
Held,  that  this  procedure  war  illegal,  but  that,  inasmuch  as  it  had  not 
occasioned  a  failure  of  justice,  a  new  trial  should  not  be  granted.  SUBBA 
v.  QUEEN-EMPBBSS,  9  M.  §8  =  2  Weir  3§6  ...  455 

•(15)  Ss.  342,  364 — Withdrawal  of  uncorroborated  evidence  by  the  witness — 
Examination  of  the  accused — Confessions. — A  and  B  were  charged  with 
the  murder  of  C,  the  husband  of  B.  There  was  some  evidence  that  B 
had  said  her  husband  was  dead  a  few  days  after  his  disappearance  ;  and 
some  bones,  a  skull,  and  some  clothes  were  found  in  a  neighbouring  bury- 
ing ground  which  were  ideutifi  d  as  those  of  C.  B  made  a  statement, 
recorded  on  4th  June  by  the  Village  Munsif.  to  the  effect  tbat  she  had 
lured  C  into  a  garden,  and  that  A,  who  was  her  paramour,  had  murdered 
him  in  her  arms,  which  statement  she  repeated  frequently  with  greater 
detail  in  answer  to  questions  from  the  Committing  Magistrate,  and  sub- 
sequently before  the  Sessions  Court.  On  her  appeal  to  the  High  Court, 
after  she  had  been  sentenced  to  death,  she  retracted  her  former  statements 
and  made  the  usual  charges  of  ill-treatment  against  the  Police.  A  made 
a  statement  to  the  Committing  Magistrate  which  he  subsequently 
repudiated  before  the  Sessions  Court,  to  the  effect  that  he  has  assisted  in 
•disposing  of  the  corpse  of  C  at  the  request  of  his  brother-in-law,  who 
corrobarated  the  statement  in  two  depositions  before  the  Magistrate  which 
were  likewise  repudiated  by  the  deponent  before  the  Sessions  Court : 
Htld,  that  the  conviction  of  A  was  wrong  and  further  (Parker,  J.,  dis- 
senting) that  the  conviction  of  B  was  wrong.  Per  Kernan,  J. — "As  the 
second  prisoner  has  withdrawn  all  the  confessional  statements  made  by 
her,  it  is  necessary,  according  to  the  rulings  of  this  Court,  to  examine  the 
evidence  and  see  if  there  is  reliable  independent  evidence  to  corroborate  to 
a  material  extent  and  in  material  particulars  the  statements  contained  in 
the  withdrawn  confessional  statements.  If  no  such  corroborative  evi- 
dence exist?,  then  the  contradictory  statements  of  the  second  prisoner 
remain  and  doubt  exists  as  to  which  statements  is  true,  and  the  confes- 
sional statements  cannot  be  safely  relied  on  against  the  prisoner."  Semble. 
The  same  rule  should  be  followed  when  a  witness  withdraws  his  deposi- 
tion before  the  Sessions  Court.  Per  Kernan,  J. — The  examination  of  an 
accused  person,  under  Criminal  Procedure  Code,  s.  364,  is  subject  to  the 
purpose  referred  to  in  s.  342,  viz.,  "  to  enable  him  to  explain  any  circum- 
stances appearing  against  him,"  and  not  to  supplement  the  case  for  the 
prosecution  against  him  to  show  that  he  is  guilty.  QUEEN-EMPRESS  v. 
RANGI,  10  M.  295  =  2  Weir  361  ...  959 

<16)  S.  349. — A  Second-class  Magistrate  having  convicted  a  person  of  theft  and 
sent  him  to  a  First-class  Magistrate  for  enhanced  punishment  as  an  old 
offender,  under  s.  349  of  the  Code  of  Criminal  Procedure,  the  First-class 
Magistrate  returned  the  prisoner  to  the  Second-class  Magistrate  and  direct- 
ed that  officer  to  commit  the  case  to  Sessions.  On  a  reference  by  the 
Sessions  Judge,  the  High  Court,  while  allowing  the  committal  to  stand, 
directed  that  in  all  cases  referred  under  a.  349  of  the  Code  of  Criminal 
Procedure,  the  Court  to  which  the  case  is  referred  should  dispose  of  the 
case  itself  and  not  send  it  back  to  the  Court  by  which  the  referencd  in 
made  for  committal  to  Sessions.  QUEEN-  EMPBESS  v.  VlBANNA,  9 
M.  377  =  2  Weir  427  ...  658 

^17)  8s.  403,  437 — Different  charges  arising  out  of  the  same  transaction — Acquit- 
al— Further  inquiry— Re-trial.— E  being  charged  with  theft  and  mis- 
chief in  respect  of  certain  branches  cut  from  a  tree  claimed  by  the  com- 
plainant, was  tried  by  a  Subordinate  Magistrate  on  the  charge  of  mischief 
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and  acquitted  on  the  ground  that,  as  against  the  complainant,  E  bad 
title  to  the  tree.  On  the  application  of  the  complainant  the  District 
Magistrate  directed  further  inquiry  into  the  case  under  s.  437  of  the 
Code  of  Criminal  Procedure,  and  on  a  reference  to  the  Court  of  Session, 
the  Sessions  Judge  held  that,  as  no  inquiry  into  the  charge  ot  theft  had 
been  held,  the  order  was  legal :  Held  that  the  District  Magistrate  had  no 
power  to  pass  such  an  order  under  s,  437,  and  .that  a  trial  on  the 
charge  of  theft  was  barred  by  virtue  of  s.  403  of  the  Code  of  Criminal 
Procedure.  QUEEN-EMPRESS  v.  ERRAMBEDDI,  8  M.  296  =  2  Weir  554 
=  9Ind.  Jut.  461  ...  240 

(18)  Ss   419,  420— See  LIMITATION  ACT  (XV  OF  1877),  9  M.  258. 

(19)  S.  437 — Further  inquiry— Re-trial— District  Magistrate,  Powers  of. — Where 

an  accused  person  has  been  discharge 3  by  a  Magistrate,  further  inquiry 
cannot  be  directed,  under  s.  437  of  the  Code  of  Criminal  Procedure,  on 
the  ground  that  the  Magistrate  has  not  rightly  appreciated  the  credit  due 
to  the  witnesses.  Further  inquiry  should  only  be  directed  when  other 
witnesses  might  have  been  examined,  or  when  the  witnesses  have  not 
been  properly  examined  ;  and  inasmuch  as  s.  437  does  not  direct  that 
the  evidence  already  taken  should  be  taken  again,  the  further  inquiry 
should  ordinarily  be  made  by  the  Magistrate  who  made  the  original 
inquiry.  Where  a  District  Magistrate  being  of  opinion  that  a  Subordinate 
Magistrate  had,  without  just  cause,  refused  credit  to  the  witnesses  in  a 
certain  case  and  had  improperly  discharged  an  accused  person,  directed  a 
further  inquiry  by  another  Magistrate,  and  the  accused  was  on  the  same 
evidence  re-tried  and  convicted  :  Held,  that  the  conviction  must  be 
quashed.  QUEEN-EMPRESS  v.  AMIR  KHAN,  8  M.  336  =  2  Weir  557  ...  231 

(20)  $•  488- — Where  an  application  is  made  to  a  Magistrate  to  enforce  an  order 

for  maintenance,  passed  under  s.  488  of  the  Code  of  Criminal  Procedure, 
such  Magistrate  is  not  bound  to  enforce  the  order  if  the  defendant  proves 
that  the  claim  for  maintenance  has  been  released.  EANGAMMA  v. 
MUHAMMAD  ALI,  10  M.  13  =  2  Weir  635  759- 

(21)  S.  488  —  Maintenance — Imprisonment  for  default  of  payment — Subsequent 

offer  to  pay  — Sentence  absolute. — A  sentence  of  imprisonment  awarded 
under  s.  488  of  the  Code  of  Criminal  Procedure  for  wilful  neglecs  to 
comply  with  an  order  to  pay  maintenance  is  absolute  and  tbe  defaulter 
is  not  entitled  to  release  upon  payment  of  the  arrears  due.  BlYACHA  v. 
MOIDIN  KUTTI,  8  M.  70  =  2  Weir  639  48 

(22)  S.  517 — Disposal  of  stolen  property — Cow  stolen — Disposal   of  calf,  not  in 

esse  at  time  of  theft,  by  Magistrate  on  conviction  of  thief. — B's  cow  having 
been  stolen,  the  thief  after  a  lapse  of  a  year  and  a  half  was  convicted. 
Six  months  after  the  theft,  V  innocently  purchased  the  cow,  which 
while  in  his  possession  had  a  calf.  The  Magistrate,  under  s.  517  of  the 
Code  of  Criminal  Procedure,  ordered  that  the  cow  and  calf  should  be 
delivered  up  by  V  to  R  :  Held,  that,  as  the  calf  was  not  even  in  embryo 
at  the  date  of  the  theft,  the  order  to  deliver  up  the  calf  was  illegal. 
In  re,  VERNEDE,  10  M.  25  =  2  Weir  670  768- 

(23)  Ss.  517,  5'20. — An  order  passed  under  s.  517  of   the  Code  of  Criminal   Pro- 

cedure may  be  revised  by  a  Court  of  Appeal  although  no  appeal  has  been 
preferred  in  the  case  in  which  such  order  was  passed.  QUEEN-EMPRESS 
V.  AHMED,  9  M.  448  =  2  Weir  672  707 

(24)  S.  526 — District  Magistrate  and  Civil  and  Sessions  Judge  (qua  Magistrate)  of 

Bangalore  subordinate  to  High  Court. — The  District  Magistrate  and  the 
Civil  and  Sessions  Judge  of  the  civil  and  military  station  at  Bangalore  are 
Magistrates  subordinate  to  the  High  Court  at  Madras  within  the  meaning 
of  s.  503  of  the  Code  of  Criminal  Procedure.  SCOTT  v.  RICKETTS, 
9  M.  356  =  2  Weir  677  644, 

Custom. 

Practice — Labis— Ravuthans  of  Palgat — Muhammadan  religion— Hindu  law  of 
inheritance— Exclusion  of  ividow  and  daughters  by  son's  evidence  necessary 
•  to  support  valid  custom. — A  claim  by  the  widow  of  S.  Ravuthan,  a  Labi 
of  Palgat,  and  her  daughters  for  their  shares  of  his  estate  under  Muham- 
madan law  was  opposed  by  other  members  of  the  family,  who  pleaded 
that,  according  to  a  special  custom  obtaining  among  the  Ravuthans  of 
that 'part  of  the  country  adopted  from  Hindu  law,  females  are  excluded 
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from  inheritance  if  sons  or  sons'  sons  exist.  In  two  instances  it  was  proved 
that  woman  of  this  class  had  obtained  shares  under  Muhammadan  law  by 
suits  without  this  plea  having  been  put  forward.  The  District  Munsif 
described  these  cases  as  interruptions  and  found  on  the  evidence  that  the 
custom  was  proved-  On  appeal  this  decree  w»s  confirmed  by  the  Sub- 
ordinate Judge  :  Held,  that  no  valid  custom  was  established  by  the 
evidence.  A  custom  to  the  valid  must  be  consciously  accepted  as  having 
the  force  of  law.  MlBABIVI  v.  VELLAYANNA,  8  M.  464  =  9  Ind.  Jur.  267.  317 

Damages. 

(1)  See  CONTRACT,  8  M.  38,  9  M.  359. 

(2)  See  DEFAMATION,  8  M.  175. 
Debt. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10 M.  194. 
Declaration. 

See  LIMITATION  ACT  (XV  OF  1877),  10  M.  213. 

Decree. 

(1)  Execution — Invalid  sale — Possession  given  to  purchaser — Restitution  sought 

in  execution  by  judgment-debtor — Remedy  by  suit. — Certain  land  having 
been  attached  in  execution  of  a  decree  by  a  District  Court,  S,  the  repre- 
sentative of  the  judgment-debtor,  preferred  a  claim  to  the  land  in  his  own 
right,  which  was  rejected,  and  the  land  was  subsequently  sold  to  a 
stranger,  and  the  sale  was  confirmed  on  the  23rd  February  1884.  On  the 
same  date  the  High  Court,  on  appeal  by  8,  set  aside  the  order  rejecting 
'  his  claim.  The  District  Court,  in  ignorance  of  the  order  of  the  High 
Court  having  subsequently  put  the  purchaser  in  possession  of  the  land, 

8  applied  for   restitution  :     Held,   that  the  order   of  the  District   Judge 
confirming  the  sale  was  passed  without  jurisdiction,  and  that  the  District 
Judge  had  no  power  to  restore  possession  to  S.    SUBBAYA  v.  YELLAMMA, 

9  M.  130  =  10  Ind.  Jur.  101  ...          487 

(2)  Execution — Limitation — Decree  for  possession  upon  payment  of   mortgage 

amount  and  value  of  improvements — Final  decree  on  ascertaining  value  of 
improvements. — In  a  decree  for  redemption  of  a  Malabar  kanam  (mort- 
gage), it  was  ordered  on  the  12th  December  1879  that  the  defendants 
should  put  the  plaintiff  in  possession  of  the  land  upon  payment  by  plaint- 
iff to  defendant  No.  1  of  the  mortgage  amount,  and  of  the  value  of  im- 
provements, to  be  determined  in  execution,  to  such  of  the  defendants  as 
should  be  found  entitled.  On  the  12th  August  1880  the  plaintiff  applied 
for  execution,  and  on  the  23rd  September  1881  an  order  was  passed  that 
execution  should  issue  on  payment  into  Court  by  the  plaintiff  of  the  mort- 
gage amount  and  the  value  of  improvements  which  had  then  been  as- 
certained. The  plaintiff  having  failed  to  deposit  the  said  amount,  the 
application  for  execution  was  struck  off  the  file  on  the  10th  November  1881. 
On  the  8th  December  1883  the  plaintiff  applied  again  for  execution,  and 
objection  was  taken  that  the  application  was  barred  by  limitation  :  Held, 
that  the  application  was  not  barred  by  limitation.  KRISHNAN  v,  NlLA- 
KANDAN,  8  M.  137 

(3)  Execution — Sale — Immoveable    property  —  Hypothecation  bond — Interest  of 

obligee  sold — General  Clauses  Act,  1868.  s.  2  (5)— Interest  arising  out  of 
land. — Where  a  judgment-debtor  is  entitled  to  a  debt  secured  by  a  colla- 
teral hypothecation  of  land  and  the  decree-holder  attaches  and  sells  the 
judgment-debtor's  interest  in  the  bond,  such  interest  ia  immoveable  proper- 
ty for  the  purpose  of  attachment  and  sale  under  the  Code  of  Civil  Proce- 
dure, 1882.  Per  Turner,  G.J.—Quare— Whether  the  decree-holder  could 
not  sell  the  debt  apart  from  the  security  as  moveable  property.  APPA8AMI 
v.  SCOTT,  9  M.  5  •••  *°° 

(4$  Rt  parte— Limitation  Act,  s.  5— Admission  of  appeal  out  of  time— Order  set 
aside  at  hearing.— An  order  made  ex  parte,  under  s.  5  of  the  Indian 
Limitation  Act,  1877,  admitting  an  appeal  after  the  period  prescribed 
therefor,  may  be  set  aside  on  proper  cause  being  shown  by  the  Court  which 
made  it.  VENKATRAYUDU  v.  NAOADU,  9  M.  450  ...  708 

(5)  Fraud— Collusion  between  parties— Defendant  subsequently  pleading  his  own 
fraud. — A  obtained  a  decree  against  B,  in  execution  of  which  he  was  put 
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in  possession  of  certain  land  by  proclamation,  the  land  being  in  the  pos- 
session of  tenants.  A  subsequently  sued  B  anr)  the  tenants  to  recover 
possession  of  the  same  land.  B  pleaded  that  the  decree  obtained  by  A 
was  the  result  of  a  collusion  between  himself  and  A  in  fraud  of  B's  credit- 
ors :  Held,  that  it  was  not  open  to  B  to  raise  this  plea.  VENKATRAMANNA 
v.  VIBAMMA,  10  M.  17  =  11  Ind.  Jur.  18  ...  702 

(6)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1832),  8  M.  277,  9  M.  445. 

(7)  See  HINDU  LAW— DEBTS,  8  M.  208. 

(8)  See  HINDU  LAW— JOINT  FAMILY,  8  M.  376,  8  M.  388. 

(9)  See  MALABAR  LAW-  KARNAVAN,  8  M.  381,  8  M.  484. 
Defamation. 

(1)  Slander — Action   for  abuse,   no  special    damage    being    alleged — Damages, 

Measure  of. — The  rule  of  English  Law  which  prohibits,  except  in  certa_in 
case,  an  action  for  damages  for  oral  defamation  unle'ss  special  damage  'is 
alleged,  being  founded  on  no  reasonable  basis,  should  not  be  adopted  by 
the  Courts  of  British  India.  If  defamatory  expressions  are  used  under 
such  circumstance  as  to^induce  in  the  plaintiff  reasonable  apprehension 
that  his  reputation  has  been  injured,  and  to  inflict  on  him  pain  conse- 
quent ons  uch  belief,  the  plaintiff  is  entitled  to  recover  damages  without 
actual  proof  of  loss  sustained.  Semble  : — An  action  will  not  lie  for  vulgar 
abuse  or  hasty  expressions  ;  but  for  malicious  or  culpable  oral  defamation 
an  action  will  lie.  Vindictive  damages  should  not  be  awarded,  an,d  a 
distinction  should  be  drawn  in  awarding  damages  when  the  defendant 
acts  from  carelessness  and  when  he  acts  maliciously.  In  the  latter  case 
the  plaintiff  is  entitled  to  full  compensation  for  the  pain  suffered,  and  in 
the  former  to  a  sum  sufficient  to  establish  his  innocence  of  the  charges 
made.  PARVATHI  v.  MANNAR,  8  M.  175  ...  121 

(2)  See  COUNSEL,  10  M.  28. 

(3)  See  CRIMINAL  PROCEDURE  CODE,  (1882)  9  M.  439. 

(4)  See  PENAL  CODE  (ACT  XLV  OF  i860),  9  M.  387. 
Degradation. 

See  HINDU  LAW— MARRIAGE,  8  M.  169. 
Deposit, 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M.  203. 
District  Magistrate. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  8  M.  18,  8  M.  336. 
District  Munsif. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10  M.  152. 
Divorce. 

(1)  Costs  of  wife — Indian  Succession  Act,  1865,  s.  4 — Married  Woman's  Property 

Act,  1874. — A  wife  without  property  of  her  own  seeking  a  divorce  is 
entitled  to  have  provision  made  by  her  husband  for  the  payment  of  her 
costs  in  the  suit.  NATALL  v.  NATALL,  9  M.  12  ...  405 

(2)  See  HINDU  LAW — MARRIAGE,  8  M.  169. 
Enrolutnents. 

See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 
Enfranchisement. 

See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 
Escheat. 

Under  Mapilla  Act— See  MALABAR  LAW— MORTGAGE,  10  M.  189. 
Estoppel. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  VIII  OF  1859),  8  M.  134,  8  M.  506,  8  M. 

520. 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  X  OF  .1887),  8  M.  219. 

(3)  See  CIVIL  PROCEDURE  CODEI(ACT  XIV  OF  1882),  8  M.  348,'8  M.  496. 

(4)  See  TRADE-MARK,  8  M.  149. 

(5)  See  BBS  JUDICATA,  10  M.  102. 
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(1)  Admissibility  as  to  pedigree  of  a  document  that  has  been  set  aside  by  the 
Court. — In  a  suit  for  division  of  the  property  of  an  extinct  divided  branch 
of  the  family  of  the  parties  who  were  governed  by  the  Aliyasantana  law, 
a  written  agreement  which  had  been  set  aside  by  the  Court  ay  against 
the  defendants  was  offered  in  evidence  by  the  plaintiff  to  prove  that  the 
parties  were  of  equal  grade  of  relationship,  in  which  case  it  was  admitted 
that  partition  was  enforceable  :  Held,  that  the  written  agreement  was 
admissible  as  evidence  of  pedigree  and  that  the  plaintiff  was  entitled  to 
the  decree  sought  for.  TlMMA  v.  DARAMMA,  10  M.  362  ...  1005 

(2)f  Admissibility  of  petition  signedjby  a  person  available  but  not  called  as  witness. — 
A,  the  son  of  a  deceased  zaroindar,  sued  B  and  C,  his  widow  and  brother, 
for  possession  of  the  zamindari,  which  was  impartible.  In  order  to  prove 
that  A  was  illegitimate,  C,  filed  two  petitions  purporting  to  have  been 
signed  and  sent  to  the  Collector  of  the  district  by  C,  in  1871,  referring  to 
A's  mother  as  a  concubine.  C  was  not  examined  as  a  witness  :  Held, 
that  their  contents  wero  not  evidence,  but  the  petitions  were  themselves 
evidence  to  show  that  a  comolaint  was  made  as  mentioned  therein. 
PARVATHI  v.  THIRUMALAI,  10  M.  334  ...  986 

(3)  See  ADVERSE  POSSESSION,  9  M.  460. 
Evidence  Act  (1  of  1872). 

(1)  3s.  66,  80-See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  9M.  439. 

(2)  S.  91 — Suit  for  money  lent — Unstamped  promissory  note  — Cause  of  action. — 

The  terms  of  a  contract  to  repay  a  loan  of  money  with  interest,  having  been 
settled  and  the  money  paid,  a  promissory  note  specifying  these  terms  was 
'  executed  later  in  the  day  by  defendant  and  given  to  plaintiff.  This  pro- 
missory note  was  not  stamped.  In  a  suit  brought  to  recover  the  unpaid 
balance  of  the  loan  on  an  oral  contract  to  pay  :  Held,  that  plaintiff 
could  not  recover.  POTHI  REDDI  v.  VELAYUDASIVAN,  10  M.  94  =  11 
Ind.  Jur.  60  ...  816 

Fishery. 

Tidal  river — Prescription.— The  right  of  the  public  to  fish  in  tidal  waters  in  British 
India  may  be  curtailed  by  an  exclusive  privilege  acquired  by  grant  or 
prescription  by  certain  persons  within  certain  limits.  Such  an  exclusive 
privilege,  being  an  infringement  of  the  general  rights  of  the  public,  could  be 
acquired  by  a  period  of  enjoyment  which  would  suffice  for  the  acquisition 
of  an  easement  against  the  Crown.  VlRESA  v.  TATAYYA,  8  M.  467  ...  319 

Forest  Land, 

(1)  Enjoyment — Adverse  possession — Quasi  possession — Prescription. — In  a  suit  by 
a  zarnindar  to  recover  certain  forest  tracts  from  Government,  the  plaintiff 
relied  on  certain  accounts  called  Ayakut  accounts  as  furnishing  proof  of 
the  inclusion  of  the  said  tracts  within  the  limits  of  the  zamindari.  The 
District  Judge  refused  to  accept  these  accounts  as  evidence  of  reputation, 
because  no  evidence  was  produced  to  show  for  what  purpose,  by  whom, 
and  in  what  circumstances,  these  accounts  were  prepared,  and  what 
guarantee  existed  to  ensure  their  accuracy:  Held,  that  inasmuch  as  they 
were  from  time  to  time  prepared  for  administrative  purposes  by  village 
officers  and  were  produced  from  proper  custody  and  otherwise  sufficiently 
proved  to  be  genuine,  were  admissible  as  evidence  of  reputation.  No  distinc- 
tion can  be  drawn  between  evidence  of  reputation  to  establish  and  to  dis- 
parage a  public  right.  The  plaintiff  having  proved  that,  ho  and  his 
ancestors  had  out  wood,  pastured  cattle,  and  gathered  forest  produce  in 
certain  forests  for  fifty  years,  the  Lower  Court  held  that  such  acts  of  en- 
joyment were  only  evidence  of  an  easement  and  not  of  adverse  possession  ; 
Held,  that  these  acts  as  they  bad  been  done  under  the  belief  and  asser- 
tion that  the  said  tracts  formed  portion  of  the  zamindari,  and  that  the 
plaintiff  and  his  ancestors  were  owners  of  the  said  tracts  were  evidence  of 
adverse  possession. 

In  principle,  an  act  done  is  one  of  ownership  or  evidence  of  an  easement  ac- 
cording as  the  person  doing  it  asserts  general  ownership  or  a  particular 
right  in  other  property.  The  enjoyment  of  any  right  of  ownership  over 
the  soil  is,  prima  facie,  proof  of  ownership  of  the  soil.  Where  therefore 
the  Lower  Court  found  such  an  enjoyment  of  a  forest  as  proved  title  to 
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the  profits  thereof  and  such  enjoyment  was  accompanied  with  an  asser- 
tion of  ownership  of  the  soil :  Held,  that  the  Court  was  bound  to  find  a 
title  to  the  soil  established.  Where  a  tract  of  land  with  a  defined  bound- 
ary has  been  throughout  claimed  by  a  person  as  owner  and  acts  of  owner- 
ship have  baen  done  on  various  portions  of  it,  such  acts  may  be  accepted 
as  evidence  of  the  possession  of  the  whole  tract.  SlVASUBRAMANYA  v. 
SECRETARY  OF  STATE  FOR  INDIA,  9  M.  285  ...  595 

(2)  Malabar — Presumption  as  to  ownership— Rights  of  Crown  and  of  occupier  of 
waste  land  under  Hindu  law — Suit  by  Crown  for  declaration  of  title  and 
possession — Plaint — Cause  of  action  within  statutory  period  not  alleged — 
Burden  of  proof — Limitation — Regulation  II  of  1802 — Remedy  suspend- 
ed— Right  surveying — Act  XIV  of  1859 — Claim  by  Crown  not  affected— 
Limitaion  Act,  1871 — Effect  on  subsisting  rights — Lifmitation  Act,  18'%$, 
ss.  2—28 — Construction. — In  the  district  of  Malabar  and  the  tracts  admi- 
nistered as  part  of  it,  there  is  no  presumption  that  forest  lands  are  the 
property  of  the  Crown.  According  to  the  Hindu  law  a  right  to  the  pos- 
session of  land  is  acquired  by  the  first  person  who  makes  a  beneficial  use 
of  the  soil,  the  right  of  the  Sovereign  being  to  assess  the  occupier  to 
revenue.  Assuming  that  the  Crown  has  the  right  to  oust  any  person 
who,  without  sanction,  occupies  waste  land  which  has  not  been  appropriat- 
ed for  any  public  purpose,  it  cannot,  by  a  suit  brought  for  a  declaration 
of  title,  or  for  ejectment,  the  date  at  which  the  cause  of  action  arose  not 
being  stated  in  the  plaint,  compel  a  defendant  to  prove  possession  for  60 
years.  As  a  general  rule,  a  plaintiff  must  not  only  show  he  has  a  title, 
but  that  he  has  a  subsisting  title,  which  he  has  not  lost  by  the  prescrip- 
tive sections  of  the  Limitation  Act.  The  probable  explanation  of  the 
ruling  in  Radha  Gobind  Roy's  case  (Suth.  P.  C.  Cases  809)  is,  that 
when  a  plaintiff  proves  title  and  possession,  it  is  to  be  presumed  that 
his  possession  continues  till  the  defendant  proves  that  the  posses- 
sion interrupted,  but  that  where  the  plaintiff  can  prove  title  only, 
and  not  possession,  he  must  prove  that  the  adverse  possession  of 
the  defendant  or  the  acts  of  which  he  complains  as  impugning  his  title, 
occurred  within  the  period  prescribed  by  the  Limitation  Act.  In  a  suit 
instituted  in  March  1879  by  the  Crown  for  a  declaration  of  title  to  certain 
forest  land  and  for  possession  of  a  portion  thereof,  the  defendants  alleged 
that  the  land  has  been  in  their  possession  for  more  than  60  years  :  Held 
that  it  was  incumbent  on  the  Crown,  under  art.  149  of  sch.  II  of  the 
Indian  Limitation  Act,  1877,  to  show  possession  of  the  proprietary  rights 
claimed  within  60  years,  or,  if  the  defendants  proved  possession,  that  such 
possession  commenced  or  became  adverse  within  such  period.  The  District 
Court  having  held,  that  up  to  April  1, 1873, when  the  Limitation  Act  of  1871 
came  into  force,  the  limitation  for  such  a  suit  was  12  years  from  the  time 
when  the  cause  of  action  arose,  and  tbat  the  suit  was  barred  by  adverse 
possession  for  12  years  prior  to  April  1,  1873  :  Held,  that  even  if  Regula- 
tion II  of  1802  applied  to  claims  by  the  Crown,  inasmuch  as  the  Regulation 
only  barred  the  remedy  and  did  not  extinguish  the  right,  and  Act  XIV  of 
1859  did  not  extend  to  such  a  claim,  the  right  subsisted  when  the 
Limitation  Act  of  1871  came  into  operation,  and  as  long  as  that  Act  was 
in  force,  and  that  the  Crown,  being  entitled  under  that  Act  to  sue  within 
60  years  from  the  date  of  the  cause  of  action,  and  under  s.  28  of  the 
Limitation  Act  of  1877,  to  sue  within  2  years  from  the  1st  of  October 
1877,  the  suit  wss  not  barred,  provided  it  could  be  shown  that  the  cause 
of  action  arose  within  60  years  from  the  date  of  its  institution. 
SECRETARY  OF  STATE  v.  VIRA  RAYAN,  9  M.  175 

Forfeiture. 

See  LANDLORD  AND  TENANT,  10  M.  351. 
Fraud. 

(1)  Fradulent  alteration  of  Document — Effect  of —English  Law  how  far  applica- 
ble in  mufassal- — In  a  suit  brought  to  recover  Rs.  815,  principal  and  in- 
terest due  according  to  the  terms  of  a  registered  mortgage  bond,  it  was 
found  that  the  plaintiff  had  fraudulently  altered  the  terms  of  the  bond 
prior  to  registration  (1)  by  inserting  a  condition,  making  the  whole  stirn 
payable  upon  default  of  payment  of  any  instalment,  and  (2)  by  doubling 
the  rate  of  interest.  The  defendant  admitted  in  his  written  statement 
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that  he  had  received  a  certain  portion  of  the  consideration  for  the  bond  •'••*  • 
from  the  plaintiff.  At  the  trial  the  plaintiff  claimed  to  amend  the 
plaint  and  recover  the  first  instalment  according  to  the  terms  of  the  bond 
as  executed  by  defendant:  Held,  by  the  Pull  Bench  (Kernan,  Offg.  C.J., 
Muttasami  Ayyar,  Hutchins,  Parker  and  Bandley,  JJ.)  that  the  suit 
must  be  dismissed.  Per  Kernan  and  Muttusami  Ayyar,  JJ. — The  de- 
cision in  Ramasamy  Kon's  case  is  in  conformity  with  the  Law  of  Eng- 
land. Per  Kernan,  Hutchins,  Parker  and  Handley,  JJ, — The  rule  in 
Master  v.  Miller  is  in  consonance  with  equity  and  good  conscience  and 
applicable  to  the  mufassal.  Per  Muttasami  Ayyar,  J . — That  rule  is  more 
penal  than  equitable,  but  having  been  adopted  by  the  Courts  since  1866 
must  be  followed.  CHRISTACHARLU  v.  KABIBASYYA,  9  M.  399  (P.B.)  = 
10  Ind.  Jur.  409  ...  «73 

(2)  See  DECREE,  10  M.  17. 

(3)  See  HINDU  LAW— WIDOW,  8  M.  304. 

(4)  See  VENDOR  AND  PURCHASER,  9  M.  89. 
Governor  la  Council. 

See  JURISDICTION,  8  M.  24 
Hereditary  Village  Office. 

Regulation  VI  of  1831 — Act  IV  of  1866  (Madras) — Karnams  inam  land— Heredi- 
tary office  -Enfranchisement — Inam  Commissioner's  title-deed — Title  to 
emoluments  of  office.— The  lands  forming  the  emoluments  of  an  here- 
ditary village  offic-e  having  been  separated  from  the  office  by  Government, 
were  enfranchised  and  granted  by  the  Inam  Commissioner  to  V,  who  had 
been  appointed  to,  and,  at  the  date  of  enfranchisement,  held  the  office 
withoub  possessing  any  hereditary  claim  thereto.  In  a  suit  by  R,  who 
claimed  to  be  of  the  family  of  the  hereditary  offiae-holders,  to  recover  the 
land  from  V  :  Held,  by  the  Full  Bench  (Hutchins.  J.,  dissenting)  that  R 
could  not  recover.  VENKATA  v.  RAMA,  8  M.  249  (F.B.)  =  9  Ind.  Jur.  185.  172 

Highway. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M,  463. 
Hindu  Law. 

1.— GENERAL. 

2.— ADOPTION. 

3.— ALIENATION. 

4.— CUSTOM. 

5. — DEBTS. 

6.— GIFT. 

7.— IMPARTIBLE  ESTATES. 

8.— INHERITANCE. 

9.— JOINT  FAMILY. 

10.— MAINTENANCE. 

11.— MARRIAGE. 

12.— PARTITION. 

13.— RELIGIOUS  ENDOWMENT. 

14. — REV2RSIONER. 

15.— SELF-ACQUISITION. 

1 6.— STRIDHANAM. 

17.— SUCCESSION. 

18.— WIDOW. 

1.— General , 

(1)  Landlord  and  Tenant— Compensation.     See  LANDLORD  AND  TENANT,  10  M.  112. 

(2)  Waste  lands— Rights  of  Crown  and  occupier- See  FOREST  LAND,  9  M.  175. 

2. — A  doption, 

(1)  After  upanayanam  of  sagotra— Drahmans— Custom  proof.— According  to  the 

custom  obtaining  amongst  Brahmins  in  Ssuthera  India,  the  adoption  < 
boy  of  the  same  gotra,  after  the  upanayanam  ceremony  has  been  perform- 
ed,  is  valid.     VlRARAGAVA  v.  RAMALINGA,  9  M.  148  (P.B.) 

(2)  Authority -Consent  of  sapinda—  V,  one  of  tbe   nearest  male  sapmdas  of 

8,   gave    his    son    in    adoption    to    the  widow   of    S,  in   1878. 
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the  giver  and  receiver  professed  to  have  b«»n  carrying  out  the  directions  of 
S.  In  1883  a  suit  was  brought  by  N,  another  sapinda,  to  set  aside 
this  adoption,  and  it  was  found  that  S-  bad  not  authorized  the  adop- 
tion as  alleged  by  the  defendants  :  Held,  that,  under  the  circumstances, 
V's  assent  to  the  adoption  did  not  render  it  valid.  VENKATALAKSMAMMA 
v.  NARASAYYA,  8  M.  545  ...  373 

(3)  Custom — Brahmans — Adoption  of  daughter's  and  sister's  sons. — In  Southern 

India  the  custom  which  exists  among  Brahmans  of  adopting  a  sister's  or 
daughter's  son  is  valid.  VAYIDINADA  v.  APPU,  9  M.  44  (F.B.)  ...  427 

(4)  Widow  adopting  to  her  deceased  husband,  with  consent  of  sapindas — Effect  of 

estate  having  already  vested  in  the  widow  of  a  son. — A  son's  widow  having 
obtained  her  widow's  estate  in  the  property  inherited  by  her  deceased 
husband  from  his  father,  the  widow  of  that  father  cannot  adopt  a  son  to 
the  latter,  whether  she  acts  under  authority  from  her  husband  or  a?  widow 
with  the  assent  of  sapindas.  That  the  power  of  the  father's  widow  to 
adopt  a  son  to  him  is  brought  to  an  end  upon  the  vesting  of  the  estate  in 
the  son's  widow  was  decided  in  Mussumat  Bhoobun  Moyete  Debia  v.  Ram 
Kishore  Acharj  Chowdhry  and  Padmnkumari  Debi  v.  The  Court  of 
Wards.  THAYAMMAL  v.  VENKATARAMA,  10  M.  205  (P.O.)  =  11  Ind.  Jur. 
271  =  14  I. A.  67  =  5  Sar.  P.C.J.  10  ...  895- 

— 3.— Alienation. 

See  HINDU  LAW— WIDOW,  8  M.  290,  8  M.  304,  8  M.  552. 
— —  4, — Custom. 

(1)  Caste  usage — Expulsion  of  member  of  caste  under  mistake  of  fact  and  without 

notice. — In  a  suit  relating  to  the  management  of  the  common  property  of 
the  members  of  a  Hindu  caste,  the  plaintiff's  right  to  sue  was  denied  on 
the  ground  that,  having  violated  the  rules  of  the  caste,  he  had  been 
expelled  from  it  :  Held,  (I)  that  it  was  open  to  the  Court  to  determine 
whether  or  not  the  alleged  expulsion  from  caste  was  valid  ;  (2)  that  if 
the  plaintiff  had  not  in  fact  violated  the  rules  of  the  caste,  but  was  ex- 
pelled under  the  bond  fide,  but  mistaken  belief  that  he  had  committed  a 
caste  offenca,  the  expulsion  was  illegal  and  could  not  affect  his  rights. 
Per  Kernan,  J.  —A  Custom  or  usage  of  a  caste  to  expel  a  member  in  his 
absence  without  notice  given  or  opportunity  of  explanation  offered  is  not 
a  valid  custom.  KRISHNASAMI  v.  VlRASAMI,  10.  M.  133  ...  843 

(2)  lllatam   custom — Status  of  son-in-law— Coparcenary   suivivorship — Proof  of 

special  custom. — Although  aa  illatam  son-in-law  and  a  son  adopted  into 
the  same  family  may  live  in  commensality,  neither  they  nor  their  des- 
cendants can,  in  the  absence  of  proof  of  custom,  be  treated  as  Hindu  copar- 
ceners having  the  right  of  survivorship.  CHENCHAMMA  v.  SUBBAYA,  9 
M.  114  ...  476 

(3)  See  HINDU  LAW— ADOPTION,  9  M.  44,  9  M.  148. 

(4)  See  HINDU  LAW— MARRIAGE,  8  M.  440. 
$.— Debts. 

(1)  Debt  binding  on  family — Suit  against  one  of  two  undivided  brothers — Personal 

decree — Attachment  of  family  ^property — Effect  of  decree. — The  creditor  of 
a  joint  Hindu  family,  consisting  of  two  brothers,  sued  the  elder  brother 
only  (the  younger  being  a  minor)  to  recover  a  debt  binding  on  both 
brothers,  and  having  obtained  a  decree  for  the  payment  of  the  debt, 
attached  the  family  property.  In  a  suit  by  the  younger  brother  to  set 
aside  the  attachment  quoad  his  share  in  the  property  attached  :  Held, 
that,  inasmuch  as  the  decree  was  not  passed  against  the  elder  brother  as 
manager  of  the  family,  the  younger  brother's  suit  must  prevail.  VIRA- 
BAGAVAMMA  v.  SAMUDRALA,  8  M.  208  144 

(2)  Liability  of  ancestral  estate  for  father's  debt — Effect  of  sale  in  execution  of 

mortgage  decree  and  of  money  decree  against  the  father — Transfer  of 
Property  Act,  s.  85.—  Where  the  property  of  an  undivided  Hindu  family, 
consisting  of  father  and  sons,  has  been  sold  in  execution  of  a  decree 
obtained  against  the  father  only  for  a  debt  contracted  by  him  for  purposes 
neither  immoral  nor  illegal,  the  sons  cannot  recover  their  shares  from  the 
purchaser,  if  the  decree  has  been  obtained  upon  a  mortgage  or  hypothe- 
cation of  the  property  directing  such  property  to  be  sold  to  realize  the 
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debt.  It  is  otherwise  if  the  decree  in  execution  of  which  the  sale  takes 
place  is  a  mere  money  decree.  Per  Kernan,  /.—It  will  still  be  necessary 
.  in  all  cases  where  a  creditor  seeks  in  a  suit  to  bind  a  son's  estate  in  ances- 
tral or  other  property  for  a  debt  incurred  by  his  father  and  not  by  him, 
that  the  son  should  be  made  party  to  the  suit.  PONNAPPA  v.  PAPPU- 
VAYYANGAR,  9  M.  343  (F-B.)  ...  635 

6.-aift. 

Of  undivided  sliare  by  a  coparcener  invalid.— The]rule  of  Hindu  law  which  forbids 
voluntary  alienations  of  the  family  estate  by  a  Hindu  coparcener  applies 
as  well  to  gifts  to  relatives  as  to  gifts  to  strangers.  PONNUSAMI  v. 
THATHA,  9  M.  273  ...  587 

7-— Impartible  Estates. 

(1)  Impartible  zamindari — Money  decree  against  samindar — Attachment  and  sale 

of  estate — Suit  by  son  to  recover  after  father's  death— Bights  of  purchiser. — 
In  execution  of  a  money  decree  obtained  against  the  holder  of  an  impartible 
zamindari,  the  creditor  attached  certain  immoveable  property — portion  of 
tbe  zamindari — which  he  described  as  tbe  property  of  the  debtor.  This 
was  sold  by  the  Court  and  purchased  by  L.  A  suit  having  been  brought  by 
the  son  of  the  judgment-debtor,  after  his  father's  death  to  recover  the 
property  from  L  : — Held,  that  all  that  L  acquired  was  tbe  life-interest  of 
the  judgment  debtor,  iu  the  property,  and  therefore  the  plaintiff  was 
entitled  to  recover.  SlVAGANGA  ZAMINDAR  v.  LAKSHMANA,  9  M.  188  ...  528 

(2)  Unsettled  palayam  held  on  service  tenure — Commutation  of  service  for  quit- 

rent — Enfranchisement — Inam  putta  issued  to  Hindu  widow  by  Govern- 
ment, acknowledging  her  absolute  title  to  estate,  not  a  grant  of  a  new  estate 
— Joinder  of  plaintiffs —  Suit  by  daughter  and  daughter's  son  against 
widow  to  declare  alienations  invalid. — The  palayam  of  C  was  granted 
during  tbe  Muhammadan  rule  to  a  Hindu  on  service  tenure,  tbe  condition 
being  that  tbe  grantee  should  maintain  a  body  of  police  for  the  service  of 
the  paramount  power.  This  palayam  was  not  brought  under  permanent 
settlement  under  the  provisions  of  Regulation  XXV  of  1802.  Tbe  last 
male  holder  died  in  1860  leaving  him  surviving  a  widow  K  and  a  daughter 
C.  In  1865  the  Government  discontinued  the  service  and,  in  lieu  thereof 
and  of  the  reversionary  interest  of  the  Crown,  imposed  a  quit-rent,  and  an 
inam  putta  was  issued  to  K  by  the  Inam  Commissioner  by  which  her 
title  to  the  estate  was  acknowledged  by  tbe  Government  of  Madras  and 
tbe  estate  was  confirmed  to  her  as  her  absolute  property  subject  to  the 
quit-rent.  In  1882,  C  and  her  minor  son  A  sued  K  and  others,  to 
whom  K  had  alienated  portions  of  the  estate,  for  a  declaration  that  they 
were  the  reversionary  heirs  of  K  and  that  the  alienations  made  by  K 
were  good  only  during  the  lifetime  of  K,  The  District  Judge  held  that 
there  being  no  collusion  between  C  and  the  defendants,  A  was  not 
entitled  to  join  in  the  suit:—  Held,  that  A  was  entitled  to  join  C  as 
co-plaintiff.  Held  also  that  the  effect  of  the  inam  putta  was  not  to 
confer  on  K  any  new  estate  but  merely  as  between  the  Crown  and  the 
owners  of  the  estate  to  release  the  reversionary  right  of  tke  Gsown, 
NARAYANA  v.  CHENGALAMMA,  10  M.  1  751 
8. — Inheritance. 

(1)  A  son's  power  to  adept — Impartible  estate— Failure  to  prove  alleged  custom 
in  a  family  against  adoption — Invalid  agreement  between  father  and  father's 
brother,  in  a  joint  family,  contrary  to  rights  of  son  already  born—Tvro 
brothers,  undivided  under  the  Mitakshara,  tbe  family  estate  being  an  im- 
partible zemindari  in  the  possession  of  one  of  them  who  had  a  son,  con- 
tracted with  each  other  that,  in  the  event  of  an  indefinite  failure  of  male 
issue  in  tbe  line  of  either  of  them,  the  estate  should  descend  in  the  line  of 
the  brother  having  aurasa  (self-begotten)  issue,  and  should  not  be  alienated 
from  the  line  of  the  latter  by  adoption  -.—Held,  that  this  contract  did  not 
bind  the  son  not  to  adopt,  or  exclude  from  the  inheritance  a  son  adopted 
by  him.  Buch  a  stipulation  was  contrary  to  the  law  declared  in  the  Tanjore 
case  and  was  ineffectual  to  prevent  the  son's  exercising  his  right  of  adop- 
tion. SURIYA  RAU  v.  RAJA  OP  FITTAPUR,  9  M.  499  (P.O.)  =  13  I. A. 
97  =  4  Sar.  P.C.J.  725^10  Ind.  Jur.  392 

(Q)  Partition— Disqualified  heirs— Birth  of  qualified  heir.— Under  the  Hindu 
Jaw  of  inheritance  which  obtains  in  Southern  India,  bhe  sons  of  a  deaf  and 
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dumb  member  of  an  undivided  Hindu  family  are  entitled  to  a  share  of  the 

family  estate  in  the  lifetime   of  their  father,   notwithstanding   that   they 

were  born  after  the  death  of  their  grandfather.     In  such  a  case  the  estate  . 

vests  on  the  death  of  the  grandfather  in  the  qualified  heirs  subject   to  the 

contingency  of  its  being  divested  on  the  recovery  of  the  disqualified,  or  the 

birth  of  a  qualified  heir.     KRISHNA  v.  8AMI,  9  M.  64  (F.B.)  ...  441 

(3)  Stepmother — Paternal  uncle. — Under  the  Hindu  law   which  obtains   in  the 

presidency  of  Madras,  a  stepmother  does  not  succeed  to  the  estate  of  her 
stepson  in  preference  to  a  paternal  uncle.  MARI  v.  CHINNAMMAL, 
8  M.  107  (F.B.)  ...  75 

(4)  Stepmother — Sagotra  Sapindas.— According  to  Hindu  law   current   in  the 

iii»lc*s  fireeidency,  a  stepmother  does  not  succeed  to  the  estate  of  her  step- 
son in  preference  to  his  grandfather's  brother's  grandson.  RAMASAMI  v. 

NARASAMMA,  8M.  133  =  8  Ind.  Jur.  666  ...          93 

(5)  Unborn  son — Right  to  ancestral  property  not  defeated   by  will  of  father. — 

According  to  the  Hindu  law  which  obtains  in  the  Madras  Presidency,  the 
right  of  a  son  in  the  womb  to  ancestral  property  cannot  be  defeated  by  a 
will  or  gift.  Qucere  : — Whether  this  rule  would  govern  the  case  of  an 
alienation  for  value.  MlNAKSHI  v.  VlRAPPA,  8  M.  89  =  9  Ind.  Jur.  21...  62 

9.— Joint  Family. 

(1)  Decree  against  an  undivided  brother— Mortgage  of   joint  property. — A,  an 

undivided  member  of  a  Hindu  family,  mortgaged  part  of  the  family 
property  by  way  of  conditional  sale  to  B,  to  secure  a  loan.  B  having 
sued  A  personally  for  the  amount  due,  A  admitted  the  mortgage  and  said 
he  would  surrender  the  property  in  discharge  of  the  debt,  and  a  decree 
was  passed  accordingly.  A's  undivided  brothers  intervened  in  execution  : — 
Held,  that  the  decree  not  being  passed  against  the  joint  family  or  its 
representative,  and  not  describing  the  property,  which  it  directed  to  be 
dejfivsned  to  ihe  plaintiff  by  way  of  absolute  sale  to  be  family  property, 
could  not  be  executed  against  the  family  property.  GURUVAPPA  v. 
THIMMA,  10  M.  316  ...  973 

(2)  Decree  against  father — Sale  oj  ancestral  estate  in  execution  o/  money-decree — 

Son's  liability  and  righ's. — A  sale  of  ancestral  property  in  execution  of  a 
money-decree  obtained  against  a  Hindu  father  will,  if  the  debt  was 
neither  immoral  nor  illegal,  pass  to  the  purchaser,  the  entire  interest  of 
which  the  father  could  dispose,  i.e.,  his  son's  as  well  as  hia  own  share,  pro- 
vided the  purchaser  has  bargained  and  paid  for  such  interest.  The  son 
not  being  bound  by  the  decree  against  his  father  may  contest  the  sale  by 
suit,  but  unless  he  proves  that  the  debt  was  not  such  as  to  justify  the  sale, 
he  cannot  succeed.  The  revised  ruling  of  the  Full  Bench  in  Ponnappa  v. 
Pappuvayyangar  (9  M,  343)  as  to  sales  in  execution  of  money-decrees 
against  the  Hindu  father  has  been  overruled  by  the  decision  of  the  Privy 
Council  in  Musssamut  Nanomi  Babuasin  v.  Modon  Mohun,  13  I, A.  1  =  13  C. 
21.  NARASANNA  v.  GURRAPPA,  9  M.  424  ...  690 

(3)  Execution  of  decree  against  a  inember  of  an  undivided  family  by   sale  of  his 

personal  interest  in  the  family  estate,  which  was  an  impartible  zemindari; 
such  interest,  by  reason  of  his  death  before  the  sale,  consisting  only  of  the 
rents  and  profits  then  uncoliected. — On  a  sale  of  the  right,  title,  and  inter- 
est in  an  impartible  zamindari  in  execution  of  decrees  against  the  zamin- 
dar,  the  head  of  an  undivided  family,  the  question  was  whether  (a)  only 
his  own  personal  interest  or  (b)  the  whole  title  to  the  zemindari  including 
the  interest  of  a  son  and  successor,  passed  to  the  purchaser.  The  procla- 
mation of  sale  purported  to  relate  to  (a)  only  ;  and  between  the  dates  of 
proclamation  and  the  auction  sale  the  zemindar  died.  On  the  argument 
that,  this  having  given  rise  to  an  ambiguity,  the  Court  must  be  under- 
stood to  have  sold  all  that  it  could  sell,  and  that  under  the  circumstances 
it  could  sell,  and  was  bound  to  sell,  (6);  because,  the  debts,  the  subject 
of  the  decrees  under  execution,  not  having  been  incurred  by  the  late 
zamindar  for  any  immoral  purpose,  the  entire  zamindari  formed  assets 
for  their  payment  in  the  hands  of  bis  son  :  Held,  that  the  question  of 
wftat  tJaeOourt  could  or  should,  have  sold  had  not  arisen.  All  that  requir- 
ed decision  was  what  the  Court  had  sold.  If  (a)  only  was  put  up  for  sale, 
then  that  interest  only  could  have  been  purchased.  Two  Courts  having 
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concurred  in  finding  that  (a)  only  was  sold,  in  which  also  their  Lordships 
agreed,  only  that  interest  passed  to  the  purchaser.  PATTACHI  v.  CHINNA- 
THAMBIAB,  10  M.  241  (P.C.)  =  14;i.A.  84  =  11  Ind.  Jur.  272  =  5  Sar.  P.C.J. 

921 

(4)  Execution  of  decree  for  maintenance  of  widow — Liability  of  ancestral  estate. — 

Maintenance  decreed  to  a  coparcener's  widow  by  reason  of  her  exclusion 
from  succession  in  a  joint  family  cannot  be  regarded  as  a  charge  on  the 
family  estate  or  the  decree  treated  as  a  decree  against  the  managing 
member  of  the  family  for  the  time  being. 

A*  the  widow  of  an  undivided  member  of  joint  Hindu  family,  obtained  a 
decree  for  maintenance  against  B,  the  brother  of  her  deceased  husband, 
not  expressed  to  be  a  decree  against  the  head  or  representative  of  the  joint 
family.  B  died,  and1  C,  his  son,  having  been  brought  in  as  his  repaeseot- 
ative,  resisted  the  execution  of  the  decree  by  attachment  of  the  family 
estate: — Held,  that  the  family  estate  was  not  liable.  Per  cur. — In  a 
regular  suit,  C  may  clearly  be  held  liable  to  pay  maintenance  to  A,  and 
a  decree  may  be  passed  against  him  ;  but  in  execution  proceedings  the 
decree  must  be  taken  as  it  stands  and  executed  against  the  son  as  his  legal 
representative  ia  the  mode  prescribed  by  s.  234  of  the  Code  of  Civil  Proce- 
dure, and  it  is  not  opan  to  extend  the  scope  of  the  decree  in  such  proceed- 
ings. MUTTIAv.  VlBAMMAL,  10  M.  283  (F.B.)  ...  951 

(5)  Money  decree  against  father — Attachment  of  son's  shares. — In  a  suit  brought 

against  the  father  of  a  Hindu  family  and  his  eldest  son,  on  a  bond  execut- 
ed by  the  former,  by  which  family  property  was  hypothecated  as  security 
for  the  repayment  of  the  debt,  decree  was  passed  against  the  father  only 
and  his  share  of  tha  property  was  declared  liable  to  be  sold.  In  execution 
of  this  decree,  family  property  was  attached,  hut,  on  the  intervention  of 
the  younger  sous,  tha  attachment  was  set  aside  as  to  their  shares.  In  a 
suit  brought  by  the  decree-holder  to  establish  his  right  to  sell  the  younger 
sons'  shares  in  satisfaction  of  the  decree  against  their  father  : — Held,  that 
so  far  as  the  younger  s  >ns  were  conoornel  the  decree  mast  be  treated  as  a 
decree  for  money  against  the  father  and  that  all  that  could  be  sold  in 
execution  of  the  decree  against  the  father  was  the  share  of  the  father. 
UMAMAHESWARA  v.  SINGAPERUMAL,  8  M.  376=9  Ind.  Jur.  26j  ...  258 

(6)  Mortgage  by  father — Suit  to  enforce  against  manager  of  family — Decree  for 

sale— Attachment — Order  for  sale  of  property— Sale  of  right,  title  and  in- 
terest— Rights  of  purchaser. — V,  a  Hindu,  and  his  son  P  executed  a  mort- 
gage of  a  house,  the  self-acquired  property  of  V.  V  having  died,  P,  tha 
manager  of  the  family,  was  sued  by  the  mortgagee  on  bis  own  promise 
in  the  mortgage-deed  aod  as  representative  of  V,  and  a  decree  was  passed 
for  the  sale  of  the  house  in  default  of  payment  by  P  within  three  months 
of  the  debt  then  due.  This  period  having  elapsed,  the  mortgagee  applied 
to  the  Court  to  enforce  the  decree  by  attachment  of  the  mirtg-igad  proper- 
ty, and  the  property  having  been  attached,  application  was  made  for  sale. 
By  a  warrant,  dated  3rd  December  1874,  the  SheriS  of  Madras  was  order- 
ed to  sell  the  property,  and  on  the  12th  July  1875  the  SheriS  sold^  the 
right,  title,  and  interest  of  the  judgment  debtor  in  the  said  house  to  K.  In 
a  suit  brought  by  K  against  P  and  tbe  other  members  of  the  family  to  re- 
cover possession  of  the  house: — Held,  that  as  the  mortgagee  intended  to 
enforce  his  rights  under  the  mortgage  by  sale,  and  the  Court  intended  to 
sell  the  house  as  mortgaged  property,  K  was  entitled,  by  virtue  of  his 
purchase,  to  recover  possession  of  the  house.  KEISHNAMA  v.  PERUMAL, 
8  M.  388  -  266 

10. — Maintenance. 

(1)  Parent  and  child — Duty  of  son  to  maintain  aged  mother. — According  to 
Hindu  Law,  a  son  is  bound  to  support  his  aged  mother,  whether  or  not 
he  has  inherited  property  from  his  father.  SUBBARAYANA  v.  SUBHAKKA, 
8  M.  236 

2)  Suit  to  reduce  rate  awarded  by  decree.— 8,  a  Hindu,  obtained  a  decree  for 
maintenance  at  a  certain  rate  against  R.  her  father-in-law.  After 
the  death  of  R,  V,  who  was  adopted  by  R,  subsequent  to  tbe  decree,  sued 
8  to  have  the  rate  reduced  on  the  ground  that  the  estate  of  R,  which  came 
to  his  hands,  was  considerably  diminished  in  value  '.—Held,  that,  as  the 
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estate  bad  been  diminished  by  the  voluntary  act?  of  R  and   V,  the  claim 

could  not  be  allowed.     VlJAYA  v.  SEIPATHI,  8  M.  94  =  9  Ind.  Jur.  68  ...  66 

(3)  Sudra — Illegitimate  son — Issue  of  adulterous  intercourse — Maintenance. — A 

Sudra.  having  kept  the  wife  of  another  man  in  his  house  for  many  years  as 
a  concubine,  had  a  son  by  her  whom  be  recognised  as  his,  own.  In  a 
suit  brought  by  the  son,  who  was  of  age,  to  recover  maintenance  from  his 
putative  father : — Held,  that  he  was  entitled  to  recover.  KUPPA  v. 
SlNGABAVELU,  8  M.  325  ...  223 

(4)  See  HINDU  LAW  (JOINT  FAMILY),  10  M.  283. 
//. — Marriage. 

(1)  Lingaits — Marriage — Desertion  of  wife— Re-marriage  of  wife  valid. — Accord- 

ing to  custom  obtaining  among  the  Lingaits  of  South  Canara,  the  re- 
marriage of  a  wife  deserted  by  her  husband  is  valid.  VlRASANGAPPA  v. 
RUDRAPPA,  8  M.  440  =  9  Ind.  Jur.  349  ...  301 

(2)  Marriage —  Divorce —  Change  of  religion — Degradation — Death  of  husband 

while  outcaste — Dissolution  of  marriage — Suit  by  widvw  to  recover  hus- 
band's estate. — In  1850  K  married  S,  both  being  Brahmans.  K  subsequently 
became  a  convert  to  Christianity.  In  1881  K  died  and  S  claimed  his 
estate  : — Held,  that,  according  to  Hindu  Law,  K  died  an  outcaste  and 
degraded,  and  that,  as  his  degradation  was  unatoned  for,  the  marriage 
became  absolutely  dissolved,  and  no  right  of  inheritance  remained  to  S. 
SlNAMMAL  V.  THE  ADMINISTRATOR-GENERAL  OF  MADRAS,  8  M.  169...  117 

12.— Partition. 

(1)  Partition  suit— Joint  property — Stridhanam — Presump'ion — Procedure — Suit 

by  grandson  against  uncle  in  lifetime  of  grandfather,  alleged  to  be  imbecile 
— Death  of  grandfather  before  trial —Objection  to  suit  on  appeal  disallowed 
— Civil  Procedure  Code,  s.  561 — Objections  to  decree  in  forma  pauperis 
disallowed. — K  sued  N  (his  uncle)  for  partition  of  the  estate  of  V,  the 
(father  of  N),  in  the  lifetime  of  V,  who  was  alleged  to  be  of  unsound 
mind.  N  objected  to  the  suit  being  entertained  on  the  ground  that  V 
was  alive.  Before  issues  were  settled  V  died  and  the  suit  was  tried  and 
K  obtained  decree.  On  appeal  by  N  on  the  ground  that,  when  the 
plaint  was  filed,  K  had  no  cause  of  action  : — Held,  that  the  decree  could 
not  on  this  ground  be  set  aside.  Objections  by  a  respondent  jto  a  decree 
under  s.  561  of  the  Code  of  Civil  Procedure  cannot  be  filed  in  forma 
pauperis.  When  property  stands  in  the  name  of  a  female  member  of  a 
joint  Hindu  family  there  is  no  presumption  that  such  property  is  the 
common  property  of  the  family.  NARAYANA  v.  KRISHNA,  8  M.  214  ...  148 

(2)  Rights  of  an  illegitimate  son  of  a  Sudra — Position  of  legitimate,  adoptive,  and 

illegitimate  sons  and  daughter' s  sons,  compared — Construction  of  a  deed  of 
partition—  Partial  partition — Admissibility  in  evidence  of  petitions  signed 
by  a  person  available  but  not  called  as  witness.  -  A,  the  son  of  a  deceased 
zamindar,  sued  B  and  C,  his  \\idowandbrotber,  for  possession  of  the  zamin- 
dari,  which  was  impartible.  In  order  to  prove  that  A  was  illegitimate,  C 
filed  two  petitions  purporting  to  have  been  signed  and  sent  to  the  Collector 
of  the  district  by  C,  in  1871,  referring  to  A's  mother  as  a  concubine.  C 
was  not  examined  as  a  witness  : — Held,  that  their  contents  were  not 
evidence, 'but  the  petitions  were  themselves  evidence  to  show  that  a  com- 
plaint was  made  as  mentioned  therein. 

In  order  to  prove  that  C  was  divided  from  the  late  zamindar,  A  filed  and 
proved  a  deed  of  partition  executed  by  them  in  respect  of  their  moveable 
property  and  of  a  house,  which  concluded  as  follows  : — "  There  shall  be 
connection  only  by  relationship,  but  there  shall  be  no  pecuniary  connec- 
tion bet  ween  us."  Held,  that  the  deed  effected  only  a  partial  partition, 
and  that  the  last  clause  must  be  referred  to  the  co-parcener's  right  in 
partible  property  described  in  the  instrument;,  and  did  not  operate  as  a 
release  of  any  right  of  succession  to  impartible  property. 

A  was  found  to  be  an  illegitimate  son  of  the  late  zamindar  : — Held,  that 
he  could  not  exclude  his  father's  co-parcener  or  widow  from  tsucaession  to 
the  impartible  zamindari.  PARVATHI  v.  THIRUMALAI,  10  M.  334 

(3)  Sudras—  Illegitimate  son,  status  and  rights  of — Suit  for  partition  by  illegi- 

timate son  of  undivided  brother  against  sons  of  other  brothers. — In  a  joint 
Hindu  family  of  the  Sudra  caste,  consisting  of  three  brothers,  two  left 
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legitimate  sons  and -the  third  an  illegitimate  son.  In  a  suit  brought  by 
the  latter  for  partition  of  the  family  estate  against  his  father's  brothers' 
sons  : — Held,  that  he  was  not  entitled  to  a  share  but  only  to  maintenance. 
RANOJI  v.  KANDOJI,  8  M.  557  ...  382 

(4)  See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  8  M.  75. 
13. — Religious  Endowment. 

Religious  institution — Succession  in  religious  houses  and  among  ascetics — Civil 
Procedure  Code,  ss.    44,   146,   147,  539 — Suits  in  respect  of  religious  and 
charitable  trusts — Joinder  of  claim  for  moveable  and  immoveable  property — 
Form  of  decree  not  indicated  in  the  plaint  but  indicated  by  the  issues — Limi- 
tation Act,  1877— Act  XV  of  1877,  s.  \0-Act  V  of  1843  —  Spirit ual  slavery 
of  a  pupil  to  his  Guru- — This  was  a  suit  brought  in  1«81  with  no  written 
consent  of  the  Advocate-General  by  the  head  of  an  Adhinam  for  declarations 
that  a  Mutt  was  subject  to  his  control :  that  he  was  entitled   to  appoint  a 
manager:  that  the   present   head   of  the   Mutt  was  not  duly  appointed 
and  his  nomination  by   his   predecessor  was  invalid ;   and  for  delivery 
of   possession    of  the   moveable   and  immoveable  properties  of  the  Mutt 
to  a  nominee  of  the   plaintiff.     The   claim   extended  also  to   religious 
establishments  at  Benares  and  elsewhere  connected  with  the  Mutt.     The 
Mutt  was   founded  by  a  member  of  the  Adhinam.     Many  previous  beads 
of   the  Mutt  had  agreed  to  be  "slaves"   of   the  head  of  the  Adhinam, 
but  for  over  60  years  the  head  of  the  Adhinam  had  exercised  no  manage- 
ment  over   the   endowments    belonging  to    the   Mutt :  and  in   a   suit 
(compromised)  of  the  year  1854  the  present  pretensions  of  the  head  of  the 
Adbinam  had  been  denied  in  toto.     The  defendant  had  succeeded  in  1880 
to  the  management  of  the  Mutt  under  the  will  of  his   predecessor,  dated 
the  same  year,  aad  was  not  a  disciple   of   the  Adhinam  : — Held,  (1)  that 
the  Mutt  is  affiliated  to  the  Adhiuam,  but  the  head  of  the  Adhinam  is  not 
entitled  to  appoint  to  the  office  of  head  of  the  Matt  and  is  not  entitled  to 
an  order  for  delivery  of  the  property  of  the   Mutt   to    himself   or  to  his 
appointee  ;  (2)  that  on  the  evidence  as  to  the  usage  in  the  establishments 
in  question,  the  head  of  the  Mutt  is  entitled  to  appoint  his  successor,  but 
his  election  is  limited  to  members  of  the   Adhinam  ;  and  the  head  of  the 
Adhinam  is  entitled  to  enforce  this  rule  though  he  is  bound   to  invest  a 
disciple  properly  nominated  by  the  head  of  the  Mutt  ;  (3)  that  the  defend- 
ant not  being  a  disciple  of  the  Adhinam,  his  appointment  is  invalid  and 
the  head  of  the  Adhinam  is  entitled  to  see   that   a  competent   member  of 
the  Adhinam  was  appointed  in  his  stead  ;  (4)  that  the  plaintiff  id  entitled 
to  declarations  based  on  the  two  last  mentioned  findings  since  they  were 
comprised  in  the  issues  framed  under  ss.  146  and   147   of   the   Code  of 
Civil  Procedure,  although  the  appropriate  form  in  which  the  decree  should 
be  passed  was  not  indicated  with  precision  in  the  plaint  itself ;  (5)  that 
the  suit  was  barred  by  limitation  in   respect  of  the   personal   claim   to 
manage  the  endowments  as  to  which  no  claim  had  been  put   forward  for 
50  years  ;  (61  that  the  suit  was  not  barred  by  limitation  in  respect   of  the 
claim  to  set  aside  the  appointment  of  the   defendant   (who  entered  into 
possession  in  1880  under  a  will,  dated  in  the  same  year),  or  to  see  that  a 
competent  Dharmapuram  m*n   be  appointed,  in  spite  of  the  total  denial 
of  the  claims  of  the  head  of  the  Adhinam  in    1854  ;  (7)  that  the   consent 
of  the  Advocate-General  to  the  suit  is  not  required  :  the  suit  having  been 
instituted   under   the   Civil   Procedure  Code  of   1877  and   the  cause  of 
action  not  being  an  alleged  breach   of   trust ;    (8)  that   there   is  nothing 
irregular  in  seeking  to  recover  moveable  and  immoveable  property  in  the 
same  suit  if  the  cause  of  action  is  the  same  in   respect  of  both  ;   (9)    that 
the  agreement  of  the  head  of  the  Mutt  to  become  the  "  slave  "  of  his  guru 
could  have  no  legal  operation  since  1843,  and  that  the  adverse  posacsHion 
of  the  defendant  from  that  year  is  fatal  to  any  claim  of  the  plaintiff  under 
such    agreement.     GlYANA    SAMHHANDHA    PANDARA    8ANKADHI     v. 

KANDASAMI  TAMBIBAN,  10  M.  375  •••       1015 
14,—Revenloner. 

Sale  by  ividow  in  excess  of  power— Suit  by  reversioners  for  share  of  land  sold  on 
payment  of  proportionate  amount  of  sum  properly  lent — Decree  for 
redemption. — The  widow  of  a  Hindu  sold  to  the  defendants  a  i  portion  of 
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her  husband's  estate  foe  less  than  its  market  value  and  foe  a  sum  in  ex- 
cess of  what  she  was  justified  in  raising  by  sale.  The  plaintiffs,  two  of 
three  reversioners  entitled  to  the  estate,  sued,  on  the  death  of  the  widow, 
to  recover  from  the  purchasers  two-thirds  of  the  land  sold  upon  payment  of 
two-thirds  of  the  sum  which  the  widow  was  justified  in  raising  : — Held, 
that  the  plaintiffs  were  entitled  to  the  relief  claimed.  SUBRAMANYA  v. 
PONNUSAMI,  8  M.  92  64 

15.— Self— Acquisition. 

(1)  Burden  of  proof. — Where  waste  land  was   taken   up  and   cultivated   by  the 

father  of  an  undivided  Hindu  family  and  the  question  was  whether  it 
was  family  property  or  self  acquired: — Held  that  the  burden  of  proof 
lay  on  those  who  asserted  that  it  was  self-acquired.  Qucere. — Whether 
under  Hindu  Law,  a  father  has  power  by  a  nuncupative  will  to  dispose 
of  self-acquired  immoveable  property  to  the  complete  disinherison  of  a  son. 
SUBBAYYA  v.  CHELLAMMA,  9  M.  477  ...  727 

(2)  Self-acquired  immoveable  property — Nuncupative    will — Disinherison  of  an 

undivided  son. — Under  Hindu  law,  a  father  has  power  by  a  nuncupative 
will  to  dispose  of  self-acquired  immoveable  property  as  he  pleases  and  to 
the  complete  disinheriting  of  an  undivided  son.  A,  a  Hindu,  took  up 
pome  abandoned  waste  land  and  brought  it  into  cultivation: — Held,  that 
the  true  test  as  to  whether  the  land  is  his  self-acquired  property  or  not,  is 
whether  it  was  brought  under  cultivation  by  family  or  self-acquired  funds, 
and  the  onus  probandi  lies  upon  those  who  alleged  the  latter.  SUBBAYA 
v.  SURAYYA,  10  M.  251  928 

16. — Stridhanam. 

See  HINDU  LAW  (PARTITION),  8  M.  214. 
/  7. — Succession. 

Converts— See  SUCCESSION  ACT  (X  OF  1865),  10  M.  69. 

18.— Widow. 

(1)  Attempt  to  control  the  descent  of  property — Res  judicata. — Two  brothers  having 

divided  their  family  estate,  each  took  a  share  consisting  of  villages  which 
they  held  separately,  agreeing  in  the  instrument  of  partition  that  "  the 
villages  of  the  shares  of  both  of  us  should  in  future  descend  only  to  the 
sons  acd  grandsons,  and  so  on  of  us  both,  but  must  not  go  to  any  others.  " 
On  the  death  of  one  brother  leaving  a  widow  and  daughters,  the  widow 
obtained  possession  of  the  villages  which  formed  her  husband's  share,  and 
a  suit  brought  against  her  by  the  other  brother  to  recover  them  was  dis- 
missed on  the  ground  that  tbe  divided  shares  descended  according  to  law. 
The  widow  then  transferred  the  villages  to  her  elder  daughter,  whose  right 
to  the  possession,  as  against  the  brother,  was  declared  in  the  present  suit 
on  the  ground  that,  as  between  the  widow  and  the  brother,  the  question  of 
tbe  widow's  title  was  res  judicata.  VENKATADRI  APPA  BAU  v.  PEDA 
VENKAYAMMA,  10  M.  15  (P.C.)  ...  760 

(2)  Widow — Alienation — Pi9us  purposes — Spiritual  necessities. — Although  pilgri- 

mages and  sacrifices  performed  by  a  Hindu  widow  may  be  indirectly  bene- 
ficial to  her  deceased  husband,  they  are  not  ceremonies  indispensable  for 
his  spiritual  benefit.  A  sale  by  a  Hindu  widow  to  raise  money  for  pious 
acts,  not  in  the  nature  of  spiritual  necessities,  unless  such  sale  is  reason- 
able in  the  circumstances  of  the  family  and  the  property  sold  is  but  a 
small  portion  of  the  property  inherited  from  her  husband,  is  invalid. 
EAMA  v.  BANGA.  8  M.  552  =  9  Ind.  Jur.  383  ...  378 

(3)  Widow's  estates — Alienation — Moveable property. — The  restriction  placed  by 

the  Hindu  law  on  a  widow's  power  of  alienation  of  her  husband's  estate 
extends  to  moveable  as  well  as  immoveable  property.  NARASIMHA  v. 
VENKATADRI,  8  M.  290=9  Ind.  Jur.  144  ...  199 

(4)  Widow's  estate — Alienation — Moveables — Release  by  widow,  suit  to  set  aside — 

Duress — Coercion — Fraud— Grounds  on  which  relief  is  granted. — B.B., 
the  widow  of  a  zamindar,  having  for  valuable  consideration  released  all 
her  claims  on  her  husband's  estate  in  favour  of  V.S.,  her  husband's 
brother,  by  a  deed  executed  five  days  after  the  death  of  her  husband, 
brought  a  suit  against  V.S.  to  set  aside  the  deed  of  release  on  the  ground 
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that  it  was  obtained  by  threats  and  fraud,  and  to  recover  the  estate  :— 
Held,  that  it  was  not  sufficient  to  find  that  the  consent  given  by  the  plaint- 
iff was  not  caused  by  coercion,  as  defined  in  the  Indian  Contract  Act,  nor 
by  duress,  as  known  to  the  English  Law  ;  but  that  the  questions  to  be  deci- 
ded were  (1)  whether  undue  advantage  had  been  taken  of  the  plaintifl's 
position  ;  (-2)  whether  the  plaintiff  had  been  sufficiently  informed  as  to  her 
rights  or  had  proper  advisers  ;  (3)  whether  the  contract  was  an  unconscion- 
able or  "  Catching  "  bargain.  A  Hindu  widow  is  not  at  liberty  to  defeat 
the  rights  of  reversioners  by  alienating  or  wasting  moveable  property  in- 
herited from  her  husband.  BUCHI  RAMAYYA  v.  JAGAPATHI,  8  M 

..'.          209 
(5)  See  CIVIL  PROCEDURE  CODE  (XIV  OP  1832),  8  M.  348. 

Hypothecation  Bond. 

See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  10  M.  169. 
Illatarn  Custom. 

See  HINDU  LAW  (CUSTOM),  9  M.  114. 
Improvements. 

See  MALABAR  LAW  (MORTGAGE),  8  M.  415. 
Inam  Commissioner's  Title-deed. 

See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 
Insolvency. 

See  CIVIL  PROCEDURE  CODE  (XIV  OF  1882),  9  M.  112. 
Insolvency  Act,  II  and  12  Viet.,  C.  21. 

(1)  S.  7 — Vesting    order — Civil    Procedure    Code,    s.    276— Attachment    before 

judgment — Official  Assignee's  title. — Where  a  vesting  order  has  been  made 
under  11  and  12  Viet.,  c.  21,  s.  7,  after  attachment  and  before  decree,  the 
title  of  the  Official  Assignee  takes  effect  and  prevents  the  attaching  creditor 
from  obtaining  satisfaction  of  his  decree  by  a  sale.  SADAYAPPA  v. 
PONNAMA,  8  M.  554  ...  330- 

(2)  S.  19 — Rule  14  of  Insolvent   Court — Official   Assignee  —  Commission. —  The 

right  of  Official  Assignee  to  commission  under  11  and  12  Viot.,  c.  21,  s.19, 
does  not  arise  until  there  are  in  his  hands  funds  realized  and  available  for 
distribution  among  the  creditors.  If  at  such  time  the  adjudication  is 
annulled  the  right  to  commission  subsists.  OFFICIAL  ASSIGNEE  v. 
RAMALINGA,  8  M.  79  ...  55. 

(3)  8s.  47,  51. — By  an  order  made  under  the  provisions  of  11  &  12  Viet.,  c.  21,  it 

was  directed  that  an  insolvent  debtor  was  entitled  to  his  discharge  as  to 
all  the  debis  mentioned  in  his  soheiule,  save  and  exoept  the  debt  due  to 
a  certain  creditor  and  as  to  such  debt  chat  the  insolvent  should  be  entitled 
to  be  discharged  as  soon  as  he  had  been  in  custody  at  the  suit  of  the 
creditor  for  six  months,  and  it  was  further  ordered  that  the  insolvent  be 
committed  to  custody  in  respect  of  this  debt  for  six  months. — Held,  that 
the  order  of  committal  was  within  the  power  given  to  the  Cours  by  RS.  47 
and  51  of  11  &  12  Viot.,  0.  21.  NIXON  v.  CHARTERED  MERCANTILE 

BANK,  8  M.  97  ...          68- 

(4)  See  CIVIL  PROCEDURE  CODE  (XIV  OF  1832),  8  M.  276. 

Instalment  Bond. 

See  CONTRACT,  9  M.  276. 
Intention. 

See  PENAL  CODE  (ACT  XLV  OF  i860).  8  M.;5. 
Intimidation. 

See  PENAL  CODE;(ACT  XLV  OF  i860),  8  M.  140. 

Jenm  Right. 

See  MALABAR  LAW  (MORTGAGE),  10  M.  189. 

Joinder  of  Parties 

See  HINDU  LAW  (IMPARTIBLE  ESTATE),  19  M.  i. 
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(1)  Act  IX  of  1861— Civil  Procedure  Code,  ss.  11,  15—  Parent  and  child— Suit  for 

recovery  of  minor  by  parent. — 'Act  IX  of  1861  does  not  debar  a  District 
Munsif's  Court  from  entertaining  a  suit  by  Hindu  father  to  recover  pos- 
session of  his  minor  son  alleged  to  be  illegally  detained  by  the  defendant. 
KRISHNA  v.  READE,  9  M.  31  418 

(2)  Cause  of  action— Suit  to  set  aside  order  of  Revenue  Court  directing  ejectment — 

Res  judicata. — A  Revenue  Court  having  ordered,  a  tenant  to  be  ejected 
under  s,  10  of  the  Rant  Recovery  Act  on  the  ground  that  he  had  refused 
to  accept  a  patta  as  directed  by  the  Court,  the  tenant  brought  a  suit  in  the 
Civil  Court  to  set  aside  the  order  of  the  Revenue  Cour-t : — Held  that  the 
suit  would  not  lie.  RAGAVA  v.  RAJAGOPAL,  9  M.  39  =  9  Ind.  Jur.  459.  424 

(3)  Complaint  against  Governor  and  Council  of  Madras — 21  Geo.  III.  c   70,  s.  5  ; 

39  &  40  Geo.  Ill,  c.  79,  s.  3  ;  4  Geo.  IV,  c.  71,  s.  17.— S.  3  of  39  &  40 
Geoc.  e.  70.  which  provides  that  the  Governor  and  Council  at  Madras 
shall  enjoy  the  same  exemption  and  no  other  from  the  authority  of  the 
Supreme  Court  at  Madras  as  is  enjoyed  by  the  Governor-General  and 
Council  from  the  jurisdiction  of  the  Supreme  Court  at  Calcutta,  did  not 
confer  on  the  Supreme  Court  at  Madras  a  jurisdiction  over  the  Governor 
and  Council  of  Madras  similar  to  that  conferred  bv  21  Geo.  Ill,  c.  21, 
s.  5,  or.  the  Supreme  Court  at  Calcutta  over  the  Governor-General  and 
Council.  In  re  WALLACE,  8  M.  24  (F.B.)  18 

(4)  Suit  to  eject  trustee — Valuation— Specific  Relief  Act,  s.  42. — By  an  agreement 

between  S  and  M,  members  of  the  same  Hindu  family,  it  was  arranged 
that  certain  immoveable  property  dedicated  to  charitable  uses  by  the 
family  should  be  managed  by  M,  subject  to  the  supervision  of  S,  and  that 
M  should  render  accounts  to  S  and  observe  certain  other  conditions.  S 
sued  M  in  the  Court  of  the  District  Munsif  and  prayed  for  a  decree  for 
the  removal  of  M  as  manager  and  for  the  appointing  of  himself  as 
manager  of  the  property.  M  objected  that  the  Court  had  no  jurisdiction, 
because  the  property  exceeded  in  value  the  pecuniary  limits  of  the  jurisdic- 
tion of  the  District  Munsif's  Court  as  fixed  by  s.  12  of  the  Madras  Civil 
Courts  Act,  1873  : — Held,  that  S  was  not  entitled  to  sue  for  the  removal  of 
M  without  praying  for  his  ejectment  from  the  property,  and  that,  as  the 
property  exceeded  in  value  Rs.  2,500,  the  District  Munsif  had  no  juris- 
diction. SONACHALA  v.  MANIKA,  8M.  516  353 

(5)  See  ACT  XI  OF  1865  (SMALL  CAUSE  COURT),  9  M.  110 ;  9  M.  206. 

(6)  See  ACT  III  OF  1873  (CIVIL  COURTS  ACT,  MADRAS),  8  M.  235  ;  9  M.  208. 

(7)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  18821,  8  M.  548 ;  10  M.  152. 

(8)  See  VALUATION  OF  SUIT,  10  M.  371. 

Jury. 

Assessors— Verdict— See  CRIMINAL  PROCEDURE  CODE  (X  OF  1882),  9  M.  42. 
Karnam, 

(1)  Regulation  XXIX  of  1802,  s.  7 — Office  of  karnam   in    a  zamindari    village — 

Succession  to — Female  claimant — Incapacity  of  next  heir. — The  karnam  of  a 
zaminckan  village  having  died,  leaving  a  widow  his  heir,  the  zamindar 
apptwntecl  her  to  the  office  of  karnam.  The  nearest  male  sapinda  of  the 
deceased  karnam  (from  whom  he  was  divided)  sued  to  establish  his  right 
to  the  office  of  karnam  :  —  Held  (1)  that  a  woman  cannot  hold  the  office  of 
karnam: — Held  further,  (2)  that  when  the  immediate  heir  is  incapacitat- 
ed, the  nearest  male  sapinda  of  the  deceased  karnam  is  entitled  to  succeed 
to  the  office.  CHANDRAMMA  v.  VENKATRAJU,  10  M.  226=11  Ind.  Jur. 
332  ...  910 

(2)  Rights  of  de  facto  —A  filed  a  plaint  on  28th  June    1882  for  a    declaration  of 

his  title  as  karnam  of  a  village  and  for  arrears  of  dues  payable  to  him  as 
such,  including  those  for  fasli  1288,  which  accrued  due  on  1st  July  1879. 
JSe  fishily  had  held  the  office  and  discharged  its  duties  for  three  genera- 
tions, but  there  was  no  evidence  of  any  formal  appointment  of  A  or  his 
ancestors  : — Held,  that  the  plaintiff  was  entitled  to  the  dues  as  de  facto 
karnam,  and  his  claim  was  not  barred  in  respect  of  any  of  the  arrears 
claimed.  GANAPATHI  v.  SlTHARAMA,  10  M.  292  ...  957 
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(3)  See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 

(4)  See  REGULATION  XXIX  OF  1802,  9  M.  214. 
Labis. 

Ravuthans-See  CUSTOM,  8  M.  464. 
Landlord  and  Tenant. 

(1)  Forfeiture — Waste  -  Planting  a  mango   tope  on  dryland- — In  the  absence  of 

local  custom,  tenants  are  noc  entitled  to  convert  land  under  cultivation 
into  a  mango  grove-  Tenants  from  ye'tr  to  year  are  not  at  liberty  to 
change  the  usual  course  of  husbandry  without  the  consent  of  the  land- 
lord. LAKSHMANA  v.  RAMACHANDRA,  10  M.  351  ...  993 

(2)  Hindu  Law — Wells  dug  with  consent  of  Landlord — Compensation. — Where 

tenants  from  year  to  year,  wich  permission  of  the  landlord,  sank  a  well  in 
the  land  demised  : — Held,  that  they  were  not  entitled  under  Hindu  law  to 
any  compensation  therefor  from  the  landlord  after  the  determination  of 
the  tenancy.  VENKATAVARAGAPPA  v.  THIRUMALAI,  10  M.  112  ...  828 

(3)  Service  tenure — Resumption — Notice. — Where  land  held  on  service   tenure  is 

resumable  ac  the  will  of  the  grantor,  the  holder  cannot  be  ejected  before  a 
reasonable  notice  to  surrender  the  laud  has  been  given.  LAKSHMI  v. 
CHENDRI,  8  M.  72  =  8  Ind.  Jur.  670  ...  50 

(4)  Tenant  on  sufferance — Limitation  Act,  1877,  sch.II,  arts.  139, 140. — Although 

the  English  rule  of  law  as  to  the  nature  of  the  possession  of  a  tenant  for  a 
term  of  years,  who  holds  over,  has  been  adopted  in  British  India,  the  rule 
of  limitation  prescribed  by  3  &  4  Will.  IV,  c.  27,  by  which  time  begins 
to  run  against  the  landlord  from  the  date  of  his  right  of  entry,  has  uoo 
been  adopted  in  the  Indian  Limitation  Act,  1877.  Tf  a  tenant  for  years 
holds  over  in  British  India,  time  does  not  begin  to  run  against  the  land- 
lord until  the  tenancy  on  sufferance  has  been  determined.  ADIMULAM  v. 
PIR  RAVUTHAN,  8  M.  424  =  9  Ind.  Jur.  309  ...  291 

(5)  Unregistered  lease — Proof  of  tenancy  ejectment — Occupancy  rights. — If  a  con- 

tr^cc  of  lense  is,  for  want,  of  registration,  ineffectual,  the  landlord  is  not 
debarred  from  giving  other  evidence  of  a  tenancy  and  requiring  the  Court 
to  adjudicate  on  bis  right  to  eject.  VENKATAGIRI  ZAMINDAR  v. 
RAGHAVA,  9  M.  142  ...  496 

(6)  See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  8  M.  576,  9  M.  479. 
Letters  Patent,  Madras,  1865. 

(1)  8.  10 -See  COUNSEL,  10  M.  28. 

(2)  S.  15  -Civil  Procedure  Code,  ss.  629,  632— Indian  Councils'  Act,  1361,  s.  22, 

High  Courts'  Act,  s.  9. — S.  15  of  the  Letters  Patent  for  the  High  Court 
of  judicature  ac  Madras,  which  allows  an  appeal  to  the  High  Court  from 
the  judgment  of  one  Judge  of  that  Court,  is  controlled  by  s.  629  of  the 
Code  of  Civil  Procedure,  which  provides  that  an  order  of  a  Civil  Court 
rejecting  an  application  for  review  of  judgment  shall  be  final.  ACHAYA 
v.  RATNAVELU,  9  M.  253  =  10  Ind.  Jur.  59  ...  573 

(3)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M.  447. 
Limitation. 

(1)  See  ACT  II  OF  1864  (REVENUE  RECOVERY,  MADRAS),  10  M.  62. 

(2)  See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  8  M.  196,  9  M.  479. 

(3)  See  ADVERSE  POSSESSION,  10  M.  189. 

(4)  See  DECREE,  8  M.  137. 

(5)  See  FOREST  LAND,  9  M.  175. 
Limitation  Act  (IX  of  1871). 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  VIII  OF  1859),  8  M.  506. 

(2)  See  FOREST  LAND,  9  M.  175. 
Limitation  Act  (XV  of  1877). 

(1)  8s.  2,  28— See  FOREST  LAND,  9  M.  175. 

(2)  8.  5— DECREE,  9  M.  450. 

(3)  Ss.  5,  6.— Period  of  limitation— Power   to  excuse  delay.— Delay  in  preferring 

an  appeal  under  the  Madras   Forest  Act  beyond  the  period  prescribed  by 
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s.   14  of  that  Act,  may   be  excused    under   a.  5  of  the  Indian   Limitation 

Act,  1877.    REFERENCE  UNDER  FOREST  ACT  V  OF  1882,  10  M.  210  ...         899 

(4)  8.  6-— See  REGULATION  IV  OF  1816,  9  M.  118. 

(5)  S.  10— Allegation  of  holding  in   trust.— By  Act  XV  of   1877,  s.    10.    where 

property  has  become  vested  in  a  person  in  trust  for  a  specific  purpose,  a 
suit  to  follow  such  property  in  his  hands  is  not  barred  by  lapse  of  time. 
Acting  under  Regulation  V  of  1804,  the  Court  of  Wards  took  charge  of 
an  impartiable  zamindari,  on  the  death  of  the  zamindar  leaving  minor 
sons,  of  whom  the  eldest  was  afterwards  recognized  aa  heir  an!  received 
possession  on  attaining  full  ape.  Upon  a  subsequent  adjudication  of  for- 
feiture against  him  under  Regulation  VII  of  1808,  the  Government 
obtained  possession  of  the  zamindari  : — Held,  that  the  Government  was 
not  placed  in  the  position  of  a  person  in  whom  property  had  become 
vested  for  a  specific  purpose,  and  that  the  above  section  was  not  appli- 
cable to  prevent  the  operation  of  the  law  of  limitation  under  XV  of  1877, 
which  barred  the  suit  brought  by  another  of  the  sons,  alleging  title  to 
the  zamindari.  VlZIARAMARAZU  V.  THE  SECRETARY  OF  STATE  FOR 
INDIA  IN  COUNCIL,  8  M.  525  (P.C.)=12  I.  A.  120  =  9  Ind.  Jur.  275  =  4 
Sar.  P.C.J.  644  ...  359 

<6)  S.  10— See  HINDU  LAW— RELIGIOUS    ENDOWMENT,  10   M.  375. 

(7)  S.  12. — A  filed  a  plaint   on  28th  June  1882   for  a  declaration    of    bis  title  aa 

karnam  of  a  village  and  for  arrears  of  dues  payable  to  him  as  such,  includ- 
ing those  for  fasli  1288,  which  accrued  due  on  1st  July  1879.  His  family 
had  held  the  office  and  discharged  its  duties  for  three  generations,  but 
there  was  no  evidence  of  Any  formal  appointment  of  A  or  his  ancestors  : — 
Held,  that  the  plaintiff  was  entitled  to  the  dues  as  de  facto  karnam, 
and  his  claim  was  not  barred  in  respect  of  any  of  the  arrears  claimed, 
GANAPATHI  v.  SITHARAMA,  10  M.  292  ...  957 

(8)  S.  12,  sch,  II,  art.    154 — Criminal  Procedure  Code,  ss.  419,  420— Appeal  by 

prisoner — Limitation — Time  necessary  to  obtain  copy  of  judgment — Presen- 
tation of  petition  to  officer  in  charge  of  jail. — In  computing  the  period  of 
limitation  prescribed  for  an  appeal  from  a  sentence  of  a  Criminal  Court  by 
art.  154  of  sch.  II  of  the  Indian  Limitation  Act,  1877,  the  time  taken  in 
forwarding  an  application  by  a  prisoner  for  a  copy  of  the  judgment  and 
in  transmitting  the  same  from  the  Court  to  the  jail  must  be  excluded.  In 
the  case  of  such  appeal,  presentation  of  the  petition  of  appeal  to  the  officer 
in  charge  of  the  jail  is,  for  the  purpose  of  the  Limitation  Act,  equivalent 
to  presentation  to  the  Court.  QUEEN-EMPRESS  v.  LlNGAYA,  9  M.  258  = 
1  Weir  769  ...  576 

(9)  S.  12,  sch.  II,  art.  177 — Period   of  limitation  for  admission    of  an  appeal  to 

Privy  Council. — On  a  petition  for  leave  to  appeal  to  the  Privy  Council  pre- 
sented on  the  8th  April,  it  appeared  that  the  period  of  six  months  from  the 
date  of  the  decree  to  be  appealed  against  had  expired  on  the  23rd  of  March, 
if  the  time  occupied  by  the  petitioner  in  getting  a  copy  of  the  decree  was 
to  be  computed  in  that  period  : — Held,  that  the  petition  was  barred  by 
limitation  LAKSHMANAN  v.  PERYASAMI.  10  M.  373  ...  1013 

(10)  S.  15— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  229. 

(11)  S-  19,  sch.  II,  art.  85 — Acknowledgment—Mutual,  open  and  current  accounts. 

— A  acted  as  commission  agent  for  B  and  C.  A  furnished  a  debit  and  credit 
account  in  February  1878.  The  account  was  disputed  and  the  matter  was 
referred  to  an  arbitration  :  for  which  purpose  in  March  1830  a  "memoran- 
dum of  items  to  be  settled  "  was  drawn  up  and  signed  by  B  and  C,  in  which 
they  denied  that  any  balance  would  be  found  due  to  A,  but  acknowledged 
that  accounts  must  be  taken  and  that  they  would  be  liable  if  any  balance 
were  found  due  to  A.  In  June  1880  B  signed  and  supplied  to  the  arbi- 
trator an  account  on  behalf  of  himself  and  C.  The  arbitrator  made  an 
award  which  was  set  aside.  A  filed  a  suit  against  B  and  C  in  Septem- 
ber 1882  for  a  balance  due  to  him  : — Held  that  the  accounts  were  mutual, 
open  and  current  accounts  ;  thai  B  and  C  had  made  an  acknowledment 
of  their  debt  to  A  ;  and  that  the  suit  was  not  barred  by  limitation. 
SITAYYA  v.  RANGAREDDI,  10  M,  259  934 

(12)  S.  20— Part-payment  of  principal  of  debt — Endorsement  of  cheque  by  debtor. 

— Where  the  only  evidence  in  the  handwriting  of  the  debtor  of  the  part- 
payment  of  the  principal  of  a  debt  was  the  endorsement  of  a  cheque  to 
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the  creditor  : — field  that  such  endorsement  did  not  satisfy  the  conditions 
of  s.  ^0  of  the  Indian  Limitation  Act  so  as  to  give  rise  to  a  new  period  of 
limitation  from  the  date  of  such  endorsement.  MACKENZIE  v. 
THIRUVENOADATHAN,  9  M.  271  ...  535 

(13)  Sch.  II,  art.  11. — An  order  rejecting  a  claim  petition  under  s.  335  of  the 
Civil  Procedure  Code,  not  being  appealed  against  within  one  year  acquires 
the  force  of  a  decree.  ACHUTA  v.  MAMMAVU,  10  M.  357  ...  1002 

H4)  Sch.  II,  arts.  11,  13— See  CIVIL  PROCEDURE  CODE  (ACT  VIII  OP  1859), 
8  M.  134. 

U5)  Sch.  II,  arts.  11,  13-  See   CIVIL  PROCEDURE    CODE    (ACT  XIV  OF  1982), 

8  M.  8-2. 

(16)  Sch.  II,  art.  12— See  ADVERSE  POSSESSION,  9  M.  460. 

(17)  Sch.  II,  arts.  12,  13 -See  CIVIL  PROCEDURE    CODE    (ACT  XIV  OF  1882), 

9  M.  57. 

(18)  Sch.  II,  arts.  12,95— See  ACT  II  OF  1864  (REVENUE  RECOVERY,  MADRAS), 

9  M.  457. 

,(19)  S-.-h.  II,  art.  85 — Mutual  current  accounts  —  Reciprocal  demands. — A 
employed  B  as  his  agent.  B  alone  kept  written  debit  and  credit 
\ccounts.  A  sued  B  for  a  balance  due  on  the  account  between  them:  — 
Held,  that  the  debit  and  credit  account  showed  reciprocal  demands  be- 
tween plaintiff  and  defendants,  and  that;  the  account  was  a  mutual  open 
and  current  account  within  the  meaning  of  Limitation  Act,  1877, 
sch.  II,  art.  85.  LAKSHMAYYA  v.  JAQANNATHAM,  10  M.  199  ...  891 

(20t  Soh.  II,  arts.  91,  120 -Suit  for  declaration  of  title — Incidental  relief —Set- 
ting aside  instrument. — The  period  of  limitation  for  suite  to  declare  title  is 
six  years  from  the  date  when  the  right  accrued,  under  Indian  Limitation 
Act,  1877,  sch.  II,  art.  120;  and  this  period  is  not  affected  by  art.  91, 
though  the  effect  of  the  declaration  is  to  set  aside  an  instrument  as  against 
hhe  plaintiff.  PACHAMUTHU  v.  CHINNAPPVN,  10  M.  213  ...  901 

(21)  Arts.  131,  132,  14C,  144 — Claim  for  arrears   of   revenue   by  grantee  from 

Government. — Tne  right  to  the  revenue  on  certain  land  having  been  grant- 
ed to  the  trustees  of  *  mosque,  the  said  grant  was  confirmed  by  Govern- 
ment in  1866.  In  18S3,  a  suit  was  brought  to  recover  arrears  of  revenue 
from  the  owners  of  the  land.  It  was  found  that  no  payment  of  revenue 
bad  ever  been  made  by  the  defendants  to  the  plaintiff  and  the  suit  was 
dismis-sed  as  birred  by  limitation  under  art.  144,  sch.  II  of  the  Limitation 
Act  : — Held,  that  the  suit  was  not  barred  and  that  the  plaintiff  was  enti- 
tled to  recover  12  years'  arrears  of  revenue.  ALUBI  v.  KUNHI  Bl,  10  M. 
115  ...  831 

(22)  Sch.  II,  arts   132 — Registered  hypothecation  bond — Personal  remedy  barred 

after  six  years.  -Art  132  of  s^h.  II  of  tin  Indian  Limitation  Act,  1877, 
by  which  a  period  of  12  ye-irs  13  allowed  to  enforce  payment  of  money 
charged  OQ  immoveable  property,  refers  only  to  tmits  to  enforce  payment 
by  sale  of  the  property  charged  and  not  to  a  olaim  to  enforce  the  personal 
remedy  on  a  registered  bond  by  which  immoveable  property  is  pledged  as 
security  for  the  debt.  SESHaYYA  v.  ANNAMMA,  10  M.  100  =  11  Ind.  Jur.59  820 

(23)  Sch   11,  arts.  132,   147 — Hypothecation.— In  1884  N  sued  A  to  recover   the 

principal  and  interest  due  on  a  registered  bond  executed  in  1870.  It  was 
stipulated  that  the  amount  should  be  repaid  with  interest  in  1871,  and 
certain  immoveable  property  was  hypothecated  as  security  for  repayment 
of  the  debt : — Held,  that  the  suit  did  not  fall  under  art.  147  of  sch.  II  of 
the  Indian  Limitation  Act,  which  allows  sixty  years  to  a  mortgagee  to  sue 
for  foreclosure  or  sale  from  the  date  the  money  becomes  due,  but  under 
art.  132  of  the  same  schedule,  which  allows  twelve  years  to  enforce  a  pay- 
ment of  money  charged  on  immoveable  property.  AUBA  v.  NANU,  9 
M.  218  =  10  Ind.  Jur.  192  ...  849 

(24)  Sch.  II,  arts.  132,   147 -Transfer  of  Property  Act— Act  IV  of  1882,  ss.  58, 

100— Hypothecation  bond. — The  period  of  limitation  for  suits  upon  hypo- 
thecation bonds,  which  contain  no  power  of  sale,  or  effect  no  transfer  of 
property,  executed  before  the  Tran-fer  of  Property  Act  came  into  opera- 
tion, is  12  years  under  sch.  II,  art.  132  of  the  Limitation  Act  of  1877. 
Per  Muttusami  Ayyar,  J. — "  The  transaction  in  suit  appears  to  be  of  the 
kind  described  in  s.  100  of  the  Transfer  of  Property  Act,  wbioh  defines 
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bow  a  charge  is  created  ;"  but  "  it  seems  to  me  that  the  Transfer  of  Pro- 
perty Act  does  not  invest  all  prior  hypothecations  with  the  rights  and 
liabilities  arising  irom  simple  mortgages,  whether  or  not  those  transac- 
tions satisfy  the  requirements  of  the  definition  it  contains  of  simple  mort- 
gages." RANGASAMI  v.  MUTTUKUMARAPPA,  10  M.  509  =  11  ind,  Jur. 
452  ...  1106 

(25)  Bob.  II,  arts.  139,  140— See  LANDLORD  AND  TENANT,  8  M.  424. 

(26)  Sch.  II,  art.  144 — Adverse  possession — An  outside  per  son  claiming  an  interest 

in  an  estate  together  with  an  undivided  family  -  Inheritance  to  svch 
owners. — lu  a  family  of  three  undivided  brothers,  an  estate  was  purchased 
by  the  eldest  as  manager,  ou  whose  application  a  fourth  party,  a  sister's 
husband,  was  recorded  in  the  revenue  records  as  a  co-proprietor  with 
them.  The  latter,  even  if  he  by  joining  in  the  purchase  had  become  en- 
titled to  an  undivided  fourth  share  in  the  estate,  did  not  thereby  become 
a  member  of  the  undivided  family  ;  and  the  members  of  it  would  not  have 
had  a  right  to  succeed  to  his  fourth  share,  which  would  have  descended  to 
his  own  heirs  ;  the  other  three-fourths  which  be  would  not  have  inherited 
going  by  survivorship  among  the  members  of  ihe  family.  A  s-on  of  the 
eldest  brother  obtained,  by  the  deaths  of  the  father  and  uncles,  sole 
possession  of  the  wholt  estate : — Htld,  that  he  did  not  tako  the  one- 
fourth  share  above  mentioned  by  any  right  of  inheritance,  and  that,  in 
the  absence  of  proof  that  his  possession  of  it  was  by  authority  of  the 
fourth  recorded  co-proprietor,  his  possession  must  be  presumed  to  have 
been  adverse  to  the  latter  and  to  any  one  claiming  through  him.  It 
followed  that  a  suit  to  obtain  from  those  claiming  through  the  son,  who 
was  now  dead,  the  one-fourth  share,  brought  more  than  twelve  years  after 
possession  taken  by  the  son,  by  a  purchase,  relying  on  a  title  through  the 
fourth  co-proprietor,  was  barred  by  limitation  under  art.  144  of  the 
second  schedule  of  Act  XV  of  1877.  KAMALAKSHAMMA  v.  RAMANNA,  9 
M.  482  (P.  C.)  =  13I.A.  147  =  4  Sar.P.C.J.  728  =  10  Ind.  Jur.  425  ...  731 

(27)  Sch.   II,   art.   144 — Adverse  possession  of   limited  interest  in   land.  —  The 

Manager  of  a  Nambudri  family  in  Malabar  having  demised  certain  land 
on  kanam  in  1868,  was  removed  from  his  possession  as  manager  in  1875. 
In  1883  his  successor  sued  to  eject  the  kanam-holders  : — Held,  that  the 
suit  was  barred  by  limitation.  MADHAVA  v.  NARAYANA,  9  M.  244  =  10 
Ind.  Jur.  61  ...  567 

(28)  Sch.  II,  art.  174— See  CIVIL   PROCEDURE    CODE  (ACT   XIV  OP  1882),  8 

M.  99. 

(29)  Sch.  II,  art.  178— Application  for   Certificate   to  collect  debts   of  deceased 

person. — Art.  178  of  sch.  II  of  the  Indian  Limitation  Act,  1877,  does 
not  affect  an  application  under  Act  XXVII  of  1860  for  a  certificate  to 
collect  debts  due  to  the  estate  of  a  deceased  person.  JANKI  v.  KESAVULU, 
8  M.  207  ...  143 

(30)  Sch,  II,  arts.  A,  B,  C  ;  178. — Per  Curiam  (Kernan,  J.,  dissenting).     An  ap- 

plication by  an  appellant  to  make  the  representative  of  a  deceased  respond- 
ent party  to  the  appeal  does  not  fall  under  art.  ]71-B,  but  under  art.  178 
of  sch.  II  of  the  Indian  Limitation  Act,  1871.  LAKSHMI  v.  SRI  DEVI,  9 
M.I  (F.B.)  ...  39T 

(31)  Sch.  II,  arts.  178,    179— Decree— Execution — Attachment  set  aside— Time 

occupied  in  suing  to  declare  property  liable  to  attachment  not  excluded  from 
computation. — An  application  for  execution  of  a  decree  having  been  made 
in  1880,  certain  land  was  attached  as  being  the  property  of  the  judgment- 
debtor  (deceased).  His  children  thereupon  claimed  tho  land  and  the 
attachment  was  raised.  Upon  this,  the  judgment  creditor  sued  to  establish 
his  right  to  sell  the  land  in  execution  and  obtained  a  decree  in  1882,  which 
was  confirmed  on  appeal  in  1883.  In  1885,  the  judgment-creditor  again 
applied  for  attachment  and  sale  of  the  same  land  : — Held,  that  the  applica- 
tion was  barred  by  limitation.  NARAYANA  v.PAPPI  BRAHMANI,  10M.  22  76& 

(32)  Sch.  II,  arts.  178,  179  (3)— Civil  Procedure   Code,   s.  583 — Application  for 

refund  of  moneys  levied  under  decree  reversed  on  appeal — Review  rejected — 
Time  not  excluded  from  computation. — Where  a  review  of  judgment  has 
been  applied  for,  and,  after  notice  to  the  other  side,  refused,  the  period 
during  which  such  application  was  pending  cannot  be  excluded,  in  compet- 
ing the  period  of  limitation  for  execution  of  the  decree  under  art.  179  (3) 
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of  sch.  II  of  the  Indian  Limitation  Act.  Semble. — An  application  for  refund 
of  monejs  levied  in  execution  of  a  decree  subsequently  reversed  on  appeal 
is  not  governed  by  art.  179  but  by  art.  178  of  sch.  II  of  the  Limitation 
ACC.  KURUPAM'ZAMINDAR  v.  SADASIVA,  10  M.  66  ...  797 

Lingaits. 

See  HINDU  LAW— MARRIAGE.  8  M.  440. 
Lis  Pendens. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  9  M.  92. 

Madras  Boat  Rules. 

Act  IV  of  1842—  Act  IX  of  1846—  Jurisdiction  of  Magistrates — Liability  of  owner 
under  r.  7—  Burden  of  proof. — Under  Act  IX  of  1846,  the  Madras 
Government  is  authorised  to  make,  in  respect  of  ports  in  the  presidency, 
such  regulations  for  the  management  of  boats  and  such  other  matters  as 
are  provided  for  by  Act  IV  of  1842  in  respect  of  the  Madras  roads,  being 
similar  in  principle  tn  the  provisions  of  the  said  Act,  but  varying  in  detail 
as  local  circumstances  may  require.  Act  IV  of  1842,  s  24,  empowers  a 
Justice  of  the  Peace  of  the  town  of  Madras  to  hear  and  determine  all 
pecuniary  forfeiture  and  penalties  had  or  incurred  under  or  against  that 
Act : — Held,  that  it  was  competent  to  the  Government  of  Madras  to  provide 
that  cases  cognizable  under  the  rules  passed  in  accordance  with  Act  IX  of 
1846  should  be  heard  and  determined  by  Magistrates  not  being  Justices  of 
the  Peace.  Under  r.  7  of  the  amended  rules  for  the  better  management 
of  boats,  &c.,  plying  for  hire  at  the  out-ports  of  the  Madras  Presidency, 
dated  1st  October  1867,  the  owner  of  a  boat  is  liable  to  fine  on  proof  of  hia 
allowing  his  boat  to  ply  without  the  requisite  complement  of  men  : — 
Held,  that  where  it  was  proved  that  a  boat  was  plying  without  its  proper 
crew,  the  absence  of  prof  by  the  prosecutor  that  the  owner  was  aware  of 
the  fact  was  no  bar  to  his  conviction.  ROUTHAKONNI,  In  re,  9  M.  431  =  1 
Weir  852  ...  695 

Maintenance. 

(1)  See  CRIMINAL  PROCEDURE  CODE  (X  OF  1882),  8M.  70. 

(2)  See  HINDU  LAW  -MAINTENANCE,  CASES  UNDER. 
Malabar  Law. 

1.— DEBTS. 
2. — INHERITANCE. 
3.— KARNAVAN. 
4.— MORTGAGE. 

1.— Debts. 

Brahmans — Numbudris — Mussads — Hindu  Law.  how  fir  applicable  —Liability 
of  sons  for  father's  debt  in  Hindu  Law,  not  applicable. — The  principle  of 
Hindu  Law,  which  imposes  a  duly  on  a  son  to  p*y  his  father's  debt, 
contracted  for  purposes  neither  illegal  nor  immoral,  is  not  applicable 
to  the  Malabar  Brab.nn.ns  called  Nambudris  and  Musaads.  NILAKANDAN 
v.  MADHAVAN,  10  M.  9  •••  78^ 

2. — Inheritance. 

(1)  Issue  of  parents  governed  by  different  systems  of  law. — Where  a   woman    be- 

longing to  a  Malabar  tarwad  governed  by  the  M*rumikatayam  law  (suo- 
cession  by  nephews)  has  issue  by  a  man  who  is  governed  by  the  Makata- 
yam  law  (succession  by  sons),  suoa  issue  are  pri>ni  facie  entitled  to  their 
father's  property  in  accordance  with  the  M*kaUyam  law  and  to  the  pro- 
perty of  their  mother's  tarwad  in  accordance  with  the  Marumakatayam 

law."  CHATHUNNI  v.  SANKABAN,  8  M.  238 

(2)  Nambwiris  —  Inheritance— Sarvasvadhanam    marriage— Rights    of    son. — 

Among  Nambudris  in  Mtlabar.  the  son  o*  a  d*u<?hter  givaa  in  the  sirva- 
svadanam  form  of  marriage  does  not  inherit  in  the  family  of  hia  father  so 
long  as  other  heira  exist.  KUMARAN  v.  NARAYANAN,  9  M.  260  ... 

• 3.—Karnavan. 

(1)  Decree  against  karnavan  and  senior  anandravan  not  binding  on  junior  members 
—Civil  Procedure  Code.  s.  13,  Expl.  5,  s.  30.— A  decree  having  been 
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obtained  against  the  karnavan  and  senior  anandravan  of  a  Malabar  tarwad 
whereby  the  tarwad  was  dispossessed  of  certain  land,  the  junior  members 
of  the  tarwad  who  had  not.  bean  impleadpd  in  the  suit  sued  to  recover  the 
land  : — Held,  that  the  plaintiffs  were  entitled  to  recover  upon  proof  that 
the  decree  in  the  former  suit  was  not  substantially  correct,  and  that  they 
were  not  bound  to  prove  mala  fides  on  the  part  of  their  karnavan  in 
defending  the  former  suit  as  a  condition  precedent  to  recovery.  SRIDEVI 

v.  KELU  EBADI,  10  M.  79  ...         805 

(2)  Karnavan,  Decree  against — Execu'ioi  against  tarwad  property — Sale— Right 

of  purchaser — Res  judicata — Right  of  junior  member  of  tarwad  not  implead- 
ed  to  contest  sales  of  tarwad  property  in  execution  of  decree  against  kar- 
navan sued  as  such. — When  the  karnavan  of  a  Malabar  tarwad  has  not 
been  impleaded  as  such  in  a  suit,  and  there  is  nothing  on  the  face  of  the 
proceedings  to  show  that  it  was  intended  to  implead  him  in  his  represent- 
ative character,  tarwad  property  cannot  be  attached  and  sold  in  execu- 
tion of  the  decree,  even  though  it  is  proved  that  the  decree  was  obtained 
for  a  debt  binding  on  the  tarwad.  Although  the  property  of  a  tarwad  rnay 
be  attached  and  sold  in  execution  of  a  decree  when  the  karnavan  is  sued 
as  representative  of  the  tarwad.  members  of  the  tarwad  who  are  not 
parties  to  tbe  proceedings  and  have  not  been  represented  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure  are  not  estopped  from  showing 
that  the  debt  for  which  the  decree  was  passed  was  not  binding  on  the 
tarwad.  ITTIACHAN  v.  VELAPPAN,  8  M.  484  (F.  B  )  ...  331 

(3)  Karnavan —  Decree  against — Female  not  incapable  of  managing  the  affairs   of 

a  tarwad — Res  judicata.—  The  senior  female  memberof  a  Malabar  tarwad, 
who  managed  its  affairs,  instituted  a  suit  on  behalf  of  the  tarwad  and  in 
the  capacity  of  karnavanj: — Held,  (1)  that  a  female  is  not  precluded  from 
managing  the  affairs  of  her  tarwad  when  there  is  no  male  member  in  her 
family  capable  of  performing  the  du'ies  of  a  karnavan  ;  and  '2)  that  the 
junior  members  of  the  tarwad  were,  in  tbe  absence  of  fraud  shown,  con- 
structively parties  to  tbe  suit,  and  were  accordingly  bound  by  tbe  decree. 
SUBRAMANYAN  v.  GOPALA,  10  M.  223  ..  90S 

(4)  Kamnvan — Powers  restricted   by  family  arrangement — Redemption  of  kanam 

— Repayment  of  renewal  fee,  improperly  received  by  karnavan — Amount 
to  be  ascertained  before  decree — Value  of  improvements  to  be  ascertained 
before  decree — Jenmi — Right  to  deduct  arrears  of  rent  due  from  sum  pay- 
able.—  The  ordinary  powers  of  the  karnavan  of  a  Malabar  tarwad  can  be 
restricted  by  a  family  agreement  to  which  he  is  a  party,  and  if  in  breach 
of  such  agreement,  the  karnavan  makes  an  alienation  to  a  stranger  who 
has  notice  of  the  agreement,  the  tarwad  is  not  bound  by  the  alienaf.ion. 
When  a  decree  is  passed  for  recovery  of  land  demised  on  kanam  on  pav- 
ment  of  the  amount  received  as  renewal  fee,  tbe  amount  must  be  ascer- 
tained at  tbe  trial  and  inserted  in  tbe  decree.  On  taking  an  account 
between  the  jenmi  (mortgagor)  and  kanam-holder  (mortgagee),  the  former, 
on  redemption,  has  by  custom  a  right  to  deduct  all  arrears  of  rent  duo  to 
him  from  the  sum  which  he  has  to  pay  to  the  latter,  befor«>  recovering  pos- 
session of  the  land.  KANNA  PlSHAltODI  v.  KOMM  ACHEN,  8  M.  381  ...  261 

(5)  Personal  decree  against  karnavan — Civil  Procedure  Code,  s.  335. — A  sued  for 

possession  of  certain  shops  baioiging  '.o  a  Mtlatur  tarw-id,  which  had  bean 
attached  in  execution  of  a  personal  decree  parsed  agiinsn  a  karnavan  in  a 
suit  on  a  private  debt.  In  the  execution  proceedings,  an  objection  pe'ir.jon  was 
put  in,  stating  that  the  shop*  were  sridhanam  and  was  rejected  :  and  tbe 
order  of  rejection  was  not  appealed  against  for  one  year.  Respondents 
Nos  1  to  4,  the  husbands  of  tha  persons  who  put  in  the  objection  petition, 
were  in  possession  and  were  now  sued  for  possession.  The  plaintiff  was 
assignee  of  the  purcba-er  at  the  exejution  sale:  —  Hell,  thac  upon  the 
facts  found,  the  plaintiff  acquired  nothing  under  the  Court  sale.  ACHUTA 
v.  MAMMAVU,  10  M.  357  ...  1002 

(6)  Sale  of  tarwad  property — Powers  of  karnavan — Assent,  of  members  of  tarwad, 

how  far  necessary. — There  is  no  rule  of  Malaoar  Law  that  the  assent  of 
every  member  of  a  tarwad  is  necessary  to  render  valid  the  alienation  of 
tarwad  property.  KALLIYANI  v.  NARAYANA,  9  M.  266.  ...  582 

(7)  Suit  against  karnavan  and  senior  female  member  of  a  tarwad — Evidence   of 

intention  to  sue  defendants  as  representatives  of  the  tarwad. — The  karnavan 
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and  senior  female  member  of  a  Malabar  tarwad  executed  a  hypothecation 
bond,  on  which  a  suit  wa<?  brought  againsr,  them  asking  for  the  sale  of 
th<j  tarwad  property.  The  defendants  had  represented  the  tarwad  in 
other  suits,  but  were  not  in  this  case  expressly  sued  in  representative 
capacity.  The  plaintiff  obtained  a  decree  :  —  tield,  that  the  decree  was 
binding  on  the  tarwad.  SUBBAMANYAN  v.  KALI,  10  M.  355  ...  1QOO 

(8)  Suit  by  aianriravzns  to  set  aside  sale  in  execution  of  decree  against  their 
karnavan — When  maintainable. — The  plaint  lands  being  the  jenm  of  a 
devasvam  wereepold  in  execution  of  a  decree  obtained  by  defendant  No.  1 
against;  the  uralars.  Plaintiffs  being  the  anandravans  of  the  uralars  sued 
to  set  aside  the  sale,  alleging  thaD  the  debt  was  not  contracted  for 
devasvam  purposes  and  that  the  decree  was  collusive  : — Held,  that  the 
decree  was  binding  on  the  plaintiffs  unless  it  had  been  obtained  by  fraud 
and  collusion.  KELU  v.  PAIDAL,  9  M.  473.  725- 

4.—  Mortgage. 

(1)  Civil  Procedure  Code,  s.  30 — Joinder  of  parties— Res  judicata  —  Cancellation 

of  deeds  —Declaratory  suit — Withdrawal  of  part  of  claim. — A  and  B,  junior 
membdrs  of  a  Mtlioar  tarwad  sued  to  cancel  certain  mortgages  executed 
by  caeir  kimtvan  and  senior  auandravan,  on  the  ground  that  the  secured 
debt  wis  uot  binding  OQ  the  tarwad,  an!  to  appoint  A,  to  the  offibe  of 
karmvaa.  Tne  List  pirt  of  tha  prayer  was  withdrawn.  The  mortgages 
werd  executed  to  secure  a  decree-debt,  the  decree  having  been  passed 
ex  p\rte  agiinsri  the  late  karnwan  of  the  tarwad.  No  fraud  was 
alleged,  but  the  Lnwer  Courts  found  that  the  karnavan  had  been 
guilcy  of  fraud  in  allowing  the  decre?  to  be  passed  ex  parte.  The 
plaintiffs  had  not  been  parties  to  the  decree,  and  the  other  junior  members 
of  the  tarwad  who  had  bean  j  >ined  were  exempted  from  liability  -.  —  Held, 
that  the  nature  of  the  debt  was  uot  res  judicata,  and  that  the  plaintiffs 
were  entitled  to  a  declaration  "-ha^.  the  mortgages  in  question  were  invalid 
as  against  them  :  —  Held,  further,  Per  cur. — All  the  members  of  the  plaint- 
iff's tarwad  shou'd  have  been  joined  actually  or  constructively ;  but 
(Kernan,  J.,  dissenting),  the  objection  as  to  non-joinder  ia  not  essential, 
but  merely  formal,  and  weight  should  not  be  attached  to  it  when  it  >s 
first  takeu'on  second  appeal.  MOIDIN  KUTTI  v.  KRISHNAN,  10  M.  322...  978 

(2)  Kanam    -  Construction  of  redemption   clause —  Time    for   redemption. — The 

primary  imentiO'i  that  aktnam  is  to  be  redeemed  only  after  12  years,  can 
be  negaMved  either  expressly  or  by  implication  by  a  special  clause. 

AHMED  KUTTI  v.  KUNHAMED;  10  M.  192  ...         886 

(8)  Kanam  tenure — Improvements —  Trees  of  spontaneous  growth — Redemption 
suit  —Costa  of  ascertaining  value  of  improvements. — According  to  Malabar 
custom,  kirnras  (mortgage-)  mu*t,  on  the  expiry  of  the  term,  either  be 
discharged  or  renewed.  On  redemption  of  a  kinam,  the  kanam-holder 
(mort.g^ee)  is  not  entirled  to  claim  under  the  head  of  improvements  the 
value  of  trees  of  spHitaoeous  growth.  In  suits  to  redeem  land  demised 
on  kanam  tenure,  on  payment  of  the  value  of  improvements,  tha  costs  of 
the  adjudication  necessitated  bv  the  refusal  of  either  party  to  aooept  the 
terms  of  compensation  offered  or  demanded  by  his  opponent  should, 
when  those  terms  are  reasonable,  be  charged  on  the  party  refusing. 
NABAYANA  v.  NABAYANA.  8  M.  284  195 

(4)  Kanam  tenure— Redemption  on  term*  of  admitted  demise— Improvements- 
Local  custom — Jenmi' s  right  to  a  moiety— Arrears  of  rent— Jenmi' s  right  to 
deduct  from  amount  payable  by  him.  — In  a  f=uit  brought  against  A  and  B 
for  redemption  of  land  alleged  to  have  been  demised  to  A  on  kanam  tenure 
in  1874,  and  to  be  held  by  B  under  A,  it  was  found  that  the  demise  of 
1874  was  invalid  .because  ithad  been  executed  fraudulently,  but  inasmuch 
as  B  admitted  that  he  was  in  possession  under  a  similar  demise  of  1955 
it  was  held  that  the  plaintiff  was  entitled  to  redeem  on  the  terms  of  the 
demise  admitted  by  B.  Local  usage  of  Ernad,  by  which  the  jenmi  on 
redemption  of  a  kanam  takes  credit  for  one-half  of  the  value  of  improve- 
ments effected  by  the  kanamdar,  upheld.  The  right  of  a  jenmi  to  deduct 
arrears  of  rent  from  the  amount  payable  by  him  on  redemption  of  a 
kanam,  being  a  customary  incident  of  the  tenure,  is  not  affected  by  the 
three  years'  period  of  limitation  for  recovery  of  arrears  of  rent.  UNNIAN 
v.  RAMA,  8  M.  415 
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(5)  Kanam.  rights  under  a — Denial  of  jenm  right  by  kanamdar — Adverse  posses- 

sion— Limitation — Declaration  of  escheat. — A  demised  certain  lands  on 
kanam  to  B,  in  1853.  B,  afterwards  committed  an  offence  under  the 
Mapilla  Act  and  the  lands  were  banded  over  for  the  benefit  of  his  repre- 
sentative to  C.  Government  subsequently  without  making  A  a  party  to 
their  proceedings,  declared  the  lands  to  have  escheated,  and  in  1863  sold 
them  to  C.  A's  representatives  now  sued  to  recover  the  lands  from  C's 
representatives  who  set  up  an  adverse  title  and  alleged  that  the  suit  was 
time-barred :  —Held,  that  C  was,  at  the  time  of  the  escheat,  in  the  posi- 
tion of  a  manager  for  mortgagees  ;  that  the  escheat  proceedings  of  which 
the  mortgagor  had  no  notice  did  not  affect  his  rights  ;  that  denial  by  the 
mortgagee  in  possession  of  the  mortgagor's  right  to  redeem  is  not  suffi- 
cient to  convert  such  possession  into  adverse  possession.  MUSSAD  v. 
THE  COLLECTOR  OP  MALABAR,  10  M.  189  ...  884 

(6)  Otti  tenure-— Right  to  make  further  advance — Second  mortgage  to  stranger 

without  notice  to  otti  holder  invalid. — R  having  conveyed  certain  land  to 
P  on  otti  tenure  (mortgage)  in  1852  executed  a  deed  of  further  charge  (otti 
kampuram)  in  1873  to  P's  widow,  and,  in  1879,  conveyed  the  jenm 
(equity  of  redemption)  to  her.  Between  1873  and  1879,  R  mortgaged  the 
same  land  to  A  by  jenm  pinayam  deed.  In  a  suit  by  A  to  enforce  his 
mortgage : — Held,  that  inasmuch  as  R  had  not  given  notice  to  the  otti 
holder,  nor  given  her  the  option  of  making  the  further  advance  made  by 
A,  A  had  no  claim  against  the  land.  AMBU  v.  RAMAN,  9  M.  371  ...  654 

Mapillas. 

(1)  Adoption  of  Hindu  Law — Presumption  as  to  joint  property. — Although  Mapil- 

las in  Malabar  ordinarily  follow  the  Hindu  custom  of  holding  family 
property  undivided,  yet,  as  they  are  not  subject  to  the  same  personal  law 
as  the  Hindus,  their  claims  cannot  be  governed  by  the  legal  presumption 
of  joint  ownership.  AMMUTTI  v.  KUNJI  KEYI,  8  M.  452  ...  309 

(2)  See  MALABAR  LAW— MORTGAGE,  10  M.  189. 

(3)  See  MUHAMMADAN  LAW— GIFT,  10  M.  196  =  11  Ind.  Jur.  185. 
Marriage. 

See  PENAL  CODE  (XLV  OP  1860),  9  M.  9. 
Married  Woman. 

Imprisonment  for  debt — Married  woman,  against  whom  personal  decrees  for 
debt  have  been  made,  ire  not  exempt  from  arrest  or  imprisonment  in  exe- 
cution of  such  decrees  under  the  Code  of  Civil  Procedure.  LAKSHMANA 
v.  KULLAMMA,  9  M.  99.  ...  466 

Matrimonial  Suit. 

See  DIVORCE,  9  M.  12. 
Merger. 

(1)  See  CIVIL  PROCEDURE  CODE  (Act  XIV  OF  1882),  10  M.  160. 

(2)  See  MORTGAGE— REDEMPTION,  8  M.  478. 

Minor. 

(1)  Contract  by — Ratification  by  acquiescence. — A  sued  in  1885  to  recover  certain 
estates  from  B,  alleging  claim  under  his  adoption  which  took  place  in 
1865.  A  suit  to  recover  the  same  estate  had  been  filed  on  behalf  of  A, 
by  his  next  friend  and  had  been  dismissed  for  default  in  1872.  In  1875 
A,  being  still  a  minor,  relinquished  his  claim  to  tbe  estates  for  Rs.  12,000 
under  exhibit  B  ;  but  now  alleged  that  he  thought  he  was  relinquish- 
ing it  only  in  favor  of  the  defendant's  predecessor  in  title  who  died  in 
1883,  having  been  in  possession  of  the  estates  since  1867.  The  plaintiff 
attained  his  majority  in  1878:—  Held,  that  the  claim  was  res  judicata, 
the  plaintiff  having  failed  to  prove  fraud  on  the  part  of  his  next 
friend  ;  that  whether  the  cause  of  action  arose  in  1865  or  1867,  it 
was  equally  barred  from  1879  :  that  assuming  the  plaintiff  was  a  minor 
of  15  years  of  age  at  tbe  date  of  the  deed  of  relinquishment,  it  is  not 
likely  he  would  not  have  understood  its  effect,  or  that  he  failed  to  ascer- 
tain it  when  he  attained  his  majority  in  1878.  VENKATACHALAM  v. 
MAHALAKSHMAMMA,  10  M.  272  ...  943 
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(2)  Custody  of— Guardian— Change  of  religion— Act  IX  of  1875,  s.  2,  et.  (b).— A 

Brahman  boy,  16  years  of  age,  having  left  his  father's  house  went  to  and 
resided  in  the  housa  of  a  missionary,  where  ha  embraced  Christianity  and 
was  baptized.  In  a  suit  by  the  father  to  recover  possession  of  his  son  • 
from  the  missionary  :—Beld,  that  the  question  whether  the  boy  w*s  a 
minor  was  to  be  decided  not  according  to  Hindu  Law,  but  by  Act  IX  of 
1875  ;  (2)  that  the  claim  was  not  affected  by  s.  2  cl.  (6),  of  that;  Act ;  (8) 
and  that  the  father  was  entitled  to  a  decree  that  his  son  should  ba  deliver- 
ed into  his  custody.  READE  v.  KBISHNA,  9  M.  391  =  10  lod.  Jur.  370...  ffiS 

(3)  See  JURISDICTION,  9  M.  39 
Miscarriage. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  9  M.  369. 
Misjolnder. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  361. 
Mistake. 

See  CONTRACT  ACT  (IX  OF  1872),  9  M.  441. 
Mohatad. 

See  ACT  IK  OF  1864  (ABKARI,  MADRAS),  9  M.  97. 
Mortgage. 

1.— GENERAL. 

2.— BY  CONDITIONAL  SALE. 

3.— PRIORITY. 

4. — REDEMPTION. 

5. — SALE. 

/.—  Genera/. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M.  57. 

(2)  See  STAMP  ACT  (I  OF  1879),  8  M.  104. 

—2.— By  Conditional  Sale. 

See  REGULATION  XXXIV  OF  1802,  8  M.  185. 
3.— Priority. 

First  mortgage  paid  off  by  third  mortgagee  in  ignorance  of  second  mortgage — 
Registration— Notice — Intention  to  keep  alive  first  mortgage  presumed. — 
S  mortgaged  land  to  P.  G  subsequently  obtained  a  decree,  by  consent, 
against  S  creating  a  charge  on  the  same,  and  other,  land  and  registered 
the  decree.  A,  in  ignorance  of  G's  decree,  paid  off  P's  mortgage,  but  took 
no  assignment  thereof,  and  took  a  mortgage  from  S  of  all  the  land 
covered  by  G's  decree.  In  a  suit  by  G  against  S  and  A  to  enforce  payment 
of  his  mortgage  debt  : — Held,  that  A,  not  having  had  notice  of  G's  decree, 
was  entitled  to  stand  as  first  incurnbrancer  in  respect  of  the  money  paid 
to  discharge  P's  mortgage,  and  that,  even  if  registration  was  legal  notice, 
an  intention  to  keep  alive  P's  mortgage  was  to  be  presumed  in  favour  of 
A,  in  accordance  with  the  ruling  of  the  Privy  Council  in  Gnkul  Doss  Gopal 
Doss  v.  Rambux  Seochand  (L.R.  11  LA.  126).  GANOADHARA  v.  SlVA- 
RAMA,  8  M.  246  =  9  Ind.  Jur.  146  ...  170 

4.— Redemption. 

(1)  Decree  for  redemption — Second  suit  to  redeem— Civil  Procedure  Code,  ss.   18, 

244. — A  decree  obtained  by  a  mortgagor,  which  declared  that  the  mortgagee 
should  deliver  up  possession  on  payment  nf  the  sum  found  due  to  him,  not 
having  been  executed  for  three  years,  a  purchaser  of  the  equity  of  redemp- 
tion sued  the  mortgagee  to  redeem  :  —Held,  that  this  suit  was  not  barred 
by  the  former  decree  and  that  the  plaintiff  was  entitled  to  redeem. 
KARUTHA8AMI  v.  JAQANATHA,  8  M.  478  ...  327 

(2)  Of  sevan  parcels  of  land — Sate  of  equity  of  redemption  of  two  parcels — Second 

mortgage  of  six  parcels  and  redemption  of  one  by  mortgagor — Transfer  of  Pro- 
perty Act.  s.  60 —  Redemption  by  purchaser  of  two  parcels  on  payment  of 
proportionate  amount  of  debt  decrend. — In  1873  R  mortgaged  to  S  seven 
parcels  of  land  (items  1—7)  for  Rs.  300.  In  1880,  M  purchased  R's  rights  in 
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items  1  and  2.  In  1881  R  redeemed  item  5  on  payment,  of  Rq.  30  and  exe- 
cuted a  secoud  mortgage  of  the  rest  to  S  for  Rs.  200  : — Held,  that  M  was 
entitled  to  redeem  items  1  and  '2  on  payment  of  a  proportionate  amount 
of  the  first  mortgage  debt.  SUBRAMANYAN  v.  MANDAYAN,  9  M.  453  ...  710 

(3)  See  MALABAR  LAW -KABNAVAN,  8  M.  381. 

(4»  See  MALABAR  LAW- MORTGAGE,  8  M.  415,  10  M.  192. 

(5)  See  RES  JUDICATA,  10  M.  102. 
5.— Sale. 

(1)  Effect  of   sale  of   mortgaged  property  in    execution  of  a    money    decree  for 

interest  due— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10  M. 
J69. 

(2)  Pledge   of  mortgage   bont-- Fraudulent  sale   bj/  mortgagor — Suit   to  enforce 

mortgage  against  bona  fide  purchaser. — A  prior  eucumbrancer  will  not  be 
pos  p  xied  to  a  subsequent  encumbrancer,  uole.-s  he  bas  been  guilty  of 
gross  negligence.  A  mortgaged  land  to  B.  B  having  bought  certain 
laud  from  C  pledged  his  mortgage  deed  to  0  to  secure  the  unpaid  pur- 
chase money.  C  gave  the  bond  to  A  who  was  his  brother  in-law.  A 
representing  to  D  that  tde  m>rtJage  was  redeemed,  sild  the  Uud  to  him 
giving  him  the  bond  as  a  title-deed.  In  a  suit  by  B  against  D  to  recover 
the  mort.gage  amount  by  sale  of  the  land  :  —Held,  that  D,  even  although  a 
bona  fide  purchaser,  could  not  resist  the  claim.  MUTHA  v.  SAMI,  8 
M.  200  ...  138 

Sea  HINDU  LAW— JOINT  FAMILY,  8  M.  388. 
Muhammadan  Law-Gift. 

Mapilla* — Gift  to  take  effect  at  an  indefinite  future  time. — Gifts  to  take  effect 
at  an  indefinite  future  time  are  void  under  Muhammadan  law.  CHEK- 
KONEKUTTI  v.  AHMED,  10  M.  196  =  11  Ind.  Jur.  185  ...  889 

Muhtarafa. 

Trade-tax,  zemindar's  right  to  collect — Regulation  XXV  of  1802,  s.  4 — Regulation 
XXV  of  ]  831. — The  right  of  collecting  the  muhtarafa  or  trade-tax  from 
artisans  in  hi-*  xammdari  has  not  been  delegated  hy  Government  to  the 
zunindar  of  Kacvaitnagar  and  c-vnnoo  be  legally  exercised  by  his  assignees. 
Qucere :  Whether  it  was  competent  for  Government  to  delegate  the 
collection  of  the  muhtanfa  to  tha  zamindars  lor  theic  own  use.  VEDANTA 
v.  KANNIYAPPA,  9  M.  14  (F.B.i  ...  406 

Malageal  lease. 

Sea  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  10  M.  266. 

Mutual  current  accounts. 

See  LIMITATION  ACT  (XV  OF  1877),  10  M.  199. 

Native  Christian. 

(1)  Hindu  Law — Marriage — Consummation — Succession  Act,  1865.— According 
to  Hindu  Law,  a  marriage  between  Brahmans  is  binding,  although  the 
consummation  ceremony  or  consummation  never  takes  place.  If  a  Hindu 
becomes  a  convert  to  Christianity  and  dies  intestate,  succession  to  his 
estate  is  governed  by  the  Indian  Succession  Act,  1865.  A.  K.,  a  Brahman, 
went  through  a  Hindu  marriage  ceremony  with  S,  a  Brahman  girl  of 
tight  j  ears  of  age  in  1850.  Toe  marriage  was  ^never  consummated  nor 
was  the  consummation  ceremony  performed.  In  185 1  A.K.  was  convert- 
ed to  Christianity.  S  refused  to  live  with  him,  because  he  was  an  out- 
caste  and  in  1857  S  renounced  all  claims  on  him  or  his  estate.  In  1858, 
A.K.  went  through  a  Christian  form  of  marriage  with  M.  In  1881.  A  K. 
died  intestate,  and  possession  was  ttken  of  hisesti'.e  by  the  Adminis- 
trator-General. S  claimed  the  estate  from  the  Administrator-General- 
Her  suit  was  dismissed  on  the  ground  that  A.K.  having  died  an  outcasts 
and  degraded,  and  his  degradation  not  atoned  for  under  Hindu  Law,  no 
right  of  inheritance  remained  to  her.  Before  judgment  was  delivered  S 
died  and  the  suit  abated.)  In  a  suit  filed  by  the  Administrator-General 
to  have  the  estate  administered  by  the  Court,  the  claimants  were  (I)  the 
father  of  A.K.  (2)  the  brother  of  A.K.  undivided  from  his  father,  and  (3) 
the  executor  of  M  : — Held,  that  S  was  the  wife  of  A.K.  when  he  went 
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through  the  form  of  marriage  with  M,  and  that,  bat  for  the  fact  that  S 
had  relinquished  her  rights,  S  would  have  been  entitled  on  the  death  of 
A.K.  to  such  porcion  of  his  escace  a*  the  law  assigned  to  her  as  his  widow 
—  tfeW.also  that  under  s.  35  of  the  Indian  Succession  Act,  1865,  the  father 
of  A.K.  was  entitled  to  the  whole  of  the  escape.  ADMINISTRATOR-GENE 
RAO  OF  MADRAS  v.  AN  VNDACHAHI,  9  M.  466  720 

(2)  See  MINOR,  9  M.  391. 

(3>  See  PENAL  CODE  (ACTXLV  OF  i860).  10  M.  255. 
(4)  See  SUCCESSION  ACT  (X  OF  1865),  10  M.  69. 
Negligence. 

See  MORTGAGE— SALE,  8  M.  200. 
Notice 

(i)  See  MORTGAGE— PRIORITY,  8  M.  246. 
(-2)  See  REGISTRATION  ACT  (III  OF  1877),  8  M.  167. 
Notice  to  Quit. 

See  LANDLORD  AND  TENANT,  8  M.  72. 
Objections. 

See  HINDU  LAW— PARTITION,  8  M.  214. 
Official  Assignee 

See  INSOLVENCY  ACT  (n  AND  12  Vic.  CH.  2U,  8  M.  79. 
Onus  Probandi. 

(1)  See  ACT  If!  OF  1871  (TOWNS'  IMPROVEMENTS,  MADRAS),  8  M.  64. 

(2)  See  ADVERSE  POSSESSION,  9  M.  460. 

(3)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  75. 

(4)  See  FOREST  LAND,  9  M.  175. 

(5;  Sse  HINDU  LAW  -SELF  ACQUISITION,  9  M.  477. 
Parent  and  Child. 

Act  IX  of  1861— Civil   Procedure  Code,    ss.  11,  15 — Salt   for   recovery  of   minor 
-  See  JURISDICTION,  9  M.  31. 

Partnership. 

See  CONTRACT  ACT  (IX  OF  1872).  9  M.  492. 
Pauper. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  183-2),  8  M.  50i,  9  M.  447,  10 

M.  193. 

(2)  See  HINDU  LAW— PARTITION,  8  M.  214. 
Penal  Code  (Act  XL V  of  I860). 

(1)  6'?.   22,  378,  379— Theft — Movedble  property. — A  dug  up   and   immediately 

carried  away,  without  any  authoriiy  nr  right,  several  cart-loads  of  earth, 
p*rt  of  unassexsed  Unda  of  village  : — Held,  that  A  w*9  not  guilty  of  theft. 
QUEEN-EMPRESS  v.  KOTAYYA,  10  M.  255  =  1  Weir  413  .  ...  931 

(2)  St.  M,    378— Thfft  of  joint  property  by  co-parcener.—  Theft  of   joint  property 

may  be  committed  by  co-parcener  if  he  takes  it  from  joint  possession  and 
converts  sucb  possession  iuto  separate  possession.  QUEEN-EMPRESS  v. 
I'ONNURANGAM,  10  M.  186  =  1  Weir  403  882 

(3)  a.  60— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  10  M.  165. 

(4)  S.  15  — Trial  of  prisoner  of  offence   under   Ch.  XII  or    XVII   after  previous 

rtuiuition.—It  a  pris  in  jr  is  to  be  tried  for  an  offence  punishable  under 
«.  75  of  the  Indian  Penal  Code,  *  separate  charge  under  that  section  must 
b*  framed  and  recorded.  QUEEN-EMPRESS  v.  DORABAMI,  9M  284  =  2 
Weir  266  •••  695 

(5  Ss.  103  and  494  —  Native  Christian— Marriage  by  relapsed  convert.  -  A  was 
baptized  in  infancy  into  the  R>man  Catholic  Church,  but  subsequently 
relapsed,  with  the  rest  of  her  family,  into  Hinduism  and  was  married  to  a 
Hindu.  Her  Hindu  husband  since  discarded  her,  and  alleged  that  he  would 
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nofc  have  married  her  if  he  had  known  that  she  had  been  baptized.  A  wag 
subsequently  re-admitted  into  the  Roman  Catholic  Church  and  married  by 
B,  a  priest,  to  a  Roman  Catholic  during  the  lifetime  of  her  Hiudu  hus- 
band. Held  :  -that  A's  marriage  with  the  Hindu  was  subsisting  and  valid 
at  the  time  of  her  Christian  marriage  ;  that  she  was  guilty  of  the  offence 
of  bigamy  :  and  that  B  was  guilty  of  abetting  that  offence.  MlLDARD, 
In  re,  10  M.  218=1  Weir  566  ...  905 

(6)  Ss.  190,503,  508 — Intimidation — Excommunication  by  Rnmnn  Catholic  priest 

— Criminal  proceedings  stayed  until  complainant  established  the  illegality 
of  the  priest's  acts  in  a  Civil  Court. — Where  the  exercise  of  ecclesiastical 
jurisdiction  is  plainly  ultra  vires,  or  otherwise  unsanctioned  by  the  ordi- 
nances of  a  religious  society,  or  where  such  ordinances  controvert  the 
general  law,  and,  in  either  case,  consequences  result  which  the  criminal 
law  was  intended  to  restrain,  the  Criminal  Courts  are  not  at  liberty  to 
decline  jurisdiction.  A  Roman  Catholic  complained  to  a  Magistrate  that 
he  had  been  threatened  with  an  illegal  sentence  of  excommunication  and 
had  been  ex-communicated  by  the  ecclesiastical  authorities,  with  a  view 
to  prevent  him  from  asserting  his  legal  rights  in  defending  a  civil  suit 
concerning  the  property  of  a  church  : — Held,  that,  under  the  circum- 
stances, the  proper  course  was  for  the  Magistrate  to  postpone  the  trial  till 
the  complainant  proved  in  a  Civil  Court  the  illegality  of  the  action  of 
the  ecclesiastical  authorities.  In  re  UECRUZ,  8  M.  140  =  2  Weir  249  ...  97 

(7)  S.  213— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  9  M.  101. 

{8)  S.  286—  Probable  danger  to  human  life—Loaded  gun  left  in  open  place. — C 
having  returned  to  his  house  after  dawn  from  watching  his  crops  at  night 
with  a  loaded  gun,  and  finding  his  house  dooc  locked,  placed  the  gun, 
loaded,  with  the  hammer  down  OQ  the  cap.  on  a  cot  outside  his  house  and 
went  for  a  short  tima  to  a  neighbouring  house.  A,  the  child  of  a  neigh- 
bour, four  years'  old,  was  killed  by  the  gun  exploding.  C  was  convicted 
under  s.  286  of  the  Penal  Code  for  negligently  omitting  to  take  order 
with  the  gun  sufficient  to  guard  against  probable  danger  to  human  life  :  — 
Held.  that,  the  conviction  was  bud  in  law.  QUEEN-EMPRESS  v.  CHEN- 
CHUGADU,  8  M.  421  =  9  Ind.  Jur.  463  =  1  Weir  233  ...  288 

•(9)  Ss.  295,  297 — Defiling  a  place  of  worship — Trespass  on  a  place  of  sepulture. — 
R,  a  Hindu,  had  sexual  intercourse  with  a  wom-in  wishiu  an  enclosure  sur- 
rounding the  tomb  of  a  Muhammidan  fakir.  He  was  convicted  under 
s.  295  of  the  Indian  Penal  Code: — Held,  that,  in  the  absence  of  proof,  that 
the  place  was  used  for  worship  or  otherwise  held  sacred,  the  conviction 
was  bad,  and  that  it  should  be  altered  to  a  conviction  under  s.  297  of  the 
said  Code.  RATNA  MUDALI,  In  re,  10  M.  126=1  Weir  256  ...  839 

{10!  S.  309  —  Attempt  to  commit  suicide — Intention — Locus  psenitentise. — R,  with 
the  intention  of  committing  suicide  by  throwing  herself  into  a  well,  ran 
to  th«  well,  where  she  was  arrested.  She  w^s  convicted  under  s,  309  of 
the  Indian  Penal  Code  of  having  attempted  to  commit  suicide: — Held, 
that  the  conviction  was  illegal.  QUEEN-EMPRESS  v.  RAMAKKA,  8  M.  5 
=  1  Weir  330  ...  4 

{11)  S.  312 — Miscarriage — With  child — Stage  of  pregnancy  immaterial. — A  woman 
is  with  child  within  the  meaning  of  s.  31-2  of  thq  Indian  Penal  Code  as 
soon  as  she  is  pregnant.  —  Field,  therefore  where  a  worn  in  was  acquitted  on 
a  charge  of  causing  herself  to  miscarry,  on  tha  ground  that  she  had  only 
been  pregnant  for  one  month,  and  tha".  there  was  notding  which  could  be 
called  even  a  rudimentary  foetus  or  child,  that  the  acquittal  was  bad  in 
law.  QUEEN-EMPRESS  v.  ADEMA,  9  M.  369  =  1  Weir  331  ...  653 

{12)  S.  498 — Marriage — Proof. — S  and  G  having  been  convicted  of  enticing 
away  the  wife  of  the  complainant,  the  conviction  was  quashed  on  appeal, 
on  the  ground  that  strict  proof  of  marriage  being  necessary  for  a  conviction 
under  S  498  of  the  Indian  Penal  Code,  the  evidence  adduced  (viz.,  of  the 
complainant,  the  woman,  and  her  mother,  who  swore  to  the  fact  of  the 
marriage)  WAS  not  sufficient  to  enable  the  Court  to  form  an  opinion  whether 
themarriage  took  place  as  a  fact,  and  if  it  did  take  place,  whether  it  was 
according  to  law.  The  accused  did  not  cross-examine  the  witnesses  as  to 
the  fact  or  validity  of  the  marriage  or  otherwise  impugn  it. — Held,  that 
the  marriage  was  sufficiently  proved.  QUEEN-EMPRESS  v.  SUBBARAYAN, 
9  M.  9  =  9  Ind.  Jur.  464  =  1  Weir  572  ...  403 
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(13)  S.  500— Defamation—  Newspaper  libel— Act  XXV  of  1867,  ss.  5,  7— Burden 
of  proof— Statutes- 3S  Geo.  Ill,  c.  78.  s.  14—6  &  1  Viet,  c.  96,  s.  7.— On 
tbe  prosecution  of  the  editor  of  a  newspaper  for  defamation  under  s.  500 
of  tbe  Indian  Penal  Code  by  publishing  a  libel  in  bis  paper,  an  attested 
copy  of  a  declaration  made  by  the  editor  urder  s.  5  of  Act  XXV  of  1886 
to  tbe  eSect  that  he  was  tbe  printer  and  publisher  of  tbe  newspaper,  was 
produced  in  evidence  by  the  complainant.  The  editor  having  been  con- 
victed by  tbe  Magistrate,  the  Sessions  Court  en  appeal  quashed  the 
convictiuu  on  the  ground  that  there  was  no  evidence  that  the  editor  was 
the  writer  of  the  libel  or  permitted  its  publication  : — Held,  that  in  the 
absence  of  proof  to  the  contrary,  the  decoration  was  prima  facie  proof  of 
publication  by  the  editor  : — Held,  also,  that  it  would  be  a  sufficient  answer 
to  the  charge  if  tbe  editor  proved  that  the  libel  was  published  in  his 
absence  and  without  his  knowledge  and  that  he  had  in  good  faith  entrust- 
ed the  temporary  management  of  tbe  newspaper  during  his  abseucn  to  a 
competent  person.  RAMASAMI  v.  LOKANADA,  9  M.  387  =  1  Weir  375  ...  665 

H4)  Ss.  500,  504— See  CEIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  9  M.  439. 

(15^  S.  504 — Intent  to  provoke  a  breach  of  the  pence.—  A  abused  B  to  such  an 
extent  as  to  reduce  B  to  a  state  of  abject  terror  : — Held,  that  A  having 
given  to  B  such  provocation  as  would  under  ordinary  circumstances  have 
caused  a  breach  of  the  peace  was  guilty  of  an  offence  under  s.  504  of  the 
Penal  Code.  QUEEN-EMPRESS  v.  JOGAYYA,  10  M.  353  =  1  Weir  620  ...  999 

Penalty. 

See  CONTRACT  ACT  (IX  OF  1872)  10  M.  203. 
Plaint. 

(1)  See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  8  M.  411. 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  62,  361. 
Pleader. 

Officer  of  Court— See  CIVIL  PROCEDURE  CODE  (XIV  OF  1832).  10  M.  111. 
Prescription. 

(1)  See  FISHERY,  8  M.  467. 

(2)  See  FOREST  LAND,  9  M.  285. 

Presidency  Small  Cause  Courts  Act  (XV  of  1882). 

8.  18  -  Suits  for  maintenance  cognisable, — Presidency  Small  Cause  Courts,  con- 
stituted under  Act  XV  of  1882,  a  re  not  debarred  from  entertaining  suits 
for  maintenance  nor,  based  on  contract  or  declaratory  decree-  POKALA  v. 
MURUGAPPA,  10  M.  H4.  (F.B.)  ...  830 

Presumption. 

(1)  See  FOREST  LAND,  9  M.  175. 

(2)  See  HINDU  LAW— PARTITION,  8  M.  214. 

Privilege. 

Sea  COUNSEL,  10  M.  28. 
Privy  Council. 

Practice — Re-hearing—infancy  of  party  at  the  time  of  the  hearing  of  appeal — "  Res 
noviter  "  not  itself  a  ground  for  a  re-  hearing.-  There  may  be  exceptional 
circumstances  which  will  warrant  the  Judicial  Committee  in  allowing, 
even  after  an  order  of  Her  Majesty  in  Council  has  issued  upon  their  re- 
port, a  re- hearing  at  the  instance  of  one  of  the  parties.  But  this  is  an  in- 
dulgence with  a  view  mainly  to  doing  justice  when  by  some  accident,  with- 
out any  blame,  the  party  fans  not  been  heard,  and  an  order  has  been 
made,  inadvertently,  as  if  he  had  been  heard.  In  one  of  two  appeals  in 
suits  relating  to  the  same  estate,  judgment  was  given  by  the  Judicial 
Committee  after  a  hearing  on  the  merite.  In  the  other,  judgment  was 
given  to  the  same  effect  as  in  the  first,  it  being  conceded  between  the  par- 
ties that  the  questions  in  both  suits  were  the  same.  After  both  judgments 
had  been  reported  to  Her  Majesty,  and  confirmed  by  her  orders  in  Council, 
a  petition  for  a  re-bearing  was  presented  :—Eeld,  that  even  assuming  that 
a  case  of  the  res  noviter  had  been  made  out  (which  was  not,  however,  the 
fact),  tbe  orders  were  final,  aud  the  petition  must  be  rejected.  APPA  RAO, 
In  re,  10.  M.  73  (P.O.)  =  13  I.  A.  155  =  4  Sar.  P.O.J.  755 
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Promissory  Note.  PAGE 

See  STAMP  ACT  (I  OF  1879),  8  M.  87. 
Purchaser  Bona  fide. 

See  MORTGAGE— SALE,  8  M.  200. 
Rating. 

See  ACT  I  OF  1884  (CITY  OF  MADRAS  MUNICIPAL',  10  M.  38. 
Receipt. 

See  STAMP  ACT  (I  OF  1879),  8  M.  11.  9  M.  140,  10  M.  64,  85. 

Receiver. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882).  8  M.  229,  418, 10  M.  179- 

Reciprocal  Demands. 

See  LIMITATION  ACT  (XV OF  1877),  10  M.  199. 
Registration  Act  (III  of  1877). 

(1)  S.  17 — Unregistered  conveyance — Covenant  to  pay  ™,nney  contingent  on  eject- 

ment—  Suit  for  money  dismissed. — By  an  unregisterpd  document  A  stipulated 
that  B  should  enjoy  certain  land  for  a  term  of  years  in  order  thit  a  debt 
and  interest  might  be  liquidated  by  receipt  of  profits,  estimated  at  a  fixed 
sum,  and  it  was  provided  that,  if  B's  possession  was  disturbed  in  the 
meantime,  A  should  pay  the  balance  of  the  principal  then  due  and  interest 
from  the  date  of  the  loan.  B  having  been  ejected,  sued  A  upon  the  covenant 
to  pay  -.—Held,  that  as  the  covenant  to  pay  depended  on  the  principal  con- 
tract, which  could  not  be  proved  for  want  of  registration,  B  could  not 
recover.  VENKATRAYUDU  v.  PAPI,  8  M.  182  ...  126 

(2)  8.  41— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  10  M.  154. 

(3)  S.  48 — Constructive  possession  in  pursuance  of  oral  agreement  to  sell  land. — 

When  <»  vendor  in  pursuance  of  an  oral  agreement  to  sell  certain  land 
directed  the  tenants  of  thn  land  to  pay,  and  the  tenants  agreed  to  pay, 
rent  to  the  purchaser:  —Held,  that  such  possession  was  given  to  the  pur- 
chaser as  would  satisfy  the  condition  of  s.  48  of  the  Indian  Registration 
Act,  and  enable  him  to  resist  the  claim  of  subsequent  registered  purchaser. 
PALANI  v.  SELAMBARA,  9  M.  267  ...  533 

(4)  8s.   49.    50—  Notice— Fraud — Optionally   regifttr/ibla  sale-deed,    unregistered, 

competing  with  similar  deed  registered. — R  sold  land  to  S  in  1873  for  Rs  54 
and  put  S  in  possession.  In  1S79  R  soM  tha  s«ne  land  to  N  for  R°.  24-8-0. 
N  registered  his  sale  Heed.  The  sale-deed  of  S  was  not  registered.  In  1879 
S  sued  N  to  have  N's  sale-deed  cancelled  on  the  ground  of  fraud.  The 
Lower  Courts  held  that  N's  sale-deed  w\s  executed  collusively  and  fraudu- 
lently and  decreed  the  claim  :—H*ld,  on  second  appeal,  that  as  there  wore 
grounds,  apart  from  notice  and  knowledge  of  possession,  for  holding  N's 
sale-deed  to  have  been  executed  collusively,  the  decision  was  correct. 
NARASIMULU  v.  SOMANNA,  8M.  167  ...  lie 

(5)  S-  50— Conflict  between  an  unregistered   hypothecation   bond  and  subsequently 

registered  conveyance-  Notice —  Decree  on  hypothecationbond.  —  Land 
was  hypothecated  to  plaintiff  by  an  unregistered  bond,  dated  20th  May 
1878,  a?id  afterwards  sold  to  the  defendant  by  a  registered  conveyance, 
dated  29th  June  1879.  which  recited  the  previous  hypothecation.  In  a 
suit  brought  by  the  plaintiff  to  enforce  his  charge:  -Held,  that  there 
was  no  conflict  between  the  instruments,  and  hypothecation  bond  was 
enforceabl  e  though  unregistered.  RAMACHANDRA  v.  KRISHNA,  9  M. 
495  =  10  Ind.  Jur.  456  =  11  Ind.  Jur.  139  ...  740 

(6)  S.  50 — Registered   purchaser —Notice   of  prior   contract   to    sell. — The  words 

"  former  ptrt  of  this  section  "  used  in  the  second  paragraph  of  s.  50  of  the 
Registration  Act,  1877,  refer  to  the  whole  preceding  portion  of  the 
section:—  Held,  therefore,  that  a  registered  purchaser  of  land,  who 
bought  with  notice  of  a  prior  unregistered  contract  by  his  vendor  to 
convey  to  the  plaintiff,  could  not  resist  a  suit  for  specific  performance  on 
the  plea  of  registration.  KADAR  v.  ISMAIL,  9  M.  119  ...  480 

(7)  See  MORTGAGE --PRIORITY,  8M.  246. 
Regulation  HI  of  1802  . 

See  FOREST  LAND,  9  M.  175. 
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Regulation  (XXV  of  1802),  PAGB 

(1)  S.  3 — Inam — Grant  by  zemindar — Tenancy  not  determinate  at  will  of  grantor's 

successor— Admission.— Regulation  XXV  of  1802,  s.  3,  imposes  restrictions 
on  alienations  only  to  secure  the  interests  of  the  public  revenue,  and  under 
it  the  zamindar  has  no  power  t  t  disturb  grants  otherwise  valid  made  by 
his  predecessor,  or  titles  to  inaras  acquired  by  prescription.  An  inam. 
existing  under  grant  made  in  1S11,  became  in  1863  the  subject  of  arrange- 
ment between  the  zamindar  who  has  succeeded  the  grantor  in  the  zemin- 
dari,  and  the  inamdars.  This  resulted  in  what  was  either  a  confirmation 
of  the  original  grant  on  terms  more  favourable  to  the  zamindar,  or  a  new 
grant  of  an  estate  in  all  respect*,  save  as  to  the  rent,  similar  to  the  previ- 
ously existing  estate,  which  was  a  tenancy  in  perpetuity.  To  a  suit 
brought,  by  certain  mortgagpes  against  the  inamdars,  to  enforce  mortgage 
rights,  existing  since  1S42,  the  defence  was  made  that  possession  taken  of 
the  inam  lands  by  the  Collector  in  1845  bad  determined  the  original  inam 
rights  therein,  as  well  as  the  lien  of  the  mortgagees.  The  present  zimin- 
dars,  son  and  successor  of  the  grantor  of  1863,  now  claiming  that  be  had 
determined  the  tenancy  by  a  notice  to  quit. — Held,  that  the  above  did  not 
operate  as  any  estoppel  as  between  the  plaintiff  and  the  inamdars,  the 
zamindars  not  having  been  a  party  to  the  suit,  but  was  only  an  admission 
and  not  conclusive — Held,  also,  that  the  tenancy  was  not  determinable  by 
PUch  notice.  VlZIANAGARAM  MAHARAJA  V.  SURYANARAYANA,  9  M. 
307  /P-C.)  =  13  T.A.  32  =  4  Sar.  P.C.J.  696  =  10  Ind.  Jur.  193  ...  610 

(2)  S.  4  — See  MUHTARAFA,  9  M.  14. 
Regulation  (XXIX  of  1802). 

(1)  S.  7. — The  office  of  karnam   in  a   zamindari    village  having  been  held   by 

three  brothers  jointly  in  hereditary  rights,  the  zarniodar,  on  the  death  of 
one  brother,  did  not  fill  up  the  vacancy,  considering  that  the  work  could  be 
well  conducted  by  the  two  survivors.  On  the  death  of  the  survivors 
their  sons  succeeded  to  the  office.  The  zamindar  subsequently  desiring  to 
reappoint  a  third  karnam,  nominated  tn  outsider  to  th-i  joint  tenancy  of 
the  office  :  —  Held,  that  as  there  were  heirs  of  the  last  holders  in  existence, 
the  appointment  was  invtlid.  VENKAYYA  v.  SUBB4RAYUDU,  9  M.  283  ...  594 

(2)  S.    7— Karnam— Incapacity  of  next  heir— Minority — Appointment  by  lind- 

holder  cf  successor  without  proof  before  Zilla  Court  of  incapacity  of  heir. — A 
karnam  in  a  zamindari  village  having  died  leaving  a  minor  son,  the  land- 
holder appointed  the  brother  of  the  late  karnam  to  the  office.  In  a  suit 
brought  by  the  son.  after  attaining  majority,  to  establish  his  right  to  the 
office  and  to  recover  its  emoluments  :—Heldt  that  under  the  provisions  of 
Regulation  XXIX  of  1802,  he  was  not  entitled  to  recover.  S  7  of  the 
Regulation  provides  that  in  filling  the  offl-ie  of  karnam,  the  heirs  of 
the  preceding  karnam  shall  be  chosen  by  the  landholders,  except  in  cases 
of  incapacity,  on  proof  of  which  before  the  Judge  of  the  zilla  the  landhol- 
ders shall  be  free  to  exercise  their  discretion  in  the  nomination  of  persona 
to  fill  vacancies  : — Held,  that  where  the  incapacity  arose  from  minority 
about  which  there  was  no  dispute  an  appointment  by  a  landholder  made 
without  proof  before  the  Court  of  the  incapacity  of  the  heir  was  valid. 

VENKATANARAYANA  v.  SUBBARAYUDU,  9  M.  214  =  10  Ind.  Jur.  94 

(3)  S.  7— See  KARNAM,  10  M.  226. 
Regulation  (XXXIV  of  1802). 

Mortgage  by  way    of  conditional    sale  -  Muhammadan  mortgagor.— In  183-2   a 
mubammadan  mortgaged  certain  land  with   possession  on   condition  «ihaB 
if  the  money  lent  was  not  repaid   within  eight   years,  the  land   should 
enjoyed  by  the  mortgagee  after  that  period  as  if  conveyed  by  sale.  In  188 
a  suit  was  brought  to  redeem  -.—Held,  that  the   title  of  the  mortgage  be- 
come absolute  by  virtue  of  the  terms  of  the  contract  on  default  of  payment 
within  the  time  specified.     The  obligation  cast  by  Regulation    XXXIV  of 
1802  upon  a  mortgagee  to  account  for  pmflts  does  not  prevent  a  mortgage 
by  way  of  conditional  sale  from  becoming,  after  the  period  for  redemption 
has  elapsed,  an  absolute  sale  where  no  account  baa  been   rendered  by  the 
mortgagee.     The  rule  laid  down  in  Pattabhiramier' s  case  (13  M.I.A.,  5t 
applied  to  a  mortgage  executed  by  a  Mubaramadan.    MALLIKABJUNUDU 
v.  MALLIKARJUNUDU,  8  M.  185=9  Ind.  Jar.  23 
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Regulation  I V  of  1804).  PAGE 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  8  M.  525. 

(2)  8.  14  (4),  s.  20— See  REGULATION  (X  OF  1931),  10  M. 
Regulation  (lot  1805). 

See  ACT  I  OF  1882  (SALT  LAWS  AMENDMENTS,  MADRAS),  8  A.  342. 

Regulation  IV  of  1816. 

(1)  Village    Munsif — Jurisdiction— Power   to    transfer    suit. — In    a    suit  under 

Regulation  IV  of  1816  the  defendant  having  objftcted  to  the  Village 
Munsif  trying  the  suit  on  the  ground  of  personal  hostility,  the  Munsif 
transferred  the  suit  to  another  Village  Munsif: — Held,  that  this  transfer 
was  illegal.  Per  Hutchins,  J. — Semble: — In  such  a  case  the  Village 
Munsif  should  report  the  facts  to  the  District  Court,  and  the  District 
Judge  should  transfer  the  case  for  trial  to  another  Village  Munsif. 
LAKSHMAKKA  v.  BALI,  8  M.  500  ...  342 

(2)  S.  5 — Village   Munsif — Civil  jurisdiction— Limitation   of  suits  —  Limitation 

Act,  1877,  s.  5.— S.  5  of  Regulation  IV  of  1816,  which  prohibits  Village 
Munsifs  from  trying  any  suit  cognizable  by  them,  unless  (inter  alia)  the 
cause  of  action  has  arisen  within  twelve  years  previous  to  the  institution 
of  such  suit,  does  not  exclude  such  suits  from  the  operation  of  the  Indian 
Limitation  Act,  1877.  ERAJABI  v.  MAYAN,  9  M.  118  ...  479 

(3)  Ss.  29,   35 — Remedy   confined  to   parties  to   suit. — The  remedies  provided  by 

s  35  of  Regulation  IV  of  1816  against  Village  Munsifs  are  confined  to 
persons  who  are  parties  to  suit  before  such  village  Munsifs.  RAMAN  v. 
PAKRICHI,  9  M.  385  (F.B  )  =  10  Ind.  Jur.  291  ...  663 

(4)  S.  30 — Personal  property  only  liable  to   attachment  in  execution   of  Village 

Munsifs  decree. — Under  Regulation  IV  of  1816  the  decrees  of  Village 
Munsifs  cannot  be  executed  against  other  than  personal  property.  Such 
decrees  can  be  executed  by  a  transfer  of  the  decree  and  against  the 
representative  of  a  deceased  judgment  debtor.  KALANDAN  v.  PAKRICHI, 
9M.  378  (F.B.)  ...  65£ 

Regulation  VII  of  1816. 

See  REGULATION  XII  OF  1816,  8  M.  569. 
Regulation  XII  of  1816. 

District  panchay at— Regulation  VII  of  1816—  Act  III  of  1873.— Neither  the  total 
repeal  of  Regulation  VII  of  1816  by  Act  III  of  1873  (Madras  Civil  Courts 
Act)  nor  the  partial  repeal  of  Regulation  XII  of  1816,  so  far  as  it  contain- 
ed words  of  reference  to  regulation  VII  of  1816  abolished  the  juris- 
diction of  district  panchayats.  A  Collector  cannot  order  a  reference  to 
a  district  panchayat  under  Regulation  XII  of  1816  unless  there  has  been 
(1)  an  inquiry  as  to  whether  the  parties  will  submit  to  the  jurisdiction 
of  a  village  patichayat  ;  (2)  an  objection  from  either  party  to  such  refer- 
ence, and  a  request  in  writing  by  one  of  the  parties  that  the  matter  be 
referred  to  a  district  panchayat.  CHIKATI  ZAMINDAR  v.  PEDDAKI- 
MEDI  ZAMINDAR,  8  M.  569  '  ...  390 

Regulation  II  of  1818. 

See  ACT  I  OF  1832  (SALT  LAWS  AMENDMENT,  MADRAS),  8  M.  342. 
Regulation  IX  of  1822. 

8.  5 — Sale  of  land  to  recover  fine  imposed  by  Collector — Title,  of  purchaser.— A. 
sale  of  land  under  the  provisions  of  s.  5  of  Regulation  IX  of  1822  does  not 
convey  to  the  purchaser  a  title  free  from  prior  incumbrances.  RAMAN  v. 
HASSEN,  9  M.  247  =  10  Ind.  Jur.  63  ...  569 

Regulation  IV  of  1831. 

See  HINDU  LAW— IMPARTIBLE  ESTATE,  10  M.  i. 
Regulation  VI  of  1831. 

See  HEREDITARY  VILLAGE  OFFICE,  8  M.  249. 
Regulation  X  of  1831. 

Ss.  1,  2,  3— Regulation  V  of  1804,  s.  14  (4),  s.  20— Sale  for  arrears  of  revenue  of 
mitta  held  by  tenants  in  common  during  minority  of  some  of  the  owners — 
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Regulation  X  of  1831— (Concluded).  PAQE 

Minority  no  bar  to  sale— Civil  Procedure  Code,  s.  32.— A  mitta  held  by 
tenants  in  common  was  sold  for  arrears  of  revenue  at  a  time  when  the 
owners  of  a  moiety  thereof  were  minors.  In  a  suit  brought;  by  the  mother 
of  these  minors  on  their  behalf  against  the  Collector  to  set  aside  the  sale 
the  District  Court  held  that  Regulation  X  of  1831,  s.  2.  absolutely  debar- 
red the  Collector  from  selling  the  estate  of  the  minors  during  their  minority 
and  set  aside  the  sale  so  far  as  their  interests  were  concerned  :  Held,  on 
appeal,  that  the  minors  not  being  sole  proprietors,  their  estate  w*s  'not 
one  of  which  the  Court  of  Wards  could  assume  the  management,  and 
therefore,  s.  2  of  Regulation  X  of  1831  did  not  afieot  the  sale.  In  the 
above-mentioned  suit  the  plaintiffs  impleaded  also  the  other  previous  own- 
ers, of  whom  one  WAS  the  purchaser  at  the  sale.  Two  others,  in  their 
written  statement,  pleaded  that  the  purchase  had  been  made  in  fraud  of 
their  rights,  and  claimed  to  ba  still  entitled  to  their  shares  in  the  mitta 
on  the  ground  that  the  purchaser  must  be  held  to  have  purchased  for  their 
benefit  (Indian  Trusts  Act,  1882,  s  90).  They  further  claimed  that 
should  the  sale  be  set  aside  so  far  us  the  plaintiff's  interest  were  concerned, 
the  sale  of  their  interests  also  should  be  hel  1  to  be  null  and  void.  Before 
the  suit  came  on  for  hearing  the  District  Judge  suo  wtotuordered  that  these 
two  defendants  should  be  made  plaintiffs  in  the  suit  under  s.  32  of  the 
Code  of  Civil  Procedure.  At  the  date  when  this  ordsr  was  made,  the  claim 
of  these  defendants,  had  they  sued  to  set  aside  the  sale  in  their  own  in- 
terest, was  barred  by  limitation  :  Held,  that  the  order  was  illegal. 
KRISHNA  v.  MEKAMPEBUMA,  10  M.  44  ...  791 

Regulation  XXV  of  1832. 

See  MUHTARAFA,  9  M.  14. 
Religion. 

Change  of— See  HINDU  LAW— MARRIAGE,  8  M.  169. 
Residence. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  188-2),  8  M.  205. 
Res  judicata. 

(1)  In  1883,  plaintiff  sued  to  recover  certain  land  from  the  defendant  on  a  demise 

of  1856,  which  he  alleged  was  a  renewal  of  a  prior  demise  of  1835.  The 
suit  was  dismissed  on  the  ground  that  the  demise  of  1856  was  not  proved. 
Plaintiff  then  sued  to  recover  the  sirne  land  on  the  demise  of  IS35  and  on 
title:  Held,  that  the  decree  in  the  former  suit  was  no  bar  to  this  suit. 
KANDUNNI  v.  KATIAMMA,  9  M.  25i  ...  572 

(2)  It  is  by  the  decree  and  not  by  the  judgment  that  a   question   of  res  judicata 

must  be  decided.  In  1881  A  sued  and  K  and  others  claiming  a  declara- 
tion of  his  title  to  certain  land  and  an  injunction  against  interference  with 
his  possession.  K  claimed  part  of  the  land  by  purchase  from  M.  The 
Munsif  decreed  for  A  and  this  decree  was  confirmed  on  appeal  by  the  Dis- 
trict Judge,  but  in  his  judgment  the  District  Judge  recorded  that  K's 
claim  was  not  adjudicated  upon  and  that  he  should  bring  a  fresh  suit  if 
he  had  any  claim.  In  1883  K  sued  A  to  recover  the  land,  which  he  claim- 
ed by  purchase  from  M.  A  pleaded  that  the  claim  was  res  judicata  by 
virtue  of  the  decree  in  the  former  suit.  The  District  Munsif  and,  on  ap- 
peal, the  District  Judge  held  that  the  claim  was  not  res  judicata  and  de- 
creed for  K  :  Held,  on  appeal  to  the  High  Court,  that  as  no  reservation 
was  made  in  the  decree  of  K's  right  to  bring  another  suit,  the  plea  of 
res  judicata  was  good,  Sut  that,  under  the  circumstances,  an  opportunity 
should  be  given  to  K  to  apply  to  the  District  Court  to  have  the  decree  in 
the  former  suit  brought  into  conformity  with  the  judgment.  This  having 
been  done,  the  decree  of  the  lower  Courts  was  confirmed.  AVALA  v. 
KUPPU,  8  M.  77  ...  63 

(3)  Civil  Procedure  Code,  s.  13 — Decree  oj  competent  Court, — In  1875,  P  sued  in 

a  Munsif's  Court  to  eject  a  tenant  from  a  bouse  and  to  recover  arrears  of 
rent.  8  intervened  »n  1  claimed  the  house  under  a  deed  of  gift.  The 
value  of  the  property  comprised  in  the  deed  of  gift  exceeded  the  limit  of 
the  pecuniary  jurisdiction  of  the  Muusif's  Court.  The  suit  was  dismissed. 
But  on  appeal  the  claim  of  8  under  the  deed  of  gift  was  adjudicated  upon 
and  rejected,  and  P  obtained  a  decree  for  the  land.  In  1882,  S  sued  P 
to  recover  all  the  property  comprised  in  the  deed  of  gift :  Held,  that,  8 
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was  estopped  by  the  decree  in  the  former  suit  from  claiming  the  house. 
It  was  contended  by  P  that  the  deed  of  gift  was  invalid:  Held,  that  as  to 
validity  of  the  deed  of  gift,  the  decree  of  the  Munsif's  Court  was  not  the 
decree  of  a  competent  Court  within  the  meaning  of  s.  13  of  the  Code  of 
Civil  Procedure,  1382,  and,  therefore,  that  S  was  not  estopped  from  show- 
ing that  the  deed  was  valid,  and  claiming  the  rest  of  the  property  com- 
prised therein.  PATHUMA  v.  SALIMAMMA,  8  M.  83  ...  58 

(4)  Estoppel. — V  sued   to  eject  K,  from  certain  land,   alleging  that    K   having 

entered  under  a  lease  held  as  a  trespasser.  K  pleaded  that  he  held  as 
mortgagee  It  was  fouml  that  K  obtained  possession  under  a  mortgage 
deed  for  Rs.  1,000,  which  had  not  been  registered,  and  that  he  held  also 
a  second  mortgage  for  Es.  50,  and  it  was  held  on  second  appeal  that  K 
was  entitled  to  defend  his  possession  by  virtue  of  the  mortgage  for  Rs.  50 
and,  as  V,  had  not  offered  to  redeem  the  charge  but  had  sued  on  false 
averments  the  suit  was  dismissed.  V  then  sued  K  to  recover  the  land 
on  payment  of  Rs.  50.  In  his  plaint  V  stated  that,  though  the  mortgage 
deed  for  Rs.  50  was  fabricated,  the  High  Court  had  decided  that  he 
was  bound  to  pay  Rs.  50  before  recovering  the  land  from  K.  The  District 
Court  on  appeal  dismissed  the  suit  on  the  ground,  inter  alia,  that  as  V 
denied  the  genuineness  of  the  mortagage,  he  could  not  sue  for  redemp- 
tion :  Held,  that  V  was  entitled  to  redeem  VARATHAYYANGAR  v. 
KRISHNASAMI,  10  M  102=11  Ind.  Jur.  102  ...  821 

(5)  See  CIVIL  PROCEDURE  CODE  (ACT  Vin  OF  1859),  10  M.  272. 

(6)  See  CIVIL  PROCEDURE  CODE  (ACT  X  OP  1877),  8  M.  219. 

(7)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  8  M.  348,  8  M.  496. 

(8)  See  HINDU  LAW— WIDOW,  10  M.  15. 

(9)  See  JURISDICTION,  9  M.  39. 

(10)  See  MALABAR  LAW— KARNAVAN,  8  M.  484. 

(11)  See  MORTGAGE -REDEMPTION,  8  M.  478. 
Res  noviter, 

See  PRIVY  COUNCIL,  10  M.  73. 
Resumption. 

See  LANDLORD  AND  TENANT,  8  M  72. 
Revenue. 

See  LIMITATION  ACT  (XV  OF  1877),  10  M.  lie. 
Review, 

(1)  See  COURT  PEES  ACT  (VII  OF  1870),  9  M.  134. 

(2)  See  PRIVY  COUNCIL,  10  M.  73. 
Sanction. 

(1)  To  institute  suit— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  10  M.  185. 

(2)  To  presecute— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  9  M.  224. 
Sarvas vadhana m  M arrlage. 

See  MALABAR  LAW— INHERITANCE,  9  M.  260. 
Service  Tenure. 

See  LANDLORD  AND  TENANT,  8  M.  72. 
Settlement. 

See  STAMP  ACT  (I  OF  1879;,  8  M.  453. 
Slander. 

See  DEFAMATION,  8  M.  175. 
Small  Cause  Court. 

(1)  Act  XI  of  1865— Jurisdiction — Water-cess— Payment  by  landholder — Implied 

contract  by  tenant  to  recoup. — If  a  landholder  pays  to  Government  water- 
cess  which  his  tenant  is  legally  bound  to  pay,  a  Small  Cause  Court  con- 
stituted under  Act  XI  of  1865  has  jurisdiction  to  decide  a  suit  brought  by 
the  landholder  against  the  tenant  to  recover  the  amount  so  paid  by  the 
landholder.  VENKATRAMYA  v.  VlRAYA,  8  M.  4  ...  3 

(2)  See  ARMY  ACT  OF  1881,  44  AND  55  VIC.,  CH.  58,  10  M.  319. 
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(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  8  M.  36. 

(2)  8.  27  -See  REGISTRATION  ACT  (III  OF  1877),  9  M.  119. 

(3)  S.  42— Suit  by  reversioners  of  Hindu  widow. — The  plaintiffs,  uncle's  sons  of 

R  a  deceased  Hindu,  brought  a  suit  as  reversioners  of  R  for  a  declara- 
tion that  certain  alienations  made  by  M,  the  widow  of  R,  were  not  bind- 
ing beyond  the  lifetime  of  M.  The  District  Judge  held  on  the  strength  of 
Greeman  Singh  v.  Wahari  Lall  Singh,  8  Cal.  12,  that  the  suit  would  not 
lie  under  8.  42  of  the  Specific  Relief  Act.  Held,  that  the  suit  would  lie. 
GANGAYYA  v.  MAHALAKSHMI,  10  M.  90  ...  313 

(4)  S.  42  -See  JURISDICTION,  8  M.  516. 

Stamp. 

See  COURT  FEES  ACT  (VII  OF  1870),  10  M.  187. 
Stamp  Act  (I  of  1879\. 

(1)  S.  3,  cl.  4  (6) — Bond. — A  executed  a  document,  by  which  he  promised  to  pay 

on  demand  Rs.  16  to  B.  The  writjr  of  iho  ducurnent  signed  the  docu- 
ment as  writer,  for  the  purpose  of  attesting  A's  signature  :  Held,  that 
the  document  was  liable  to  stamp  duty  as  a  boud.  REFERENCE  UNDER 
STAMP  ACT,  S.  49,  10  M.  158  (F.B.)  ...  861 

(2)  S- 3   (10)  -Unduly   stamped— Rule  5  (e)   of  the   Government   of  India,   3rd 

March  1882  (attestations  of  plain  sheets  subjoined  to  stamped  documents), 
ultra  virea,  — Of  the  rules,  dated  3rd  March  1882,  issued  by  the  Gover- 
nor-General iu  Council,  under  ss.  9,  15,  17,  3'2,  51  and  56  of  the  Indian 
Stamp  Act,  1879,  rule  5  (e)  requires  that  the  part  of  an  instrument 
which  is  written  on  plain  sheets  of  paper  attached  to  the  stamped  paper 
must  be  attested  by  the  parties  executing,  and  by  the  witnesses  to,  the 
document:  Held,  by  Reman,  Muttusami  Ayyar  and  Brandt,  JJ.  (Turn- 
er, C.J.,  dissenting),  that  the  rule  is  ultra  vires  and  inoperative  for  the 
purpose  of  declaring  an  instrument,  written  contrary  to  the  provisions 
thereof,  uuduly  stamped  within  the  meaning  of  s.  3  (10)  of  the  Act. 
Per  Turner,  C.J. — An  instrument  not  written  in  accordance  with  the  di- 
rections in  rule  (e)  is  not  duly  stamped.  REFERENCE  UNDER  STAMP 
ACT,  S.  46,  8  M.  532  (F.B.)  ...  354 

(3)  S.  3  (17),scft.  II,  15  (b)— Receipt — Consideration — Barrister' a  fee,  Honorarium 

not  merces.  -  A  receipt  given  by  a  Barrister  for  a  fee  is  exempted  from  stamp 
duty  by  art.  15  (b)  of  sen.  II  of  the  Indian  Stamp  Act,  1879.  REFER- 
ENCE UNDER  STAMP  ACT,  8.  46,  9  M.  140  (F.B.;  ...  494 

(4)  S.  4  (c),    sch.I,    art.    5— Court   Fees  Act,   sch.  II,   art.  1   (b)— Petition   to 

withdraw  suit — Agreement — Bond. — A  petition,  stamped  as  an  agreement, 
having  been  presented  to  a  District  Court  by  the  parties  to  a  suit,  inform- 
ing the  Court  that  they  had  entered  inco  a  i  agreement,  whereby,  inter 
aha,  the  defendant  was  bound  to  deliver  to  the  plaintiff  certain  wood, 
and  requesting  that  the  suit  might  be  removed  Irom  the  file,  the  District 
Judge  impounded  it,  levied  a  sum  for  insufficient  siamp-duty  and  a  penal- 
ty, on  the  ground  that  it  was  a  bond,  and  forwarded  it  to  the  Collector. 
Upon  a  reference  made  by  the  Board  of  Revenue  at  the  instance  of  the 
Collector  :  Held,  that  trie  duty  leviable  was  a  Court  fee  stamp  under 
art.  1  (6)  of  sch.  II  of  the  Court  Pees  Act.  1870.  REFERENCE  UNDER 
STAMP  ACT,  S.  46,  8  M.  15  (F.B.)  11 

(5)  Ss,  '34,  50. — Where  a  document  has  been  admitted  in  evidence  as  duly  stamped, 

such  admission  can  only  be  called  in  question  by  the  Appellate  Court 
under  s.  50  of  the  Indian  Stamp  Act.  REFERENCE  UNDER  STAMP 
ACT,  8.  46,  8  M.  564  (F,B.)  ...  387 

(6)  Ss.  61,  64—  Receipt— Acknowledgment  by  letter.—  Where  the  receipt  of  money 

exceeding  20  rupees,  iu  satisfaction  of  a  debt,  is  acknowledged  by  letter 
without  a  receipt  stamp  being  affixed,  the  writer  is  liable  to  punishment 
under  s.  61  of  the  Indian  Stamp  Act,  1879.  REFERENCE  UNDEH  STAMP 
ACT,  S.  46,  8  M.  11  (F.B.)  =  1  Weir  902  ...  8 

(7)  8.  67. — The   second  clause  of  s.  67  of   the   Indian  Stamp  Act,  1879,   is  not 

controlled  by  the  first  clause  of  the  section,  which  refers  only  to  bills  of 
exchange  and  promisBory  notes,  but  applies  to  all  cases  iu  which  a  docu- 
ment is  executed  with  intent  to  defraud  the  Government  of  stamp  duty. 
REFERENCE  UNDER  STAMP  ACT,  b.  H;.  '.»  M.  138  (F.B.)  ...  493 
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(8)  Sch.  I,  art.  11 — Promissory  note— Bond — Impressed  label— Impressed  sheet — 

Rule  9  (a)  of  the  liulss  of  Government  of  India  of  26th  February  1881. — 
By  a  document,  dated  Bth  March  1882,  which  purported  to  be  a  promis- 
sory note  attested  by  three  witnesses  and  written  on  an  impressed  label  of 
two  annas,  A  promised  to  pay  B  before  a  certain  date  Rs.  135:  Held,  that 
the  document  was  a  bond  and  must  be  treated  as  unstamped  for  the  pur- 
poses of  s.  34  of  the  Indian  Stamp  Aci,  1879.  By  a  document,  dated  23rd 
June  1880,  stamped  with  an  adhesive  stamp  of  one  anna,  purporting  to  be 
a  promissory  note  attested  by  two  witnesses,  A  promised  to  pay  Rs.  56  to 
B  or  order,  on  demand  :  Held,  that  the  document  was  not  a  bond  but  a 
promissory  note.  REFERENCE  UNDER  STAMP  ACT,  S.  46,  8  M.  87  (P-B.)  61 

(9)  Sch.  I,  art.  27  ;  sch.    II,  art     11  (a)  —  Vakil — Entry  on  roll  of  advocates- 

Exemption  from  duty. — By  art.  11  (a)  of  sch.  II  of  the  Indian  Stamp 
Act,  1879  (which  exempts  from  duty  the  entry  of  an  advocate,  vakil 
or  attorney  on  the  roll  of  any  High  Court  when  he  has  previously  been  en- 
rolled in  a  High  Court  established  by  royal  charter),  a  vakil  on  the  roll  of 
the  High  Court,  Madras,  who  applies  to  be  entered  on  the  roll  of  advo- 
cates, is  exempted  from  the  duty  prescribed  by  art.  27  of  sch.  I  of  the 
said  Act.  In  re  PARTHASARADI,  8  M.  14  (F.B.)  ...  10 

(10)  Sch.  I,   art.   44   (b)—S.   3  (13),   sch.   I,   art.  29;  art.  5   (c)— Mortgage- 

Assignment  of  growing  coffee. — By  an  agreement  made  the  first  aay  of 
September  1884,  A,  in  consideration  of  Rs.  1,000  to  be  advanced  to  him 
by  13,  assigned  to  B  the  whole  crop  of  coffee  then  growing  upon  a  certain 
estate  upon  trust,  inter  alia,  to  secure  the  repayment  of  the  sum  advanc- 
ed. It  was  stipulated  that  A  should  cultivate  the  crop  till  maturity  and 
deliver  it  to  B  :  Held,  that  this  document  was  a  mortgage  liable  to  duty 
under  art.  44  (b)  of  sch.  I  of  the  Indian  Stamp  Act,  1879.  REFERENCE 
UNDER  STAMP  ACT,  S.  46,  8  M.  104  (F  B.)  ...  73 

(11)  Sch   I,  art.  50  (6)— See  COURT  FEES  ACT  (VII  OF  1870),  9  M.  146. 

(12)  Sch.  I,  art.  50,  cl.  (b) — Court  Fees  Act,  sch.  II,  art.    10  (a) — Vakalatnama 

— Power-of -attorney. —  A  document  was  given  to  P  by  thirty-six  persons 
jointly  interested  in  a  certain  sum  of  money  authorizing  him  to  appear 
before  a  certain  officer  and  receive  payment  thereof :  Held,  that  the 
document  was  a  power-of-»ttorney,  and  th-vt  consequently  the  proper 
stamp  duty  was  one  rupee,  leviable  under  the  Indian  Stamp  Act,  1879, 
sch.  I,  art.  50  (6).  REFERENCE  UNDER  STAMP  ACT,  S.  46,  9  M.  358 
(F.B.)  ...  645 

(13)  Sch.  I,   art.  57— Settlement— Stamp  duty. -Under  art.  57  of  sch.  I  of  the 

Indian  Stamp  Act,  1879,  stamp  duty  on  a  settlement  is  to  be  calculated  " 

on  the  value  of  the  property  settled  as  set  forth  in  such  settlement :    Held, 

that  these  terms  do  not  mean  the  value  of  the  interest  or  interests  created 

by  the  settlement,  but  refer  to  the  value  of  the  property  settled,  which,  it 

was  intended   by   Legislature,   should    be    set   forth   in  the  settlement. 

REFERENCE  UNDER  STAMP  ACT,  S.  46,  8  M.  453  iF  B.)        ...    310 

(14)  Sch.   II,  cl.  2  (a) — Agreement  for,  or  relating  to,  the  sale  of  goods. — By  an 

agreement  in  writing  the  vendor  agreed  to  sell,  and  the  purchaser  to  buy, 
.  certain  salt  for  a  price  to  be  paid  at  a  future  date.  The  salt  was  to  be  at 
purchaser's  risk  from  the  date  of  the  execution  of  the  agreement,  and,  if 
not  removed  within  a  certain  time,  to  revert  to,  and  become  the  property 
of,  the  vendor  :  Held,  that  this  document  was  exempt  from  duty  under 
sch.  II,  cl.  2  (a),  of  the  Indian  Stamp  Act,  1879.  REFERENCE' UNDER 
STAMP  ACT,  S.  46,  10  M.  27  (F.B.)  ...  769 

(15)  Sch.  II,  art.  15  (a) — Receipt  —  Endorsement  of  payment  on  mortgage-deed. — 

An  endorsement  on  a  mortgage,  acknowledging  the  receipt  of  the  sum 
thereby  secured  is  exempt  from  stamp  duty  under  sch.  II,  art.  15  <a)  of 
the  Indian  Stamp  Act,  1879.  REFERENCE  UNDER  STAMP  ACT,  S.  46, 
10  M.  64  (F.B.;  "  ...  795 

(16)  Sch.  II,  art.  15  (b) — Receipt  given  by  Secretary    of    Club  to    a  Member  for 

Club  bill.  —  Where  a  receipt  in  writing  is  given  by  the  Secretary  or  other 
Manager  of  a  Club  to  a  Member  acknowledging  a  payment  above  Rs.  20 
on  accounc  of  a  Club  bill,  it  is  liable  to  stamp  duty.  REFERENCE  UNDER 
STAMP  ACT,  s.  46,  10  M.  85  (F.B.)  809 

1180 


GENERAL  INDEX. 

Statute  21  Qeo.  Ill,  c.  70.  PAQB 

8.  5  -See  JURISDICTION,  8  M.  24. 
Statute  38  Geo.  Ill,  c   78. 

8. 14— See  PENAL  CODE  (ACT  XLV  OF  i860),  9  M.  387. 
Statute  39  &  40  Geo.  Ill,  c.  79. 

See  JURISDICTION,  8  M.  24. 
Statute  4  Geo.  IV,  c  71. 

See  JURISDICTON.  8  M.  24, 
Statute  6&7  Viet.,  c.  96. 

8.  7— See  PENAL  CODE  (ACT  XLV  OF  1860),  9  M.  387. 
Statute  II  &  12  Viet.,  c.  21. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  3  M.  276. 

(2)  See  INSOLVENCY  ACT  (11  AND  12  VIC.,  C.  21),  8  M.  79.  8  M.  97,  8  M.  554. 
Statute  23  &  24  Victt,  c.  151. 

8.  22— See  MADRAS  BOAT  RULES,  9  M.  431. 
Statute  24  &  25  Viet.,  c.  67  (Indian  Council's  Act). 

8.  22— See  LETTERS  PATENT,  MADRAS,  1865, 9  M.  253. 
Statute  24  &  25  Viet.,  c.  104  (High  Court's  Act). 

S.  9-  See  LETTERS  PATENT,  MADRAS,  1865,  9  M.  253 
Statute  34  &  35  Viet,  c.  62. 

8.  3 -See  CIVIL  PROCEDURE  CODE  (ACT  XLV  OF  1882),  9  M.  256. 
Statute  44  &  45  Viet.,  c.  58. 

(1)  8s.  144,  151,  156-SeeARMY  ACT  OF  1881,  (44  &  45  VlC.,  C.  58),  10  M.  108,  10  M.  319. 

(2)  8,  145— See  ARMY  ACT  OF  1881,  (44  AND  45,  VlC.,  C.  58),  8  M.  365. 

(3)  8.  151  (3)-  See  ARMY  ACT  OF  1881,  9  M.  170. 
Street. 

See  ACT  III  OF  1871  (TOWNS'  IMPROVEMENTS,  MADRAS),  8M.  64. 
Succession  Act  (X  of  1865). 

(1)  Effect  of,  on  estates  of  Native  Christians  previously  following  Hindu  Law. — 
A  and  J  brothers.  Native  Christians,  descendants  of  Brahmans,  were 
living  in  coparcenary  and  owned  certain  land  on  the  date  when  the  Indian 
Succession  Act,  1865,  came  into  force.  In  1872,  no  partition  having  been 
made,  A  died ;  field,  that  J  did  not  take  the  whole  estate  on  the 
death  of  A  by  survivorship.  TELLIS  v.  SALDANHA,  10  M.  69  ...  799 

(2).S.  4— See  DIVORCE,  9  M.  12. 
(3)  Ss.  35,  331-  See  NATIVE  CHRISTIAN,  9  M.  466. 
Tax. 

Suit  to  recover— See  ACT  XI  OF  1865  (SMALL  CAUSE  COURTS),  9  M.  110. 
Theft. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  10  M.  186. 
Tidal  River. 

See  FISHERY,  8  M.  467. 
Trade-mark. 

User  in  foreign  market — Abandonment— Estoppel  by  conduct. — Buoh  possession 
and  use  of  a  trade-mark  in  one  market  as  to  constitute  a  right  in  it,  estab- 
lishes in  the  owner  thereof  an  exclusive  right  to  that  trade-mark  in  other 
markets,  although  the  owner  may  not  have  used  it  in  such  markets.  To 
constitute  a  mark,  a  trade-mark  it  in  ire  t  have  been  adopted  as  a  symbol 
devised  to  distinguish  a  particular  class  of  goods  as  the  goods  of  that  class 
manufactured  or  selected  by  a  particular  manufacturer  or  merchant. 
Where  tbe  plaintiffs  by  their  conduct  led  the  defendant  to  believe  that 
they  claimed  no  right  to  a  certain  trade-mark,  and  that  it  wae  open  to 
the  defendant  to  adopt  it  as  his  own,  and  tha  defendant  did  adopt  it,  and 
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by  his  industry  secured  a  wide  popularity  for  it  in  the  Indian  market  : 
Held,  that  the  plaintiffs  were  estopped  from  denying  the  defendant's  right 
to  use  the  tr-tde-mark  in  the  Indian  market.  LAVERGNE  v.  HOOPER,  8 
M.  149  ...  104 

Trade  Tax. 

See  MUHTABAFA,  9  M.  14. 
Transfer  of  Property  Act  (IV  of  1882). 

(1)  Ss.  2,  99 — Attachment  of    property    mortgaged   prior    to    1882. — In  1884,  a 

mortgagee  obtained  a  decree  for  arrears  of  interest  due  under  a  mortgage 
deed  of  1879  and  in  execucion  of  the  rfecr.ee  attached  and  applied  for  the 
sale  of  the  land  mortgaged  : — Held,  that  by  reason  of  s.  99  of  the  Transfer 
of  Property  Act,  1882,  the  land  could  not  be  sold  otherwise  than  by  a  suit 
instituted  under  s.  67  of  the  said  Act.  KAVERI  v.  ANANTHAYYA,  10  M.  129 
=*11  Ind.Jur.  138  ...  •  841 

(2)  S.  2,  ol.  (a),  s.  53— See  REGISTRATION  ACT  (III  of  1877),  9  M.  119. 

(3)  Ss.  58,  100— Hypothecation  bond.—  The  period  of  limitation  for  suits  upon 

hypothecation  bonds,  which  contain  no  power  of  sale,  or  effect  no  transfer 
of  property,  executed  before  the  Truibfer  of  Property  Act  came  into  opera- 
tion, is  twelve  years  under  sch  II,  art.  132,  of  the  Limitation  Act  of  1877. 
— Aliba  v.  Nanu  (I.L.R.,  9  M*d.  218)  followed.  Per  Muttusami  Ayyar,  J. 
— "The  transaction  in  suit  appears  bo  be  of  tbe  kind  described  iu  s.  100  of 
the  Transfer  of  Property  Act,  whica  defines  how  a  charge  is  created  ;  but 
"it  seems  to  me  that  the  Transfer  of  Property  Act  does  not  invest  all  prior 
hypothecations  with  the  rights  and  liabili lies  arising  from  simple  mort- 
gages, whether  or  noc  those  transactions  satisfy  the  requirements  of  the 
definition  it  contains  of  simple  mortgages  "  RANGASAMI  v.  MUTTU- 
KUMAB/vPPA,  10  M  509=11  Ind.  Jur.  452  ...  1106 

(4)  S.  59— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M.  103. 

(5)  S.  60— See  MORTGAGE  (REDEMPTION).  9  M.  453. 

(6)  S.  85-  See  HINDU  LAW  (JOINT  FAMILY),  9  M.  343. 

(7)  Ss.  131,    135—  Notice  —  Assignment  of  actionable  claim — Rights  of  transferee 

for  value. — A  sued  for  principal  and  interest  due  oa  a  mortgage  assigned  to 
him  for  value  by  the  mortgagee.  No  notice  of  tbe  assignment  was  given 
to  the  mortgagors  before  the  plaintiff's  demand.  The  sum  sued  far 
exceeded  the  amount  pud  by  the  plaintiff  for  the  assignment  and  reason- 
able interest  on  it  ;  but  such  amount  was  not  paid  or  tendered  to  the 
plaintiff :  Held,  that  the  plaintiff  was  entitled  to  *  decree  for  the  whole 
amount  due  on  the  assigned  mortgage.  SUBBAMMAL  v.  VENKATARAMA, 
10  M.  289  ...  955 

Trust. 

See  WILL,  9  M.  325. 

Trusts  Act  (11  of  1882). 

S.  91 — See  REGISTRATION  ACT  (III  OF  1877),  9  M.  119. 

Vakil. 

See  STAMP  ACT  (I  OF  1879),  8  M.  14. 

Valuation  of  Suit. 

(1)  Court  Fees  Act,  s.  6,  sch.  II,  art,  17. — In  a  suit  on  a  mortgage  bond,  a  decree 

was  passed  for  payment  of  principal  and  interest,  and  iu  default  for  sale 
of  the  mortgaged  property.  Some  of  the  defendants  filed  a  memorandum 
of  appeal  against  so  much  of  tbe  decree  as  declared  the  liability  of  the 
property,  affixing  a  stamp  of  Rs.  10  only  :  Held,  that  the  proper  stamp 
to  be  paid  was  not  Rs.  10  as  in  tbf  case  of  a  declaratory  decree,  but  on 
the  value  of  the  debt  not  exceeding  the  value  of  the  property.  VENKAPPA 
v.  NABASIMHA,  10  M.  187 

(2)  Jurisdiction  of  District  Munsifs — Suit  for  declaration  of  title  to  paid  offices — 

Withdrawal  of  claim  to  some  of  the  offices—  Office  still  claimed  involving  the 
right  to  the  others. — In  a  suit  to  declare  title  t)  four  paid  offices  in  a  temple, 
the  plaintiffs  asked  that  the  issues  with  regard  to  three  of  them  should  not 
be  tried,  but  on  cross-examination  a.-serud  right  to  them:  Held,  that 
the  plaintiffs  were  not  shown  to  have  relinquished  their  claim  on  the  three 
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offices  for  the  purposes  of  the  suit.  On  findings  that  the  fourth  office  car- 
ried with  it  the  right  to  the  other  three  and  that  united  value  of  the  four 
offices  exceeded  the  jurisdiction  of  the  District  Munsif :  Held,  that  the 
District  Munsif  had  no  jurisdiction  to  entertain  the  suit  and  that  the 
plaint  should  be  returned  for  presentation  in  the  proper  Court.  SUNDAKA 

v.  SDBBA,  10  M.  371  ...       1012 

Vendor  and  Purchaser, 

Fraudulent  concealment  by  vendor  of  defect  of  title — Damages. — In  1881  a  Hindu 
executed  a  sale  deed  of  a  house  in  the  mufusgal.  The  deed  contained  no 
covenant  for  title.  The  purchaser  having  been  ejected  from  a  portion  of 
the  house  under  a  decree,  of  which  the  vendor  was  aware  at  the  time  of 
the  sale,  sued  the  vendor  for  damages.  The  Munsif  decreed  the  claim  on 
the  ground  that  the  vendor  had  fraudulently  concealed  the  existence  of 
the  decree.  On  appeal  the  District  Judge  reversed  this  decree,  holding 
that,  as  the  purchaser  hid  not  insisted  on  a  covenant  for  title,  he  must  be 
held  to  have  accepted  ;ill  risks  :  Held,  that,  if  there  had  been  fraudulent 
concealment  as  alleged,  the  purchaser  was  entitled  to  damages.  GAJA- 
PATHI  v.  ALAGIA,  9  M.  89  =  9  Ind.  Jur.  419  ...  459 

Village  Munslt. 

See  REGULATION  IV  OF  1816,  8  M.  500,  9  M.  118. 
Village  Police. 

See  ACT  III  OF  1864  (ABKAEI,  MADRAS),  9  M.  97. 
Waste. 

See  LANDLORD  AND  TENANT,  10  M.  351. 
Waste  Land. 

Hindu  Liw  —  Rights  of  Crown  and  Occupier.     Saa  FOREST  LANDS,  9  M.  175. 
Water- cess. 

See  SMALL  CAUSE  COURT,  8  M.  4. 

Will. 

Construction— Trust — Uncertainty  — A  Hindu  by  his  will,  after  appointing  cer- 
tain persons  executors  for  the  purpose  of  managing  his  estate  after  his 
death,  gave  them  the  following  directions: — "You  should  give  my  brothers, 
their  wives  and  children,  according  to  your  wishes:"  Held,  that  no  trust 
created  by  these  words.  KUMARASAMI  v.  SUBBARAYA,  9  M.  325  ...  622 

Witness. 

(1)  Privilege— Cause  of  action— Suit  for  damiges  caused   by  false  statement  of 

witness  in  a  suit. — No  action  will  lie  against  a  witness  for  making   a   false 
statement    in    the  course    of   a    judicial    proceeding.     CHIDAMBARA   v. 

TRIRUMANI,  10  M.  87  ...        811 

(2)  See  CRIMINAL  PROCEDURE  CODE  (\CT  X  OF  1832),  9  M.  83. 
Words  and  Phrases 

(1)  "Allowed  by  l%w."—  3ee  CRIMINAL  PROCEDURE  CODE,  1882,  10  M.  166. 

(2)  "  Ammunition."— See  ACT XI  OF  1878  (ARMS),  8  M.  202. 

(3)  "Court."— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  10  M.  154. 

(4)  "Decree   holder."—  Saj   CIVIL     PROCEDURE   CODE    (ACT   XIV   OF    1882), 

10  M.  57. 

(5)  "Former  pare  of  this  section."— Sae   REGISTRATION  ACT  (III  OF  1877), 

9  M.  119. 

(6)  "Further  enquiry."  -See  CRIMINAL  PROCEDURE  CODE,  1882,  8  M.  336. 

(7)  "Inferior."— See  CRIMINAL  PROCEDURE  CODE,  1882,  8  M.  18. 

(8)  "Law  in  force."— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  9  M.  454. 

(9)  "  Payment  of  wages  in  liquor."— See   ACT  III  OF    1864    (ABKARI,   MADRAS), 

9  M.  14t. 

(10)  "  Police  Officer." -See  ACT  III  OF  1864  (ABKABI,  MADRAS),  9  M.  97. 

(11)  "  Subordinate." -See  CRIMINAL  PROCEDURE  CODE,  1882.  8  M.  18. 

(12)  "  Timber."— See  ACT  V  OF  1882  (FOREST,  MADRAS),  9  M.  373. 
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